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(CIVIL  RULINGS). 


A. 


Abatement  of  Rent. 

(t)  Even  though  a  pottah  provides 

for if,  on  measurement,  the 

land  is  found  tQ  be  less  than  a 
certain  quantity,  yet,  if  the  lessee 
comes  to  be  in  possessiAn  of  that 
less  quantity  bv  his  own  default,  i 

and  not  that  of  the  lessor,  he  is  I 

not  thereby  entitled  to  an ...       418  i 

(2)  A  ryot  who  has  held  his  land  for 
a  few  months,  and  has  paid  no 

rent,  cannot  sue  for ,  on  the 

ground  that  the  land,  on  measure- 
ment, appears  less  than  the  quan-  | 
tity  in  the  pottah                      ...       449  1 

Acceptance. 

See  Contract  (2)  , 

Acceptor  Cofa  Hoondee).  | 

See  Hoondees, 

Account, 

In  a  suit  for  money  due  upon  an——  I 

stated,  the  Judge  ought  not  to 
go  into  the  question  of  set-off  ; 
but    should  confine  himself  to 

the    amount  due  upon  the 

stated  ...       177 

5"^^  Decrees  (6) 

AcaUIBSCENCE. 

(1)  It  is  not  the  practice  of  the 
Courts  in  India,  or  of  the  Privy 
Council,  to  press  against  either  an 
infant  or  a  Hindoo  female  a  pre- 
sumption  by i  n  a   r  i  V  a  1    ' 

claim  from  the  mere  non-contest* 
ation  for  a  limited  time  of  an 
adverse  title  ...  i 

(2)  When  a  proprietor  is  aware  of 
the  erection  of  a  privy  on  his  land, 
and  allows  it  to  be  completed, 
and  to  remain  standing  for  at 

least  7    years,  his may  be 

inferred  ,  ...      466 

ACTS  OF  THE  SUPREME  GOVERNMENT. 
Act  Xr.  op  1857. 


f 


See  Forfeiture, 


J 


Act  XXV.  op  1857. 

Section  3.  See  Forfeiture, 

Act  XXXV.  of  1858. 

See  Lunatics, 

Act  XL.  op  1858. 

(1)  The  marriage  of  a  minor  is  not  a 

sufficient  cause  within  the  mean- 
ing of  Section  21 for  with- 
drawing a  certificate  as  manager, 
without  neglect  of  duty  or  simi- 
lar cause  ...      269 

(2)  Where  two  parties  were  fighting 

to  get  hold  of  the  property  of  a 
minor,  who  was  likely  to  suffer  if 
it  remained  in  the  hands  of  either, 
the  Court  ordered  it  to  be  made 
over  to  the  Collector  under  Sec- 
tion 12,  with  direction  to  appoint 
a  manager  and  guardian        ...      269 

(3)  The  word  "residence"  in  Sec- 
tion 5  is  not  where  the  minor 
ma^  be  dwelling  when  the  appli- 
cation for  a  certificate  is  made, 
but  thefanMly-house  where  every 
member  usually  resides,  though 
circumstances  may  arise  in  which 
it  may  be  taken  to  mean  other- 
wise 

(4)  A  Lower  Appellate  Court  pro- 

perly exercises  its  diacrption  un- 
der  in  refusing  to  allow  a 

decree  to  be  passed  against  a 
minor  plaintiff  not  properly  re- 
presented ...      3t4 

Section  7.    See  Certificate  (i) 
See  Manager  (2)  (3) 
See  Minor  (s) 

Act  VIII.  OF  1859. 
(i)  A   Moonsiff  has  jurisdiction  to 
issue  an  order  for  khas  posses- 
sion under  Section  263,  although, 
in  the  first  instance,  he  had  or- 
dered possession  to  be  given  un- 
der Section    264 ;  the  remedy 
of  the  petitioner,  if  wrongfully    ^ 
dispossessed,  lying  under  Sec- 
tion 269.    In  such  a  case,  the 
High  Court  could  not  interfere  j 
under  Section  15  of  the  Letters 
patent  •    ^...        8a 
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INDEX   (civil   Rl'LlNTiS). 


Act  VIII.  OF  i^$g^( Continued); 

(2)  A  suit  to  receive  the  proceeds 

of  sale  in  execution  of  a  decree 
alleged  to  have  been  drawn  out 
«  by  defendant   in  virtue  of  an 

order  of  the  Civil  Court  under 
Section  270,  is  in  reality  a 
suit  to  set  aside  a  summary  de* 
cision  of  a  Civil  Court,  and  is 
governed  by  the  limitation  of 
one  year  prescribed  by  Clause  5, 
Section  i,  Act  XIV.  of  1859  ...      227 

(3)  Section   253  applies   where   the 

re-sale  -  takes  place  on  a  sub- 
sequent date.  The  purchaser  can 
be  compelled  to  pay  up  the 
difference  between  the  first  and 
second  sales,  only  on  failure  to 
pay  in  the  balance  of  the  pur- 
chase-money under  Section  254, 
and  not  on  failure  to  make 
the  deposit  required  by  Sec- 
tion 253  ...      271 

(4)  What  plaintiff  must  be  prepared 

to  prove  iri  order  to  maintain  a 
suit  under  Section  246  bv  which 
it  was  never  intended  tnat  the 
time  of  the  Court  should  be 
taken  up  with  an  useless  inquiry 
apart  from  any  claim  for  com- 
pensation or  possession  ...      304 

(5)  A  Judge  need  not  go  into  the 

question,  whether  petitioner  is 
entitled  to  relief  under  Sec- 
tk)n  230,  when  the  parties  are 
a^eed  that  the  defendant  has 
dispossessed  the  plaintiff  under 
color  of  a  decree  which  he  has 
obtained  ...      375 

(6)  Qtiare. — Whether  the  provisions 

of  Section  7,  Act  Vlll.  of  1859 
are  applicable  to  rent-suits  under 
Act  X.  of  1859  ...      380 

(7)  Section^s  not  applicable  where 
a  former  judgment  decided 
that  plaintiff  had  no  cause  of 
action  ...      380 

(8)  No  appeal  lies  from  an  order  of 
a  Court  giving  possession,  under 
Section  264,  to  a  purchaser  at  a 

sale  in  execution  ...      395 

(9)  Under  Section  360,  a  judgment- 

debtor  is  only  liable  for  the 
amount  of  costs  specifically  men- 
tioned in  the  schedule  attached 
to  the  Judge's  order,  tf.  ^.,when 
an  appeal  is  dismissed  with  costs, 
the  losing  party  cannot  be  made 
to  paj^  his  opponent's  costs  in  the 
^      Brst  Court,  unless.this  is  specified 

in  Appellate  Court's  decree    ...      445 

»        (10)  Where  the  plaint  disclosed  that 

%     ihakbust  proceedincrs  had  been 

carried  on  by  defen&nts,  in  col- 

.  Insior  with  theirco-sharer,  and  in 


I  Act  VIII.  op  i^$g^( Continued). 

fraud  of  plaintiffs,  held  that 
there  was  a  sufficient  cause  of 
action  for  a  declaratory  decree 
under  Section  15.  ...       466 

(11)  puare. — ^Whether  a  person  hold- 
ing by  purchase  from  a  judgment- 
debtor  is  in  a  position  to  succeed 
under  Section  246  ...       480 

(12)  A  Court  is  bound,  under  Section 
i62,before  summoning  a  plaintiff 
to  give  evidence,  to  record  the 
reasons  of  its  being  satisfied  that 
his  evidence  is  essential  to  de- 
fendant's case  ...       507 

(13)  Section  282  of  the  Indian  Suc- 
cession Act  does  not  interfere 
with  the  right  of  a  decree-holder 
under  Section  -203  ——  to  have 
his  decree  satisfied  out  of  the 
properQ^  of  the  deceased  person 
to  tne  exclusion  of  ether  credit- 
ors, after  deducting  the  expenses 
under  Sections  279  to  28 1— ^ ...      513 

(14)  Section  170  ■  is  not  con- 
fined to  those  cases  only  in  which 
the  party  summoning  his  oppo- 
nent is  not  in  a  position  to  prove 
his  case  otherwise  than  by  the 
evidence  of  that  opponent       ...      550 

(15)  Section  170  ought  not  to  be 
put  in  force  against  a  defendant 
declining  to  appear  and  ^ive  evi- 
dence when  plaintiff  gives  no 
evidence  in  support  of  his  case         563 

Section  7.    See  Putnee  Talook  (i) 
Section  7,    See  Splitting  of  Cause 

of  Action, 
Section  15.    See  Declaratory  Suit 

<0 


Section  49. 
Section  73. 
Settion  97. 
Section  97. 
Section  114. 
Section  72. 
Section  i8o. 

Court)  (2) 
Section  180. 

gat  ion  (2) 
Section  199. 

(0 

Section  205.  See  Attachment  (7) 

Section  207.  See  Execution  (8)  (17) 

Section  209.  See  Set-off  {i) 

Section  224.  See  Execution  {12) 

Sections  235  &  239.  See  Attachment 

(2)  (8) 


See  Agents, 

See  Suit  for  Rent  (3) 

See  Fresh  Suit, 

See  jurisdiction  (to) 

See  Struck  off. 

See  Act  X,  of  j8jo. 

See  Ameens    (Civil 

(6) 

See  Local  Invest i- 

See  Ex'Parte  Decree 


Section  243.  See 

Section  246.  See 
perty. 

Section  270.  See 

Section  325.  See 

Section  342.  See 

pauperis. 


Execution  (ll) 
Attached  Pro^ 

Attachment  (2) 
Arbitration  (5) 
Appeals  informd 
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INDEX  (civil   rulings). 
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Act  VIII.  OF  i^s^—CCaniinued), 

Sections  352  and  354.  See  Special 

Appeal  (8) 
Section  355.  See  Appellate  Court 

(I)  (2) 
Section  355,  See  Ex^parte  Decree 

^  (I) 

Section  363.  See    Code   of   Civil 

Procedure  (4) 
Section  370.  See  Appeals  in  forma 

pauperis. 
Section  374.  See  Special  Appeal 

(3) 
Section  379.  See  Review  (1) 

Act  X.  OP  1859. 

(I)  Section  17  is  applicable  where 
the  land  was  included  in  the 
original  tenure,  but  where  a  fresh 
measurement  has  shown  that 
there  was  mistake  in  the  former 
measurement,  and  that  more  rent 
Ought  to  be  paid  on  account  of 
Such  land 

{2)  Neither  the  mere  fact  of  a  ryot 
taking  a  lease  for  a  term  of  years, 
nor  the  mere  existence  of  the 
right  of  re-entry  on  the  part  of 
the  landlord,  amounts  to  an  ex' 
press  stipulation  within  the 
meaning  of  Section  7,  so  as  to 

Ere  vent  the  right  of  occupancy 
ein^  acquired  under  Section  6 

(3)  Section  13  has  no  application  10 
a  case  in  which  there  is  an  ex- 
press written  engagement  be- 
tween the  parties  providing  for 
the  payment  of  rent  at  a  specified 
rate  from  a  specified  point  of 
time 

(4)  The  object  of  the  notice  of 
enhancement  is  that  the  defend- 
ant may  know  what  are  the 
grounds  on  which  plaintiff  seeks 
to  enhance  his  rent,  so  that  he 
may  have  opportunity  to  contest 
them;  and,  where  these  ends  are 
effected,  the  notice  must  be  held 
to  meet  the  requirements  of  Sec- 
tion 17 

(5)  The  object  of was  to  re- 
enact  provisions  relative  to  the 
rights  of  ryots,and  not  to  destroy 
those  rights,  and  the  enactment 
of  that  law  did  not  deprive  any 
party  of  his  rights  in  SLgorabundy 
tenure  existing  before  such  en- 
actment, and  recognized  in  a  long 
series  of  decisions 

(6)  The  presumption,  under  Section 
6,  cannot  be  established  by  im- 
perfect and  unproved  evidence. . . 

(7)  Dakhillas  are  not  the  only  evi- 
dence to  prove  a  right  of  occu- 
pancy under  Section  6 


Act  X.  OF  1859 — (Continued^, 

Per    Miiter,     y, — ^The    expiration 

of  the  lease  of  the  ijaradar,  un- 

I  der  whom  the  ryot's  possession 

under  a  jotedaree  right  com-  ' 

menced,  cannot  affect  the  appli- 
cation of  that  Section  . . .      552 

(8)  A  tacit  understanding,  that  the 
ijaradar  should  give  up  posses- 
sion the  expiry  of  his  lease,  is  not 
an  express  stipulation  within  the 
meanmg  of  Section  7  ...       552 

(Pz/iyr^.— Whether  such  an  under- 
standing between  the  zemindar's 
predecessor  and  the  ijaradar  can 
•  affect  the  ryot  ...       552 

Section  6.  See  Occupancy. 
Section  6,  See  Right  of  Occupancy 

^  (2)  (3) 

Section  13.  See  Suit  for  Rent  (7) 

Section  17.  See  Enhancement   of 
Rent. 
JO  Section  17,  See  Notice  (2>  (3) 

Section  23,   Clause  5.  See  Eject- 
ment (1) 
Section  32.  See  Ejectment  (1) 
Section  78.  See  Ejectment  (i) 
Sections  108  to  no.  See  Sales   in 
Execution  (4)  (6) 

Act  XI.  OF  1859. 

62  Sections  5  &  6.  See  Partition  (1) 

'      Act  XIV,  of  1859. 

(i)  Section  15  is  not  applicable  to  a 
suit  to  enforce  a  mere  right  of 
way  ...        70 

(2)  The  words  "  or  other  cause  "  in 
258  '  Section  14  apply  where  the  ac- 
tion of  the  Court  is  prevented  by 
causes  notarising  from  laches  on 

the  part  of  plaintiff  ...       266 

(3)  High  Courts,when  exercising  their 
j  appellate  jurisdiction  T^m  the 

Mofusstl  Courts,are  not  "  Courts 
established  by  Royal  Charter" 
'  within  the  meaning  of . . .       292 

(4)  Section    4   applies  to   a    mere 
27S  acknowledgment  of  the  debt,  not 

to  a  writing  giving  time  for  its 
payment,  and  which  comes  with- 
m  Clause  10,  Section  i  ...      406 

Section  i,  Clause  5.   See  Act  I'll/, 

of  i8s9  (2) 
Section  i,  Clause  13.  See  Limita* 
tion  (17)  (22) 

306  I  Section    7.  See  Putnee  (2) 

Section  14.  See  Limitation  (20) 
Section  15.  See  Limitation  (18) 
374  Section  15.  See  Onus  Prohandi  (i) 

I  Section  20.  See  Limitation  (12) 

,  Section  22.  See  Limitation  (19)  *" 

552  '  See  Afesne- Profit 9  (6) 

'  e  •     . 
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Act  XXVI I.  of  i860. 

(1)  No  question  of  title  to  specific 

property  can  be  tried  under 

(2)  There   is  no  appeal  under 


with  reference  to  the  amount  of 
security  which  a  Judge  may 
demand  from  an  applicant  for  a 
certificate 

See  Certificate  (2)  (3)  (4)  (5) 
(6)  (7)  (8)  (9) 
Act  XXXVI.  of  i860. 

Section  14.  See  Stamps  (i) 
Act  IX.  OF  1861. 

(i)  An  appeal  h'es,  under  Act  VI.  of 
187 1,  to  the  Judge  from  an  order 
passed  under 

(2)  The  Judge  had  power,  under 
Act  XVf.  of  1868,  Section  19,  to 
transfer     to    the    Subordinate 

Judge  a  case    under  ,  an 

application  under  the  latter  Act 
not  being  a  suit 

Section  3.  See  Minor  (6) 

Act  XXIII.  of  1861. 

Section  28.  See  Reference  (2) 

Act  X,  OF  1863. 

See  Limitation  (15) 

Act  XXI.  of  1863. 

Section  27.  See  Appeal  (3) 

Act  XI.  of  1865. 

Huts  are  not  moveable  ^vo^trty  with* 
in  the  meaning  of  Section  19  ... 
Section  6,  See  Small  Cause  Court 

(3) 
Act  XX.  of  1865. 

See  Pleaders  (2) 

Act  XX.  Q#»n866. 

Section   i,  Clauses  2  &  16.  See 

Limitation  (6)  (10)  . 
Section  53.  See  Registration  (2) 
Section  55,  See  Jurisdiction  (^) 

Act  XVI.  of  1868. 

Section  19.  See  Act  IX,  of  1861  (2) 

Act  X.  OF  1870. 

An  appeal  does  lie  under  Section  30, 
when  there  is  a  difference  of 
opinion  between  the  Judge  and 

Assessors 

Semble* — In  cases   under  evi- 
dence should  be  recorded  accord- 
ed         ing  to  Section  172,  Act  VIII,  of 

1859 

J^CT  VI.  OF  1871. 

See  Aa  IX.  of  1861  (I) 
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ACTS  (  BENGAL  COrNCIL  ). 
Act  VI.  OF  1862. 

Section    14.  Sec   Ex-part e  Decree 

(2) 


L 


Act  III.  OF  1864. 

By  Section  19  of  the  Bye-laws 
of   the    Howrah   Municipality, 

framed    under   Section  84 

and  confirmed  by  the  Lieute- 
nant-Governor, it  is  within  the 
discretion  of  the  Municipality  to 
refuse  permission  for  the  excava- 
tion of  a  tank,  and  the  Courts 
have  no  power  to  interfere  with 
the  bond  fide  exercise  of  such 
discretion  ...       215 

Act  VII.  OF  1868. 

See^ales  of  Land  (\) 

Act  VIII,  OF  1869.  , 

(1)  Where  a  suit  under  100  rupees, 
for  rent  at  rates  previously  set- 
tled, was  wrongly  dismissed  by 
the  Judge  for  non-service  of 
notice,  the  High  Court  was  un- 
able to  interfere,  there  being  no 
appeal  to  it  under  Section  102...       119 

(2)  Payment  into  Court  by  a  judg- 
ment-debtor, within  15  days  from 
date  of  decree,  of  rent,  interest, 
and  costs,  with  protest  as  to  in- 
terest, is  a  sufficient  j^yment, 
under  Section  52,  to  save  him 

from  ejectment  ...      462 

Section  4,  See  Presumption  (2) 
Section  18.  See  Enhancement  of 

Rent  (I) 
Section  19.  See  Abatement   (2) 
Section  102.  See  Appeal  (2) 
Section  102.  See  Special  Appeal  (9) 
See  jurisdiction  (9) 

Act  III.  OF  1870, 

Section  3.  See  Execution  (9) 

Act  IV.  OF  1870. 

See  Court  of  Wards, 
See  Lunatics. 

Adjoining  Lands. 

See  Partition  (2) 

Adjournment. 

See  Witnesses  {i) 

Admission. 

(i)  Non-traverse  of  a  plaintiff's  alle- 
gation of  heirship  does  not 
amount  to  an  ■■■of  title,  espe- 
cially where  there  is  a  general 
denial  of  his  allegations,  and 
where  the  share  to  which  he  is 
entitled  is  in  question  ...       171 

f 


; 


^ 


INUKX  (ClVlt   rulings). 


A  o  M I  SSI  o  N — (Con  t  in  u  ed) . 

(2)  A  suit  for  rent  having  been  dis- 
missed by  Deputy  Collector  for 
want  of  jurisdiction,  on  defend- 

ant's that  plaintiff  was 

etmamdar  and  not  ijaradar, 
plaintiff  sued  in  Civil  Court. 
Held  that  any  all^ation  made 
by  defendant  in  the  first  suit^ 
which  is  put  in  evidence  by 
plaintiff,  is  sufficient  proof  of  the 
thing  alleged 

See  Limitation  (20) 
See  Mokurruree  PoitaJi, 
See  Onus  Probandi  (8) 
See  Suit  for  Rent  (4) 

Adverse  Possession. 

See  Lim  it  a  tion  (11) 

Affidavit. 

See  Ex'parte  Decree Xi) 

Agbncy.  • 

See  Su  it  fo  r  Ren  ^  ( i ) 

.\gent. 


An 


on  the  part  of  Government 


cannot  bind  the  Government 
with  a  contract  made  by  him  in 
excess  of  his  authority,  nor  can 
any  payment  made  by  him  make 
such  contract  binding 

Agkni*s, 

Persons  merely  looking  after  the 
affairs  of  a  defendant  are  not 
on  whom  service  of  sum- 
mons will  be  sufficient  under 
Section  49,  Act  V 1 1 1 .  of  1 859 . . . 
See  Issues  (2) 

Agrbement. 

See  Act  X,  of  i8$g  (3) 

Aliesation, 

See  Attachment  (8) 

Aliuuot  Part. 

See  Execution  (i) 

Allegation. 

See  Admission  (2) 
Alluvial  Lands. 

(1)  A  suit  for  declaraUon   of  right 

to  a  share  in  the  settlement  of  an 
accretion  will  lie  without  the 
Government  being  made  a  party 
to  it 

(2)  The  evidence  of  Government 
having  sent  its  officers  to 
measure  the  land,  and  to  sur- 
round it  with  pillars,  is  the  very 
best  evidence  of  possession  of 
a  lately  formed  chur 

See  Evidence  {2) 

See  Regulation  XI,  of  1825, 


f 


372 


497 


33 


»45 


195 


Alteration  of  Land. 

See  Landlord  and  Tenant. 
Ameens  (Civil  Court), 

(1)  The  High  Court  has  no  author- 

ity to  interfere  in  the  case  of  a  • 

person  who  is  not  confirmed  in 
the  acting  appointment  of  Civil 
Court  Ameen  for  which  the 
Judge  considers  some  other  can* 
didate  to  be  more  fit  ...      226 

(2)  The  report  of  an  Ameen  in  a 

partition-proceeding  (which  is  a 
judicial  proceeding underSection 
180,  Act  VII L  of  1858)  must  be 
treated  in  the  same  way  as  in  an 
ordinary  suit.  The  Court  is 
not  bound  by  the  report,  but 
ought  to  inquire  further  if  ne- 
cessary, and  to  examine  witnesses    270 

(3)  When  an  Ameen  should  be  ap- 

pointed to  hold  local  investiga- 
tion, and  when,  and  for  what  pur- 
poses he  may  examine  witnesses. 
Where  a  fact  can  be  proved  by 
evidence  taken  otherwise  than 
on  the  spot,  the  evidence  ought 
to  be  taken  by  the  Court 

(Juare, — Whether  taken  by  an 
Ameen  improperly  deputed, 
ought  to  be  rejected 

(4)  An  Ameen  has  no  power  to  try 

the  question  of  title  or  possession 

(5)  An  Ameen's  inquiry  ought  not 

to  be  ordered  where  the  question 
is  one  of  disputed  boundary 
turning  chiefly  on  possession, 
and  his  report  may  be  disregard- 
ed by  the  Court  in  such  a  matter     272 

(6)  Section  180,  Act  VIII.  of  1859, 

does  not  warrant  a  Civil  Court 
in  deputing  its  functlb.is  to  an 
Ameen  whom  it  sends  to  make 
a  local  investigation  (foot-note)      473 

(7)  Specification  of  points  to  which 

Ameen's  investigation  should  be 
directed  {foot-note)  . . .       473 

(8)  An  Ameen's  report  based  on  a 
copy  of  a  kubooleut  is  little  or 

no  evidence  of  title  {foot-note)      473 

(9)  Where  an  Ameen's  map  is  receiv- 

ed as  evidence,  and  admitted  to 
^  be  correct,  the  Court  is  entitled 
'  to  look  at  his  report  as  explana- 
tory ...      521 

Amendment. 

See  Execution  (3)  ' 

.  •  ? 


282 


282 


469 


I 


VI 


iNi}£x  (civil  rulings). 


Ancestral  Property. 

In  a  suit*  to  set  aside  a  sale  of 

by  a  minor's  father  as  made 
without  necessity  and  without  in- 
quiry, defendants  pleaded  pres- 
sure of  a  foreckjsurc-suit,  on 
account  of  a  demand  under  a 
former  mortgage  for  sm  ancestral 
debt.  Plaintiff,  having  failed  to 
establish  his  case,  sought  to  go 
back  and  open  the  consideration 
for  the  mortgage  made  so  long 
as  22  vcars  aeo.  The  Privy 
Council  declined  to  allow  this,  as 
the  evidence  had  warranted  the 
conclusion,  and  there  had  been 
no  adverse  finding  of  facts 


Annuity. 


Appeal. 


See  Ramghur  Raj\ 

See  Attachment  (7) 


(i)  Does  not  lie  from  the  order  of  a 
judge  dismissing  an  -— —  for 
default  of  prosecution 

(2)  No lies  under  Section  102, 

ActVHI.ofi869<aC4,fn)rathc 
order  of  a  District  Judge  on  an 
application  connected  with  the 
sale  of  a  tenure  in  execution  of 
a  decree  for  arrears  of  rent  be- 
low 100  rupees 

(3)  A  right  of to  the  High  Court, 

under  Section  27,  Act  XXI.  of 
1 863,cannot  be  obtained  by  add- 
ing to  the  value  of  the  suit  dam- 
ages which  are  not  claimed  in  the 
suit 

See  Act  VI I L  of  i8s9  (8) 

See  Act  XXVII.  of  1862  (2) 

See  Act  IX.  of  1861  (l) 

See  Act  VIIL  (B.  C.J  of  1869  (i) 

See  Act  Xm  of  i8yo. 

See  Appellate  Court  <3) 

See  A  rh4l9ation  ( 1 ) 

See  Attachment  (6) 

See  Decrees  <5) 

See  Execution  (8)  (17) 

See  Es^parte  Decree  (2) 

See  Mandamus  O) 

See  Pleaders  {i) 

See  Security  (i) 

See  Staying  Execution, 

Appeal  to  England. 

The  decree-holder  (  respondent  to 
England  )  was  required  imme- 
diately to  elect  between  fumlsh- 
iag  security  and  drawing  the 
sum  deposited  by  the  appellant 
on  account  of  wassilat  ana  costs, 
*  and  ( upon  failure  to  do  so )  al- 
lowing the  appellant  to  obtain 
a  refund  of  the  deposit  upon 
giving  the  tike  security 


106 


180 


189 


243 


521 


Appeals  in  for md  pauperis. 

An  Appellate  Court  has  no  power, 
under  Section  270,  Act  VUl.  of 
i859,to  demand  security  from  the 
petitioner  after  his  appeal  has 
been  admitted  ;  the  provision  in 
Section  342  not  being  applicable 
to ...         6S 

Appellate  Court. 

(i)  An may,  under  Section  355, 

Act  VI 1 1,  of  1859,  admit  addi- 
tional evidence  ...         47 

(2)  Where  an  — -  declines  to  admit 

additional  evidence,  the  proper 
course  is,  not  to  appeal  specially, 
but  to  apply  for  a  review        ...         47 

(3)  Upon  the  appeal  of  one  of  se- 

veral parties,  an  — —  cannot  re- 
verse <he  decree  appealed  from 
as  against  any  c^her  of  the 
parties  ...       353 

(4)  An  —  in  reversing  a  decision 

on  an  important  question  of  fact 
must  show  distinctly  its  grounds 
of  action  ...       358 

(5)  Where  a  new  and  different  issue 

is  raised  in  tliie  -— *-,  the  parties     .     . 
ought  to  have  the  fullest  oepor- 
tunity    of   producing  evioence 
upon  it  ...       361 

(6)  An  — -  cannot  raise  on  appeal 

an  issue  not  raised  in  the  first 
Court,  its  function  being  not  to 
interfere  on  mere  points  of  form, 
but  to  rectify  an  error  on  the 
merits,  whetner  owing  to  misap- 
prehension of  the  facts,  or  mis- 
application of  the  law  . . .  407 
See  A  rbif ration  (3) 

Arbitrvtion. 

(1)  Where  the  parties  to  a  suit  come 

into  Court,  and  agree  to  a  refer- 
ence to ,  the  case  when  so 

settled,  is  not  open  to  appeal  ...       30 

(2)  The  mere  absence  of  a  clause  in 

the  order  of  reference  providing 
for  a  difference  of  opinion  be- 
tween the  atbitralors  cannot 
vitiate  the  award  where.there  is 
no  such  difference  ;  nor  can  an 
awaxxl  be  oofisidered  nu14  and 
void  on  account  n^erely  of  differ- 
ence of  opinion  ...        30 

(3)  An  Appellate  Court  is  compe- 

tent to  refer  cases  to—  ...        31 

(4)  What  a  party  must  do  who  con- 

tests tne  validity  of  an  — 
award,  on  the  ground  that  it  was 
not  completed  within  the  time 
fixed  by  the  Court  ...        31 

h 


I 


^ 


INDEX   (civil   HUUNUs). 


vn 


Arbitration — (Continued  J. 

(5)  The  addition  in  a  judgment  ac- 
cording to  an  award  of  a  trifling 
direction  upon  a  matter  not  re- 
ferred to  tne  arbitrators,  which 
was  separable  from  the  other 
parts  ot  the  award,  and  did  not 
affect  the  decision  on  the  matter 
referred,  comes  within  the  con- 
cluding part  of  section  325,  Act 
VI 1  i .  of  1 859,and  does  not  affect 
the  finality  of  the  judgment    ... 

(6)  A  reference  to made  under 

an  order  of  Court  cannot  be  re- 
voked at  the  instance  of  a  party 


(7)  If  an 


award  is  set  aside, 


and  the  matter  is  tried  as  a  suit, 
the  arbitrator  cannot  be  examin- 
ed as  a  witness  as  to  the  grounds 
of  his  decision,  but  only* to  prove 
any  admission  which  may  have 
been  made  before  him 
See  Estoppel  (i) 

Arrears  of  Rent. 

See  Ejectment  (l) 


Arrbst. 


See  Execution  (16) 


Assam. 

An  occupant  ryot  in 


does  not 


forfeit  his  right  to  a  pottah  from 
Government  by  not  applying  for 
it  so  soon  as  another  who  was 
not  in  possession 


Assbssmbnt. 

A  difference  in 


to    be  made 


between  zeravet  and  bhowlie 
lands,  a  deduction  being  allowed 
as  to  the  former  on  account  of 
expenses  of  cultivation 

Assessors. 

See  Act  X,  0/1870. 

Assets. 

See  Manager  (1) 

Assignment. 

See  Mortgage  (7) 
See  Sharers. 

Attached  Property. 

A  refusal  to  make  enquiry  as  to 
whether  an  inter venor  is  in  pos- 
session of  the  shares  of  — - 
which  he  claims,  or  whether  the 
judgment-debtor  is  in  posses- 
sion of  such  share  only  as  the 
intervenor  says  the  judgment- 
debtor  is  in  possession  of,  is  op- 
posed to  the  principles  of  section 
246,  Act  VIII.  of  1859 

Vol.  XVII. 


352 


516 


^i6 


158 


156 


74 


Attachment. 

(1)  Where  property  is  under  ^— , 
the  mere  fact  of  the  execution 
case   being  struck  off  the  file 

does  not  put  an  end  to  the 15 

(2)  Where  plaintiff  claimed  priority 

of under  section  270,  Act 

VIII.  of  1859,  HELD  that  he  was 
bound  to  prove  that  he  had  ob- 
tained a  written  order  under  sec- 
tion 235,  and  that  he  had  pub- 
lished that  order  in  the  manner 
prescribed  by  section  239        ...         23 

(3)  Act     VIII.    of    1859   does    not 

exempt  from properly  in  a 

judgment-debtor's  zenana       ...         86 

(4)  The  decree-holder  by  whom  the 
property  is  first  attached,  and 
not  he  at  whose  instance  it  is 
sold,  has  a  prior  claim  to  the 
proceeds  ...         89 

(5)  An made  by  a  decree-holder 

prior  to  a  vesting  order  in  favor 
of  the  Official  Assignee  must 
have  preference  to  the  claim  of 
the  Official  Assignee  . . .       234 

(6)  An   order  striking  off  an   

pending  an  appeal  does  not 
release  the  property  from . . .       234 

(7)  An  annuity,  which  is  a  charge 
upon  an  estate,  can  be  attached, 
under  section  205,  Act  VIII.  of 
1859,  at  the  instance  of  the 
grantor's  heir  by  whom  it  is 
payable  ...       254 

(8)  Held  by  Privy  Council,  affirming 
the  judgment  of  a  majority  of 
the  rull  Bench,  that  a  private 
alienation   of    property  during 

the  continuance  of  an was 

null  and  void  only  as  respects 
the  attaching  creditor  and  those 
who  claimed  under  or  through 

the ...       313 

(9)  Where  one  decree-holder  attach- 

ed the  house,  and  another  both 
land  and  house,  and  both  were 
sold  together,  although  the  for- 
mer had  priority  with  reference 
to  sale  proceeds,  the  latter  was 
declared  to  share  pro  ratd  the 
sale  proceeds  of  the  land  ...  474 
See  Code  of  Civil  Procedure 

(I)  (2)  (3). 

See  Execution  (7) 
See  Manager  (i) 

B. 

Bailment  (Law  of  J, 

The  general  principles  of  the  •■ 

are  applicable  in  the  Mofussil,       ^ 
and  are  substantially  the  same 
as   those   which    prevail   under 
English  law  ...      '90 


/ 


I 


VIII 


INrtEX   (ClVlL  tULINGS). 


Barrister  (Suspension  of). 

In  an   appeal   by  a  from  the 

orders  of  the  High  Court  (North- 
western Provinces)  suspending 
•  appellant    from  practice  as  an 

advocate  of  the  Court  upon  a 
report  by  a  District  Judge  impu- 
ting to  him  improper  conduct  in 
the  matter  of  an  application  for 
letters  of  administration,  the 
Privy  Council  disapproved  of  the 
course  taken  by  the  Court  in  act- 
ing upon  letters  which  came  to 
their  knowledge  in  the  course  of 
the  first  enquiry,  and  frahiing 
new  charges,  thus  assuming  the 
functions  of  judge  and  accuser 

Benameb. 

Where  property  is  sold  in  execu- 
tion, a  bond  fide  purchase  must 
prevail  over  a  purchase  made 

for  the  judgment-debtors, 

notwithstanding  the  priority  of 
the  latter  in  point  of  time 

Bhoonyee  (Ojgfice  of,  in  Cnttack). 
See  Tenancy, 

Bhowlie  Lands. 

See  Assessment, 

Bill  of  Exchange. 

See  Receipt. 

Bills  of  Lading. 

See  Charter-party, 
See  Short  Delivery. 

Bona  Fides. 

(I)  The of  proceedings  to  keep  a 

decree  alive  was  inferred  where 
the  decree-holder  had  applied 
for  execution,  and  served  notice, 
but  had  been  cnjoled  with  pro- 
mises to  pay,  and  hadabstamcd 
from  proceeding  further 
(?)  The  rrtre  fact'  of  the  passing 
of  money  from  one  to  another 
does  not  constitute  such  a  trans- 
fer of  interest  as  would  indicate 
bona  fides 

See  Execution  (5)  (16) 

See  Joint  Hindoo  Family  {2) 
See  Minor  (4) 

See  Mortgage  (2) 

.9^^  Will  (I) 


Bond. 


(I)  The   obligee  of  a gave  the 

obligoran  assignment  on  account 
of  rent  due,  and  the  question  in 
special  appeal  being  whether  An 
item  paid  on  account  of  Govern- 
ment revenue  had  been  credited 
twice,  the  Court  held  that  it  had 
been  credited  but  once 


35 


15 


389 


499 


71 


345 


Bond — (Continued  ), 

(2)  Interest  having  been  claimed  on 
the  above  item,  it  was  disallowed 
on  the  ground  that  payment  of 
interest  on  the  item  paid  as 
Government  revenue  was  neither 
expressly  stipulated  nor  contem* 
plated,  and  because  it  was  open 
to  the  plaintiff  to  take  measures 
to  realize  the  sum  so  paid  instead 

of  letting  it  lie  over  ...  71 

(3)  Actual  sight  of  the  passing  of  the 

money  is  not  the  only  mode  of 
proving  payment  of  the  con- 
sideration for  a . .        439 

See  Contribution  (3) 
.See  Stamps  (i) 

Bond  Debts. 

In  a  suit  for  money  lent  under  a 
bond'which  was  executed  at  a 
place  where  plaintiff  had  been 
resident  at  the  time,  and  some 
years  previously,  the  intention 
was  held  to  be  to  make  the  money 
payable  there,  and  the  District 
Judge  was  held  to  have  juris- 
diction 

See  Execution  (4) 
See  Limi^tation  (10) 

Boundary  Questions. 

(i)  Great  weight  to  be  given  to  re- 
ports of  Deputy  Collectors  upon 
local  investigations  in  dealing 
with by  Courts,  both  in  In- 
dia and  England 

(2)  Where  a  Court  finds  it  very  diflS- 
cult  to  execute  a  decree,  declar- 
ing decree-holder  entitled  to 
erect  boundary  pillars  according 
to  a  certain'  khusrah,  it  is  not 
precluded  from  taking  into  con- 
sideration other  decrees  between 
the  same  parties  in  explana- 
tion and  support  of  its  views  as 
to  what  the  hhusrnh  boundaries 
wore 

See  Ameens  (Civil  Court)  {5) 
See  Privy  Council  (2) 
See  .Sales  in  Execution  (8) 

Brbach  of  Contract  (or  Covenant). 

(1)  Remedies  which  a  zemindbr  has 

against  an  ijaradar  for  breach  of 
a  covenant  not  to  excavate  a 
tank  on  pain  of  eviction  and 
liability  to  pay  the  cost  Of  filling 
up  the  tank  ...         29 

(2)  The  sum  agreed  to  be  paid  by  a 

ryot  as  damages  for in 

respect  to  the  SOi^lhg  of  indigo 
inust  be  regarded  as  liquidated 
damages  and  hot  a^  a  penalty        94 

b 
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^9M^  (^^iW-  ItU&UKs). 


IX 


Broi[^^r's  Widow. 

See  Hindoo  Lain  (5) 

BUILDIWG. 

See  Acquiescence  (2) 


Bund. 
In 


a   suit  to  close   a    cut   by 

defenciant,  and  to  restrain  him 
from  injurious  cuttings  in  future, 
it  ts  material  to  try  if  plaintiff 
has  a  cause  of  action,  and  to 
whom  the  property  belongs     . . . 

BuRM4H  Timber  Traob. 

According  to  the  the  holding 

of  tain&ahs  does  not  give  posses- 
sion of  the  timber ;  and,  where 
the  parties  in  a  contract  use  the 
word  **  received,"  the  word  must 
be  take  n  to  mean  having  obta  i  ned 
possession ,  and  not  merely  having 
entered  and  got  tainsahs 

BUTWARRA.  • 

See  Partition  (2)  (6)  (8; 

Bye-mokas.\. 

See  Mahomedan  Law  (9} 


C. 


Carribrs. 

See  Contract  (/) 

Cause  of  Action. 

(i)  A  compromise  by  which  a  lessee 
relinquishes  the  land,  and  to 
which   the  owner   is  no  party, 

creates    no  • •  on   the    part 

of  the  owner,  or  of  any  person 
holding  under  him 

The 


(2) 


accrues   to     a    jomt 


tenant  for  damages  caused  by  the 
digging   of   a  tank  by  his   co- 
sharers  from  the  time  the  tank 
is  dug 
(3>  The  objection  that  plaintiffs  had 

no was  not  allowed  to  be 

taken  for  the  first  time  after  the 
case  had  been  three  times  before 
the  first  Court,  and  twice  before 
the  High  Court  in  special  appeal 

(4)  The     mere  claiming    of     three 
shares  of  money  due  under  a  bond 

executed  in  favor  of  plaintiflE  and 
others  jointly,  under  different 
titles  derived  from  different  per- 
sons in  different  ways,  canoot 
affect  the  unity  of  the ... 

See  Act  VIIL  of  1859  {10) 

See  Bund, 

See  Death  of  Plaintiff, 

See  Ejectment  (2) 

See  Limitation  (16) 

See  Alesne-Profits  (4) 

See  Putnee  (2) 

Sec  Res  adjudicata  (2) 


359 


I2U 


Certificate. 

(i)  Under  Section  7.ActXL.  of  1858, 
a  claimant,  by  virtue  of  a  genuine 
will,  is  entitled  to  a ,  not- 
withstanding the  existence  of  a 
natural  guardian  in  the  person 
of  the  minor's  mother 

(2)  A ,  under   Act   XXV II.   of 

i860,  may  not  be  recalled,  be- 
cause  there  is  an  heir  in  a  nearer 
degree  to  the  deceased  than  the 
certificate-holder,  the  object  of 
that  Act  not  being  to  assist 
parties  in  establishing  a  disputed 
right  or  title 


377 


387 


4P9 


528 


(3)  A 


of    administration     may 


be  granted  to  illegitimate  sons 
of  a  deceased  Hindoo  to  whom 
the  latter  had  assigned  his  pro- 
perty, and  whom  he  had  ac- 
knowledged as  his  sons 


(4)  A 


under   Act   XXVII.  of 


i860,  cannot  be  limited  to  parti- 
cular debts 

(5)  Such  a cannot  be  appealed 

against,  on  the  ground  that  the 
Judge  joined  with  the  appellant 
anotner  person  who  had  an 
interest  in  the  debts  to  be 
collected 

(6)  Whena ,underAct  XXVII. 

of  1 860, is  claimed  by  reason  of  an 
alleged  will,  the  Judge  should 
decide  whether,  under  the  will, 
the   claimant   has  a   preferable 

right,  instead  of  granting  a 

to  the  widow  upon  security 


(7)  The    object    of    a 


under 


Act  XXV 11 .  of  1 860,  is  to  enable 
representatives  to  recoyer  debts 
due  to  the  deceased  at  the  time 
of  his  death,  not  claims  accruing 
subsequently 


(8)  A 


under  Act  XXVII.  of 


i860,  should  be  issued  directly  it 
is  granted,  provided  the  proper 
stamp  be  furnished 

(9)  A of  administration  given 

to  the  deceased's  full  sister's  son 
in  possession,  rather  than  to  the 
half-brother,  was  held  to  have 
been  given  to  the  party  best  en- 
titled with  reference  to  the  ob- 
i^t  of  Act  XXVI I .  of  i860    ... 

See  Act  XL,  of  1858  (i) 
See  Execution  (20) 
See  Hindoo  Law  (5) 
See  Minor  (5) 
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189 


238 


238 


277 


343 
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INDEX  (ctViL  rulings). 


Chartbr-Ac-j  (Section  isJ' 

Petitioner,  a  decree-holder,  allow- 
ed another  decree-holder  to  ob- 
tain a  decree  upon  a  regular  suit 
declaring  him  entitled  to  follow 
the  properties  in  dispute  in  exe- 
cution of  his  decrees,  and  did 
nothing,  even  after  that,  until 
another  decree-holder  applied 
for  the  attachment  and  sale  of  the 
properties  in  execution  of  his 
decree  :  and  the  Lower  Court 
having  all  the  parties  before  it, 
and  having  rejected  petitioner's 
application,  he,  after  more  than 
90  days,  invoked   the  aid  of  the 

High  Court  under ,  but  the 

Court  declined  to  exercise  that 
jurisdiction,  leaving  petitionerto 
a  regular  suit 

■Charter- Party. 


Hbld,    by   the    terms   oi    the 


in  this  case,  that  the  owner  of  the 
vessel  had  a  right  to  keep  pos- 
session of  the  cargo  until  the 
freight  was  paid ;  and, as  the  bills 
of  lading  referred   to  the  terms 

of   the ,    that   he   had    the 

same  right  as  against  the  holders 
of  the  bills  ;  and  also  that  the 
master's  allowing  a  portion  of  the 
cargo  to  be  delivered  would  nut 
prevent  the  owner  of  the  vessel 
from  insisting  upon  his  lien  on 
the  remainder 

See  Short  Delivery, 

Civil  Action. 

See  Principal. 

m 

Claim  to  Attached  Property. 

^See  Act  VIII,  of  1839  (4) 

Clerical  Omission. 

See  Notice  (2) 

Code  of  Civil  Procedure. 

(i)  Under  the  property  may 

be  attached  without  view  to  im- 
mediate sale.  The  process  of 
attachment , and  the  order  for  sale, 

^  may  be  distinct  and  separate, 

and  there  may  be  complete  exe- 
cution of  a  decree  under  an  at- 

^  tachmcnt  without  any  order  for 

iialc 


471 


49 


289 


Code  OF  Civil  PROCBUVRZ-fContinuedJ^ 

(2)  Where  lands  are  situate  in  other 

zillahs,   the  contemplates 

the  issuing  of  separate  orders 
subsequent  to  the  attachment  for 
the  sale  or  other  disposition  of 
them,  and  allows  the  transmission 
of  a  decree  with  certificate  to 
several  Courts  concurrently  for 
execution.  At  the  same  time 
the  Privy  Council  considered 
that,  in  any  case,  it  would  be  a 
right  exercise  of  the  discretion 
ofany  Court  not  to  act  on  the 
power,  and  to  bind  the  decree- 
holder  not  to  proceed  to  sale 
under  all  the  attachments  at  once 

To  invalidate  an  attachment,  on 
the  ground  that  no  copy  of  the 
decree  was  sent  (assuming  that 
it  could  be  so  invalidated),  it 
would  be  necessary  to  prove  non- 
transmission  ;  the  maxim  omnia 
praesumuntur  rite  esse  acta  must 
prevail  until  the  contrary  is 
shown 

An  order  adding  a  party  to  a 
case  is  not  one  affecting  the 
merits  in  the  sense  of  Section 
363 ;  but,  where  such  order  is 
made  without  postponing  the 
case  (Section  73)  for  a  reason- 
able time,  it  is  a  very  important 
matter  {foot-note) 


(3) 


289 


(4) 


370- 


Code  oi'  Criminal  Procedure. 

Sec t io n  321.     See  Decla ratory  Sti it  (2 ) 
See  Limitation  (8) 

Collector's  Court. 

Before  bringing  a   suit   to   recover 
back  money  which  defendant  had 

received  in  a in  execution 

of  a  decree,  and  to  which  he  was 
no  longer  entitled,  plaintiff  is 
not  bound  to  make  application 
to  the  Collector 

Compensation. 

See  Occupancy, 

COMPROMISB. 

(I)  A  — 


14 


of  a  claim  of  debt,  con- 
firmed by  a  decree  of  a  Court, 
cannot  be  set  aside  after  many 
(16)  years  without  distinct  proof 
of  fraud,  the  burden  of  proof 
lying  with  the  party  who  alleges 
fraud 

(2)  Before  a  petition  of  -~  pre- 
sented by  a  vakeel  in  due 
course.,  and  which  operated  to 
slay  execution,  can  be  declared  a 
forgery,  evidence  must  be  taken. 


"7 


402 


\ 


liJDKx  (civil  rulings). 
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Confession  fof  Judgment). 
Sfe  New  Trial, 

Conjugal  Rights. 

See  Hindoo  Law  (6) 

Consecutive  Pottahs, 

See  Right  of  Occupancy  (i) 

Consent  op  Parties. 

See  Death  of  Plaintiff, 
See  Limitation  (12) 

Consideration. 

See  Bona  fides  (2) 
See  Bond  (3) 
See  Indigo  Contract, 
See  Rents  (2) 

Construction.  , 

See  Decrees  (i)  (2)  (3) 

See  Execution  (i) 

See  Interest  (2) 

See  Mortgage  (6) 

See  Pottah, 

See  Shipping  Order. 

See  Short-delivery. 

See  Will  (2) 

See  Zur-i'peshgee  Lease. 

Contract. 

(i)  PlaintifF  delivered  jute  to  the 
I.  Cf.  S.  N,  Company  at  Seraj- 
^un^c  for  the  delivery  at  the 
E.B.RailwayCompany's  station 
at  Sealdah,  where  freight  was 
payable  on  delivery  and  was  so 
paid.  A  portion  of  the  jute 
was  not  delivered,  and  a  suit  to 
recover  its  value  was  brought 
against  the  E.  B.  Railway  Com- 
pany. Held  that  the  suit  could 
not  be  dismissed  on  the  ground 
of  want  of  privity  without  further 
investigation 

(2)  Defendant  agreed  to  purchase 
from  plaintiff  2,000  maunds  of 
indtgo-seed,  "guaranteed  growth 
of  1870-71.'*  Defendant's  agent 
took  delivery  of  865maunds  after 
full  opportunity  of  examination. 
Defendant  was  held  to  have  ac- 
cepted the  865  maunds  as  in 
accordance  with  the  contract,  al- 
though npt  really  so;  yet  as 
plaintiff  had  not  delivered  the 
whole  Quantity  contracted  for, 
he  coula  not  recover  for  the  865 
maunds  atthe  contract-rate,  but 
as  upon  a  new  contract  accord- 
ing to  their  value  at  the  time  ...  "^  244 


CoiiTKKCT— (Continued), 
(3) 


Where  parties  stipulate*that,  on 
the  borrower's  failure  to  re-pay 
with  interest  at  a  certain  rate  on  a 
certain  day,  the  lender  is  to  be 
entitled  to  a  different  rate  of 
interest.  Court  must  give  effect 
to  such  stipulation  which  is  not  a 
penalty 

See  Agent. 

See  Joint  Hindoo  Family  (2) 


240 


373 


335 


461 


Contribution. 

(i)     In      a     suit    for by     the 

managers  of  a  joint  family-estate 
against  other  members  of  the 
familj^,  the  claim  was  considered 
inequitable  where  plaintiffs  had 
failed  to  show  that  the  assets  and 
liabilities  of  the  alleged  joint 
family  had  been  divided  fairly 
and  honestly,  and  that  they  had 
duly  accounted  to  the  defendants 
for  anything  that  had  come  into 
their  hands 

(2)  A  zemindar  who  holds  partly 
as  a  dur-putneedar  is  entitled  to 
look  to  his  co-sharers  in  the 
zemindarec  for of  Govern- 
ment revenue  paid  by  him  to 
save  the  entire  estate  from  sale ; 
and  the  fact  of  his  being  a  sharer 
in  the  dur-putnee  cannot  bind 
him  to  recover  his  over-payments 
from  th e  ^  w  tneeda rs 

(3)  In  a  suit  for— —it  must  be 
distinctly  proved  that  both  par- 
ties enjoyed  the  benefit  of  the 
object  to  the  gaining  of  which 
(hey  executed  a  bond  jointly  ... 

See  Interest  (i) 

Copies. 

When  a  copy  is  received,  what  a 
Judge  should  do  in  order  to  test 
Its  authenticity  and  that  he  may 
come  to  a  definite  conclusion  as 
to  its  genuineness.  There  is 
considerable  difference  between 
cases  in  which  documents  come 
in  as  mere  links  in  the  evidence 
and  those  in  which  the  whole 
cause  depends  on  proof  of  the 
original  instrument 
See  Evidence  {i\) 

Co-plaintiffs. 

See  Death  of  Pluintiff, 

Co-sharbrs.  ^ 

(i)    A  single  co-sharer  cannot  sue  for 
his  share  of  the  rent,  much  less    ^ 
for  enhanced  rent  ...      408 

.    '     f 


530 
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#    Co-sharers — (Conthtued), 

{2)  A  co-Sharer  cannot  sue  a  tenant 
of  the  joint  estate  (or  his  share 
of  the  rent  unless  the  tenant  has 
paid  or  agreed  to  pay  to  him 
separately ;  consequently,  a  suit 
£or  enhancement  by  him  will  not 
lie 

(3)    Although  one  co-sharer  cannot 
lease  out  the  whole  property  be- 
longing to  himself  and  the  others, 
he  may  give  a  lease  of  his  share 
binding  against  himself 

^  (4)  A  suit  for  rent  by  the  15  annas 

6  pies  shareholders  was  held  to 
be  maintainable  in  the  absence 
of  dispute  as  to  the  extent  of 
their  snare,  and  where  the  6  pies 
CO- sharer  was  made  a  defend- 
ant and  found  to  have  collected 
the  rents  of  his  share  separately 

See  Evidence  (5) 
See  Limitation  (22) 

Costs. 

Where  the  defence  is  common  and 
not  separate,  one  set  of  costs 
should  be  awarded  to  all  the 
defendants,  even  though  they 
appear  by  separate  vakeels     ... 

See  Act    VIIL  of  1839  (y) 
See  Wrongful  Attachment, 

Court  Febs  Act. 

Construction  of  the  word  "furnished" 
in  Section  6 

Court  of  Wards. 

Held,  with  r9ference  as  well  to  Sec- 
tion 79,  Act  IV.,  1870,  as  to  the 
justice  and  equity  of  the  case, 

that  the  power  of  the  to 

represent  the  estate,  or  bring 
a  suit  in  behalf  of  a  minor,  does 
•  not  cease  with  the  death  of  the 

minor 

Covenant. 

See  Mortgage  (10) 

CriminaIt  Court. 

See  Principal. 

Customs. 

See  Hindoo  Law  (8) 
See  Ptitneedar  (2) 

D. 

r      OAiyilLLAS. 

See  Act  X.  of  1859  (7) 


4«4 


420 


452 


188 


489 


560 


DAMAGES. 


(i)  In  a  suit  for 


for  abuse  and 


assault,  plaintiff's  position 
should  be  considered  with  a  view 
to  the  compensation  being  com- 
mensurate with  the  injury,  but 
not  for  giving  a  decree  which 
defendant  can  never  satbfy    ... 


(2)  A  suit  to  recover  money  as 


measuring  the  loss  to  wh^ch 
plaintiff  was  put  by  having  to 
pay  on  behalf  of  defendant 
money  which  defendant  had 
agreed  to  pay  out  of  the  pur- 
chase-money, in  order  to  save 
from  sale  in  execution  an  estate 
which  plaintiff  had  purchased 
from  him,  is  a  suit  cQgnixable  by 
a  Small  Cause  Court,  and  one, 
therefore,  in  which  no  special 
appeal  lies 

See  Cause  of  Action  (2) 

See  Fishery. 

See  yurisdiction  (3) 

See  Limitation  (6) 

See  Wrongful  Attachment, 

Daughter. 

See  Hindoo  Law  (2) 

Death  o>'  Plaintiff. 

In  a  suit  by  a  Hindoo  widow  to 
recover  possession  of  her  hus- 
band's estate,  the  cause  of  action 

was  held  to  have  survived , 

and  the  irregularity  of  admitting 
two  claimants  to  have  been 
cured  by  consent  of  parties,  the 
co-plaintiffs  being  left  to  settle 
any  question  themselves 
other  proceedings 


m 


Debts. 


See  Certificate  (4) 


Debuttur  Lands. 

A  person  who  succeeds  his  father 

as  shebait  or  trustee  of  is 

not  bound  by  any  acts  of  his 
father  done  in  fraud  of  the  trust 
Declaratory  Suit. 

(i)  There  is  nothing  in  Section  15, 
Act  V 1 1 1 .  of  1 859,  to  prevent  the 
entertainment  of  a  suit  to  as- 
certain how  the  shares  of  a  de- 
ceased person  are  vested,  not- 
withstanding that  no  overt  act 
has  occurred  to  give  rise  to  relief 
in  the  shape  of  damages  or  a 
decree  for  possession 

f 
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DBCLAR4T0RY  SviT— (Continued), 

(2)  PlaintifF's  right  to  a  declaratory  de- 
cree as  to  the  erroneousness  of  a 
Magistrate's  order  under  section 
32 1, Criminal  Procedure  Code,  is 
not  affected  by  the  fact  thai  the 
order  has  not  been  put  in  force      281 

See  Act  VIII,  of  1859  (10) 
See  Alluvial  Land  (i) 
See  Onus  Proband i  (7) 

Deckers. 

(i)  The  decision  of  a  Subordinate 
Judee  confirmed  on  appeal  by 
High  Court  as  to  the  amount  of 
costs  under  a  decree  was  held  to 
be  final,  the  Officiating  Subordi- 
nate Judge  not  being  entitled 
thereafter  to  put  an  entirely  new 
construction  upon  the  decree  .. .       130 

(2)  Where,  a  decree    of  the    High 

Court  finds  a  sum  due  on  account 
of  a  loan,  and  goes  on  to  direct 
paymerit  of  costs,  and  interest  on 
the  costs,  it  is  rightly  construed 
as  making  no  provision  for  inter- 
est on  the  sum  decreed  oh  the 
loan 

(3)  Whfere  plaihtiffs  were  ordered  to 

fife  a  fVfew  plalht  withirt  three 
mbhths,  the  period  was  rightly 
cbn^trtied  tb  be  wUhin  three 
mbntfis  of  the  fi  nal  decree        ...       183 

(4)  A  decree  awarding  land  may 
be  executed,  notwimstanding  a 
change  causec)  by  the  shifting  of 
the  river,   if  the  position   of  the 

land  can  be  ascertained  ...       384 

(5)  A  decree  ^as  affirmed  in  apt>eal, 

hnd  the  case  having  come  up  in 
special  appeal  was  remanded  on 
two  points  by  an  order  not  affect- 
ing the  judgment  of  the  first 
Court.  The  defendant  (appel- 
lant) having  defaulted,  the  Lower 
Appellate  Court  dismissed  the 
appeal.  Held  that  the  decree 
of  the  first  Court  was  untouched 
and  final  ...       402 

(^)  In  a  suit  to  refcover  accounts  and 
papers,  the  Appellate  Court's 
decrefe  instead  of  le^vihg  it  to  be 
ascertained  in  exi^cution  what 
accounts  and  papers  were  in  the 
hands  of  the  defendant  should 
have  remanded  the  case  foi*  the 
trial  of  that  issue  and  whether 
they  had  been  wrongfully  refused, 
and  form  a  decision  accordingly     409 


Decrees — (Continued), 

(7)  Appellant  brouc^ht  a  suit  under 
AclX.  for  rent  due  by  a  deceased 
person  against  his  widow  as  such, 
and  as  guardian  of  her  infant 
son, but  obtained  a  decree  against 
her  as  sole  heiress  and  repre- 
sentative on  the  ground  that  the 
son,  having  been  adopted  intb 
another  family,    wa^    not    his 
father's  heir.     He  then  brought 
9  suit  in  the  Civil  Court  and 
obtained  a  decree,  affirmed  by 
the  High  Court,  declaring  that 
the  son  w<ls  the  heir.     H  bLo  (by 
P.  C.)  that  the  estate  was  sold 
in  execution  for  the  debt^  of  th6 
deceased,and  that  the  ihterest  of 
his  widow,  as  well  as  of  his  son 
(if  any),,  was   bound   by    that 
decree ;  that  the  decree  obtained 
in  the  Civil  Court  was  merely 
irtter partes  and  not  in  r^m/and 
that,  as  against  appellant  and 
respondent   (who    had    obtain- 
ed a  decree  in  the  Civil  Court 
against  the  deceased  in  his  life* 
time,   but  now  only  sought  to 
enforce  it  and  to  impeaqh  the 
sale  in  execution  of  appellant^s 
decree),  the  appellant  was.  en«> 
titled   to  the  benefit  resulting 
from    his  greater  diligence  in 
enforcirig  his  demand 

See  Boundary  Quesiioni{2) 
See  Evidence  (6)  (ii)(I4J 
See  Execution  (i)  (2)  (3)  (6) 
See  Interest  (2) 
See  Limitation  (9) 
See  Mortgage  (9) 
See  Possession  (2)  (3) 
See  Set'off, 

Deed  of  Compromise. 

See  Onus  Probandi^g) 

Deed  of  Gikt. 

See  Jurisdiction  (4) 

Deed  of  Sale. 

See  yurisdiction  (4) 


Defamation  of  CrtAkACTSR. 
A  suit  for  damages  fol* 


—  c^hhot 
be  maintained  agaiH?;t  witnesses 
for  evidence  given  in  a  judicial 
proceeding,  but  may  when  it  is 
Sut>stantially  a  suit  for  malicious 
prosecution.  In  such  ia case  the 
onus  is  on  plaintiff  to  prove  that 
defendants  were  the  prosecu- 
tors, that  they  were  actuated  by 
malice,  and  that  their  proceed- 
ing was  without  reasonable  or 
probable  cause 
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Default. 


Se^ Appeal  (i) 
See  Decrees  (5) 
See  Remand  {v) 
See  Struck  off. 

Delivery  of  Possbssiok. 

See  Aa  VIIL  of  rSso  (8) 

Deposit  of  Shares, 

See  Money'debt. 

Deputy  Collector.  ^ 

5"^^  Resumption  (2) 

Difference  of  Opinion. 

See  Arbitration  (2) 

Digging  a  Tank. 

See  Breach  of  Contract  (i) 

Dismissal  of  Suit 

for  plaintiff's  non-attendance  is  a 

penalty  not  to  be  inflicted,  unless 
upon  proof  of  deliberate  disobe- 
dience of  Court's  distinct  order 
to  attend  ...       141 

Dispossession. 

(1)  The  zemindar  or  owner  is  bound 

by    the  suffered   by    his 

ijaradar  ...       377 

(2)  A  party  dispossessed  under  a  cer- 

tificate of  sale  not  warranted  by 
the  sale  itself,  who  has  made  no 
complaint  to  the  Court  execut- 
ing, may  sue  for  restoration  any 
time  within  twelve  years         . . .      429 

See  Aa  VIIL  of  1859  (5) 
See  Khas  Possession, 
See  Mesne  Profits  (8)  (9) 
See  Possession  (7) 
See  Suit  for  Rent  (6) 

Disputed  Possession. 

The  real  question  between  two  zemin- 
dars Sbout  certain  salt  lands 
relinquished  by  Government  ...       181 

Document. 

See  Objections, 

Domicile. 

Quare, — Whether  a  person,  if  his 

of    origin    were    Scotch, 

does  not  lose  that  —  and  ac- 

auire  an    Indian  by  set- 
ing  as  an  indigo  planter  in  In- 
dia and  there  dying  ...         35 

Dower. 

Presumption  as  regards  amount  of 

claimed  where  the  widow's 

possession  is  not  interfered  with 
4.  tor  a  long  time  ...       113 

See  Mahomed  an   Lavj  (4)  («;) 
See  Small  Cause  Court  (3) 


DOWL-DURRHASTS. 

See  Registration  (l) 

Drawers  and  Drawees  (of  Hoondeesj. 
See  Hoondees, 

Duty  of  Court. 

See  Witt/ esses  (2) 


E. 


Easement. 


See  Onus  Proband i  (5) 
See  Partition  (3) 

Education. 

See  Minor  (2) 

Ejectment. 

( 1 )  During  the  period  that  litigation  is 

going  on  under  Clause  5,  section 
23,  and  section  78,Act  X.of  1859, 
for  — •—  and  arrears  of  rent,  the 
defendant's  tenancy  and  obliga- 
tion to  pay  rent  are  in  suspense. 
But  by  payment  of  rent  under 
the  latter  section,  a  continuance 
of  the  tenancy  is  effected,  the 
obligation  to  pay  rent  again 
arises,  and  the  limitation  of  the 
right  to  arrears  under  section  32 
then  begins  to  run 

(2)  Plaintiffs  purchased  the  rights  of 

B  at  a  sale  in  execution  and  ob- 
tained symbolical  possession  ; 
but  on  attempting  to  take  manu- 
al possession  were  ejected  by 
defendant.  Held  that  his  cause 
of  action  arose  from  the  ouster... 

See  Act  VIIL  (B,  C.J,  t86g  (2) 
See  Special  Appeal  (7) 

Ekrarnamah. 

An executed  between  plaint- 
iffs and  defendants  by  which 
plaintiffs  undertook  to  satisfy 
any  claims  to  mesne  profits  that 
might  be  advanced  by  the  parties 
dispossessed  was  held  to  be  no 
protection  to  defendants  in  the 
case  of  parties  dispossessed  by 
plaintiffs 

See  Mortgage  (i) 

Endowment. 

The  mutwallee    of  a   Mahomedan 

,  though  guilty  of  gross  negf- 

lect  in  the  supervision  of  his 
cash  balances,  is  entitled  to 
recover  from  the  treasurer's 
sureties  sums  misappropriated 
by  the  treasurer  in  the  absence 
of  fraud  or  connivance  at  the 
delinquency  of  the  treasurer  ... 

5"^^  Mesne  Profits  (5) 


Enam. 
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INbiTjf  {ttviL  kULIN6s). 


XV 


Enhancbmbnt  of  Rent. 


(i)  Lan<;}s  us^  £or  pthe^  purpo3es 
than   agriculture  and  hortic|iI- 

ture  are  not  liable  to '-  under 

A6\X.  of. 1 859, section  i7,ori\a 
VIII.  of  1669  (B.C.),  section  18 


(2)  To  maintain  a  .^uTt  for 


on 


the  ground  mentiohecl  in  Clause 
3,  section  ij,  Aa  X.  of  1859,  '^ 
is  necessary  to  prove  the  exist- 
ence of  the  alleged  excess  and 
the  raU  At  which  the  excess  land 
knight  to  be  ass^sed 

Sie  A4^  X.of  i8$^{\) 
See  Cp-sharer  (i)  (2) 
See  '^oint  Tenure  (i) 
Se^  furisdiction  (6)  (8y 
See  Notfce  (i)(4)(5) 
See  Right  of  Occupancy  (4) 
See  Right  of  Suit  {2) 

EQUITY  {Rule  in  CouHs  of). 

See  Hindoo  IVidoie  (3) 

ERRoa  IN  Decrkk. 

See  ^Jurisdiction  ( n ) 

Error  in  Law. 


See  Evidence  (7)  (12)  (16) 


Estoppel. 


(0  An  arbitration -award  is  not^i;id- 
inj^  dn  an  ihtervenor  as  a  decree 
jti  a  regular  suit 

W  In  a  former  suit  a  decree-holder 
sought  to  establish  his  right  in 
execution  to  a  talook  as  belong- 
ing to  his jif dgment-debtor,  R  R, 
A  defendant  (D  S)  in  tliat  suit 
pleided  that  the  talook  h;id  been 
conveyed  to  him  by  R  R  under 
a  hiboanamah.  It  was  then  de- 
cided that  the  taTook  d\i  not 
belong  to  D  S,  and  was  liable  to 
b^  sold.  ^  Held  that  it  was  not 
9P.ch  to  D  S  to  su6  for  a  declara- 
tion o<  right  as  agaiinst  the 
decfee-iiolaer 

b)  At)i^  fi^'iling  in  a  former  suit  to 
establish  her  right,  to  certain 
land  as  belonging  to  her  put  nee 
talook,  plaintiff  was  not  allowed 
to  sub  again  lor  the  same  land  as 
bcbnging  to  het  moia'rosee^  the 
caus6  of  action  being  the  same 

VoF.  XVII. 
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Est  ovvfLL— (Continued),  • 

(4)  Plaintiff  having  endeavoured,  as 
representative  of  his  father  when 
the  reversion    opened    out,   to 
obtain  possession  under  a^  decree 
which  declared  the  father's  title 
as  reversioner  was  opposed  by 
defendants,  who  obtained  a  judg- 
ment of  the    High  Court  that 
plaintiff's  father  was  no^  longer 
heir  under  the  Hindoo  law  on  the 
groundof  supervenient  insanity. 
Plaintiff  then  sued  to  establish 
his  own  title  as  heir,  which  was 
disputed  by  defendants,  on  the 
ground  that  his  father  was  not 
disqualified   by  insanity   which 
was  not  congenital.    Hbi.d  that 
defe/iddpt.'^  present   plea   w^ 
estopped  by  their  former  defence 

See  Evidence  (5) 
See  Execution  (15) 
See  Mortgage  (5) 


Eviction. 


See  Execution  (12) 
See  Suit  for  Rent  ^5) 


EVIDKNCK 


233 


350 


351 


(1) should  receive  its  due  weight, 

and  not  be  rejected  from  a gcner- 
.il  dibtrubt  of  native  testimony, 
nor  perjury  widely  imputed  witn- 
out  some  gRvc  grounds  to  sup- 
port the  imputation 

(2)  In  a  suit  regarding  a  chur^  the 
survey  having  been  made  at  a 
time  when  neither  of  the  parties 
held  any  rieht  in  the  lancli  and 
when  both  tneir  villages  belong- 
ed to  the  same  proprietor,  was 
held  to  be  some- — of  posses- 
s^ion  at  that  time  not  only  of  the 
julkur  but  of  the  righ^  of  {Pro- 
perty in  the  river,  and  posses- 
sion under  those  circumstances 
to  be  some— of  title 

(3)  The- Lower  Appellate  Court  was 
held  to  have  committed  an  errpr 
in  law  in  admitting  a  plaint  filed 

in  a  previous  suit  as against 

I^Yesent  defendant^  and  in  rely- 
ing on  a  former  decision  which 
determined  no  c^uestion  of  ri^t 
as  between  present  parties  with 
reference  to  the  matter  in  dispute 

(^  It  is  an  ei*ror  in  law  to  reject  the 
— ;— of  weavers,  because  they 
are   weavers   by    caste,,. or    to 

accept     the of    cultivatidrs 

because  they  are  cultivators    ... 

(5)  A  decision  between  a  ryot  and  a 
body  of  co-sharers  is  not— 
between  the  several  co-sharers... 
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INDEX  (civil  RVLIMGS). 


Evidence — (Qontinued). 

(6)  Decrees  obtained  by  either 
party  to  which  the  other  was  not 
a  party,  or  the  proceedings  of 
the  Revenue  Authorities,  though 
not  binding,  should  be  treated  as 
evidence  to  which  the  Court 
should  give  such  weight  as  it 
thinks  proper 

(7)  In  a  suit  for  possession  by  a 
lessee  where — was  rejected  by 
reason  of  misconception  of  les- 
see's  position  and  the  decision  of 
the  case  on  its  merits  was  there- 
by affected,  the  error  was  held 
to  be  an  error  in  law 

(8)  A  measurement  made  by 
Government  from  whom  plaint- 
iff derives  his  title,  in  the  ab- 
sence of  any to  the  contrary, 

is  admissible  in-  -  of  the  area 
found  under  cultivation 

(9)  Where  a  pottah  100  years  old  is 
found  proved  by  the  evidence  of 
witnesses,  the  omission  of  the 
first  Court  to  inquire  whether  it 
came  from  proper  custody  is  not 
sufficient  to  invalidate  the  find- 
ing, or  to  justify  the  High  Court's 
interference 

(10)  When  a  plaintiff  files  a  very  old 
pottah  and  amulnamah  in  his 
possession  as  their  natural  cus- 
todian, the  Court  is  bound  to  con- 
sider them  as ,  and,  if  one  of 

the  parties  is  cited  as  witness,  to 
insist  upon  his  attendance  before 
deciding  against  plaintiff's  — 

(1 1)  Copies  should  not  be  summarily 
excluded  from merely  be- 
cause they  are  not  originals  when 
no  objection  is  taken  to  them  ; 
nor  snould  a  decision  be  rested 
on  a  decree  which  is  not  be- 
tween the  parties,  or  on  a  decree 
found  to  have  been  fraudulently 
obtained,  without  inquiry 

(12)  The  judgment  of  the  Lower 
Appellate  Court  was  reversed  as 
erroneous  in  law,  because  it  ig- 
nored defendant's— on  oath 
before  the  income-tax  officer  as 
to  the  extent  of  his  holding,  and 
because  it  dismissed  plaintiff's 
claim  to  the  cesses  on  account  of 
a  trifling  difference  between  the 

*■  jumma-wassil-bakee  and  shush' 

mahee  papers 

^  (13)  The  report  of  a  record- keeper 
is  not  admi'jsiblc  in 


195 


255 


258 


230 


1  RviDBNCE — (Continued), 

(14)  A  Court  finding  that  the  amount 
1  of  rent  stated  m  an  old  decree 
I  had  never  been  paid,  but  that  for 
i                 20  years  subsequently  a  reduced 

rent  had  been  pi  id,  came  to  tfie 
conclusion  that  the  decree  had 
been  abandoned  by  the  parties, 
or  treated  by  them  as  a  matter 
which  was  not  to  regulate  the 
amount  of  rent.  Hbld  that  there 
was  no  error  of  law  in  this  findings 

(15)  Where  a  suit  between  two  ryots 
of  the  same  zemindar  was  de- 
creed by  the  first  Court  upon  a 
verified  kyfeut  put  in  l^  the 
zemindar,  the  Lower  Appellate 
Court,  holding  that  the  kyfeut 
was  not  admissible  in ,  dis- 
missal the  suit  without  enforcing 
the  .attendance  of  t))e  zemindar. 
Held  that  the  Lower  Appellate 
Court  ought  to  have  enforced 
the  zemindar's  attendance  and 
examined  him 

(16)  Weighing  evidence  with  some 
indirect  reference  to  probabili- 
ties is  no  error  of  law 

(17)  The  possession  of  receipts  for 
Government  revenue  is  no  proof, 
or  at  best  very  weak  proof,  of 
possession  of  property 


••» 


346  I 


378 


391 

400 


(18}  It  is  no  valid  reason  to  disbelieve 
the  —  of  a  witness  who  swore 
that  he  had  received  the  amount 
of  a  decree  from  plaintiff  when 
the  money  was  paio  by  plaintiff's 
agent 

(19)  A  Judge  cannot  refuse  to  rely 
upon  the of  witnesses  pro- 
duced by  one  party  merely  be- 
cause the  other  party  says  from 
beforehand  that  he  and  the  wit- 
nesses are  not  on  good  terras... 

(20)  A  Subordinate  Judge  was  justi- 
fied in  using  a  decree  between 
other  parties  to  explain  an  ap 
parent    inconsistency    between 
certain  statements  in  the  plaint 

and  in  the of  the  plaintiff's 

witnesses  on  the  ground  of  which 
inconsistency  the  Moonsiff  had 

rejected  that ,  and  that  the 

non-filing  of  that  decree  in  the 
first  Court  was  a  matter  within 
the  discretion  of  the  Sub-Ju(^e, 
and  was  no  ground  for  reversmg 
a  judgment 

See  Aa  VII L  0/1859  (14)  (15) 
See  Aa  X.  of  1859  (6)  (7) 
See  Aa  X,  of  iSfo. 
See  Alluvial  Lands  (2) 

1    b 
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INDIX  (civil  rulings). 


XVII 


EviOBNCK — (Continued). 

See  Ameens  (3)  (5)  (8)  (9) 
See  Appellate  Court  (i)  (2)  (5) 
•    See  Bond  (3) 

See  Boundary  Questions, 

See  Copies, 

See  yoint  Hindoo  Family  (i) 

See  Local  Investigation  {2) 

See  Mortgage  (i) 

See  Partition  {6) 

See  Presumption  (i) 

See  Privy  Council  Rulings  (6) 

See  Purdah  Women  (i) 

See  Settlement  Papers. 

See  Solehnamak, 

See  Summons, 

See  Suit  for  Rent  (4) 

Execution. 

• 

(i)  In  a  decree  must  be  con- 

strued  by  its  own  terms  and  not 
by  the  plaint.    In  a  joint-decree, 

cannot   proceed   upon  an 

application  to  execute  an  aliquot 

part  ...         19 

(2)  When  no  interest  is  given  in  a 
decree*  none  can  be  recovered 

in  — —  ...         19 

(3)  When  an  application  for is 

contrary  to  the  terms  of  the 
decree,  the  High  Court  cannot, 
in  appeal,  allow  the  application 
to  be  amended  ...         1 9 

(4)  A  decree  on  bond  debts  was  di- 

rected to  be  satisfied  by  the  sale 
of  the  mortgaged  property,  and  if 
that  were  insufficient  by  the  sale 
of  any  other  property  belonging 
to  the  judgment-debtor  ...        62 

(5)  A  Collector  has  no  right  to  refuse 
a  bond'fide  application  for  ^— - 
made  within  time,  because  he 
thinks  it  was  made  only  *'  to 
keep  the  case  going  * '  ...        67 

(6)  Before  staying of  a  decree 

or  requiring  the  decree-holder 
to  give  security  under  section  36, 
Act  XXIII.  of  1861,  probable 
cause  must  be  shown  of  .the 
judgment-debtor's  inability    to 

'    recover  the  money  if  the  decree 

be  reversed  ...        69 

(7)  A  decree-holder's  application  for 

attachment  of  certain  property 
as  that  of  his  judgment-debtor, 
and  in  the  possession  of  the  heir 
of  the  latter,  cannot  be  rejected 
simply  because,  on  a  former  ap- 
plication, the  decree-holder  had 
failed  to  show  sufficient  erounds 
for  proceeding  against  the  same 
property  ...        97 


ExBCUTiON — (Continued).  • 

(8)  No  appeal  lies  from  an  order  of 
a  lower  Court  refusing  an  appli- 
cation by  one  decree-holder  un- 
der section  207,  A61  VIII.  of 
1859,  to  execute  the  whole  of  a 
joint-decree  to  the  exclusion  of 

his  co-decree-holder  ...       136 

(9)  The  object  of  section  3,  A<5^  III. 

(B.C.),  1870,  is  that  a  judgment- 
debtor  shall  not  be  harassed  by 
two  sets  of  proceedings  in  ■  ■ 
simultaneously  carried  on  in  two 
different  Courts  , . .       139 

( 10)  After  an  infructuous — against 
the  judgment-debtor's  property, 
the  Court  is  bound,  upon  appli- 
cation made,  to  issue  — — 
against  his  person,  and  the 
burden  of  proof  should  be  put  on 
the  debtor  when  arrested  to  show 
that  he  has  no  means  of  satisfy- 
ing the  debt,  and  that  he  has 

not  been  guilty  of  misconduct...       165 

(11)  A  J[udge  is  not  bound,  under 
section  243,  A<51  VI 11.  of  1859, 
to  allow  a  judgment-debtor  a 
year's  time  to  pay  his  decree  with- 
out good  and  sufficient  reason         193 

(12)  An  application  in  ^— -  of  a  de- 
cree for  possession,  asking  for 
eviction  of  defendant,  is  different 
from  an  application  for  posses- 
sion under  section  224,  A(ft  VI 1 1 . 
of  1859,  and  may  be  refused 
where  there  are  no  grounds  for 
refusing  the  latter,  except  as  to 
decree-holder's  request  for  an  or- 
der on  the  ryots  to  pay  rent  to  him       236 

( 1 3)  A  decree-holder  (A)  in sold 

certain  lands  belonging  to  the 
judgment-debtor,  biU  before 
being  allowed  actual  possession, 
she  was  required  to  give  security 
for  the  proceeds  of  the  sale. 
Some  time  elapsing  before  she 
found  the  secunty,tne  lands  were 

attached  and  sold  in of  R's 

decree,  and  purchased  and  taken 
possession  of  by  him.  Held  that 
A's  omission  to  give  security 
could  not  affect  her  title  by  the 
previous  sale,  and  that  the  order 

tor  the  second  sale  was  an  error      289 

(14)  A   District  Judge  was  held  to 

have  no  authority  in  an  

case  not  before  him  to  direct  a 

!)recept  to  be  sent  to  a  Sub-      ^ 
[udge,  upon  which  precept  the 
atter    stayed    execution,      the 
decree-holder  being  entitled  to     J 
proper  execution  ...      341 
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iNDfX  (crviL  rulings). 


E  X  ECU  Ti  o  H'^Con  tin  uec^) . 

(15)  A  judgment-creditor  by  putting 
up  the  rights  and  interests  of 

{us  judgment -debtor  in  a  ta|ook 
or  sale  in is  not  estopped 

from  afterwards  claiming  a  por- 
tion o(  that  taiook  under  a  differ- 
ent title,  e.g,^  under  a  mortgage 

(16)  An  application  to  arrest  which 
'  is  not  carried  out  is'  a  bond-fide 

proceeding  only  when  it  can  be 
shown  that  circumstances  render 
it  annedessary  to  proceed  further 
in thereof 

(17)  No  appeal  wilj  lie  from  an  order 
'   oi)i  loWer  poutl  refusing  an  ap- 

plibatidn  by  one  decree-holder 
under  section  20^,  A<^  VIl!.  of 
1839,  to  execilte  the  whoTe  of  a 

t'o^nt-deci^ee.  Pi-ocedure  incum- 
)erit  on  tlie  Court  with'  a  view  to 
the  protection' of  the  interests  of 
decr'ee-holders  not  before  the 
Court 

(i^  A  subsequent  declaration  of 
^  iflegitimdcy  cdnnOt  affect  the 
rt^ht  of  person^  Who 'W^re  par- 
ti&  to  a  decrde  when'  it  was 
made  to  execute  the  decree 
which  is  in  their  names 

(19}  Wbere  a  decree  of  1850  could 
not  be  executed  t>y  the  Revenue 
Aut^iorities  in  consequence  of  the 
transfer  of  their  jurisdiction  to 
the  Civil  Courts,  it  was  held 
that  the  Jitter  had  jurisdiction  to 
execute 

(20)  Decree-holders  are  prim d  facie 
'  entitled  to  t^ke  proceedings  in 
-» and  draw  the  money  stand- 
ing tOb  their  credit  without  a 
certificate  under  Adl  XXVI  I.  of 
i860  when  there  are  no  debts  to 
be  collected  as  due  to  the  estate 
of  a  deceased  decree-holder   ... 

See  Aa  VIIL  of  1859  d)  (3) 

(13) 
See  Attachment  (i)  (3)  U) 
S^e  Code  6f  Civil  Procedure 

0).  (2)  (3)  ^ 

See  Dkcree's  (4)  (7) 

See  Insolvency  AS, 

See  Limitation  (l)  (3) 

See  Mesne  Profits  (6) 

See  Pfivy  Louncil  Rulings  (5) 

See  Purchaser  (2) 

See  Share  (of  Decree), 

See  Suit  against  Guardian  (2) 

EXACUTION-CREDITOR. 

'  See  Sales  in  Execution  (3) 
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Ex-PARTE  Decree. 

(i)  The  Couft  declined,  on  appeal 
from  an  order  rejecting  ap  ^ppli* 
cation  under   section    119,  Act 

V II I  .of  1 859,  to  set  aside  an , 

to  receive  an  affidavit  which  had 
not  been  previously  tehclered, 
and  held  that  section  355  was 
riot  meant'  to  have  application 
to  such  a  case' 

(2)  Where  a  Deputy  Collector  re- 
Fuses  to  set  aside  an for 

rent  in  a  suit  befbw  Rs.  too  in 
value,  the  remedy  lie^  in  an  ap- 
peal to  the  Collector  under  sec- 
tion 14,  Act  VI. (B.C.) Of  1862, 
not  in  h  civil  ^uit 

See  Resumption  (1) 

Extension  of  Time  for  Pa.ymbnt  of  Debt. 

'SeeActXfV,cftSS0i4) 

•       -  •        ♦ 

F. 

False  Person  \tion. 

See  New  Trial  (i) 

Farmer. 

''  See  Right  of  Occupancy  (3) 

Females  (Exclusion  of). 

See  Ramghur  Raj, 

Findings  of  FACt. 

See  Special  Appeal  (2) 

Fines. 

See  Partition  (l) 

Fishery. 

Durine  the  pendency  of  a  suit 
(wtiich  was  finally  decreed)'  to 
establish  a  right  to  a— ^ — ,  'plaint- 
iff sued  to  recover  dama£[ies  from 
defendants  {6r  obstructm^  him 
from  fishing,  but  his  suit  was 
dismissed  ss  premature.  '  After 
final  determination  of  his  title,  he 
sued  again  to  recover  damages. 
Held  that  ^he  suit  yas  for 
mesne  profits,  and  governed  by 
the  six  years' limitafipn  ...       360 

Foreclosure. 

See  Mortgage  (4) 

Foreign  Territory. 

See  jurisdiction  (5) 

Forfeiture. 

Thte'  ptT)pertv  of  a  judgment-debtor 
'  attached  biet^eeri  the  comn'iis- 
siori  and  convFction  of  in  bffehce 
iindef  Act  Xr.  of  xt^  \h  pro- 
perty forfeited  to  the  Crown 
Under  section  3,  Act  XXV.  of 
1857,  the  foHeiture  t-elating  back 
to  trie  time  of  comml^^oh      ...        80 

d 


J 


•• 


INDfX   (civil   rulings). 


Freight. 


Forgery. 

Fraud, 

See  Act  VIII.  of  j8s9  ( to) 
5^^  Limiintton  (5)'  ' 
S0e  ff$^  TriqL 
See^Petiiion  (l) 
^f^Usfo/U^^  (3) 

1 

See  fharter-'Sariy, 

:^ee  5'^?W-fff/i>ery. 

Fresh  Suit. 

^^ll^f  pWnjtjjf  b^d  sufd,  and  \he 
i5?ues  >y^r^  laid  down  for  $epa. 
jat^  possesslTori,  tfee  decree  (or 
joint  possession  was  set  aside 
with  leave  to  plaintiff  under  seo 
tion  gy/AdtVlir.  bnsso,  to 
bnnga  i-4—  for  jbint  possession 

See  yurisdiction  (10) 
Full  Bench  Rulings. 

See  Act  Kl.  qf  1^6$. 
See  Right  of  Occupancy  (i) 
See  Small  Cause  Court, 
(Of  Three  Judges,) 

See  Rdm&hur  Raj, 
Se'e  WilfVi)      '"^ 

G. 

Ghatwa^b^  TpNU^^J^ 

As  to  tlie  nature  of and  the 

rulings  of  the'Higrh  Court  Mrhich 
should  govern  such  Cases 

GoRABVKOY  Tenure. 

See  Act  X.  of  18^9.  (5) 

GOVERKMENT. 

See  Agents 

See  ResiHmed  Ifha^  Mehal  ( i ) 
Grossly  Improper  Conduct! 

See  Pleaders  (2) 
Guardian. 

It  is  the  duty  of  guardians  to  regard 
the  interests  of  thefr  minors  : 
but  ♦•*'-• ^^  ^      ^ 

test 

fant'_  „ 
founded 

See  Act  XL.  of  1858  (2) 
See  Certificate  {\) 
See  Limitation  (13) 
See  Minir  (4) 
See  Partition  (8) 

^^*W>rA»smp. 

oee  Aftnor  (/^        ,     ^ 


Heirs, 


See  Limitation  (6) 


164 


315 


117 


Hereoijary  L^asb^. 

A  lease  which  contained  po  words 
jmportingan  hereditary  charac- 
t^rwas  hfeia  to  Vve  the  effect  of 
,^^l"?>r^^»^ary:  on  (h^  ground 
thkt  lis  contindance  was*  not 
dependent  on  the  Kfe  of  any 
party  t)ut  on  'that  of  the  supe- 
nor  tenure  T 

•  •  • 

High  CpuRx. 

See  4cf  VULqfi^^gii) 

^e,  ^^rnsfer. 

Se^  Li^iiatio^n  j(g} 

See  ^nd^mu^i^) 

Sfe  Sptfll  Ca^se  C^u^^t\^ 

H«GH  Court  (^Mw/^  fror^   Qrifiml 

S^dAof\. 

See  Charter-J>ariy. 
See  Pontract{2) 
See  Executiori  \ip\ 
See  Hindoo  Wtctow  (3) 
See  Letters  Patent. 
See  Mandamu^l 
See  Moh^^e'bt, 
See  Ratlivay  *  Company. 
See  Receipt. 
See  Shipping  Order. 
See  Short-delivery, 

High  Court  {Appeal from  an  award  by 

Judge  of  SmaU  Ga^se 
Court,  Calcutta). 
See  Act  X.  of  iSf^o. 

Hindoo  La^^. 

(U  General  rul^  of as  tp  VKidow's 

succession  and  furtdaipen.tal 
IS^  1*^  ^^^l^cts  governed  \^y  the 
Mitak^hara  as  to  joint  prpperty 
(?)  Under  the  — -  ^^  daffi 
a  deposed  mfmbj^r  of  ^laq>^ly; 
to  Wfloi^i  a  separate  prDperty 
was  awarded  for  ^aip^nance. 
IS  a  superior  heir  to  a  bwt;hfir's 

fr^ndson  * 

_  h^re  seems  no  autbority  for  the 
proposition  that,  lyhejt)?  s^ich 
maintenance  is  awarded  to  jtinior 
n?embers  and  the  latter  die,  the 
property  so  a,wvded,  ^  w^l  as 
l^9m  n?ad^  upoD  J^  fc^,  the 
donee,  revest  to  the  donqr 

(4)  The  childless  wi,do.w5  of  the 
brother  and  nepbew  ^re  jiot  en- 
titled   und^r    the to    be 

considered  as  ^he  legal  repre- 

/..  ■  W^^l  ^^^t  ^^cefsed     ... 

ffrgWfir  9.  Wqw,  ^  ^pt  ^e^UtJ^d  . 
'    y^  <^?i    WMg^gipitf    9$     her 
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Hindoo  LkW^CContinuedJ, 

husband's  share  of  a  joint  family- 
property,  or  to  a  certificate  under 
Act   XL.  of  1858,  thoufirh  she 
may  have  a  certificate  ot  g'uar- 
dianship  ...        23 

(6)  The  mere  taking  of  a  first  wife's 
jewels,  or  the  marrying  of  a 
second  wife  by  plaintiff,  cannot 
bar  his  claim  against  the  former 

for  restitution  of  conjugal  rights.     522 

(7)  Apart  from  special  custom, where 
there  are  sons  by  different  wives, 
priority  of  birth,and  not  of  mar* 
riage,  must  determine  the  succes* 

sion  of  an  impartible  inheritance.  552 
SembU, — No  just  analogy  can  be 
established  between  the  status  of 
the  first  wife  and  that  of  any 
subsequent  wife,  the  former's 
title  to  rank  and  privilege  resting 
on  peculiar  grounds  ...      552 

(8)  Special  usages  modifying  the 
ordinary  law  of  succession  must 
be  ancient  and  invariable  and 
established  by  clear  and  unambi* 
guous  evidence  ...      552 

See  Estoppel  (4) 
See  Maintenance. 
See  Ramghur  Raj, 

Hindoo  Widow. 

(1)  A  and  B  were  brothers.  A's 
widow  having  sued  B's  son, sold  a 
portion  of  her  rights  and  interests 
m  the  suit  to  G  and  J,  and  then 
a  joint  decree  was  passed  in  the 
names  of  G  and  J,  as  well  as  of 
the  widow.  She  died,  and  B's  son 
became^  A 's  heir.  Held  that  the 
rights  and  interests  of  the  three 
decree-holdersceased^and  B'sson 
became  sole  judgment-creditor 

(2)  A  decree  in  a  suit  against  a 

in  temporary  possession,  for  a 
debt  arising  out  of  her  cfkxx  neg- 
lect of  duty, is  not  binding  on  all 
persons  succeeding  her.  A  sale 
made  in  execution  of  such  a 
decree  passes  no  more  than  the 
widow's  personal  interest        ...        42 

(3)  When  a sues  to  have  her 

right  of  maintenance  declared, 
she  should  ask,  not  that  her  right 
should  be  declared  generally,  but 
for  inquiry  as  to  the  fit  and  pro- 

^  per  sum  for  her  maintenance  ; 

but  acting  upon  the  rule  in  Courts 
of  Equity*  if  a  plaintiff  mistakes 

^        the  relief  to  which  he  is  entitled 

under  his  especial  prayer,  the 

^  Court  may  afford  him  the  relief  to 

whicit  he  has  a  right  under  the 

prayer  of  general  relief,  provided 


Hindoo  WiDow^ContinuedJ. 

such  relief  is  agreeable  to  the 
case  made  by  the  bill,  and  the 
Court  ought  not  to  dismiss  the 
case,but  frame  issues  accordingly 

<4)  As  against  an  heir  who  has  taken 
the  property,  the  widow  has  a 
right  to  have  her  maintenance 
treated  as  a  charge  against  the 
property,  and  she  may  follow  the 
property  in  the  hands  of  any  one 
who  takes  it  with  notice  of  her 
claim  against  the  heir.  But  the 
widow's  maintenance  is  not,  in 
Bengal,  a  charge  on  her  hus- 
band's estate  in  the  hands  of  an 
alienee  without  notice  of  her 
claim  ^foot'note) 

See  fi cfuiescence  ( i ) 
See  Hindoo  Law  (i)  (4) 
See  Reversioners, 


Hindoos. 


See  Limitation  (2) 
See  Pre-emption  (2) 


20 


HOOKDBBS. 

In  a  suit  to  recover  the  balance  due 
on  a  hoondee  brought  by  the 
drawees  against  the  orawers  upon 
the  insolvency  of  the  acceptor, 
there  was  evidence,  not  only  that 
the  drawers  were  merely  theordi* 
nsLry  eromashtas  of  the  acceptor, 
but  aho  that  they  had  no  interest 
whatever  in  the  bill  when  drawn ; 
that  by  local  custom  they  were 
not  liable  for  the  defections  of 
their  principal ;  that  the  money 
when  procured  on  the  hoondee 
was  applied  solely  to  the  pur- 
poses of  the  acceptor  ;  that  the 
drawees  received  part-payment 
of  the  hoondee  from  him  and 
gave  him  time  to  pay  the  remain- 
der ;  and  that  the  notice  of  dis- 
honor was  not  sent  to  the  drawer 
till  ten  months  afterwards.  Hbld 
that  the  drawers  were  not  liable. 

Huts. 

See  Act  XI,  of  tS6$, 
Hypothbcation  of  Estate. 

See  Mahomedan  Lavi  (4) 

I. 

Idol  Expbnsbs. 

See  Mesne  Profits  (5) 

Ijaradar. 

See  Act  X.  of  1839  (7)  (8) 
See  Dispossession  (I) 
See  Mesne  Profits  (l)     ^ 
See  Putnee  <t) 

^  f 
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Ijara  Lease. 

( I }  A  lessee  under  an  tja  ra  who  erects 
an  indigo  factory  with  the  know- 
ledge of,  and  without  objection 
by,  the  lessor,  is  entitled  to  re- 
move the  materials  upon  the  de- 
termination of  the and  de- 
livery of  possession  ...        ^7 

(2)  Where  a  party  taking  an  ijara 
of  an  estate,  while  certain  ryots 
are  under  notice  of  enhancement, 
agrees  to  take  the  necessary 
steps  to  recover  the  rents,  and 
that  if,  on  his  default,  the  pro- 
prietor recovers  any  himself,  he 
(ijaradar)  is  to  make  no  objec- 
tion. Held  that  if  he  neither 
contributes,  nor  offers  to  contri- 
bute, necessary  expenses,  he  is 
not  entitled  to  a  shar6  of  the 
increased  jrents  . . .      382 

See  Breach  of  Contract  (i) 
ItLBG.VL  Contract. 

Where  to  suppress  a  criminal  pro- 
secution, for  having  accidentally 
caused  the  death  of  his  wife, 
plaintiff  voluntarily  paid  money 
todefendant,  who  was  the  nearest 
relative  of  the  deceased,  the 
contract  was  held  to  be  void 
as  against  morality  and  public 
policy,  and  plaintiff  not  entitled 
to  sue  for  the  money  so  paid  ...         84 

Illegitimacy  of  Okcree-holders. 

See  Evidence  (28) 
Impartiblb  Estate. 

See  Ramghur  Raj. 
Indigo  Coktract. 

An  ■ is  not  without  consideration, 

because,  during  the  period  it 
has  to  run,  the  debt  due  by  the 
ryot  is  extinguished  by  the  de- 
hvery  of  indigo  leaves.  The 
contract  is  entire  and  upon  one 
consideration,  and  cannot  be- 
come void  by  any  change  in  the 
situation  of  the  parties  ...        91 

See  Breach  of  Contract  (2) 
IsDiGo  Factory. 

See  Ijara  Lease  (i) 
^bforiiality. 

See  Notice  (i) 

'"BERITANCE. 

See  Acquiescence  (i) 

See  Hindoo  Law  (2) 

See  Limitation  (6) 

See  Mahomedan  Law  (2)  (3)  (6) 


Injunction.  , 

See  Bund, 
Insanity. 

See  Estoppel  (4) 
Insolvency. 

(i)  An  authority  (assuming  it  to  be 
sufficient)  given  by  the  Official 
Assignee  to  settle  the  outsUnd- 
ings  of  one  who  has  filed  a  peti- 
tion of— -does  not  enure  after 
the  dismissal  of  the  petition,  and 
cannot  entitle  the  person  so  au- 
thorized to  sue  at  all 

.  • .  • 

(2)  The  mere  fact  that  a  payment 
was  made  to  a  person  at  a  time 
when  his  petition  was  upon  the 
file  of  the  Insolvent  Court,  which 
petition  was  afterwards  dismiss- 
ed,  docs  not  invalidate  the  nav- 
mcnt  *^^ 

(3)  ^^"^f^.-The  general  notice 
published  by  the  Chief  Clerk  of 
the  Insolvent  Court  is  not  suf- 
hcient,  a  special   notice  beinc 

I!,^f  f  7u**?  P'?^*^"*  *  payment 
made  to  the  insolvent  from  bcinir 
bond  fide  ** 

Insolvency  Act. 

Section  49  of  the was  not  in- 

tended  to  give  the  Court  power, 
merely  on  the  occurrence  of  in- 
^^y«"cy,  to  set  aside  a  sale 
which  has  rightly  and  duly  taken 
place  upon  process  of  execution 
{foot-note) 

Instalments. 

See  Registration  (2) 

See  Sale  in  Execution  (7) 

Interest 

^'^T^ir!>'^^*l^''.^^'"asuitforcon. 
tnbution,  although  not  demand- 
ed  previously 

(2)  Where  the  decree  did  not  specify 
the  rate  of  interest,  but  iVoar- 
cuiating  the  amount  due,  the 
Courtgave  12  per  cent.,  andthat 
was  the  usual  rate,  it  was  held  to 
have  been  the  rate  intended 

See  Bond  (2) 

See  Contract  (3) 

See  Execution  (2) 

5"^^  Mesne  Profits  (7) 

See  Mortgage  (6) 

See  Pottah. 

See  Small  Cause  Court  (2) 

Intervbnor. 
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See  Partition  (6) 
See  Suit  for  Rent  (3) 
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ttfbix  (ftfvit  tSJLtkd^! 


Irregularity. 

See  Sales  in  Execution  (i)  (2) 
Issues 

(I ) in  a  suit  foi^  t^aH^ious prosecu- 
tion without  probable  cause    ... 

(2)  The  proper  issue  in  a  si|it  against, 

two  mooktears  for  money  received 
hy  tliem  as  rent  due  from  plaint- 
in  to  tfiejr  principal^,  of  which 
defendants  alleged  payment  to 
their  principals 

(3)  What  were  the  proper in  a 

.$uit  for  th^  rent  of  aLJdte  in  which 

defendant  denied  that  he  h^d 
uh(ler  pfaintitf,  and  alleged  that 
the  jo^e  bdon^d  ^9  R  and  M, 
aW  ttjat  M's  rights  were  pur- 
cnaseH  in  execution  by  him  (de- 
fendant) 

See  Appellate  Cou/t  (5)  (6) 
See  nindoo  Widow  (3) 

:iee  iirtlHi) 

J 
Jaoeerva-rbit  KiGii't, 
See  Tenancy, 

/oiNDBR. 

See^  Cau^e  of  Action  (4) 
See  Ceriificate  (5) 

J0XNT«PECRBB. 

A  — ^  i^malrti  a fiotMtil'hsland- 

x^g  thfe  decree-holdefs  pt-oceed- 
mf  aj^dinst  oh^  bt  tinoi-e  of  the 
^  j  udemen  t-debtors  s^&ratety ,  as 
by  doing  so  he  does  not  relieve 
the  other  debtors  from  their  joint 
liability 

See  Execution  (i)  (8)  (17) 

Joint-family  Property 

Th'^re  13'  no  autViority,  in  support 
of  the  doctrine  tn]at,  when  the 
eldest  member  and  manager  of  a 
joim  family  pufch^^es  out  of  his 
own  s^arate  funds,  the  property 
so  Bttfbhsl^d  nlust  be  const  a^red 

afe  julfit  property 

/.     •  < 

See  Hindoo  Law  0) 

Joint  Hindoo  Family. 

(1)  A  dissolution  of  vhie  joint  tenancy 
of  a  Hindoo  ^mily  does  not 
require  division  hy  metes  and 
bounds ;  but,  to  constitute  a  legal 

^  dissolution,  a  mere  defipitipn  of 
interest  is  not  sufficient  without 

,  an  indication  of  intention  to  di- 
vide interest  and  liabilities.  Even 
taking  rents  aild'pfpfTt$  in  defin- 
^  ed shares  in  the  facerof  a  distinct 
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Joint  Hindoo  Family — (Continued). 
declaration  that  c6mmunitj  of 
interest  remains  unbroken,  or 
false  statements  made  for  the 
common  benefit  of  the  parties, 
would  be  no  evidence  of  separa- 

(2)  Ever^'  member  of  a'  -^^—  is  not 
bound  by  an  agreement  madeby 
the  head 

(3)  Where  one  brother  of  a  

transferred  his  interest  in  the  wnt 
property  to  the  other  brotners 
after  A  decree  had  been  pasted 
against  him,  although  before  at- 
tachment, HELD  that,  when  a 
question  arose,  the  onus  was  on 
those  brothers  to  prove  the  hona 

fides  of  the  transaction 

(4)  A  member  of  a  — -.  purchasing 

for  its  benefit  an<!  i^n  its  fui^ds, 
is  entitled  to  at  shkre  of  the  pur« 
chased  property  equal  to  his  ori- 
ginal share,  the  mcrement  Mow- 
ing the  same  rule  as  the  corpus 
of  the  estate 

(5)  The  fact  of  one  bh>th6r  remitting 
money  to  another  wifhout  re- 
ceipts or  stateihent  of  a£c6unt- 
flfbillty  leads  to  the  conclusion  of 
the  brothers  being  joint  in  pro- 
perty and  mess 

Per  iiarJthy,  Jf.— S6  also  the  fAct  of 
their  being  sUed  jointly  on  a  bohd, 
and  of  one  discharging  the^ebt» 
raises  the  presumption  that  it 
was  discharged  out  of  the  joint 
funds 

See  Contribution  (iV 
See  Ramghur  Raj. 

Joint  Liability. 

S'ee  JoiM-dicrie: 

Joint  Tenure. 

(i)  The  rent  of  a  joint  undivided 
tenure,  c&nnot  be  enhanced  on 
the  strength  o£an  ekrar  execut- 
ed by  one  of  the  co»parceners... 

(2)  A  joint-teh^nt  i&  not  Entitled  to 
kkai  possession  of  any  portion  of 
a  joint  and  undivided  property 
without  a  butwarra 

Judgment  (according  to'  Award). 

See  Arbitration  (5) 

Judgment. 

A  — *-  is  not  impeachable  on  the 
ground  that,  though  written, by 
the  Judge  who  heard  the  case,  it 
was  pronounced  by  his  sOcces^or 
in  ofnce 

See  Letters  Pdtiiit. 
See  Will{\\ 
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Judgment-debtor. 

See  Sales  in  Execution  (3)   • 
Judgment  in  rem. 

Plaintiff  having  failed  in  a  former 
suit  to  recover  possession  of  a 
raj  with  property  from  his  elder 
brother,  on  the  ground  of  the 
tatter's  illegitimacy,  sued  again, 
not  only  on  that  ground,  but  also 
on  that  of  priority  of  right  by 
reason  of  the  superior  nature  of 
the  marriage  of  his  own  mother. 
As  to  whetner  the  judgment  in 
the  former  case  was  not  one  in 
rem,  the  Privy  Council  held  that 
it  could  not  be  treated  as  one  of 
that  nature  upon  any  principles 
whether  derived  from  English  law 
or  the  law  and  practice^f  India 
Quoere, — Exclusive  of  the  par- 
ticular jurisdictions  which  are 
exercised  by  the  High  Courts  in 
matters  of  probate  and  the  like, 
and  which  might  be  in  matters  of 
prize,  is  any  ordinary  Court  in 
India  capable  of  givmg  a  judg- 
ment in  rem  T 

JUMMAS. 

See  Rents  (i) 

JUMMA-BUNDY  PAPERS. 

See  Mesne  Profits  (11) 

JUMMA-WASII.*BAK£B  PAPERS. 

See  Evidence  (12) 
Jurisdiction. 

(1)  Neither  section  8,  Acl  XXV.  of 
1837,  nor  the  Code  of  Civil 
Procedure,  authorises  a  Dbtridt 
Judge  to  transfer  execution  cases 
from  his  own  Court  to  that  of  the 
Subordi  nate  J  udge 

(2)  The  decree  of  a  Small  Cause 
Court  was  annulled  as  made  with- 
out— in  a  suit  to  recover  money 
as  personal  property  in  respect 
of  a  share  under  an  intestacy ... 

(3)  A  Small  Cause  Court  has to 

entertain  a  suit  for  damages 
against  a  party  who  refused, 
after  notice*  either  to  quit  plaint- 
iff's land  or  to  pay  rent 

(4)  A  Small  Cause  Court  has  — — -  in 
questions  as  to  the  validity  under 
the  Hindoo  law  of  a  deed  of  gift 
or  of  sale 

(5)  In  a  suit  to  recover  an  elephant 
forcibly  carried  away  from  Ker- 
ampani,  where  a  Political  Agent 
has  political  power 

Vcrf,  XVII. 
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Jurisdiction — (Continued), 

(6)  Can  enhancement  of  rent  be  had 

under  Act  X.  of  1859  O"  ^^"d  i" 
the  middle  of  a  town  or  bazar 
used  entirely  for  building  pur- 
poses? 

(7)  Section  55,  Act  XX.  of  1866,  is  no 

bar  to  the of  the  Civil  Courts 

in  a  suit  for  the  enforcement  of  a 
lien  on  landed  property  mort- 
gaged under  a  bond  specially 
registered  under  that  Act 

(8)  In  a  suit  to  assess  increased  rent 
in  respect  of  land  in  a  town  upon 
which  either  a  house  or  a  snop 
stands 

(9)  In  a  suit  for  arrears  of  rent  on 
account  of  land  used  for  building 
purposes 

(10)  A  lower  Appellate  Court  has 
no  power  to  interfere  with  the 
discretion  of  a  first  Court  under 
section  97,  Act  VIII.  of  1859,  >" 
allowing  a  plaintiff,  at  any  time 
before  final  iiulgment,  to  with- 
draw from  the  suit,  with  liberty 
to  bring  a  fresh  suit 

(1 1)  A  having  been  declared  entitled 
by  the  High  Court  to  receive  back 
a  portion  of  the  wasilat  which 
R  bad  received  under  a  decree 
incorrectly  drawn  up,  held  that 
R  could  not  set  up  that  some 
other  person  was  entitled  to  it,and 
that  the  Judge  ought  not  to  take 
into  account  such  a  plea  and  say 
that  R  should  retain  the  wasilat 

See  Act  VIII.  of  iS^g  (i) 

See  Act  III.  (B.C.)  1864. 

See  Ameens  (i) 

See  Appellate  Court  (i) 

See  Arbitration  (3) 

See  Bond'debts.       * 

See  Executioft  (14)  (19) 

See  Manager  (i) 

See  Mesne  Profits  (10) 

See  Right  of  Suit  (\)  (2) 

See  Security  (i) 

See  Small  Cause  Court  (l)  (5) 

K. 


Kabinnamah. 

See  Small  Cause  Court  (3) 

Karindah. 

Held  to  be  merely  a  term  used  in 
the  pottah  to  set  forth  the  status 
of  the  lessee,  and  to  afford  no 
ground  for  the  presumption  of 
tenants  holding  previously 

Keeping  a  Decree  Alive. 

140  See  Limitation  (3) 
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Khas  Possession. 

• 

In  a  suit' to  recover—and  to  dis» 
possess,  plaintiff  must  prove  his 
cause  of  action 

See  yoint-tenure  (2) 

See  Right  of  Occupancy  (4) 

KUBOOLEUT. 

A  landlord  is  bound  to  prove  that 
the   rate  of  rent  at  which  he 

claims  a ^is  the  rate  that  he 

has  been  in  the  habit  of  receiv- 
ing from  the  tenant  ..« 
See  Right  0/ Suit  {3) 

Kyfeut  {Verified), 

See  Evidence  {15) 

L. 

Lakheraj  Lands. 

A  finding  of  1 2  years'  possession  as 
lakkerajdaris  sufficient  to  estab- 
lish a  primd'facie  title 

See  Partition  (5) 
Land  AcauisiTioN. 

See  Act  X,  of  i8yo. 
Land  for  Building. 

Sec  jurisdiction  (6) 
Land  {Change  of,  by  shifting  of  River), 

See  Decrees  (4) 
Landlord. 

See  Mesne  Profits  (9) 

Landlord  and  Tenant. 

No  tenant  \s  entitled,  without  spe- 
cific agreement,  to  change  the 
nature  of  the  land,  or  make  per- 
manent alteration  in  the  state  of 
the  landlord's  property.  The 
making  of  bricks  should  be  the 
subject  of  special  agreement 
between  lessee  and  lessor,  in  the 
same  way  as  when  land  is  taken 
for  buildmg  purposes 

Laxouagb. 

A  Judge  whose is  English  ought 

to  write  his  decision  in  that  lan- 


Leasb. 


guage 


See  Co'sharer  (3) 
See  Hereditary  Leases, 
See  Mortgage  (7)  (10) 
See  Principal  and  Agent, 


194 


388 


385 


.|i6 


352 


Legitimacy. 

(i)  J'he  legal  presumption  in  favour 
of  a  child,  born  in  his  father's 
house  of  a  mother  lodged  and 
apparently  treated  as  a  wife,  who 
was  treated  as  a  legitimate  child 
by  his  father,  and  whose  — 
was  disputed  after  his  father's 
death,  is  a  safe  and  proper  one 
to  be  made,  and  the  opposite 
case  ought  to  be  strictly  proved 

(2)  Quaere, — Whether  a  son  of  a 
Scotchman  retaining  his  domi- 
cile,though  resident  in  India,  can, 
if  born  out  of  wedlock,  become 
ItgiiimAte  per  subsequens  matri- 
monium  t 

Lessee. 

See  Abatement  of  Rent  (i) 
Se^Ijara  Lease  (i) 

Lessor.  • 

See  Jjara  Lease  (i) 

Letters  Patent. 

The  word    "  judgment"  in  section 

15 means  a  decision  which 

aflfects  the  merits  of  the  question 
between  the  parties  determining 
some  right  or  liability,  and  which 
may  either  be  final  or  prelimin- 
ary or  interlocutory 

Section  1 5 .    See  AH  VI I h  of  i8$9 

(I) 
See  Ma nda mus  {\) 

Limitation. 

(i)  Proceedings  which  prevent  a 
decree-holder  from  executing  his 
decree,  also  prevent  the  bar  of 
from  applying  to  the  ex- 
ecution of  that  decree 

(2)  In  the  case  of  a  promissory  note 

payable  on  demand,  the  parties 
to  which  are  Hindoos,— —begins 
lo  run  from  the  date  of  demand 

(3)  The  Full   Bench  decision   in   6 

W.  R.,  Misc.  Rul.,  p.  98,  cannot 
be  cited  in  support  of  proceed- 
ings taken  against  the  judg- 
ment-debtor, but  against  parties 
who  have  nothing  to  do  with  the 
decree,  and  such  proceedings 
cannot  be  considerea  as  bond  fide 
for  keeping  the  decree  in  force 

(4)  When  — —  begins  to  run  against 

a  claim  to  a  settlement 

(5)  In  order  to  bring  a  suit  within 

the  purview  of  the  decbion  in  10 
W.  K.  15,  it  is  not  enough  for  the 
plaintiffs  to  allege  fraud,  and  that 
defendants  are  still  in  posses- 
sion, but  it  is  necessary  for  them 
to  show  that  they  themselves 
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L.I  MiTATi  ON — (Coniinued). 

were  in  possession  when  they 
granted  the  putnee,  and  that  they 
then  made  over  possession  to  de- 
fendants ...       175 

(6)  How  reckoned  against  the  rever-  1 
sioners  or  next  heirs  of  a  de-  j 
ceased  person                          . . .      237  ; 

(7)  A  suit  against  defendant  for  en*  , 
tering  into  plaintiff's  land,  cut- 
ting his  crop,  and  carrying  it 
away,   though  the  plaint  may 

use  the  word  '*  damages/'  is  for 
the  value  of  the  crop,  and  is 
governed  by  the  ■  prescribed 
by  Clause  16  (and  not  Clause  2) 
of  section  1,  Act  XIV,  of  1859...       ^77 

(S)  In  a  suit  for  a  declaratory  de- 
cree as  to  a  Magistrate's  order 
under  section  321,  Code  of 
Criminal  Procedure  ...       281 

(9)  How  applied  in  execution  of 
decrees  of  the  High  Court  made 
on  appeal  from  District  Courts, 
and  from  what  date  to  be  calcu- 
lated ...      292 

(10)  Under  section  51,  Act  XX.  of 
1866,  the  time  for  bringing  a 
suit  for  money  lent  under  a  bond 
registered  under  Act  XVI.  of 

1 864  is  six  years  . . .       345 

(11)  After  adverse  possession  of  im- 
moveable property  for  more  than 

12  years,  a  new  period  of 

cannot  commence  to  run  by  the 
mere  transfer  of  rights  ...       377 

(12)  Consent  of  parties  cannot  ex- 
tend the  period  allowed  bv  law 
for  enforcing  a  decree  or  keep- 
ing it  in  force ;  nor  is  an  agree- 
ment to  suspend  execution  a 
'*proceeding"withinthe  meaning 

of  section  20,  Act  XIV.  of  1859       396 

(13)  A  suit  by  a  guardian  on  behalf 
of  a  minor  is  the  suit  of  the 
minor,  and  is  governed  by  the 
law  of  —  applicable  to  the 
minor  ...      419 

(14)  A  Court  is  not  justified  in  raising 

the  plea  of where  it  is  no 

part  of  defendant's  case,  and 
never  put  forward,  and  it  can 
only  properly  do  so  when  the  bar 
is  patent  on  the  face  of  the  plead- 
ings ...      429 

(15)  Since  Act  XX.  of  1863,  a  mnU 
'WtUlee or  manager  of  a  Mahome- 
dan  endowment  cannot  be  con- 
sidered to  be  an  oflicer  appointed 
by  Government  as  held  by  Privy 
Council  in  judgment  reported  in 
6  V^.  R.,  P.  C,  3,  and  therefore 

the  ordinary  rules  of  -- —  ^pply      43o 


Limitation — (Continued), 

(16)  Plaintiff  brought  a  suit  within 
the  very  verge  of  the  period  of 

,  butdid  not  obtain  a  decree, 

as  it  was  held  that  no  fresh  order 
was  required  in  that  suit,  and 
that  an  order  passed  in  a  former 
suit  was  sufficient  for  the  purpose 
of  that  case.  I  nstead  of  appeal- 
ing from  that  decision,  he 
brought  the  present  suit,  which 

was  neld   barred  by  ,  his 

cause  of  action  remaming  intact       450 

(17)  In  a  suit  to  enforce  the  right  to 
a  share  in  joint  family  property 

where  is  pleaded    in   bar 

with  reference  to  Clause  12,  sec- 
tion I,  Act  XIV.  of  1S59,  there 
must  be  a  distinct  finding  as  to 
what  payments  (if  any)  have 
been  made  to  plaintiff  within 
12  ye&rs  next  prior  to  the  insti- 
tution of  the  suit  by  the  person 
in  possession  or  management  of 
the  property  on  account  of  plaint- 
iff's alleged  share  ...      451 

(18)  How  reckoned  in  a  suit  to  es- 
tablish a  title  invaded  by  an 
award  under  section  15,  Act 
XIV.  of  1859  ...       468 

(19)  In  a  process  to  execute  a  sum- 
n}arY  decision  of  the  Revenue 
Authorities  under  Regulation  VI  I. 

of  1799  ...      471 

(20)  In  a  suit  for  possession  of  a 
share  of  a  mouiah  on  the  allega- 
tion that  plaintiff  had  been  ousted 
therefrom  12  years  before,  and 
that  her  late  husband  had  been 
joint  in  estate  with  his  brother, 
under  whom  defendants  claim- 
ed, it  appearing  that  plaintiff's 
husband  nad,  27  or  29 years  pre- 
vious to  the  sal6  to  the  defend- 
ants, made  admissions  of  having 

'  separated  from  his  brother      ...      505 

(21)  The  lime  for  which  suits  may 
have  been  pending  in  courts 
which  had  not  jurisdiction,  should 
be  deducted  in  computing  the 

period  of if  the  Judge  should 

lind  that  the  suits  were  prose- 
cuted bond  fide  and  with  due  dili- 
gence ...       518 

(22)  Proof  of  payment  is  not  neces- 
sary to  bring  a  case  within  Clause 
13,  section  i,  Act  XIV.  of  1859; 

but  the therein  prescribed 

will  apply  to  the  case  of  a  person 
entitled  to  a  share  in  property, 
and  simply  enjoying  the  property 
with  co-sharers,  there  being  no 
division  of  money  of  payment 
made  between  them  . . .      530 
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Limit  KTiov^Contin  ued), 

(23)  Any  special  law  of  —  laid 
down  to  protect  the  rights  of 
Government  cannot  have  any 
bearing  on  the  determination  of 
a  question  of  proprietary  right 
between  two  neighbouring  land- 
holders 

Se$  Aa  VIIL  of  i8s9  (2) 
See  Aa  XIV.  of  i8s9  (2)  (3) 
See  Cause  of  Action  (2) 
See  Dispossession  (2) 
See  Ejectment  (x) 
See  Execution  (16) 
See  Fishery. 
See  Mokurrttree  Pottah. 
See  Partition  I3)  (7) 
See  Possession  {2)  (3) 
See  Privy  Council  (3) 
See  Reversioners. 
See  Trustee  (2) 

LiauiDATBo  Damages. 

See  Breach  of  Contract  (2) 

Local  Invbstigation. 

(1)  Where  the  issue  Is  whether  two 
parties  are  man  and  wife,  a  Judge 
IS  not  justified  in  going  person- 
ally to  make  a ,  much  less 

on  a  Sunday  and  without  due 
notice 

(2)  A  Judge  has  no  power  to  order 
a  Sub- Judge,  whose  judgment  is 
before  nim  on  appeal,  to  go  and 
inspect  the  locality  and  make  a 
report,  and  such  report  cannot 
be  treated  as  evidence.  If  fur- 
ther evidence  is  necessary,  the 

f)roccdure  to  be  followed  is  that 
aid  down  in  sections  354  and 
35St  Act  VIIL  of  1859,  and  it  is 
competent  to  the  Judge  to  order 
an  Ameen  or  suitable  person  to 
make under  section  1 80    ... 


See  Ameens  (3)  (7) 


Lunatics. 


Where  a  petition  from  the  mother 
of  an  alleged  lunatic  was  for- 
warded by  the  Collector  to  the 
Judge  for  orders,  no  application 
was  held  to  be  before  the  Judge 
under  Act  XXXV.  of  1858 ;  for 
if  by  the  mother  it  wanted  veri- 
fication, and  if  by  the  Collector 
he  was  not  her  agent,  and  did 
not  move  the  Judge  under  sec- 
tion 3;. or  if  he  acted  under  sec- 
tion 19  or  27  of  Act  IV.  of  1870, 
he  needed  the  authority  of  the 
Court  of  Wards 
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Magistrate's  Order. 

See  Declaratory  Suit  {2) 
Mahomkdan  Endowment. 

See  Endovment. 
See  Limitation  {15) 

Mahomedan  Law. 

( 1 )  A  residuary  heir  according  U 
should  not  be  allowed  li^tty  to 
disturb  the  \ot\s  possession  by  a 
widow  of  her  husband's  estate, 
or  to  escape  from  those  legiti- 
mate inferences  and  presump- 
tions which  arise  from  his  own 
act  and  conduct  ...        i*^ 

(2)  According  to ^there  may  be  a 

renunciation  of  a  right  to  Inherit, 
implied  from  the  ceasing  or  de- 
sisting from  proseqiting  a  claim        i  oS 

(3)  As  a  general  rule  a  widow  takes 
no  share  "  in  the  return,"  1.  tf.,on 
failure  of  rcsiduaries ;  but  some 
authorities  seem  to  hold  that,  if 
there  are  no  heirs  by  blood  alive, 
the  widow  takes  the  whole  estate 
to  the  exclusion  of  the  ftsc       ...        loS 

(4)  The  hypothecation  of  an  estate 
for  dower  is  a  right  that  does  not 
arise  under  the  ■  as  the  conse- 
quence of  the  gift  of  dower      ...        113 

(5)  The  right  of  a  widow  in  posses- 
sion is  founded  on  her  power,  as 
creditor  for  her  dower,  to  hold 
the  property  of  her  husband,  un- 
til her  debt  is  satisfied,  with 
liability  to  account  for  profits 
received  ...        ><3 

(6)  Under  the a  sister  is  enti- 
tled to  obtain  a  share  of  the 
estate  left  by  her  deceased 
brother  ...        I4I 

(7)  The  question  of  le^jal  necessity 
does  not  necessarily  arise  in 
cases  of  sale  under  the— which 
permits  the  guardian  to  dis|K>se 
of  moveable  property  if  it  be  for 
the  benefit  of  the  minor,  e.  g.,  a 
bond-fide  sale  to  carry  on  im- 
portant litigation  ...       23S 

(8)  An  arrangement  between  a  Ma- 
homedan widow  Ca  claimant  for 
unpaid  dower)  and  son,  whereby 
the  latter  relinquished  his  share 
in  his  late  father's  property, 
having  been  construed  by  the 
Hi^h  Court  as  giving  the  motbcr 
only  a  Mfe-interest,  the  son  re- 
taining the  legal  reversion,  the 
ruling  was  reversed  by  the  Pri- 
vy Council,  who  were  of  opinion 
that  the  creation  of  such  a  life- 
estate  did  not  appear  consistent 
with  Mahomedan  usage         ...      525 
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Mahombdan  hkW'^C Continued}* 

(9)  Awidow'sclaim  for  unpaid  dower » 
when  it  does  not,  by  virtue  of  a 
bye-mokasa  executed  by  her 
husband,  become  a  preferential 
charge  on  the  estate,  constitutes 
a  debt  payable  fart  passu  with 
the  demands  ot  other  creditors 
See  Pre-emption  (i)  (3) 

M  AINTBVAKCB.     . 

In    a    suit    for  — from    an   elder 
brother,  plaintiff  has  a  right  to 
a  finding  as  to  what  amount  and 
kt  nd  of  —  he  is  entitled  to,  even 
though  it  be  less  than  his  claim 
See  Hindoo  Law  (2)  (3) 
See  Hindoo  Widow  (3)  (4) 
See  Sagaye  Marriage. 

Malicious  Prosecution.        , 

See  Defamation  of  Character, 

Malikana. 

Paynient  of is  not  the  only  me- 
thod in  which  a  proprietaryright 
can  be  recognised  ;  but  deposit- 
ing it  for  the  benefit  of  recorded 
proprietors  ^enerallv  is  a  suflfi- 
ctent  recognition  of  a  sharer's 
proprietary  right 

Mal  Lards. 


See  Right  of  Suit  (z) 


Manager. 


(1)  Property  cannot  be  put  under  a 

■  unless  it  is  attached)  and 
the  Court  has  no  right  to  assume 
that  its  assets  are  sufficient  to 
meet  the  claims  of  the  creditors 

(2)  A  Civil  Court  cannot  pass  a  sum- 
mary order  declaring  invalid  a 
sale  of  a  house  by  a  -— •  as  be- 
yond the  scope  of  section  18, 
Act  XL.  of  1858,  and  granting 
an  injunction  to  prevent  the  de- 
molition of  such  house 

(3)  One under  Act  XL.  of  1858 

cannot  shift  the  responsibility 
from'  himself  and  resign  the  ap- 
pointment and  another  take  it 
up  without  the  provisions  of  sec- 
tion 6  being  duly  carried  out  ... 

See  Act  XL.  of  1858  (2) 
See  Contribution  (i) 


Mandamus. 


(1)  The  order  for  the  issuing  of  a 

'  ■  is  not  a  "judgment"  within 
the  meaning  of  Clause  15  of  the 
Letters  Patent  of  1865,  and  is 
not  therefore  open  to  appeal  ... 

(2)  The  High  Court  has  still  thp 
power,     which     the    Supreme 

Court  had,  to  issue  a  writ  of 

in  certain  cases 
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Marriage.  ^ 

Where  a  man  and  woman,  after 
cohabiting  for  some  time,  be- 
came Mahomedans  and  con- 
tracted a  Mahomedan ,  the 

man  being  alreadjr  the  husband 
in  Christian  marriage  of  a  living 
52  Christian  wife,  the  Privy  Council, 
agreeing  with  the  High  Court, 
N.-W.  P.,  doubted  the  validity 
I  of  the  Mahomecian 

I  See  Legitimacy, 

Measurement  {by  Government), 

See  Evidence  (8) 
Measurkmext. 

See  Shipping  Order. 
Merger. 

See  Right  of  Occupancy  (3) 

Mesne  Profits. 

(i)  A  successful  claimant  in  eject- 
ment is  entitled  to  —  not  only 
against  the  judgment-debtor, 
but  also  against  an  ijaradar  who 
has  taken  an  ijara  of  the  pro- 
perty pending  litigation ,  the  posi- 
tion of  such  ijaradar  as  to  title 
being  wholly  different  from  that 
of  a  ryot 

(2)  Rule  for  general  measurement 
of  the  loss  of  the  party  wrong- 
fully kept  out  of  possession     ... 

(3)  As  regards  the  produce  and 
value  of  lands  in  Such  cases,  the 
judgment-debtor  should  produce 
his  accounts  and  prove  the  real 

assets 

(4)  In  calculating  six  years due 

to  a  decree-holder,  the  cause  of 

action  was  held  to  have  arisen 
at  the  end  of  the  year  in  which 
the  ouster  took  plac^ 

(5)  In  the  case  of  endowed  lands, 
the  judement-debtor  is  entitled 
to  a  deduction  from  the  amount 

of ascertained  to  be  due  of 

the  expenses  incurred  by  him  in 
carrying  on  the  worship  of  idols 

(6)  Where  neither  period  nor  amount 
of  -^—  is  specified  in  the  decree 

j                 they  are  left  to  be  ascertained  in 
I                 execution,  and  where  the  suit  was 
I                 instituted  after  Act  XI V.  of  1859 
came  into  operation,  the  decree- 
holder  is  not  entitled  to for 

more  than  six  years  prior  to  date 

i  of  suit 

364  i  (7)  Though  the  practice  is  to  make 

I  interest  payable  from  the  date  on 

which  —  are  assessed,  a  party 

is  not  debarred  from  suing  for 

36^  >vith  interest 
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Mksnb  Profits — (Continued), 

(8)  The  mode    o!   estimating 

in  respect  of  a  ialook  is  to  ascer- 
tain the  amount  which  could 
have  been  realized  if  claimant 
had  not  been  dispossessed  by  the 
wrongful  act  of  defendant :  the 
revenuepaid  by  the  latter  cannot 
be  treated  as  an  element  in  the 
calculation,  but  the  rent  payable 
to  him  ought  to  be  deducted 
from  the  gross  assets 
The  same  rule  applies  where  the 
wrongdoer  is  the  landlord 
In  the  execution  of  a  decree 
for  possession  with  mesne  proBts 
of  certain  estates,  where,  owing 
to  the  mode  in  which  the  Govern- 
ment revenue  has  been  assessed 
upon  the  estates  in  question  and 
estates  in  another  distiict,  the 
revenue  cannot  be  respectively 
apportioned,  the  Court  has  no 
jurisdiction  to  determine  the— 
tor  the  latter  estates 
(ii)  A  Court  ought  not  to  assess 
— by  relying  upony«»i»fa-^M /I - 
dy  papers  made  by  revenue  offi- 
cers many  years  ago  without 
looking  into  the  actual  proceeds 
during  the  period  of  dispossession 
(12)  An  ordinary  cultivating  ryot, 
recovering  possession  after  eject- 
ment, is  entitled  to  get  as  — — 
the  net  amount  that  he  himself 
would  have  got  from  the  land 
had  it  remained  in  his  own  culti- 
vation 

See  Ekrarnamah, 
See  Fishery, 
See  yurisdiciion  ( 1 1 ) 
See  Res  Adjudicata  (2) 

Minor. 

(1)  The  Privy  Council  affirmed  an 

order  of  the  High  Court,  confirm- 
ing the  order  of  a  Zillah  Judge 
removingan  infant  ward,  the  issue 
of  a  Christian  marriage,  from  the 
custody  and  guardianship  of  her 
mothei'  and  the  mother's  second 
husband,  who  had  both  become 
Mahomedans  and  contracted  a 
Mahomedan  marriage,  the  se- 
cond husband  being  already  the 
husband  in  Christian  marriage 
of  a  living  Christian  wife 

(2)  The  Privy  Council  suggested,  in 

the  selection  of  a  school  in  such 
cases,  the  desirableness  of  having 
some   independent   trustworthy 
*'  person  as   guardian   to  whom 

the  ward  could  apply,  and 
whose  duty  would  be  to  com- 
municate to  the  Court  any 
matter  which  might  arise 
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M I N  OR — (Continued). 

(3)  Held  by  Privy  Council    that, 

from  the  necessity  of  the  case, 
a  child  in  India,  under  ordinary 
circumstances,  must  be  presum- 
ed to  have  his  father's  religion 
and  his  corresponding  civil  and 
social  status ;  and  that  therefore 
it  was  ordinarily,  and  in  the  ab- 
sence of  controlling  circum- 
stances, the  duty  of  a  guardian 
to  train  his  infant  ward  in  such 
religion 

(4)  In  a  suit  against  a  minor's  father 
as  his  guardian  during  his  min- 
ority, where  the  good  faith  of 
the  party  is  not  impugned*  the 
minor  is  liable 

is  competent  under 
Act  Xf-.  of  1858.  to 
permit  any  relativ^of  a  — — —  to 
institute  or  defend  a  suit  on  his 
behalf  without  a  certificate 
under  that  Act 

(6)  In  not  removing  a  — —  5J  years 
old  from  the  custody  of  his  na- 
tural mother,  a  Judge  was  held 
to  have  not  improperly  exercised 
the  discretion  vested  in  him  by 
section  3,  Act  IX.  of  1861 

See  Act  XL.  of  i8s8  (3)  (4) 

See  Certificate  (i) 

See  Court  of  Wards, 

See  Guardian, 

See  Manager  (1) 

See  Partition  {%) 

See  Sale  Certificate, 


(S) 


A    Court 
section  3, 


Misconduct. 

See  Purchaser  (5) 
Misdescription. 

See  Suit  for  Rent  (2) 
Mistranslation. 

See  Privy  Council  Rulings  (5) 

MiTAKSHARA. 

See  Hindoo  Law  (1)  (5) 

Moi'USSIL. 

See  Bailment, 

MOKURRURRE. 

A  mokurrureedar  who,  according 
to  his  pottah,  is  entitled  to  pos- 
session at  once,  and  never  gets 
possession,  may  be  bound  by 
limitation,  and  statements  made 
by  the  zemindar  in  petitions  filed 
in  Court  are  not  admissions 
under  Act  XIV.  of  iSSQtotake 
a  case  out  of  the  ordinary  rule 
of  limitation 

See  Possession  (1) 
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ixDltx  (civil  rOlings). 


MOKEY-DEBT. 

A  right  of  lien  and  power  of  sale, 
by  virtue  of  a  power-of*attorney 
over  certain  snares  pledged  as 
security  for  the  repayment  of  a 
loan  originally  secured  by  a  first 
promissory  note,  is  not  lost  by 
the  lender  taking  subsequently  a 
second  promissory  note  in  lieu 
of  the  first  which  is  receipted 
and  returned,  the  second  promis- 
sory note  being  given  in  secu- 
i-ity  for  the  same  loan  and  no 
new  debt  being  created.  Held, 
also,  that  the  borrower  is  not 
justified  in  trying  to  prevent  the 
lender  selling  by  revoking  the 
power-of-attorney 

MOKBY-DBCRBE. 

See  Purchase^'  (2)       * 

MOOICHTARS. 

A  mere  mockhiar  is  not  the  recog- 
nized agent  of  the  judgment- 
debtor  on  whom  notice  can  be 
rightly  served  within  the  mean- 
ing of  the  Criminal  Procedure 
Code 

\  MoOSTAGiRI  RiOHTS. 

See  Possession  (4) 

Mortgage. 

(i)  When  appellants  (plaintiffs) 
claimed  to  be  entitled  to  redeem 
property  alleged  to  be  held  by 
respondents  as  mortgagees,  and 
the  latter  claimed  to  hold  it  as 
an  enatn  free  from  the  payment 
of  Government  revenue,  and  were 
found  to  have  held  it  under  this 
title  since  1824,  the  Priv}*  Coun- 
cil refused  to  disturb  their  title 
thus  fortified  by  long  enjoyment 
without  clear  and  unmistakable 
proof  of  the  alleged  — 

(2)  In  a  suit  by  a  mortgagee  after 
foreclosure  to  recover  possession, 
where  one  of  the  defendants  (who 
was  in  possession  of  a  part  of 
the  property  after  purchase  at  a 
sale  in  execution)  pleaded  collu- 
sion between  mortgagors  and 
mortgagees  in  fraud  of  creditors, 
the  Privy  (Council  justified  a  find- 
ing of    the    Principal    Sudder 

Ameen  that  the was  not  a 

bond'fide  transaction,  because  it 
was  not  only  necessary  for,  but 
in  the  power  of,  the  mortgagee 
to  produce  better  evidence  than 
he  had  given  to  estaUish  the 
reality  and  bona  fides  of  the 
transaction 


201 


389 
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Mortgage — (Continued), 

.• 

(3)  Where  defendant,  in  consideration 

o(  money  advanced  by  S,  entered 
into  a  mortgage  with  plaintiff 
who  sues  for  possession  after 
foreclosure,  it  does  not  lie  in 
defendant's  mouth  to  object  to 
the  suit  brought  by  S  in  plaint- 
iff's name 

(4)  After  a  mortgagee  had  foreclosed, 

obtained  a  decree,  and  been  put 
into  symbolical  possession,  the 
zemindar  brought  a  summary  suit 
for  rent  against  the  heirs  of  the 
mortgagor,  obtained  an  ex-par te 
decree,  and  in  execution  sold  the 
talooks  at  a  grossly  inadequate 
price  to  his  mookhtar,  who,  as 
well  as  zemindar,  had  full  notice 
of  mortgagee's  title  before  the 
decree  for  sale.  Held  (by  P.C.) 
that,  under  the  regulations  in 
force  at  the  time,  such  a  sale 
against  the  real  owner  was  invalid, 
and  zemindars  had  no  power  to 
sell  tenures  of  this  kind  for  ar- 
rears of  rent  as  a  right  inherent 
in  or  incident  to  the  tenure,  and 
no  such  power  rightfully  exists, 
unless  by  special  stipulation, 
independently  of  the  regulations 

(5)  If  a  notice  of  foreclosure  ad- 
dressed to  a  deceased  mortgagor 
reaches  his  representatives,  they 
are  bound  to  pay  the  amount  of 
the 

(6)  According  to  the  Privy  Council's 

construction  of  a  mortgage- 
agreement,  it  was  contended  that 
the  interest  accruing  upon  the 
debt  might  be  set  off  against  the 
rents  and  profits,  the  mortgagee 
accounting  for  any  such,  and  in- 
terest thereon,  over  apd  above 
the  interest  due  upon  the  debt. 
Held  that  section  7,  Regulation 
XV.  of  1793,  did  not  apply     ... 

(7)  Under  an  assignment  executed  by 

the  mortgagor,  it  was  arranged 
that  the  mortgagee  should  pay 
himself  from  the  rents  of  a  ticca 
lease  at  a  certain  rate  annually 
until  the  realization  of  the  mort- 
gage-debt with  interest.  Held 
that,  until  something  happened 
to  disturb  the  arrangement,  the 
mortgagee  could  not  call  for 
payment  of  the  balance,  or 
realize  it  from  the  sale  of  the 
mortgaged  property 

(8)  A  mortgagor  cannot  ask  for  a 
decree  for  possession    without 

tendering  the  whole  of  the 

debt 
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M  o  RTG  AG  B — (Con  tin  ued)  • 

1 


(9)  In  a  suit  bv  mortgagor  for 
possession  of  mortgaged  land, 
where  the  sum  tendered  is  in- 
sufficient to  liquidate  the  mort- 
gage*debt|  the  plaintiff  has  no 
right  to  a  decree  contingent 
upon  his  paying  such  sum  as 
shall  be  found  due  . . .       408 

(10)  A  bond  which  covenanted 

that,  until  the  debt  was  paid 
oiT,  the  mortgagor  should  not 
create  any  new  incumbrance 
upon  the  property  mortgaged, 
was  held  to  prevail  over  a  sub* 
seauent  lease  assigning  the  rents 
in  liquidation  of  a  debt  ...       560 

See  Redemption. 
See  Share  (of  Decree) » 

Mortgaged  Property. 

See  Execution  (4) 
See  Purchaser  (4) 

Municipalities. 

See  Act  III.  of  (B.C.)  of  1S64, 

M  UTATi o N  (of  Names). 

See  Registration  (3) 

MUTWULLEE. 

See  Limitation  (15) 

N. 

Necessity. 

See  Mahomedan  Law  (7) 

New  Evidence. 

See  Review  (4)  (6) 

New  Plaint.  * 

See  Decrees  (3) 

New  Trial. 

A  Subordinate  Judge  may,  on  the 
ground  of  frau<r and  false  per- 
sonation, granta— where  judg- 
ment has  been  passed  on  confes- 
sion ...        48 

NlJJOTE. 

This  term  as  used  in  a  pottah  was 
held  to  mean,  not  lands  cultivat- 
ed by  the  cultivator  himself,  but 
lands  held  by  the  zemindars  in 
^  their  own   possession    or  their 

own  private  lands  ,..      404 

P%}N-ATTENDAVCE   OF  PLAINTIFF. 

See  Dismissal  of  Suit. 


NOM-TRAVERSE. 

See  Admission  (1) 

Notice  {Service  of). 

See  Putneedar  {I) 

Notice. 

(1)  Informahty  in  a of  enhance- 

ment of  rent  was  not  allowed  to 
prevail  where  the  defect  was 
made  good  by  the  evidence,  and 
the  tenant  knew  exactly  the  na- 
ture of  the  demand  he  had  to 
meet 

(2)  A  clerical  omission  which  in  no 

way  prejudices  defendant  cannot 

invalidate  a of  enhancement 

under  section  17,  Act  X.  of  1859, 
where  he  knows  the  grounds  on 
which  the  demand  is  made 


(3)  A 


of  enhancement  based  on 


the  first  of  the  grounds  specified 
in  section  1 7,  Act  X.  of  1859,  and 
.  specifying  '*  that  the  rates  paid 
are  below  those  paid  for  similar 
lands  in  adjacent  places,"  was 
held  to  be  bad 

(4)  Where   a  ryot  well  knew  and 

pleaded  to  the  grounds  of  en- 
nancement,  the  omission  of  the 
words  "  same  class  of  ryots"  in 

the was  held  not  fatal  to 

the  plaintiff's  suit 

(5)  Nor  was    the    omission  of  the 

words  "otherwise  than  by  the 
agency  and  at  the  expense  of  the 
ryot"  considered  material  where 
trie  plaintiff  distinctly  stated  in 
his  plaint  that  the  productive 
powers  of  the  soil  had  increased 
owing  to  the  land  having  been 
irrigated  from  his  khas  tank   ... 

See  Act  X.  of  iSsg  (3)  (4} 

See  Insolvency  (3) 

See  Local  Investigation  (i) 

See  Mookhtars. 

See  Mortgage  (5) 

Nugdeb  Lands. 

See  Settlement  Papers, 


O. 


Objections 

By  an  Appellate  Court  to  a  document 
after  witnesses  to  it  have  been 
examined  and  dismissed  without 
being  questioned  as  to  its  genu- 
ineness are  unfair  and  unsafe  . . . 
See  Evidence  (19} 
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Occupancy. 

The  permissive  —  of  land  does 
not  give  a  right  to  possession  or 
compensation  when  landlord  de- 
sires to  determine  the  tenancy, 
even  if  occupant's  huts  have  been 
standing  there  many  years  and 
he  has  surrounded  it  with  a 
kutcha^pucka  wall.  Section  6, 
Act  X.  of  1852,  has  no  bearing 
on  such  a  case  . . .      383 

Official  Assignbb. 

See  Attachment  (5) 
See  Insolvency  (i) 
See  Insolvency  Act. 

Old  Documents. 

See  Evidence  (9)  (10) 

Owvs  Proband  I.  ^ 

(1)  Where  a  defendant  pleaded  that 

the  ousut  talook  in  dispute,  which 
the^  had  hitherto  claimed  as 
their  purchase  for  valuable  con- 
sideration, was  a  mere  fiction, 
the was  held  to  lie  on  them        15 

(2)  In  a  suit  for  a  malicious  prosecu- 

tion without  probable  cause    ...       101! 

{3)  Where  defendant  has  an  award 
under  section  15,  Act  XIV.  of 
1859,  he  cannot  be  called  upon  I 

to  prove  his  case  until  plaintiff  i 

specifically  proves  his  allegation 
of  possession  and  dispossession       161 

(4)  In  a  suit  between  zemindars  as 
to  salt  lands  relinquished  by 
Government  where  one  is  in 
possession  under  a  possessory 
award  of  the  Criminal  Authorities     181 

(5;   In  a  case  where  an  easement  is 

claimed  over  plaintiff's  water  ...      i8i 

(6)  In  a  suit  for  a  declaration  of 
right  to  a  certain  j'ulkur  or  fish- 
ery ...      400 

(7)  In  a  suit  for  confirmation  of  pos- 

session and  for  declaration  of 
plaintiff's  lakheraj  and  mokuv' 
ruree  title  . . .       449 

(8)  Where  a  defendant  admits  the 
cause  of  action  and  pleads  pay- 
ment . . .      509 

(9)  Where  a  deed  of  compromise 
clearly  showed  that  the  lands 
granted  to  plaintiff  were  in  ex- 
change for  the  alleged  khood- 
kast  and  khamut  lands  of  her 
father,  held  that  the  —  was 
not  on  the  defendants  as  to  the 
fact  of  the  exchange  but  on  the 

Vol.  XVII. 


Onus  Pko^k^umi-— (Continued). 

plaintiff  to  start  her  case  t»y  some 
primd'facie  evidence 

See  Compromise  (i) 

See  Defamation  of  Character, 

See  Execution  (20) 

See  yoint  Hindoo  Family  (3) 

See  Khas  Possession, 

See  Kubooletit, 

See  Partition  (6) 

See  Proprietary  Right  (2; 

Ouster. 

See  Limitation  (20) 

Ousut  Talook. 

See  Onus  Probandi  (I) 
See  Purchaser  (i) 


P. 


Parties. 


See  Code  of  Civil  Procedure  (4) 
See  Evidence  (10) 
See  Special  Appeal  (4) 
See  Suit  for  Rent  (3) 

Partition. 

(i)  A  sale-notification  having  been 
issued  under  sections  5  and  6, 
\€i  XI.  of  1859,  with  a  view  to 
realize  a  6ne  which  had  been 
imposed  for  non-attendance 
after  due  notice  under  Regula- 
tion XIX.  of  1814,  the  proprie- 
tors,before  the  day  fixed  for  sale, 
tendered  the  fine  ;  but  the  ten- 
der was  refused,  and  the  estate 
sold :  HELD  that  the  sale  was 
illegal,  irrespective  of  the  ques- 
tion of  substantial  injury 

(2)  Where  plaintiff  and  defendant 
were  in  one  sense  purchasers 
from  the  same  vendor,  Although 
acquiring  their  titles  from  sales 
by  the  Collector,  and  defendant 
was  in  possession  of  the  original 
talook,  together  with  the  halaba- 
dee  mtf/tn/belonging  to  the  plaint- 
iff, the  latter  was  neld  entitled 
to  demand  as  against  the  defend- 
ant an  adjudication  of  a  line  of 
boundary  ... 

In  a  suit  for  it  was   held 


(3) 


that  the  right  of  the  plaintiff  as 
a  joint  owner  could  not  be  ques- 
tioned, unless  barred  by  limita- 
tion or  by  any  right  of  easement 
which  the  defendants  enjoyed; 
and  that  the  defendants  as  joint 
proprietors  with  plaintiff  could 
not,  by  the  use  of  the  land,  with 
the  tacit  assent  of  the  plaintiff, 
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PAKTirioV'^ContinuedJ, 

create  a  right  contrary  to  his 
interest,  nor  would  their  use  of 
it  before  they  became  proprie- 
tors create  such  right 

(4)  In  giving  a  decree  for ,  the 

Court  refused  to  make  any  decree 
permitting  plaintiff  to  build  a 
nouse,  but  left  him  to  do  what  he 
pleased  with  his  own  land  con- 
sistently with  ihfe  legal  rights  of 
others 

(5)  In  effecting  a of  a  lakhiraj 

tenure,  a  Civil  Court  niay  well 
be  guided  by  the  rules  of  Regu- 
lation XIX.  of  1814  so  far  as 
applicable 

(6)  A  suit  for  rent  of  a  share  conse- 

(juent  on  a under  Regula- 
tion XIX.  of  1814  having  Deen 
dismissed  because  plaintiu  could 
not  file  either  jumma^wassil^ 
bakee  or  kubooleut^  held  that 
before  dismissing  the  suit,  the 
lower  Appellate  Court  was  bound 
to  put  the  intervenor  to  the  proof 
that  the  land  appertained  to  the 
share  which  he  got  from  his 
vendor,  who  obtained  it  by  inher- 
itai^e  from  one  of  the  share- 
holders and  to  notice  plaintiff's 
evidence,  it  beine  no  defence  to 
the  intervenor  that  he  was  not 
invited  to  attend  the  butwarra 

(7)  The  acts  of  different  members 
of  a  faniily  in  allowing  separate 

CoHions  of  the  banks  of  a  tank  to 
e  hfeld  severally  from  time  im- 
memorial constitute  a  separation 
Which  cannot  be  disturbed  at  the 
instance  of  one  member  without 
proof  that  he  has  jointly  or  other- 
wise hefd  possession  within  12 
years 

(8)  Bttiwarra  proceedings  conducted 
.  with  the  assent  of  guardians  do 

not  biiid  a  minor,  unless  it  is 
found  that  the  guardians  acted 
bofidjide  and  with  a  due  regard 
to  ttte  ihterests  6f  the  minor  . . . 
See  Afneens  (2) 

Part  Pbrformance. 

See  Contract  (2) 

Passing  of  Money. 

See  Bona  fides  (2) 

PAYMtekTS. 

See  Act  VIIL  (B,  C\J,  i86y  (2) 
^  See  Insolvency  (2)  (3) 

PENALty. 

^  See  Breach  0/ Contract  (2) 

See  Contract  (3) 


Permissive  Enjoyment. 


See  Partition  (3) 


74 


Petition. 

(I)  A. 


74 


—  transferring  rights  can- 
not be  regarded  as  collusive  where 
no  attempt  at  fraud  is  proved... 
(2)  An  unregistered cannot  oper- 
ate as  a  transfer  of  rights  or  be 
used  in  evidence  before  a  Court 

Plaint  in  former  Suit. 

See  Evidence  (3) 

Plaintiff. 


'37  '  Pleaders. 


See  Act  VIII.  of  18^9  (12) 
See  Remand  (2) 


143 


i  ( I)  A  pleader  is  not  guilty  of  grossly 

improper  conduct,  but  complies 
sufficiently  with  the  2nd  ot  the 
rules  of  23rd  Ma}%i876  if  he  ex- 
amines only  copies  of  the  record 
before  he  draws  and  certifies  the 
grounds  of  appeal 

(2)  In  a  case  of  an  application  to.stay 
execution  on  the  ground  of  com- 
promise, a  pleader's  omission  to 
examine  the  record,  or  to  verify 
the  statements  made  to  him  by 
the  parties,  or  to  obtain  the  con- 
currence or  authority  of  hissetiior, 
was  held  not  to  amount  to  grossly 
{  improper    conduct    within   the 

I  meaning  of  Act  XX.  of  1865  ... 

Pleadings. 

See  Limitation  (14) 

i  Position  {Plaintiff* s). 

I  See  Damages  (i) 

•  Possession. 


210 


217 


(1)  In  a  suit  for of  a  tenure  on 

the  allegation  that  plaintiff's 
father  had  held  it  on  a  mokurruree 
pottah  till  his  death,  though  the 
pottah  was  found  invalid,   the 

plaintiff  was  held  entitled  to 

of  the  tenure  which  admittedly 
was  his  father's  and  which  it  had 
not  been  proved  that  he  ever 
abandoned 

(2)  Where  a  party  remains  in  undis- 

turbed   for  12  years,  not- 
withstanding a  decree  for 

obtained  by  another,  the  former 
acquires  a  good  title,  the  decree 
obtained  intermediately  becoming 
null  under  section  20,  Act  XIV. 
of  1859 

(3)  In  this  country  the  period  of 

sufficient  to  bar  tne  remedy  is 
also  sufficient  to  iranbfer  the 
right  ... 
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(4)  A-- — which  amounts  simply  to 
a  right  to  collect  rent  from  ryots 

is  not  such  a as  confers  a 

right  of  occupancy 

(5)  1**nc  legal  principle  that  no  suit 

for  oonfirmation  of will  lie 

if at  the  time  is  not  shown, 

refers  to  cases  where  no of 

any  kind  is  shown  within  a  rea- 
sonable time    before  suit,   not 

where  legal under  a  decree 

has  been  found 

(6)  Possession   for   (say)   30  years 

gives  a  title  by  prescription,  not- 
withstanding any  title  to  the 
contrary  however  good 

(7)  In  a  suit  to  recover of  a  jote 

from  which  plaintiff  had  been 
ousted  by  defendant,  it  was 
HELD  that  the  fact  of  oifst^r  on 
a  particul^  date  was  not  mate- 
rial, the  real  issue  being  whe- 
ther plainti£E  was  entitled  to  the 
jotey  and  was  kept  out  of  it  by 
defendant  or  not 

(8)  Of  a  Collectorate  challan  by  a 

mookhtear  is  frimd-facie  proof  of 

payment  by  him 
See  Ameens  (Civil  Court  J  (4) 
See  Ejectment  (2) 
See  Evidence  (2)  (7)  (17) 
See  Fresh  Suit, 
See  Lakheraj  Lands, 
See  Limitation  (20) 
See  Mahomedan  Law  (1) 
See  Mortgage  (8) 
See  Onus  Probandi  (7) 
See  Putnee  (3)  Semble, 
See  Reversioners, 
See  Right  of  Occupancy  (2) 


Po.ssBSSORY  Award. 


See  Limitation  (iS) 
See  Onus  Probandi  (4) 


Postponement. 


See  Code  of  Civil  Procedure  (4) 
See  Sales  in  Execution  (2) 


POTTAH. 


Where   a after    providing    for 

'  payment  "  year  by  year,  month 
by  month,  and  kist  by  kist,**  con- 
'  tained  a  distinct  declaration  that, 
if  the  dur^putneedar  did  not,  at 
the  end  of  each  month,  pay  up  the 
Amount  dufe  for  that  month,  he 
should  pay  interest  from  the  ist 
of  the  succeeding  montli,  it  was 
held  that  the  dur^putneedar  was 
bound  to  pay  rent  in  monthly 
kists^  and  was  liable  to  interest 
on  failure 


242 


421 


490 


Power-of-Attornby. 

See  Money^debt, 
Practice. 

See  Stamps  (2) 

Pre-emption. 

(I)  A  claimant  of  the  right  of- 


501 


502 


(2) 

(3) 


who  made  a  demand  three  times, 
offering  the  money  and  demand- 
ing back  the  kobala,  and  Who 
upon  refusal  of  vendor  and 
vendee  constituted  the  parties 
present  his  witnesses,  was  held 
to  have  sufficiently  complied  with 
the  requirements  of  Manoniedan 
law,  the  use  of  the  precise  words 
^ven  there  not  being  imperative 

The  right  of exists  among 

Hindoos  in  Behar 

A  sharer  in  the  appenda^s  has 

not  an  equal  right  to ^with  a 

sharer  in  the  body  of  the  estate 


Prescription. 

See  Possession  (6) 
Presumption. 

(1)  The  ordinary  legal  and  reason- 
able presumptions  of  fact  must 
not  be  lost  sight  of  in  the  trial  of 
Indian  cases,  nor  an  ^ntife  his- 
tory thrown  aside  because  the 
evidence,  or  some  of  the  evid- 
ence, ot  some  of  the  witnesses 
was  incredible  or  untrustworthy 

(2)  In  a  suitfor  enhancement  of  rent, 
where  a  Subordinate  judge  de- 
cided that  the  tenure  on^nated 
at  the  time  a  kubooleut  (of  the 
year  ^200)  had  been  giveti,  and 

,  that  there  was  no under  sec- 

tion 4,  Act  VIII.  (B.  a)  of  1869 
from  rent,  there  was  held  t6  be 
no  error  of  law 

See  Aa  X.  of  i8s9  (6) 

See  Joint  Hindoo  Family  tS) 

See  Karindah. 

See  Legitimacy  (i) 

See  Mahomedan  Law  (i) 

See  Principal  and  Agent, 


Price. 


See  Contract  (2) 


Principal. 


173 


The  acquittal  of  the in  a  Criminal 

Court,  on  ^  charge  of  misappro- 
priation of  funds,  is  no  bar  to  a 
civil  ^ction  against  the  <iureties 
See  Issues  {2) 
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INDEX  (civil  rulings). 


Principal  and  Agent. 

In  a  suit  to  set  aside  a  lease  as 
granted  without  authority  by  an 
agent  to  the  defendant,  who  was 
the  naib  of  the  estate,  held 
that  the  owner  must  be  presumed 
to  know  what  was  being  done  on 
her  behalf  by  the  agent,  and 
that  the  mere  circumstance  of 
the  rents  being  low  did  not  give 
rise  to  the  presumption  of  frau- 
dulent conduct  or  concealment 
on  the  part  of  the  naib»  Even 
if  the  original  transaction  were 
liable  to  be  set  aside,  the  ratifi- 
cation by  a  person  having  autho- 
rity from  the  owner  to  make  en- 
quiries and  satisfy  what  had  been 
done  would  render  it  valid 

Priority. 

See  Attachment  (2)  (4)  (9) 

See  Benamee. 

See  Mahomedan  Law  (9) 

Privy  Council  Rulings. 

(j)  Superfluous  documents  in  record 
of  appeal  to 

(2)  Will  not  interfere  with  the  find- 
ing of  an  Indian  Court  upon  a 
question  of  boundary,  except 
there  has  been  a  plain  miscar- 
riage in  the  conduct  or  decision 
of  the  case,  constituting  a  tan- 
gible ground  for  interference  ... 

(3)  Qtteere, — Whether  the  so-called 
decrees  of  the  Privy  Council  are 
not  subject  to  any  law  of  limita- 
tion ;  or  whether  they  are  not 
merely  orders  of  Her  Majesty  in 
Council, prescribingwhat  shall  be 
the  final  decree  to  be  executed 
by  th*e  ordinary  process  of  the 
Courts  of  India 

(4)  The  presentation  of  an  appeal  to 
England  to  destroy  a  decree 
cannot  be  taken  as  a  proceeding 
to  keep  it  in  force,  though,  if  it  is 
allowed,  the  respondent  is  en- 
titled to  sue  out  execution  at 
any  time  within  three  years  after 
final  dismissal  of  the  appeal  ... 

(5)  In  confirming  a  decree  of  the 

High  Court,  the left  it  to 

be  determined  by  that  Court  in 
execution  whether  respondents 
were  entitled  to  the  full  amount 
claimed.  As  the  doubt  was  found 
to  be  owing  to  a  mistranslation 
of  the  word  shohodur  (uterine 
brothers),  the  Court  allowed  exe- 
cution for  the  whole  amount  ... 


301 


106 


285 


292 


292 


340 


Privy  Council  Rulings — (Continued)^ 
(6)  With  reference  to  the  laxity  oC 
Indian  Courts  in  admitting  docu- 
ments, the  Privy  Council  re- 
marked that,  while  it  might  not 
be  desirable  in  all  cases  to  ap- 
ply strict  and  technical  rules  to 
the  admissibility  of  evidence  in 
Courts  in  India,  the  substantial 
principles  on  which  the  authen- 
ticity and  value  of  all  evidence 
rests  should  be  observed  ...       551 

See  Acquiescence  (I) 

See  Act  XIV,  of  1S59  t3) 

See  Ancestral  Proper^. 

See  Attachment  (8) 

See  Barrister  (Suspension  of  J, 

See  Boundary  Questions  ( i) 

See  Code  of  Civil  Procedure 

(I)  (2)  (3) 

Sd^  Compromise  (i) 

See  Copies.        ^ 

See  Decrees  (7) 

See  Defamation  of  Character. 

See  Domicile. 

See  Dower, 

See  Evidence  ( 1 ) 

See  Execution  (13) 

See  Guardian, 

See  Hindoo  Law  (7)  (8) 

See  judgment  in  rem. 

See  Legitimacy  (\)  {2) 

See  Limitation  (9) 

See  Mahomedan  Law  (1)  (2) 

(3)  (4)  (5)  (8)  (9) 
See  Marriage. 
See  Minor  {i)  (2)  {3} 
See  Moneydebt. 
See  Mortgage  ii)  (2)  (4)  (6) 
See  Presumption  (1) 
See  Proprietary  Right, 
See  Purchase, 
See  Purchaser  (3) 
See  Purda  Women, 
See  Receipt, 
See  Registration  (3) 
See  Religious  Trusts. 
See  Revenue  Sales, 
See  Set-off  (2) 
See  Settlement  (U 
See  Trust. 
See  Trustee  ( i ) 

Procedure. 

Where  a  purchaser,  at  a  sale  (in 
execution)  of  rights  and  inter- 
ests in  a  share  of  an  estate,  sues 
for  possession  of  that  share,  and 
the  sale-certificate  sets  forth  the 
title  passed  by  the  sale  and  the 
boundaries  of  the  estate  ...  344 

See  Account. 

See  Attached  Property  (i) 

See  Certifcate  (6) 

See  Execution  {14) 

See  Sales  of  Land  (i) 


1NDBK  (civil  rulings). 
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pROCRBOiNG  Oo  keep  alive  a  Decree), 

See  Limitation  (12) 

Prockboings. 

See  Bona  fides  (i) 
See  Limitation  (!) 

See  Privy  Council  (4) 

Promissory  Notes. 

See  Limitation  (2) 
See  Money'deht. 
See  Receipt, 

Property  in  Zenana. 

See  Attachment  (3) 

Proprietary  Right. 

(0  A  settlement  with  Government  for 
revenue  does  not  establish— in 
the  land, •though  the  settlement 
and  possession  under  it  being 
evidence  of  a  right  to  possession 
are  so  far  evidence  of 

(2)  In  a  dispute  between  two  grand- 
sons as  to— in  a  village  which 
had  been  registered  in  tne  name 
of  a  member  of  the  elder  branch 
of  the  family  fthePRivYCouNCiL 
held  that  the  ratio  decidendi ,  ac- 
cord! np^  to  which  the  legal  pre- 
sumption was  in  favor  of  one 
grandson  claiming  against  an- 
other, and  the  onus  probandi 
placed  on  the  one  claiming  to  be 
sole  possessor,  was  more  consist- 
ent with  equity  and  common 
sense  than  requiring  the  party 
who  claims  a  joint  interest  to 
prove  that  the  registered  pro- 
prietor had  accounted  to  him  for 
his  proportionate  share  of  the 
profits 

See  Malikana, 

PuRCH  \SE  (of  Immoveable  Property), 

Where  a  suit  to  set  aside  the— 
made  long  before  is  brought  after 
the  death  of  all  the  parties  who 
could  have  explained  the  trans- 
action, the  evidence  must  be 
looked  at  with  great  jealousy  ... 

See  Trust  (i) 

Purchaser. 

(i)  Where  the  rights  of  persons  are 
purchased  not  only  m  an  ousut 
talook,  but  also  in  the  superior 
talooks  within  which  it  is  situ- 
ated, the  purchaser  (if  the  pur- 
chase of  the  superior  talooks  is 
valid)  succeeds  to  all  the  rights 
of  the  persons  first  mentioned, 


4« 


185 


259 


Purchaser — (Continued), 

both  as  talookdars  and  as  ousut 
talookdarst  and  his  title  cannot 
be  affected  by  a  former  decision 
to  which  he  was  not  a  party    . . . 

(2)  In  a  suit  by  a at  a  sale  in 

execution  of  a  money-decree 
against  defendants,  claiming  on 
the  allegation  of  prior  title,  the 
latter  proved  that  the  shikmee 
pottah  which  they  held  from 
plaintiff's  mortgagor  had  been 
executed  4  years  before  plaintiff's 
purchase  and  was  duly  registered, 
and  otherwise  established  the 
bona  fides  of  the  transaction  ; 
and  as  plaintiff  did  not  adduce 
sufficient  evidence  of  a  rebutting 
character,  his  suit  was  dismissed 

(3)  Where  a  party  has  purchased 
joint  family  property  under  cir- 
cumstances which  prove  that  he 
must  have  had  notice  of  its  hav- 
ing been  dedicated  to  religious 
purposes,  and  does  not  show  that 
he  made  any  inquiries  as  to  his 
grounds  for  supposing  that  the 
trust  was  legally  at  an  end,  he 
cannot  exonerate  the  property 
from  the  trust  attached  to  it    ... 

(4)  A from  the  j  udgment-debtor 

was  held  entitled  to  recover  the 
amount  paid  by  him  on  account 
of  previous  mortgages,  when,  in 
making  those  payments,  he  mere- 
ly act^  for  the  debtor  who  had 
borrowed  the  money  from  him, 
and  what  he  did  was  to  see  that 
that  money  so  borrowed  was 
properly  applied 

(5>  Where  the  whole  of  a  property 
was  sold  in  executioo,  the  pur- 
chasers agreeing  as  to  shares, 
the  Court  was  unable,  Ix^cause  of 
the  apparent  misconduct  of  one 
of  the  purchasers,  who  after  hav- 
ing acted  as  pleader  for  the  op- 
posite parly  had  now  become 
one  of  the  purchasers,  to  limit 
the  extent  of  that  sale  or  to  set 
aside  the  said  pleader's  title    ... 


(6)  A 


at  an  auction-sale  for 


arrears  of  revenue  is  to  be  bound, 
not  by  what  is  represented  to 
him  by  the  Serishtadar  and  other 
officers,  but  by  the  published 
conditions  of  the  sale 

See  Benamee. 
See  Putnee  (3)  (4) 
See  Resumption  (2) 
See  Special  Appeal  (4) 
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INDIX   (civil  rulings). 


Purdah  Women. 

(1)  A  suit  against was  held  by 

the  Privy  Council  (dissenting 
from  the  Agra  High  Court)  to 
have  failed,  as  there  was  no  proof 
that  the  deed  upon  which  the 
suit  was  brought  had  been  signed 
by  the  women  or  by  any  person 
authorized  by  them     ... 

(2)  When  a  conveyance  by  a  purdah 
woman  is  impeached,  there  ought 
to  be  clear  evidence,  not  of  the 
mere  signature  by  the  party,  but 
that  the  secluded  woman  had  the 
means  of  knowing  what  she  was 
about        ...        '         

PUTNEB. 

(i)  One  of  the  several  grantors  of  a 
—  pottah   cannot  get  rid  of 

the as  to  a  share  in  it  by  a 

suit  as  ijaradar  of  that  share  for 
rent  against  the  ryots.  The 
— ;--  must  be  upheld  till  set 
aside  by  regular  suit    

(2)  A talook  sold  for  arrears  of 

rient  passes  free  of  all  encum- 
brances to  purchaser,  whose  cause 
of  action,  according  to  section  7, 
ActXIV.of  1 859,  arises  from  the 
date  of  sale  

(3)  Semble, — The  purchaser  cannot 
recover  possession  with  damages 
without  previous  notice  or  de- 
mand of  possession       

(4)  Where  the  sale  of  a  putnee  for 
default  was  reversed  on  the 
ground  of  notice  not  having  been 
served  as  required  by  law,  the 
purchaser  wa^  held  entitled  to  a 
refund  and  to  his  costs  from 
zemindar 

(5)  A  zemindar  cannot  bring  a  civil 
suit  to  compel  the  purchaser  of  a 

sold  tor  arrears  of  rent  to 

furnish  security  for  the  amount 
of  half  the  yearly  jumma,  his 
remedy  being  under  Regulation 
VIH.of  1819,  sections5and7,  to 
appoint  his  own  seeawul  and 
deduct  his  own  rents  before  mak- 
ing over  the  surplus  to  the  put- 
needar,  who  takes  all  the  risk  of 
the  attachment.  The  remedy  of 
the  zemindar  is  not  affected  by 
the  grant  by  him  of  a  dur^putnee 
to  another  party  

PUTNBBDAR. 

(I)  Personal  service  of  notice  of  sale 
.  on  a  defaulting is  not  a  suffi- 
cient service  under  Regulation 
%          VIII.  of  181 9,  section  8,  Clause  2. 
The  notice  should  be  stuck  up  in 


^VTHZKDhK— (Continued). 

the  cutcherry  of  the  CoUector,and 
copy  published  either  at  the  de- 
faulter's cutcherry.  or  at  the  prin- 
cipal town  or  village  on  his 
land 

(2)  It  is  contrary  to  the  usage  of  the 
country  for  a to    pay  his 

393  rents  by  monthly  kists  without  a 

special  agreement  for  that  pur- 
pose 

(3)  A  zemindar  and  putneedars  being 
bound  together  by  the  terms  of 
a  written  contract^  the  zemindar 
can  only  sue  for  rent  on  the  terms 
of  that  contract,  but  not  for  rent 
for  the  use  and  occupation  of  his 

land 

•  • . 

See  Contribution  (2) 

See*Settiement  (2) 

See  Split  ting  a    Tenure. 
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Putnee  Talook. 

(I)  Where  four  suits  are  brought  to 

set  aside  the  sale  of  a by  four 

joint  tenants,  two  of  whom  ar« 
not  estopped  under  section  7,  Act 
VIII.  of  1859,  the  sale  cannot  in 
equity  be  good  or  bad  in  part,  but 
roust  stand  or  fall  for  the  whole 
talook.  But  if  one  of  the  joint 
tenants  in  a  former  suit  claimed  a 
2-anna  instead  of  a  4-anna  share, 
he  cannot  now  be  allowed  to  sup- 
plement the  claim,  or  take  inter- 
ests independently  of  th^  sale  ... 

(2)  On  the  death  of  a  re|^istered  put- 
needar,  a  zemindar  is  not  bound 
to  recognize  any  one  as  his  ten- 
ant without  registration  in  his 
serishta,  nor  is  he  prevented  from 
putting  in  a  seeawul  to  collect 
the  rents  until  a  declaration  of 
the  rights  of  the  deceased  put- 

needar's  heirs 

(3)  Before  the  holder  of  a  share  can 

sue  a  putneedar  to  register  his 
share,  he  should  apply  for  regis- 
tration to  the  putneedar  under 
section  27,  Act  X.  of  1859       ••• 

See  Regulation  VIII,  of  j^ig, 

Q. 
QuiNOUENNiAL  Registers. 


According  to  s<  ction  14,  Regulatron 
XL\T  II .  of  1 793,  no  counterpart 
—  in  the  native  !angu4g|&  are 
authentic,  unless  attested  py  the 
Zillah  Judgp  ...      400 
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Railway  Compaky. 

Suit  against  a  for  the  value 

of  goods  consigned  to  plaintiff, 
which  defendants  had  received 
for  delivery  to  plaintiff,  accord- 
ing to  a  railway  receipt,  but 
which  they  had  delivered  to 
T.  and  Co.,  held  that  the  hand- 
ing over  by  consignors  of  the 
railway  receipt  to  plaintiff  passed 
the  right  of  possession  and  pro- 
perty to  plaintiff  who  had  a  sub- 
stantial interest  in  the  consign- 
ment, and  that  the  authority 
given  to  him  by  the  consignor 
was  coupled  with  an  interest 
which  neither  they  nor  defend- 
ants could  revoke ;  and  as  de- 
fendants had  no  notice  t)f  T.  and 
Co.*s  eqiiitable  title,  they  were 
not  justitied  in  delivering  to  him, 
and  were  liable  for  the  wrong- 
ful delivery 

Railway  Receipt. 

See  Railway  Company. 

Ramghur  Raj. 

Upon  the  authority  of  decided  cases, 
as  well  as  upon  the  evidence 
of  custom  in  the  family,  it  was 

held   that  the being    an 

ancestral  impartible  estate,  and 
the  family  an  undivided  fami- 
ly governed  by  the  Mitakshara, 
the  plaintiff,  as  eldest  male  heir, 
was  entitled  to  succeed  to  the 
dignity  and  estates  of  the  family 
in  preference  to  the  mother  of 
the  late  infant  Rajah  and  wi- 
dow of  his  father,  the  last  actual 
Rajah 

Ratio  Decidendi. 


See  Proprietary  Right  (2) 


Receipt. 


A on     back     of    promissory 

note  or  bill  of  exchange  is  capa- 
ble of  being  explained,  and  may 
import  merely  substitution  of 
another  bill  or  note  for  the  same 
debt 

See  Railway . 

Rbcord-rbeper. 

See  Evidence  (13) 

Redbmption. 

A  mokurrureedar  holding  under  a 
mortgagor  has  no  right  to  re- 
dedni  when  the  mortgage  comes 
to  an  end 


Reference. 


(I)  A 


cannot  be  made  upon  an 


application  for  review  of  judg- 
ment 

(2)  Section  28,  Act  XXIII,  of  1861, 

merely  authorizes  the of  such 

questions  as  may  arise  in  the 
trial  of  the  suit,  not  of  such  as 
arise  on  an  application  for  review 
of  judgment 
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Registration. 

(1)  ^  dowl'durkhasty  being  only  a 
preliminary  to  a  lease,  does  not 
need ...  ...       509 

(2)  In  a  suit  under  section  53,  Act 
XX.  of  1 866,to  recover  two  instal- 
ments, one  due  more  than  a  year 
previously,theSmallCauseCourt, 
concluding  that  the  bond  was 
not  executed  by  defendant  and 
was  not  oroperfy  registered,  dis- 
missed the  suit.  The  High  Court 
refused  to  allow  the  plaintiff  to 
waive  the  first  instalment  and 
alter  the  nature  of  his  suit  with 
a  view  to  obtain  a  decree  on  the 
other  instalment    ...  ...       514 

(3)  I  n  cases  of  transactions  by  purdah 

women,  mere does  go  far  to 

corroborate  the  proof  of  their 
validity,  unless  a  mutation  of 
names  takes  place,which,  If  done 
underamookhtearnamah,has  not 
the  same  eflect  against  a  purdah 
woman  as  against  a  person  ca- 
pable of  acting  for  himself  ...  523 

See  Limitation  (10) 
See  Petition  (2) 
See  Putnee  Taleok  (2)  (3) 
See  Settlement  Papers, 

Regulation  XV.  of  1793. 

Section  7,    See  Mortgage  (6) 

Regulation  XLVIII.  of  1793. 

Section  14.     See  Quinquennial  Re^ 
gisters. 

Regulation  Vll.  of  1799. 

See  Limitation  (19) 
Regulation  XIX,  of  1814. 

See  Partition  (I)  (5) 

Regulation  VIII.  of  1819.  - 

Does  not  allow  sl putnee  to  be  sold 
in  separate  lots,   even  on  the   * 
same  day  ...   182 

Section  S*  clause  2.    See  Putnee  (O 
Section  14.    See  Putnee  {^)  ' 

271  1  See  Sales  (of  Land)  {2) 
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Regulation  XI.  of  1825. 

The  wordi ''  a  large  navigable  river 
in  clause  3,  section  4,  are  not 
applicable  to  the  Goomtee,  but 
to  such  rivers  as  the  Ganges  and 
the  Megna,  upon  which  navi- 
gation can  always  be  carried  on 
Seaions  5  and  7.  See  Put  nee  (5) 
See  Resumed  Khas  Mehals* 


Re-hearing. 

See  Review  (7) 

Relief  (Special  and  General j* 

See  Hindoo  Widow  (3) 

Religion. 

See  Minor  (3) 

Religious  Trust. 

The  appropriation  of  property  to 
the  religious  services  of  a  family 
has  never,  in  modern  times  at 
least,  been  held  to  require  the 
assent  of  the  State ;  and  where 
such  a  trust  appears  to  be  estab- 
lished as  to  the  lands  dedicated, 
it  lies  on  the  opposite  party  to 
show  some  subsequent  legal 
conversion  of  the  lands  to  the 
ordinary  uses  of  property 

See  rurchaser  (3) 

See  Settlement  (1) 

Remand. 

(i)  A  case  having  been  remanded  in 
appeal,  a  reasonable  time  was 
given  to  the  parties,  and  the  pe- 
titioner not  having  appeared,  the 
lower  Court  treated  it  as  a  case 
of  default ;  whereupon  petitioner 
made  application  under  section 
376,  Act  VlII.  ofi859:  HELDthat 
as  this  was  not  the  proper  form 
in  whicR  to  apply, and  as  the  time 
for  applying  had  expired,  the 
application  was  properly  refused 

(2)  A  Judge  was  held  to  be  perfectly 

justified  in  remanding  a  case 
which  was  docided  without  a  fair 
opportunity  being  given  to  the 
plaintiff  to  know  the  line  of  de- 
fence he  had  to  meet 

(3)  A  Judge  who,  after  disposing  of  a 
case  on  the  only  point  which  the 
Moonsiff  had  decided,  vie,f  whe- 
ther there  was  a  cause  of  action, 
and  satisfying  himself  that  there 
was  not  sufficient  evidence  to 
enable  him   (Judge)  to    decide 

^  upon,  its  merits,  was  held  right 

in  remanding  the  case  to  the 
Moonsiff 

^  See  Decrees  (5) 

See  Special  Appeal  (8) 


Re-measurement. 


See  Act  X,  of  1839  (0 


Rents. 


73 


41 


70 


446 


466 


(1)  When  the  jummas  of  different 

tenures  are  distinct,  the  tenures 
must  be  treated  as  distinct  and 
the  rent  charged  accordingly  . . . 

(2)  Rent  reserved  is  a  sufficient  con- 

sideration in  law 
See  Act yi/I.  (B,  C.J,  iS6g  (i) 
See  Evidence  (14) 
See  Ijara  <2) 
See  kuhooleut* 
See  Pottah, 
See  Presumption  (2) 
See  Putneeiar  (2) 
See  ReS'odjudicata  (2} 
See  Sharers, 

Renunciation. 

See  Mahomedan  Law  (2) 

Res-\djudicata. 

(i)  Money  due  to  a  plaintiff  should 
not  be  denied  by  the  Court's  de- 
cision on  the  ground  that,  in  a 
former  suit,  defendant  was  will- 
ing to  pay,and  consequently  that 
suit  was  unnecessary 

(2)  The  cause  of  action  in  a  suit  for 

rent  by  a  joint-tenant  against 
his  co-sharers  is  different  from 
that  in  a  suit  for  mesne-profits 

(3)  The  plea  of  —  was   held   to 

apply  where  a  question  which 
was  raised  in  the  present  suit 
had  been  decided  in  a  former 
suit  wherein  plaintiff's  mother 
had  appeared  as  his  guardian, 
and  it  was  presumed  that  she  had 
the  Court  s  permission  so  to 
appear 

See  Act  VIII .  of  1859  (7) 

ReSIDU  ARIES. 

See  Mahomedan  Law  (1)  (3) 
Resulting  Trust. 

See  Trust. 

Resumed  Khas  Mehals. 

The  Government  holding  a  — - 
holds  it  as  a  private  zemindar, 
and  is  entitled  under  Regulation 
XI.  of  1825  to  claim  accretions 

Resumption. 

(1)  An  ex'parte  decree  in  a  suit, 
where  the  summons  has  been  is- 
sued after  the  death  of  one  of  the 
defendants,  and  his  representa- 
tives have  not  been  made  parties, 
is  infructuous  as  against  such  de- 
fendant, even  though  the  sum- 
mons was  affixed  to  the  gate  of 
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Resumption — (Continued), 

hi^    house,  and   is  not  binding 
against  Any  defendant  who  was 
not  summoned  at  all 
(2)  The  title  of  the  purchaser  of  an 
estate   settled  by   Government 

after must  depend  upon  the 

decree,  hotwithstanaing  the 

opinion  of  a  Deputy  Collector  to 
the  contrary 

Revenue. 

See  Bond  (2) 

See  Contribution  (2) 

Revenue  Authorities. 

See  EtideTtce  (6) 

Revenue  Sales 

Do  not  neces^rity  clear  away  ante- 
cedent trusts 

Reversal  {of  Decree), 

Sie  Appellate  Court  (3)  (4) 
See  Evidence  (19) 

RlTVERStON. 

See  Hindoo  Lato  (3) 
Reversioners. 

A  suit  by  — *—  was  held  to  have 
been  properly  brought  before  the 
Hindoo  Widow's  death  where  the 
latter  was  colluding  with  other 
defendants  claiming  under  a 
hostile  title,  and  the  mttX  tA  such 
ctHltision  wbuld  hate  be^  to  ex- 
tinguish plaintiffs'  r^ts  by  the 
opemtuMi  of  the  law  of  limitation. 
In  9U^  a  case  possession  was 
decreed  to  reversioner  as  man* 
ager  during  the  widow's  lifetime. 

See  Hindoo  Widoio  (2) 
See  limitation  (6) 

Review. 

(i)  A  decision  olF  the  Privy  Council 
in  187 1  as  t6  a  question  ot  fact 
in  another  suit,  or  the  pendency 
of  the  ap^al  in  the  Hiffh  Court, 
is  no  ciause  for  not  prel^rring  an 
application  for— ot  a  judgment 
passed  in  May  1666  within  90 
days  from  decree 

(2)  It  IS  npt  sufficient  ground  for  a 
of  judgment  passed  on  spe- 
cial appeal  thai  the  point  on 
which  C)ourt*s  judgment  was 
based  was  not  raised  in  the  tow- 
er Courts 

(3)  An  application  for  — — ,  !f  out  of 
time,  cannot  be  admitted  with- 
out special  and  'sufficient  cause 
shown  (ck  the  cielay 
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(4)  A 


cannot  be  adrnTtted  for 


357 


557 


the  purpose  of  a  further  investi- 
gation when  there  Is  nothing  to 
show  that  the  further  evidence 
sought  to  be  laid  before  the  Court 
might  not  have  been  produced 
at  the  original  trial 
(5)  Time  for  obtaining  copies  of 
judgment  should  not  be  allowed 
m  applications  for  — ^ 
A  Judge,  admitting* -——dn  the 


(6) 


41 


(7) 


(8) 
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182 


330 


round  of  new  evidence,  must 
first  satisfy  himself  oh  legal  evi- 
dence that  the  new  matter  was 
nol  known  to  the  applicant,  or 
could  not  be  adduced  by  him 
when  the  decree  was  passed  ... 

Applicants  for asking  i6t  a 

re-nearing  of  a  matter  which  has 
been  already  argued  and  oensi- 
dered,  and  raising  a  point  which 
has  not|  but  might  nave,  been 
raised  previously*  are  bound  to 
show  some  good  ground  for  the 
indulgence,  and  it  is  in  the  dis- 
cretion 0f  the  Court  to  allow  or 
refuse  such  application 
In  the  absence  of  satisfactoiy  ex- 
planations, the  Court  decuaed 
to  entertain  an  application  for 

of  an  order  rejecting  an 

application  to  admit  a  special  ap- 
peal 

See  Appellate  Court  (2) 

See  Reference. 


Revocation. 

See  Arbitration  (6) 

RioHT  OF  Landlord  to  determine 
Tenancy. 

Set  Occupancy. 

Right  of  Occupancy.  • 

(i)  A  r}^  who  has  held  or  cultivated 
a  piece  of  land  continuously  for 
more  than  12  years,  but  under 
several  written  leases  orpottahs 
each  for  a  specific  term  01  years, 

is  entitled  to  claim  a in  that 

land 

(2)  In  order  to  tetabtish  a  -*«—,  a 
ryot  is  not  entitled  to  add  the 
possession  of  his  vendor,  even 
with  the  consent  of  the  zemindar 

(3)  Where  a  person   held   tyotUe 

lands  alternately  as  cultivator 
and  farmer  continuously  for 
about  50  years,  held  that  his 
cultivation  for  broken  periods 
would  not  deprive  him  ttf  hiil 

under  section  6,  Act  X.  of 

1859,  and  llmt  the  doctrine  of 
merger  did  not  apply 
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Right  of  Occupancy — (Continu$d), 

(4)  A— ^ after  12 years*  possession 
(even  where de^ndant's^o^^A A  is 
not  proved)  is  a  sufficient  answer 
to  a  suit  for  khas  possession,  and 
in  such  a  suit  the  Court  cannot 
declare  plaintiff's  right  to  en- 
hance rent 


See  Aa  X.  of  i8s9  W  (?)  W 
See  Possession  (4) 

Right  to  Pottah. 

See  Assam. 
Right  op  Salb  for  Arrears  of  Rent. 

See  Mortgage  (4) 

Right  of  Suit. 

(i)  A  suit  will  lie  for  a  malicious  pro* 
secution  without  probable  cause 

(2)  Where  a  former  suit  for  arrears 

of  rent  at  enhanced  rates  in 
which  defendant  set  up  a  plea  of 
lakhiraj  was  dismissed,  on  the 
ground  that  the  kubooieut  was 
not  proved,  plaintiff  was  held 
c.  .  entitled  to  brin^  an  action  for 

declaration  of  title  to  the  land 
as  tndl 

(3)  A  suit  for  a  kubooieut  will  lie 

under  Act  X.  of  1859,  fixing  the 
rate  of  rent  to  be  paid  in  respect 
of  lands  which  a  competent 
Court  has  found  to  be  the  mdl 
lands  of  the  plaintiffs 

See  Alluvial  Lands  (i) 
See  Illegal  Contract. 

Right  of  way. 


To  constitute 


there  must  be  un- 


interrupted user  as  of  right,  and 
not  at  the  mere  will  and  favour 
of  th  e.othec  party 

See  Act  XIV.  of  1859  <i) 
Rivers. 

See  Regulation  XL  of  182$, 

> 

Rules  OP  23RD  May  1870. 

See  Pleaders  {i) 

Ryot. 

See  Assam, 

See  Mesne  Profits  (i)  (2) 


S. 


Saoayb  Marriage. 

^    Qutere. — Whether  a  sagaye  wife  is 
entitled  to  maintenance 


357 


Sale  Certificate. 


—  which  in  express  terms  pass- 
es the  rights  and  interests  d 
a  father  does  not  nece^tsarily 
transfer  the  interest  of  his  minor 
sons,  unless  the  latter  have  be- 
nefited by  the  decree  or  sale,  in 
which  case  the  purchaser  has  to 
that  extent  an  equitable  claim 
against  them 
See  Procedure, 
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360 


Sale  by  Guardian. 

See  Mahomedan  Law  (7) 

Sales  {of  Land), 

(i)  All  sales  for  recovery  of  Govern- 
ment demandSfOther  than  arrears 
of  revenue,  must  be  preceded  by 
the  steps  prescribed  insertions  18 
to  24,^ct  V 1 1 .  (B.C.),  1 868 ;  and  if 
the  proprietor  of  ajs  estate  in  re- 
spect of  which  a  certificate  of 
demand  has  been  made  under 
that  Act  comes  into  Court  either 
before  or  at  the  time  of  sale,  and 
before  the  property  is  actually 
sold  tenders  the  amount  of  the 
demand,  the  Collector  is  bound 
to  receive  it  and  to  abstain  from 
selling  the  property 

(2)  A  tender  to  stay  a  sale  under  Re- 
gulation V 1 1 1 .  of  1 8 1 9  must  be  of 
the  whole  of  the  zemindar's  de- 
mand and  without  any  condition 
as  to  its  being  kept  in  deposit 

(3)  Fraud  and  collusion  are  only  im- 
putable where  a  sale  is  for  arrears 
not  really  due 

See  Act  VIIL  of  1859  (3) 
See  Execution  (21)  (23) 
See  Mortgage  (4) 
See  Purchaser  (2)  (8) 
SeePutnee  Talook  (i) 
See  Regulation  VlU.  of  181 9. 

Sales  in  Execution. 

(i)  Where  property  was  sold  in  exe- 
cution, as  far  as  possible,  on  the 
day  fixed,  and  what  remained 
unsold  was  publicly  put  off  to  the 
next  day,  when,  no  nigher  price 
being  obtainable,  it  was  conclu- 
ded at  the  price  bid  on  the  first 
day,  and  the  alleged  inadequacy 
of  the  price  was  round  to  be  due 
to  several  cUims  being  ad- 
vanced, HELD  that  there  was  no 
irregularity  which  could  preju- 
dice the  judgment-debtor 
(2)  A  party  cannot  complain  of  the 
postponement  of  a  sale  in  execu- 
i  tion  to  the  day  following,  unless 

>  he  can  show^hat  he  has  suffered 

230  •  substantially  thereby 
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lALBS  IK  Execution — (Coniinuedj, 

C3I  A  judgment-debtor  is  entitled  to 
prove  substantial  injury  when 
his  property  has  been  sold  with- 
out further  notice  on  a  date  sub- 
sequent to  that  fixed,  especially 
when  the  execution-creditor  is 
the  purchaser  for  inadequate 
value 

<4|  A  sale  in  the  Revenue  Court 
upon  a  decree  for  rent  obtained 
at  the  instance  of  the  ijaradar 
and  locum  tenens  of  the  owner  of 
a  fractional  share  of  the  estate, 
beini;  a  sale  of  the  rights  and 
interests  of  the  holder,  cannot 
prevail  against  a  prior  sale  in 
execution  of  a  Civil  Court  decree 

(5)  Q^fi^c. — Whether  a  sale  in  the 
Revenue  Court  which  passed  the 
whole  teniae  can  prevail  against 
a  prior  sale  in  execution  of  a 
Civil  Court  decree 

(6)  A  purchaser  at  a  sale  in  execution 
of  a  rent-decree  under  \6\  X. 
of  1859  against  a  person  who  at 
the  time  nas  no  interest  in  the 
tenure  sold  in  execution  of  that 
decree  simply  takes  nothing    ... 

(7)  Upon  default  of  debtors  to  pay 
by  certain  instalments  for  which 
they  had  pledged  their  property, 
and  had  prayed  that  the  decree 
might  be  drawn  up  accordingly, 
the  effect  of  the  decree  and  the 
sale  thereunder  was  to  make  the 
property  liable  for  sale  in  liquida- 
tion, the  sale  passing  the  pro- 
perty as  it  stood  at  the  time  it 
was  originally  mortgaged 

(8)  A  mere  general  description  of 
boundaries  in  a  sale-proclama- 
tion, or  a  sale-certificate,does  not 
of  itself  confer  on  the  purchaser 
such  a  title  as  cannot  be  rebutted 

See  Decree  (7) 

See  Hindoo  Widow  (2) 

See  Procedure, 

Scotch  Domicile. 


See  Domicile, 

See  Legitimacy  (2) 


SlCURiTY. 


(1)  A  Districtjudge  has  no  jurisdic- 
tion to  release  a  surety  from 

taken  from  him  b}'  the  High 
Court  to  enable  a  decree-holder 
to  take  out  execution  pending 
an  appeal  to  the  Privy  Council. 
No  appeal  lies  from  Judge's 
order,  though  improper 
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I  Security — (Coniinuedj, 

(2)  A  party  who  seeks  to  ob&in— 

after  the  decree  has  been  ex-  ' 

ecuted  must  show  special  circum- 
stances, e.  g.,  waste  or  improper 
dealing  witri  the  property        ...       521 

See  Act  XXVJL  of  i860  (2) 
See  Appeal  to  England, 
339  5-^^  Execution  (6)  (13) 

Security  {for  Costs). 

See  Appeals  in  Formd  Pauperis, 

Security  {for  Rent), 

See  Puinee  (5) 

Separate  Funds. 

See  yoint  Family  Property, 

Separation. 

See  yoint  Hindoo  Family  (i)  • 
See  Partition  (7) 

Service  of  Summons. 

See  Resumption  (i) 
See  Summons, 

Set-off* 

(1)  Section209,ActVlII.of  i859(al- 

lowing  a ),  refers  not  only 

to  decrees  o/'the  same  Court,  but 

also  decrees  in  the  same  Court        46 

(2)  Setting  off  one  unascertained 
sum  against  another  may  be  a 
mode  of  compromise,  but  cannot 
be  made  the  basis  of  a  decree 
between  hostile  litigants  ...       113 

(3)  It  is  not  equitable  to  allow  a . 

against  a  claim  relating  to  a 
particular  account  of  a  matter 
of  another  nature  ...       177 

See  Account, 

Settlement. 

(1)  A with  Government    and 

possession  under  it  do  not  ne- 
cessarily constitute  proprietary 
right,  much  less  can  they  divest 
and  destroy  trusts  to  which  the 
settlor  was  subject  ...         41 

(2)  A  party  declared  entitled  to  the 
permanent  settlement  of  the  land  > 
as  proprietor  is  not  entitled  to  / 
dispossess  putneedars  in  posses- 
sion ...      376 

See  Limitation  (4) 

See  Proprietary  Right  (3) 

Settlement  Papers 

Prepared  at  the  beginning  of  each 
^  year,  and  signed  by  ryots,  set- 
'  ting  forth  the  nugdee  lands  to  be 
held  and  the  rent  to  be  paid  by 
each  tenant,  are  admissible  in        • 
evidence,  and  do  not  rec^uire  re- 
gistration where  the  rent  is  under 
Rs.  too  and  the  term  for  only       ^ 
464  one  year  ...      327 
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Sbzawul. 

Sif  PuimH  Talooh  (2) 
Share  {undtr  an  I m testacy). 

See  'ftirisdiciion  (2) 

See  Small  Cause  Court  (5) 

Share  {of  a  Decree), 

Where  a of  a  decree  was  sold, 

and  the  vendee  mortgaged  the 
same,  and  the  judgment-debtor 
by  order  of  Court  paid  in  the 
money,  the  mortgagee  entering 
up  satisfaction,  it  was  held  that 
there  was  an  end  to  the  decree 
as  against  persons  liable  for  the 
mortgagor's  share  ...       159 

Sharers. 

Where  the  rents  of  a  share  with 
specified  boundaries  have  been 
assigned  by  one  shareholder 
absolutely,  by  no  arrangement 
between  nim  and  hih  co-sharcrs, 
without  the  assent  of  the  assig- 
nee, can  the  latter 's  rights  to  col« 
lect  rents  be  affected  ?  ...        17 

See  Llmitoiion  (17) 

See  Malikana, 

See  Pre-emption  (3) 

Shsbait  {or  Trustee), 

See  Debuttur  Lands. 
Shipping. 

See  Charter-party. 

Shipping  Order. 

Where  a authorized  the  re- 
ceipt "  of  300  bales  of  cotton  not 
exceeding  52  cubic  feet  measure- 
ment at  the  screw-house, "  the 
fair  meaning  was  taken  to  be 
that  the  measurement  by  which 
the  parties  were  to*  be  bound  was 
a  measurement  at  the  screw- 
house  ;  and  if  the  agent  of  the 
(iefendants  passed  the  bales 
there,  the  defendants  could  not 
afterwards  inquire  into  the  size 
of  the  bales  ...      545 

Short  Dalivsry. 

A  letter  of  guarantee  given  by  the 
holders  of  bills  of  lading  for 
"  the  payment  of  the  balance  of 
freight  due  under  the  charter- 
piuiy  less  any  claim  for-—-'  '&c., 
was  that  it  was  construed  to  refer 
to  the  balance  of  freight  less  any 
claim  of  the  charterer  against 
the  owner,  and  not  to  extend  to 
a  claim  arising  out  of  the  master 
signing  bills  of  lading  for  more 
•  goods   than    were    put   on    the 

vessel  . . .         .|.<j 


SkSTER. 


(2) 


See  Maliomtuian  Law  (0) 


«  % 


Small  Cause  Court. 

(i)  A  purchaser  acquires  no  title  to 
huts  by  a  sale  in  execution  of  a 
decree  of  a ,  such  Court  hav- 
ing no  jurisdiction  to  deal  with 
i mmoveable  property  ...       309  < 

A  — »  Judgtt  has  no  discretion 
to  allow  interest  at  a  rate  below 
that  stipulated  in  the  bond      ...       431 

(3)  \  suit  for  the  maujiil  or  exigible 
portion  of  dower  due  to  pUintifF 
under  a  habtunawM  is  cognUa- 

ble  by  a under  section  5, 

A^  XL  of  iS65,notwith9tanding 
collateral  questions  as  to  validity 
of  marriage.  The  decision  of  the 
^—  on  such  coltateral  matters 
has  not  the  same  effei^t  as  that  of 
a  Civil  Court  in  a  suit  brought 

for  tl\e  purpose  ...       512 

(4)  A  point  arising  upon  the  appli- 
cation for  a  new  trial  may  be 
referred  to  the  High  Court     ...       518 

(5)  In  a  former  suit,  A,  as  his  late 
mother  D's  heir,  obtained  a 
decree  against  B  for  certain 
moveable  property  deposited 
with  B  by  u  as  streedhun.  In 
the  present  suit,  D's  grandson  C 
sues  A  for  the  property,  averring 
it  to  be  ancestral,  Hkld  that 
the  present  suit  being  for  a  share 
i  n  an  intestacy  was  not  cognizable 

b^  a ,    but  that  the   Hig^h 

Court  would  not  interfere  with 
the  former  decision,  considering 
the  time  that  had  elapsed  and 
that  the  parties  had  made  no 
application  ...       520 

See  Damages  (2) 

See  Jurisdiction  (2)  (3)  (4} 

Solbhnama. 

A—  was  considered  admissible  as 
evidence  agai  nst  plaintiff  because 
his  maternal  uncles  through 
whom  he  claimed  were  parties 
to  it.  ...       521 

See  Suit  for  Rent  (8) 

SoK  (of  Shebait), 

See  Debuttur  Lands, 

Special  Appeal. 

(i)  A  parly  comii^  up  in -— ^  in  a 
certain  character  and  on  a  cer- 
tain state  of  facts,  and  failing  to 
support  his  grounds,  cannot  be 
allowed  to  alter  his  position  and 
appeal  specially  as  a  reversioner 
asking  for  a  declaratory  decree         98 

(2)  A  finding  of  fact  by  a  Lower  Ap- 
pellate Court  may  be  disturbed 
in  «■ — ^  if  the  reasonings  and 
views  on  which  ii  is  based  cU"c 
erroneous  in  law  ...      161 
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(3)  The  High  Court  ou|rht  not,  under 

section  374,  Act  VIII.  of  1859, 
to  allow  a  point  of  law  to  be  Ar- 

Sued  in  ^*-*  when  it  was  not 
Utinctly  raised  in  the  first  Court, 
or  alluded  to  in  the  Lower  Ap- ' 
pellate  Court 

(4)  where  a  suit  for  rent  was  decreed 

by  the  Lower  Appellate  Court 
as  af^ainst  the  tenant,but  dismiss- 
ed as  against  his  vendee,  who  had 
been  wrongly  added  as  a  defend- 
ant, no  appeal  was  held  to  lie 
from  the  vendee  for  a  declara- 
tion of  her  liability  as  purchaser 

(5)  Weight  of  evidence  is  not  a  point 

on  which  the  High  Court  can  in- 
terfere in— 

(6)  A  -^~  docs  not  lie  by  pne  de- 

fendant against  another 

(7)  The  Court  tannot  in*^— go  be- 

hind a  decree  for  ejectment,  and 
hold  that  the  tenure  was  of  that 
character  that  no  order  for  eject- 
ment could  pass 

(8)  Where  a  Judge,  instead   of  re- 

mandingacase  under  section  352, 
Act   VlII.  of   1859,  when  the 
Moonsiff  had  not  disposed  of  the 
case  upon  any  preliminary  point, 
ought    to   have  disposed   of  it 
under  section  354.    Held  that 
the  irn^larity  was  not  one  which 
affected  the  merits  of  the  case, 
or  the  jurisdiction  of  the  Court, 
so  as  to  justify  interference  with 
the  Judge's  decision  in««-*^  ... 
(9)  A'-^-^waa    held  to  lie  uoder 
sectian  iq3,  Aa  Vlll.  (B.  C.)> 
1^69,  in  a  suit  for  rent  below 
Rs.  leo,  in  which  the  question  of 
risht  to  enhance  had  been  deter- 
mined 
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See  Damages  (2) 
See  Evidence  (9) 
See  Review  {%)  ($) 

Specially  Registered  Bond. 

See  ^Jurisdiction  (7) 

Splitting  a  Tenure. 

A  putneedar  is  not  bound  to  split 
up  a  tenure  and  to  record  sepa- 
rately th9  jumwa  payable  by  the 
holder  gi  a  share 

Splitting  of  Cavse  of  Action. 

Arrears  of  rent  for  successive  years 
are  several  and  distinct  causes 
of  action,  and  not  parts  of  one 
cause 

*V.  ^. — ^0^f  Madras  lUg^  Courtis 
decision  given  as  a  foot-note  in 
above  case 
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219 


314 

373 


421 


465 


495 


I3« 


220 


i6q 


Stamps. 

• 
(i)  No  larger  sum  can  be  recovered 
under  section  14,  Act  XXXVI. 
of  i860,  upon  a  bond  executed 
on  an  optional  stamp  than  is 
covered  bv  that  stamp,  and  no 
amount  of  penalty  can  make  up 
the  deficiency  in  the  stamp... 

(2)  A  petition  of  regular  appeal 
bearmg  i^  bicoTor  stamps, 
amounting  m  aggregate  to  the 
remiisite  value*  was  held  to  be 
sutiiciently  stamped  under  the 
rule  as  it  at  present  stands     ... 

Stating  Exbcution. 

Application  for«-"«^was  dedinad,  be- 
cause nothing  was  shown  beyand 
the  fact  of  an  appeal,  aad  there 
had  been  great  oelay  on  appli- 
cant's part 

Struck-ow. 

A  suit  *'  number  kharif*  or  "  struck- 

off"  is  not  a  passing  of  judgment 

by  default  under  section  114,  Act 

VIII.  of  1859,  predudtng plaint- 

.  iff  from  bringing  a  fresh  euit  ... 

Substitution. 

See  Mone^'deht, 
See  Receipt, 

Succession. 


See  Hindoo  Law  (7) 
See  Ramghur  Raj, 

Succession  Act  {Indian^, 

Section  282.  See  Aet  VJJi.  of  18 $9  (13) 

Suit  against  Guardian. 

(i)  In  a  suit  against  a  minor's  father, 
as  guardian  during  minority, 
where  the  good  faith  of  the  par- 
ties is  not  impugned,  the  mtnor 
is  liable 


219 


169 


374 


(2)  In  the  absence  of  any  stiikA  reason 
to  the  contrary,  execution  may 
be  taken  out  by  means  of  a  war- 
rant for  the  arrest  of  the  minor's 
person 
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374 


380 
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Suit  for  Rent. 

(i)  In  a  suit  for  rent,  the  fact  that  a 
third  party  had  been  plaintiflf's 
agent,  and  had  beeo  reMvi^tf 
rent  for  him  from  defendant,  was 
held  sufficient  to  establish  defend- 
ant's liability  to  pay  his  rent  to 
plaintiff  ... 
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Suit  for  REST^fContinuedJ. 

(3)  In  a -^  where  plaintiff  described 

'her jaiesks  dur'fnourosi,  and  the 

papers  showed  her  to  be  a  mou- 

rosi  ijaradar,  or  dur-mourosi 

.  talookdar,   the   misdescription, 

if  any,  was  held  to  be  insufficient 

, .  to  throw  out  plaintiff's  claim    ...         17 

(3)  A  party  who  has  been  irregularly 
admitted  as  an  intervenor  in  a 

before  a  Moonsiff ,  as  if  it         • 

was  being  tried  under  Act  X.  of 

1 850,  is  not  entitled  to  be  treated 
as  if  he  had  been  made  a  party 
'  under  section  73,  Act  V 11 1,  of 
1859  ...       176 

(4)  In  a  — ^  in  which  plaintiff  relied 
>  on  an  entry  in  <lefendant's  own 

account  as  naib  of  the  village 
as  to  the  rate  of  rent  payable  by 
<  him,  HBLD  that,  unless  defend- 
(    t  ant's  signature  was  forged,  and 

the  leaf  not  genuine,  the  entry  was 
an  admission  that  the  rentthene^ 
in  mentioned  was  the  rent  paid       213 

(5)  An  allegation  of  wrongful  eject- 

ment of  defendant  by  plaintiff  is 

-  no  answer  to  a during  the 

.   period  of  dispossession  ...      258 

(6)  In  a  —  where  lessee  pleaded 
dispossession,   his  defence  was 
held  to  have  (ailed,  because  he  was 
not  able  to  show  that  his  lessors 
had  no  title,  and  that  the  person 

who  ousted  him  had  a  title     ...       386 

Ip  Where  a  decree  gave  plaintiffs 
the  right,  to  assess  and  rective 
rent  for  each  year,  a  notice  under 
section  13,  Act  X.  o^  1859,  was 
held  not  necessary  when  the  rent 
found  assessable  for  the  years  for 
which  it  was  claimed  varied 
from  what  was  found  assessable 
in  the  year  of  the  decree  ...      452 

(8)  Where  a  soUhnama  is  a  distinct 
transaction  from  SLpottah,  sepa- 
rate suits  may  be  brought  for 
..  rent  in  respect  of  the  tenures 
respectively  held  under  these 
documents  ...      488 

See  Co^sharers, 
See  Issues  (3) 
See  yurisdiciion  (9) 
!  ..       «••     See  Putneedar  is) 

See  Special  Appeal  (4)  (9) 

Suit  for  Share  of  Joint-family  Property. 

See  L im Ha tion  {ij) 

Summary  Decision. 

•   See  Act  VIU.  0/1859  (2) 

SiMilMAIlY  DsFARTMSVT* 

See  Manager  (i) 


Summons  (Service  of). 

The  evidence  of  the  serving-peon 
that  he  endeavoured  to  serve 
the  summons  on  the  defendants, 
and  not  being  able  to  serve  them 
personally  he  affixed  a  copy  on 
the  outer  door  of  their  dwellme- 
house,  IS  legal  evidence  of  the 
fact  of  service  ...       362 

See  Agents. 

See  Resumption  {\) 

Sunday. 

See  Local  Investigation  (i) 
Surety  (Release  of). 

See  Security  (i) 
Sureties.      • 

See  PrincipaL    • 
Survey. 

See  Evidence  {2) 

T. 
Tainzahs.  'f 

See  Burma  Tifnber  Trade. 
Tenancy. 

Where  a  party  holdmg  lands  from 
Government,  under  a  settlement 
at  a  fixed  rent,  is  appointed 
bhoonyct  ^tth  a  remuneration 
recoverable  by  deduction  from 
the  rent,  the  appointment  to  such 
office  creates  nojageerdareen^if 
but  the  reservation  of  rent,  even 
though  small,  indicates  that  the 

remains,  giving  no  right  of 

exclusive  occupancy  ...       410 

Tenures. 


Time. 


See  Rents  (1) 


See  Execution  (11) 
See  Review  (5> 


Title  (Questions  of). 

See  Act  XXVII.  of  i860  (1) 
See  A  meens  (Civil  Court)  (4) 
See  Limitation  (18) 
See  Sales  in  Execution  (8) 

Transfer  op  Rights. 

See  Limitation  (11) 
Transfers  of  Execution  Cases. 

See  Jurisdiction  (i) 
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INDEX  (civil  JtULINGS). 


Trust. 

Where  immoveable  property  is  pur- 
chased with  money  not  belong- 
ing to  the  purchaser,  the  princi- 
ple of  a  resulting  — *  is  that  the 
purchase    was  made  with    an 

implied that  the  property 

should  belong  to  the  person  to 
whom  the  money  belonged  ;  but 

if  no  such was  intended,  it 

could  not  arise  by  implication , 
and  the  presumption  would  be 
met  by  the  facts  ...      259 

Trusteb. 

(i)  A  former  abuse  of  trust  in  an- 
other instance  cannot  be  pleaded 
against  a  — ^-  who  seeks  to  pre- 
vent a  repetition  of  abuse,  even 
if  he  was  formerly  implicated  in 
the  same  indefensible  'courses 
against  w|)ich  he  is^  seeking  to 
protect  the  property,  though  it 
would  be  a  reason  for  excluding 
him  from  the  administration  of 
the  property  as  5/te6at7  ...        41 

(2)  An  executor  holding  an  estate 
in  trust  to  pay  the  profits  to  the 
heirs  cannot  plead  adverse  pos- 
session against  them  so  as  to  bar 
their  claim  by  limitation  ...       190 

U. 

Use  akd  Occupation. 

Ste  Putneedar  (3) 

UlBR. 

See  Bund, 

See  Right  of  Way. 

V. 


Value. 


See  Appeal  (3) 

W. 

Waging  War  against  the  Quebn. 

See  Forfeiture. 
Waiver, 

See  Registration  (2) 

Want  op  Privity. 

See  Contract  (1) 
Warrakxy, 

See  Contract  (2) 
WiiGHT  OF  Evidence. 


Widow. 


See  Special  Appeal  (5) 

See  Mahomedan  Law  (l)  (3) 

(5>  W  (9) 


• 
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Will. 

(i)  Where  a  plaintiff  claims  under  a 

,  and  the  Court  finds  the— • 

not  bond  fide,  it  ought  to  decide 
the  case  on  that,  and  not  go  into 
other  issues  ...  ...       188 

(2)  Construction  of  a in  which  a 

Mahomedan  testator  desired  that 
his  moveable  estate  should  not  be 
divided  or  alienated  by  any  of  his 
heirs,  and  directed  his  executor  to 
appropriate  the  net  income  ac- 
cording to  a  schedule  annexed  to 
his  will  among  certain  specified 
persons  divided  into  two  classes, 
those  who  took,  and  those  who  did 
not  take,  by  inheritance  ...       190 

Withdrawal  from  Suit. 

See  jurisdiction  (10) 

Witnesses. 

(i)  Projper  course  for  a  Jfudge  where 
plaintiff's  pleader  is  unable  on 
the  day  of  trial  to  prove  which 

of  his  absent against  whom 

he  has  applied  for  further  pro- 
cesses to  be  issued  are  material      141 
(2)  Except  where  there  is  a  clear  in- 
tention   to    delav    or    obstruct 
justice,  it  is  the  cluty  of  a  Court 
to  examineall  the  witnesses  whom 
the  parties  wish  to  be  examined      173 
See  Ameens  (2) 
See  Arbitration  (7) 
See  Defamation  of  Character. 

Witnesses  (of  Opposite  Party), 

See  Evidence  (19) 
Wives. 

See  Hindoo  Law  (7) 

Wrongful  Attachment. 

Damages  were  held  to  have  been 
rightly  decreed  on  account  of 

,  as  well  as  half  costs  to 

plaintiff  ...       150 

Wrongful  Delivery. 

See  Railway  Company  (1) 

Z. 
Zemindars. 

See  Contribution  (2) 

Zbratet  Lands. 

See  Assessment. 

ZuR-i-PBSHOBE  Lease. 

In  a  —  the  words  •*  after  the 
expiry  of  the  term,  it  will  be 
competent  to  me  (the  mortgagor) 
in  the  month  of  Jeith  of  any 
year  I  can  to  pay  the -*~  and 
cancel  the  lease, '^  were  held  to 
bar  re-entry  in  the  middle  of  any 
year;  but  to  contain  no  undertak- 
ing by  the  mortgagee  to  hold 
on  until  it  suited  the  mortgagor  '  ■ 
to  pay  him  off  ...      an 
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Wooma    Moyee   Burmonya  v,    Kunuck  , 

Chunder  Mookerjee                          ...  418 

WoomeshChunderRoy  t/.Gooroodoss  Roy  9 


f 


INDEX 

(CRIMINAL  RULINGS). 


■ 


A. 

^BBTMBNT. 

Seaion  114,  and  not  section  149,  of 
the  Penal  Code,  was  held  to 
apply  to  a  case  where,  upon 
a  charge  of  mischief  bv  nrei 
the  prisoner  admitted  4hat  he 
was  an  abettor,  and  that  he  was 
present  a^the  time  the  offence 
was  committed  ...        25 

Abetment  of  Waging  War  against 

THE  Queen. 

See  State  Trials  (l)  (2) 

Abkarbe  Revenue. 

The  provisions  of  section  61,  Code  of 
Criminal  Procedure,  as  amended 
by  Act  Vni.  of  1869,  are  not 
applicable  to  fines  and  forfeitures 
under  Act  XXI.  of  1856,  so  as 
to  allow  of  imprisonment  and 
distress  going  on  simultaneously  7 

Absconding  Offender. 

See  Attached  Property  (i) 

Accretions. 

See  Land  Disputes  (7) 

Act. 

See  Charter  Act, 

Act  XXXVI  I.  01^1855. 
See  Appeal  (1) 

Act  XXI.  OP  1856. 

See  Abkaree  Revenue, 

ActVIII.op  1859. 

Section    263  or    264.     See    Land    Dis' 

putes  (4) 

ActXLV.  of  i860. 

Section  100,  els.  i,  2,  &  6.    See  Misdirec- 
tion (i) 

Section  114.  See  Abetment, 

Section  149.  See  Abetment. 

I  Section  174,  See  Contempt  of  Court. 

Section  188.  See  Contempt  of  Lawful 
!  Authority, 


Act  XLV.  of  iSOo^CCon  tinned  J, 


Section  188. 
Section  250. 
Section  343. 
Section  352. 
Section  403. 
Section  405. 
Section  408. 
Section  471. 
Section  498. 


See  Land  Disputes  (3) 

See  Forgery, 

See  A  mends. 

See  Amends. 

See  Misappropriation, 

See  Postage  Stamps, 

See  Forgery, 

See  Forged  Document  (1) 

See  Marriage. 


Act  V.  OF  1861. 

Section  29.    See  Police  Officer. 


Act  XXV.  of  1861. 

Chapter  XXIX, 
Section  30. 
Section  61. 
Section  62. 

Section  62. 
Section  224. 
Section  252. 
Section  259. 
Section  270. 
Section  270. 
Section  282. 

Section  308. 

Section  316. 
Section  318. 
Section  318. 

Section  319. 

Section  319. 

Section  404. 
,  Section  404. 

Section  426. 
I  Section  426. 

I  Section  426. 

Section  426. 
Act  XX.  of  1865. 


See  Jurisdiction  (i) 
See  Land  Disputes  (7) 
See  Abkaree  Revenue. 
See  Contempt  of  Lawful 

Authority, 
See  Land  Disputes  (5) 
See  Adjournment, 
See  witnesses  (i) 
See  Procedure  (2) 
See  A  mends. 
See  Procedure  (2) 
See  Breach  of  the  Peace 

(2) 
See  Contempt  of  Lawful 

Authority, 
See  Maihtenance, 
See  Jurisdiction  (3) 
See  Land  Disputes   (i) 

(2)(7)(io)(ii) 
See  Attached Property(2) 
See  Land  Disputes  (9) 
See  Adjournment. 
See  High  Court. 
See  False  Evidence  (2) 
See  Postage  Stamps, 
See  Revision  by  High 

Court. 
See  State  Trials  (2) 


See  Mookhtear. 


Act  XIV.  of  1S66. 

Section  49.    See  Postage  Stamps. 
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Act  XX.  or  1866. 

Sections  93  &  95.     See  Registration, 

Act  XIV.  of  1868. 

Section  11,     See   Contagious   Diseases 
(2) 

Act  vim.  of  1869. 

See  Abkaree  Revenue, 


Appellate  Court. 

See  Evidence  (4) 

Arrest. 

The  force  of  a  warrant  of 


IS  at  an 


an 


Adjournment. 

^  Although  an    improper  —  of 

inquiry  by  a  Magistrate,  was 
scarcely  an  error  m  the  deci- 
sion upon  a  point  of  law,  or 
involved  any  question  of  law 
justifying  the  interference  of  the 
High  Court  under  s.  404,  Code 
of  Criminal  Procedure,  the  Court 
•  under  s.  15  of  the  Charter  Act 
set  aside  the  order  of  the  Ma- 
gistrate adjourning  the  inquiry 
when,  according  to  s.  224,  there 
was  not  the  absence  of  a  witness, 
or  other  reasonable  cause  render- 
ing it  necessary  or  advisable  to 
•  adjourn  the  inquiry  ;  the  power 
conferred  by  s.  224  being  one 
which  can  only  be  exercised  in 
cases  which  come  really  within 
the  terms  of  that  section 

Admissions. 

See  Abetment, 
'  See  Dacoity. 
See  Evidence  (3) 

Alluvial  Lands. 

See  Land  Disputes  (7) 

Amends. 

Where  a  complaint  constituted  a 
•charge  of  wrongful  confinement 
under*s.  343,  and  not  one  of 
criminal  force  under  s.  352  of 
the  Penal  Code,  the  order  award- 
ing — —  under  s.  270,  Code  of 
Criminal  Procedure,  was  quash- 
ed as  illegal 

Appeal, 

(i)     No lies  to  the  High  Court, 

under  Act  XXXVI I.' of  1855, 
from  a  conviction  by  the  Deputy 
Commissioner  of  the  Sonthal 
Pergunnahs 
(2)  Criminal  appeals  to  the  High 
Court  may  be  disposed  of  by 
single  Judges.  No  second  peti- 
•  tion  of  —  can  be  allowed   to 

be  considered  after  a  first  one 
%  has  been  rejected  by  a  single 

Judge 
See  Contagious  Diseases, 


Assam. 


end  when  the  prisoner  is  brought 
before  the  Magistrate 
See  Evidence  (2) 


See  jurisdiction  (1) 
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Attached  Property. 

(1)  The  proper  remedy  of  claimants 

to belonging  to  an  abscond- 
ing offender  is  by  a  civil  suit. 
The  plea  of  informality  can  be 
considered  on  the  surrender  of 
the  fugitive.  Caution  against 
sale  until  the  needful  formalities 
are  carried  ou( 

(2)  A  Magistrate  may  fease  land  at- 

tached under  s.  319,  Code  of 
Criminal  Procedure 

Attachment. 

See  Land  Disputes  (9) 

Attempt 

At  extortion 

B. 

Breach  or  the  Peacr. 

(1)  A  Magistrate   acts  without  juris- 

diction in  making  an  order  bind- 
ing a  person  to  keep  the  peace, 
when  there  is  no  complaint  be- 
fore him  of  a being  likely 

to  be  committed  by  such  person, 
and  without  taking  any  evidence 
in  the  matter 

(2)  It     is   illegal    and     contrary    to 

the  provisions  of  s.  282,  Code 
of  Criminal  Procedure,  to  take 
recognizances  from  one  person 
in  order  to  prevent  another  from 
committing  a 

See  Land  Disputes, 

Breach  of  Trust. 

See  Forgery, 


II 


47 


Charge. 


C. 


See  False  Evidence  {\)U) 
See  Irregularity  (3) 
See  Misdirection, 
See  Plea  of  Not  Guilty. 


Charter  Act. 

Section  15.    See  Adjournment, 


^ 
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^ivii.  Court. 

See  Attached  Property  (i) 
See  Criminal  Prosecutions. 
See  yurisdiction  (i) 
See  Land  Disputes  (3) 
See  Maintenance* 

Coi>B  OF  Criminal  Procedure. 
See  Act  XXV.  of  186 1. 

Commitment. 

See  False  Evidence  (1) 
See  Forgery* 
See  Irregularity  (i) 
See  yurisdiction  (2) 

Complaint. 

See  Breach  of  the  Peace  {\) 

See  Dismissal, 

See  Procedure,  . 

Confinement.      « 

See  Wrongful — r-. 


Conjugal  Rights  (Restitution  of). 
See  Jurisdiction  (i) 

Contagious  Diseases. 

There  is  no  appeal  from  a  conviction 
under  s.  11,  Act  XIV.  of  1868, 
for  a  registered  prostitute  neg* 
lecting  to  appear  for  examination 

Contempt  op  Court. 

Before  convicting  a  person  under 
s.  174,  Penal  Code,  it  is  neces- 
sary to  prove  that  he  had  notice 
to  appear  at  a  certain  time  and 
place,  and  that  he  did  not  do  so 

Contempt  op  Lawful  Authority. 

(1)  An  order  in  writing  under  s.  62 

of  the  Code  of  Criminal  Proce- 
dure  is  necessary  to  sustain  a 
charge  under  s.  188  of  the  Penal 
Code 

(2)  Queere, — Whether  a  Mafiristrate 

has  not  power  to  proceed  under 
the  former  section,  instead  of 
under  s.  308,  against  a  party  for 
disobeying  an  order  issued  by 
him,  directing  the  party  to  clean 
a  privy  pronounced  to  be  a 
nuisance? 

Conviction. 

See  Criminal  Prosecutions. 
See  State  Trials  (3) 

Criminal  Appeals. 

See  Appeal  (2) 

Criminal  Breach  of  Trust. 

See  Forgery, 

See  Postage  ^Stamps, 

Vol  XVII. 
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Criminal  Force. 

See  Amends  (i) 

Criminal   Intimidation,    Insult,    & 
Annoyance. 

An  intention  to  intimidate,  insult,  or 
annoy,  any  person  in  possession 
of  a  house  does  not  mean  to  in- 
sult or  annoy  any  person  in  con- 
structive  but  actual  possession 
of  the  premises 

Criminal  Procedure  Code. 

See  Act  XXV.  of  i86t. 

Criminal  Prosecutions* 

As  a  general  rule,  one  of  two 
parties  to  an  impending  suit 
ought  not  to  put  the  criminal 
law  in  motion  as  against  the 
other  in  matters  connected  with 
the  suit ;  or,  if  he  does  so,  the 
hearing  of  the  criminal  case 
ou^ht  to  be  postponed  until  the 
suit  is  concluded.  But,  although 
that  is  a  good  ground  for  ques- 
tioning the  propriety  of  a  prose- 
cution, it  is  not  a  ground  for  ques- 
tioning the  legality  of  a  con- 
viction 

Cross  Examination. 

See  Witnesses. 

D. 
Dacoity. 

(i)  Merely  being  seen  getting  on 
board  a  boat  with  four  persons 
who  have,  on  their  own  admis- 
sions, been  convicted  of  belong- 
ing to  a  gang  of  dacoits,  is  not 
sufficient  eviaence  against  those 
so  seen 

(2)  To  make  an  admission  of  guilty 
knowledge  of  the  means  by 
which  money  supposed  to  have 
been  acquired  by was  obtain- 
ed, evidence  under  s.  150,  Code 
of  Criminal  Procedure,  it  must 
be  shown  that  the  admission  was 
antecedent  to  the  discovery  of 
the  money 

Depositions. 

See  Irregularity  (i) 

Dishonest  Misappropriation. 

See  Misappropriation. 

Dismissal. 

Order  of  Assistant  Magistrate  dismiss- 
ing a  case  upon  a  police-report 
without  giving  complainant 
an  opportunity  to  show  cause 

against  the set  aside 

See  Procedure. 
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DfSPOSSBSSIOK. 

See  Land  Disputes  (3) 

DlSTRBCS. 

See  AbkarH  Revenue, 


Error. 


E. 


See  Falee  Evidence  (a) 
See  Irrefulariiy, 
See  Revision  by  High  Court. 
See  State  Trials  (2) 

Evidence. 

(i)  Statemenls  made  before  a  Police 
Inspector  are  not ,  and  can- 
not be  used  as  —  in  the  trial  ; 
and,  unless  it  can  be  shown  that 
the  — 1^  taken  helore  the  Magis- 
trate has  been  used  as at  the 

Sessions  trial,  and  laid  before  the 
Judge  and  assessors,  and  that 

they,    after    hearing  that , 

based  their  opinion  upon  it,  that 
'^'^  cannot  be  laid  befcNre  the 
High  Court,  and  made  use  oi  in 
support  of  an  appeal 

(a)  The  rule  of  that    letters 

found  in  the  house  of  a  person 
after  his  arrest,  and  whilst  ip 
custody,    cannot    be    used    in 
,  IS  subject  to  the  excep- 
tion that  the  existence  of  the 
letters  found  may  be  established 
either   by   direct   proof   or   by 
strong  presomDtivtt -^^ 
(3)  Admissions  made  by  a  prisoner's 
vakeel  cannot  be  used  against 
the  prisoner 
U)Per  Mitier,  y.— An   Ap(«llate 
Court  is  bound  precise^  in  the 
same  way  as  the  Court  <rf  first 
instance  to  test  evidence  extrinsi- 
caHy  a»  weU  as  intrinsicalh^    . . . 
See  Breach  of  the  Peace  (1) 
See  Contempt  of  Ceuri, 
See  Dacaify, 
See  False  — *— . 
See  Irregularity  (a) 
See  Land  Disputes  (6> 
See  Marriage* 
See  Witnesses. 

Extortion. 

See  Procedure  (3) 

F. 

False  Evidence. 

(I)  A  Magistrate  making  a  cornmit- 

•  mmtt  for  giving        *  in  respect 

of  any  offence  inquired  into  un- 

%  dcr  Chapter  XII.  orXI V.,  Code 

of  Crijnmal  Procedure  must  set 

out  \hQ  precise  words  recorded  as 


False  Evidence.— (^Cc^n/muei/;. 

uaed  by  the  accused  ceniainii^ 
the  statement  which  he  under- 
takes to  prove  false,  and  not  state 
the  effect  ol  those  words 

(2)  When  certain  charges  did   not 

set  out  the  exaa  statement 
made  by  witnesses  which  the 
Magistrate  intended  to  prove 
false,  but  the  defect  was  not 
such  as  to  mislead  the  accused, 
the  High  Court  declined  to  inter- 
fere under  s.  426,  Code  of 
Criminal  Procedure,  birt  warned 
the  Magistrate  to  be  carefid  for 
the  future 

(3)  It  would  be  very  undesirable  for 

the  High  Court,  except  under 
very  peculiar  circumstances,  to 
entertain  in  the  Brst  instance  an 
applfcation  to  authorize  a  pro* 
secution  for  perju^ 


Fine. 


"5 


49 


Fire. 


Fishery. 


Force. 


See  Abkaree  Revenue. 
See  Procedure  (2) 


See  Mischief  by  Fire. 


See  Jurisdiction  (3> 
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See  Criminal  — — . 

Forcible  Dispossession. 

See  Land  Disputes  (3) 

Forfeiture. 

See  Abkaree  Revenue. 

Forged  Document  (Using). 

(1)  To  support  a  conviction   of  the 

offence  under  s.  471,  Penal  Code, 
there  must  be  a  usrng  of  a  docu- 
ment by  a  person  wlio  knows, 
or  has  reason  to  believe,  that 
it  is  forged 

(2)  The  ofibnce  of  altering  one  part 

of  a  document  executed  in  two 

Carts  for  the  mutual  security  of 
oth  the  parties  concerned  de- 
serves to  be  severely  punished 
See  Misdirection  {2) 

Forgery. 

The  accused  was  charged  with  two  " 
others  with  criminal  breach  of 
trust.  Evidence  was  taken  in 
support  of  the  charge  of  embez- 
zlement ;  but,  considering  that 
,  there  was  no  evidence  to  convict 

%     b 
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Forgery — f Continued), 

him  under  s.  408,  PenalCod*,  thb 
Assistant  Magistrate  chareed 
him  under  $.250.  Five  days  after- 
wards, he  was  charged  with , 

and  called  upon  to  plead  to  that 
charge,  but  no  separate  grounds 
of  committal  were  drawn  up. 
The  High  Court  agreed  with  the 
Sessionsjudge  that  the  commit* 
ment  in  its  present  state  was  in- 
complete, and  should  be  quashed 


FUGITIYB. 


See  Attached  Property  (l) 

Full  Bengr  Rulings. 

(Of  five  Judges,) 

See  Registration, 

(Of  three  Judges,) 

See  Evidence  (2) 
See  Irregularity  (I) 
See  Plea  of  Not  Guilty, 
See  State  Trials, 


H. 


High  Court. 

The  extraordinary  power  given  by  s. 
404,  Code  of  Criminal  Procedure 
was  declined  to  be  exercised  to 
quash  proceedings  held  under  a 
bond-fids  exercise  of  discretion 
in  4  case  where  a  fine  was 
imposed  for  keeping  a  piggeiy 

in  a  filtby  state 

» 

Su  Adjournment* 

See  Appeal  (2) 

See  False  Evidence  (3) 

See  Irregularity  (4) 

See  Jurisdiction  (i) 

See  "Land  Disputes  ^) 

See  Review. 

See  Revision  by  — . 

Hurt.  • 

An  accused  person  cannot  be  punish- 
ed, first  on  a  charge  for  noting, 
and  afterwards  on  a  charge 
for  — — --  when  the  lalter  is  in- 
cluded in  the  former 

1. 

IJMALLBB  Property. 

See  jurisdiction  (3). 

Ulegitihatb  Children. 

See  Maintenance  (i) 

^>tniisortiiBNT. 

See  Abkaree  Revenue  (1) 
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Irregularity. 

• 

(i)  Thfe  proceiedihgs  before  A  Magis- 
trate preliminary  to  commitment 

are   not  impeachable   for , 

because  some  of  the  depositions 
were  taken  befoVe  the  accused 
persons  were  brought  before  him         15 

(2)  Trie  Court  declined  to  set  aside 

the  preliminary  proceedings 
before  the  Magistrate,  because, 
though  there  mig^ht  have  been 

some in    tHerri,    thiey    had 

not  been  objected  to  by  the 
paKies,  notwithstanding  that 
they  had  had  full  opportunity  of 
doineso  ...        35 

(3)  The  decision   in   12    W.    R,  49 

does  not  apply  to  a  case  where 
a  regular  charge  was  subse- 
quently drawn  up,  g[iving  the 
pi-isoner  full  information  of  the 
offence  which  it  was  intended  to 
prove,  still  less  to  ah  ordinary 
Sessions  case,  where  the  regu- 
larity of  the  preliminary  preced- 
ing IS  not  in  question  under  the 
plea  of  not  guilty  ...        35 

(4)  The  not  examining  a  complainant 

and  not  reducing  nis examination 
into  writing  is  not  such  an  irre- 
gularity as  to  require  the  inter- 
ference of  the  High  Court  in  a 
trivia]  case,  unless  it  appears 
probable  (of  which  there  was  no 
suggestion  in  the  present  case), 
that  a  fresh  investigation  would 
produce  a  different  result       ...        37 
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JULKUR. 


See  Jurisdiction  (3). 


Jurisdiction, 

(:)  A  DufHah  hill-tribe  woman  hav- 
ing recused  to  obey  the  Deputy 
Commissioner's  order  directing 
her  to  return  to  her  husband's 
protection,  the  Commissioner  of 
Assam  directed  that,  in  case  she 
persisted,  she  should  be  taken 
across  the  border  and  put  back 
into  her  own  country.  On  a 
protest  by  way  of  appekl  against 
the  ordfer  of  the  DepUhr  Com- 
missioner, the  Judicial  CTommis- 
sioner  referred  the  matter  to  the 
High  Court  for  orders  tinder 
Chapter  XXIX.  of  the  Code  of 
Criminal  Procedure :  Held  that 
this  was  nota  case  which  could  be 
referred  under  Ch^tet  XXIX. 
of  that  Code;  that  the  order  of 
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Jurisdiction — (Continued). 

the  Deputy  Commissioner  was  a 
judicial  order,  not  made  in  a  cri- 
minal matter,  but  in  a  suit  for  re- 
stitution of  conjueal  rights,  and, 
as  such,  appealable  to  the  Judi- 
cial Commissioner ;  that  the  pro- 
per form  of  the  order  in  such  a 
case  was  that  the  woman  should 
return  to  her  husband,  and  live 
with  him  ;  and  that  the  only  way 
in  which  such  an  order  could  be  ; 

enforced  was  by  imprisonment  of  \ 

the  wife  and  attachment  of  her 
property,  or  both,  under  s.  200, 
Aa  VIII.  of  1859  ...       13 

(2)  Prisoner,  whilst  under  trial  be- 
fore the  Sessions  Court  upon  a 
charge  framed  under  s.  436, 
Penal  Code  (mischief  by  fire,  &c., 
with  intent  to  destroy  a  house), 
was  charged  under  s.  224  with 
escaping  from  lawful  custo- 
dy. The  Magistrate,  being  too 
late  to  make  the  latter  offence  the 
subject  of  another  charge  in  the 
same  case,  made  a  separate  com- 
mitment of  the  prisoner,  after 
he  had  been  convicted  of  the 
"  former  offence,  for  the  latter 
offence  which  was  one  cognizable 
by  the  Mag^istrate.  The  com- 
■  mitment  was  cancelled,  and  the 
Magistrate  directed  to  Heal  with 
the  case  himself  ••.        14 

(3}  '^^^  decision  of  the  Deputy  Ma- 
gistrate was  quashed  (i)  because 
the  property  in  dispute  being 
ijmallee,  he  had  no  jurisdiction 
to  try  the  dispute  under  s.  318, 
Code  of  Crimmal  Procedure,  but 
ought  to  have  proceeded  in  the 
manner  laid  down  in  Circular 
Ordei'No.  10,  dated  i6th  April 
1863 ;  and  (2)  because  a  portion 
of  the  disputed  julkur  being 
situated  within  the  District  of 
Backergimge,  the  Deputy  Ma- 
gistrate of  rurreedpore  had  no 
■  ■  with  reference  to  that  por- 
tion of  ^e  julkur  which  was  ad- 
mittedly not  within  the  limits 
of  his——  ...        33 

See  Appeal  (2) 

See  Breach  of  the  Peace  (l) 

See  Land  Disputes  (4)  (5)  (7)  (8) 

See  Maintenance, 

See  Registration, 

See  State  Trials  (i)  (2) 


L. 


Land  Disputbs. 


Jury. 


S^e  Misdirection, , 


(i)  It  is  a  misconception  of  the  aim 
and  object  of  the  law,  as  well  as 
a  waste  of  time  to  the  Court  and 
of  money  to  the  parties  to  come 
up  to  the  Court  under  s.  318, 
Code  of  Criminal  Procedure, 
with  questions  of  title  to  posses- 
sion of  land  which  can  only  be 
settled  in  a  Civil  Court ^ 

(2)  The  mere  service  of  a  notice  upon 

a  Mofussil  naib  who  takes  no 
steps  whatever  to  consult  his  em- 
ployer or  act  under  her  directions 
IS  not  such  a  notice  as  is  con- 
templated by  s.  318,  Code  of 
Criminal  Procedure,  in  a  case 
of  — 

(3)  The  sanction  of  the    Civil  Court 

is  not  necessary  to  9  complaint  of 
forcible  dispossession  by  a  party 
who  was  put  into  possession  by 
the  Civil  Court ;  nor  is  the  Ma- 
gistrate limited  in  his  action  by 
the  mistake  of  the  complainant 
in  citing  s.  188,  Penal  Code, 
as  the  section  under  which  the 
offence  charged  falls 

(4)  The  purchaser  of  an   interest  in 

knd  at  a  sale  in  execution  of 
decree  obtained  an    order  for 
possession  under  s.  263  or  264, 
ActVIIi.  of  1859,  and  a  dispute 
arose  between  him  and  another 
person  who  had  some  interest  in 
the  land,  as  to  what  passed  under 
the  sale-certificate.   Withotit  as- 
certaining the  rights  of  the  par- 
ties, the  Magistrate  made  certain 
orders,  the  effect  of  which  was  to 
exclude   the   auction -purchaser 
for  sometime  from  exercising  the 
right  alleged  to  have  passed  to 
him  under  the  purchase :   Help 
that  the  Magistrateought  to  have 
made  no  order  at  all  with  refer- 
ence to  the  property,  leaving  1} 
to  the  parties  to  determine  their 
rights  in  the  Civil  Court,  and 
that  he  had  ample  power  under 
the  section  to  do  what  was  neces- 
sary to  prevent  a  breach  of  the 
peace 

(5)  The    High  Court   may    int^*^^ 

with,  and  quash,  an  order  ps^ssed 
by  a  Magistrate  under  s,  02, 
Code  of  Criminal  Procedure, 
when  the  order  is  such  that  it  ^a« 
beyond  the  power,  and  out  of  the 
jurisdiction,  of  the  Magistrate  to 
make  it  .    '• 

(6)  e«/pre.— Whether  pleaders  have 

a  right  to  be  heard  in  such  cjises  J 

d 
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Land  Disputes — (Continued), 

(7)  A   Magistrate    has  jurisdiction, 

under  s.  318,  Code  of  Cri- 
minal Procedure,  to  prevent 
breaches  of  the  peace  in  places 
where  the  rivers  have  dried  up. 
The  jurisdiction  that  was  once 
there  under  s.  30  is  not  taken 
away  by  reason  of  the  land 
having  appeared  and  the  water 
disappeared 

(8)  It  is  not    competent  to  a  part^ 

who,  when  there  is  no  clear  evi- 
dence of  actual  possession,  puts 
in  certain  documents  which  would 
l>e  evidence  of  title,  and  invites 
I  the  Magistrate  to  consider  them 

I  as  bearing  upon  the  fact  of  pos- 

session, to  object  afterwards  that 
the  Magistrate  has  gone  into  the 
question  of  title 

(9)  When  a  Magistrate  is  not  satis- 
fied that  either  of  the  contending 
parties  was  in  actual  possession, 
his  proper  course  is  to  attach  the 
property,  and  not  give  either 
party  what  might  be  supposed  to 
be  tfie  advantage  of  a  finding  on 
his  part  that  there  was  possession 

(10)  Where  a  Magistrate  made  an 
order  under  s.  318,  without 
previously  recording  a  proceed- 
ing, his  order  was  annulled,  and 
the  case  sent  back  to  him  that  he 
may  proceed  under  the  section 

(11)  A  Magistrate  cannot,  under 
5.  318,  Code  of  .Criminal  Proce- 
dure, decide  as  to  the  respective 
claims  or  rights  to  actual  posses- 
sion, noract  upon  former  decisions 
to  prove  previous  title  or  posses- 
sion. All  that  he  has  to  do  b  to 
find  which  party  is  in  actual 
possession 

See  Attached  Property, 


Lease. 


See  Attached  Property  (2) 
M. 


Magistrate. 

Per  Ainslie,  y.— A  — — ,  as  an 
Executive  Officer,  is  not  boQnd 
to  attend  to  a  Judge's  extra- 
judicial observation  not  war- 
ranted by  law 
Maivtewavce. 

A  dectsion  d  the  Civil  Court  refus- 
ing to  enforce  a  contractor  agree- 
ment against  a  man  for  the 

of  a  woman  cannot  conclude 
either  the  woman  from  applying, 
or  a  Magistrate  from  making  an 
order,  under  s.  316,  Code  of 
Criminal  Procedure,  for  the  — — 
of  their  illegitimate  daughter  ... 
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Marriage. 

In  a  charjge under  s.  498,  Penal  Code 
(of  Uking  away  a  married  woman), 

must  be  presumed  from  the 

fact  of  a  man  and  woman  living 
together,  and  from  their  own 
evidence  (altogether  unrebutted) 
that  she  is  his  legally  married  wife 

Married  Woman. 

See  Marriage, 

Misappropriation. 

It  was  considered  to  be  a  matter 
of  trade  between  the  prosecutrix 
and  the  prisoner  who  took  certain 
hides  from  the  former,  but  refus- 
ed to  pay  for  them,  and 
held  not  guilty  of  dishonest 
under  s.  403,  Penal  Code 

See  Postage  Stamps, 
Mischief  by  Fire. 

See  Abetment, 

Misdirection. 

(i)  It  was  no on  the  part  of  the 

Judge  in  not  calling  the  atten- 
tion of  the  Jury  to  els.  i  and 
2,  s.  100,  Penal  Code,  when  he 
particularly  called  their  atten- 
tion to  ch  6 

(2)  A  Judge  has  everv  rifirht  to  draw 
the  attention  of  tne  Jury  to  any- 
thincr  which  appears  to  be  a  pal- 
pable alteration  or  blot  on  the 
face  of  a  document  alleged  to 
be  forged 

MoFussiL  Naib. 

See  Land  Disputes  (a) 

MOOKTBAR. 

Where  a    Magistrate  suspended  a 

-for  three  months iqy  making 

a  wilful  false  statement,  it  was 
held  that  the  Magistrate  had  no 
power  to  suspend  the  ■  ■  under 
Act  XX.  of  1865,  and  his  suspen- 
sion was  set  aside  ...  6 

Municipal. 

See  Contempt  of  Lawful  Authority, 
See  High  Court. 

N. 

Naib. 

See  Land  Disputes  {2) 
Notice. 

See  Land  Disputes  (2) 
Nuisance.  ^ 

See  Contempt ofLatxfu lAu thority (2) 
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P. 

Penal  Code. 

See  Act  XLV.  of  j 860, 
Perjury. 

See  False  Evidence. 

PI66BRy(RBBPING CLEAN). 

See  High  Court, 

Plea  of  Not  Guilty. 
Effect  of 

Pleaders. 


{foot-note)         36 


Preliminary  Proceedings. 

See  Irregularity  (2)  (3) 

Presumftion. 

See  Marriage. 

Privy  (cleaning ^. 


See  Evider.ce  (3) 

See  Land  Disputes  (6) 

Police  Officer. 

(i)  A under  suspension  cannot 

be  convicted,  under  s.  29,  Acfl  V . 
of  1861,  of  withdrawing  from 
the  duties  of  his  office  without 
permission  ...         12 

(2)  Before  a can   be  convicted 

of  an  offence  under  9.  29,  A<5^  V. 
of  1 86 1,  it  must  be  found  that 
he  is  guilty,  not  of  mere  neglect, 
but  ofdeli  berate  and  intentional 
violation  of  duty  ...        34 

Police  Report. 

See  Dismissal, 

POSSBS^IOM. 

Se6  Criminal  Intimidation ^  Insult, 

and  Annoyance, 
S&e  Dacoiiy. 
See  Land  Disputes, 

Post  Office. 

See  Postage  Stamps. 

.'iPosTAGE  Stamps. 

The  accused,  being  entrusted  to  put 
a  proper  amount  of  stamps  on 
a   letter,  and   return  such  as 
might  not  be  required,  did  not 
return  them,  but  missmpropriat* 
«d  stamps  to  the  vaiue  of  two 
annaSy  and  was  convicted  and 
punished   under   s.  49,  Indian 
Post  Office  Aa  (XIV.  ol  1866), 
instead  of  under  the  Penal  Code, 
for  criminal   breach   of  trust. 
As  the  accused  had  not  been 
sentenced  to  a  larger  amount  pf 
punishment  than  could  have  been 
awarded  for  criminal  breach  of 
trust,  nor  shown  to  have  been 
prejudiced  by  the  error  of  con- 
victing him  under  the  Post  Office 
Adl,  the  High  Court  could  not, 
under  s.  426,   Code  of  Crimi- 
nal Procedure,  reverse  or  alter 
the  sentence,  pointing  out  at  the 
same  time  that  this  was  one  of 
those  cases  in  which  it  was  a  mis- 
take to  look  at  the  smallness  of 

^  the    amount     misappropriated 

rather  than  to  the  gravity  of  the 
offence  ,,, 


See  Contempt  of  Lawful  Autkoritji 

Procedure. 

(1)  The  Court  declined  to  say  that, 

as  amatterof  law,  theMagistrate 
acted  illegally  in  calling  upon 
complainant  to  produce  proof 
ex  parte  to  justify  the  issue  of  pro- 
cess, and,  upon  default  of  such 
proof,  in  dismissing  the  charge       I 

(2)  Where  a  Magistrate  dismissed  a 

complaint  on  default  unders>a59. 
Code  of  Criminal  Procedufe,and 
fined  the  complainant  undef  s. 
270,  the  fine  was  remitt^,  And 
ordered  to  be  refunded  ..•       ' 

(3)  The  Deputy  Magistrate  Was  cen- 

sured for  his  precipitancy  in  dis- 
missing a  complaint  of  a  deli- 
berate attempt  at  extortion,  sap- 
ported,  as  it  was,  by  evidence  on 
the  record.  The  prisoners  having 
been  acquitted,  the  Court  passed 
no  further  order  regarding  the 
case  ...       1 

Sm  Adjourttmenf, 
See  Land  Disputet  (9)  (to) 
See  Revision  by  High  Court, 


R. 


Recognizances. 

See  Breach  of  the  Peace, 

Reoistration. 

The  proceeding^  of  a  Magistrate 
who  tries  prisoners  charged  with 
having  committed  offences 
under  ss.  93  and  95,  Registra- 
tion Act  XX.  of  1866  are  no^ 
illegal  and  without  jurisdkrtion  or 
otherwise  bad,  merely  because 
the  prosecution  was  (with  the 
sanction  of  the  Registrar  to 
whom  he  was  subordinate)  insti- 
tuted against  the  accused  by  the 
same  Magistrate  in  his  otnciaf 
capacity  of  Sub-Registrar 


Regulation  III.  of  x8i8'. 


See  State  Trials  (3) 


Review. 


50 


\ 


The  Court  Itas  no  power  to — ^its 
judgmeftt  iff  crirt'm47  cases'     ... 

.      f 


39 
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Revision  by  High  Court. 

Section  426,  Code  of  Crimmal  Pro- 
cedure, allows  no  revision  by  the 
High  Court  in  cases  where,  in  the 
judgment  of  the  Appellate  Court, 
an  accused  person  has  not-  been 
prejudiced  by  an  error  or  defect 
in  the  proceeding  before  the 
Masnstrate  (^*^.,  as  in  this  case, 
by  the  alteration  of  the  charge 
and  the  omission  of  the  Magis- 
trate to  record  a  separate  defence) 

Right  0¥  Private  Defence. 

The  firing  of  a  eun  at  persons  at 
a  distance  of  25  yaras  without 
a  reasonable  apprehension  of 
danger,  and  without  any  neces- 
sity for  so  doing  is  not  justi- 
fiable by  the 


See  Misdirection  (1) 


Rioting. 


See  Hurt* 


S. 


Sale. 


See  Attached  Property  (i) 

Sostthal  Pergunnahs. 
See  Appeal  (i) 

State  Trials. 

(1)  The  Sessions  Court  at  Patna  was 

held  to  have  jurisdiction  to  try 
the  offence  of  abetment  of  wag- 
ing war  against  the  Queen, 
though  the  waging  of  war  did 
not  take  place  in  Patna,  the  rule 
of  law  as  to  abetment  being  that, 
where  parties  concert  together, 
and  have  a  common  object,  the 
act  of  one  of  the  parties,  done  in 
furtherance  of  the  common  object 
and  in  pursuance  of  the  concert- 
ed plan,  is  the  act  of  the  whole 

(2)  The  jurisdiction  of  the  Sessions 

Court  at  Patna  was  not  affected 
by  the  erroneous  statement  in  the 
charge  of  the  abetment  having 
taken  place  at  Calcutta,  when  the 
evidence  was  sufficient  to  show 
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State  Trials — (Continued). 

the  abetment  at  Patna*;  such 
erroneous  statement  being  an 
error  or  defect  in  the  charge, 
which  is  cured  by  s.  426,  Code  of 
Criminal  Procedure 
(3)  The  issue  of  a  warrant  of  com* 
mitment  by  the  Governor- 
General  in  Council,  under  Regu- 
lation I II.  of  1 81 8  cannot  be  treat- 
ed in  the  nature  of  a  conviction 
of  the  person  so  placed  under 
personal  restraint,  so  as  to  give 
immunity  to  the  person  so  com- 
mitted and  afterwards  discharged 
from  all  political  offences  com- 
mitted before  that  period,  on  the 
ground  that  he  has  already  been 
tried,  convicted,  and  punished  .. 


Suitors. 


Title. 


Vakeels. 


See  Criminal  Prosecutions, 

T. 

See  Land  Disputes  (8) 
V. 


See  Pleaders, 


W. 


Warrant. 


15 


See  Arrest. 

See  State  Trials  (3) 

Witnesses. 

(1)  A  Magistrate  cannot  refuse   to 

allow whom  he  allowed  to  be 

cross-examined  by  the  accused 
previous  to  the  prepacatton  of 
a  charge,  to  be  recalled  and 
cross-examined  after  the  accused 
has  been  put  upon  his  defence 
under  s.  252,  Code  of  Criminal 
Procedure,  treating  them  as  — 
for  the  prosecution 

(2)  Prisoners  should  name  their 

at  the  commitment 

Wrongful  Confinement. 
See  Amends  (i) 


15 


15 


51 
58 


•ar 


A 


.f- 

.1 

t 


V 


TABLE  OF  CASES 

(CRIMINAL  RULINGS). 


J 


A. 

Adhya  Thakoor 
Aman  Chinaman 
Aroeenooddeen 
:  Ameer  Khan 
I  Anunto  Koyburt 
Aaeetnoddy 
;  Azgar  Howladar  v,  Asaruddin 

B. 

Banchanidhi  Mah^ty 

Bapooram  Aham  v,  Gunga  Ram  Kacharee 

Berey  v.  Neeah  Gam 

Bhim  Parini  v.  Bighnessur  Putnaik 

Bholay  Paramanick   ... 

Boodhun  Ahir 

Boydonath  Mookerjee 

B<^uin  Moochee      ... 

Brojendro  Koomar  Rai  Chowdhry,  alias 

Dkrhoo  Baboo     ... 
BuBee  Singh  v,  Kanai  Chowdhree 

C. 

Oiunder  Bhon  Singh... 
Chundrojoogi 

« 

D. 

^goo  Sheikh  v.  Adam  Sircar 

Dinonath  Gangooly   ... 

DoolarPandey  

E. 

Emambandee  Begum  v.Tek  Bahadoor... 

G. 

Goluck  Chundcr  Roy  v.  Raj  Mohun  Bose 
Goomanee    ... 

Government  of  Bengal  tr.  Heera  Lall  Dass 
Government  v.  junglee  Beldar 
Government  v.  Mohcsh  Chunder  Banner- 
]ce 

Government  *i'.  Soorjaicant  Achariia      \  \  \ 
C»*csh  Chunder  Doss 

H. 

Hajec  Deen  Mohomed  

Hwsainoddy  

I. 

>*ttr  Chunder  Kurmokar  v.  Seetul  Doss 
Mitter 


33 
58 

*5 
15 
14 
52 
I 


6 

54 

i3 

7 

32 

32 
II 

II 

35 

2 


K. 

Kabil  Nusvo  Pyada  v.  Baharullah 

Kamal  Fuiceer 

Kazim  Mundle 

Kissoree  Mohun  Dutt 

Koomar  Poresh  Narain  Roy  v,  Watson 

Krishno  Chum  ...  ...  ... 


••• 
••• 


L. 


Laharee  Singh 
Laloo  V.  Adam  Sircar 


10 
47 


37 
r2 

10 


53 


33 

59 

39 

7 

35 
37 
38 


«5 
46 


M. 


••• 


Meiselback  ... 
Mobaruck  AH 
Moheram      ...  ... 

Mooktaram  Chatterjee  ... 

Mooktaram  Mundle  ... 
Mukta  Bibee 

Muthoora  Nath  Chuckerbutty  v.  Heera 
L<aii  L/oss  «..  .«•  ••• 

N.' 

Nobin  Chunder  Dutt... 

Nobodeep  Chunder  Gossamee  {fooUnote) 


P. 


Peer  Mahomed 
Pitambur  Day 


R. 


ismee  l 
Ji     ... 


S. 


37 
50 

% 

3 
2 


II 

37 


49 

43 

45 
II 

55 


36 


52 

57 


Radhoo  Singh             ...            ...  ...  34 

Ram  Churn  Dey  v.  Sheikh  Jannu  ...  6 

Ram  Coomar  Banerjee  v.  Rajah  Gof>al 

Singh  Deb           ...            ...  ...  54 

Ram  Joo^ee               ...            ...  ...  li 

Ramrungmee  Dossee  v.  Gooroo  Doss  Roy  9 
Rujub  A 


Shib  Pershad  Chuckerbutt 

tie 
Sreeputtee  Roy 


• •  •  ... 


47 


tty     ... 
Shibu  Maniee  v.  Noshee  Mookerjee 

) .  ... 

T. 


.••381 4^ 
...  3 
...      59 


Thakoor  Dyal  Sen 
Tobaruck  Alt 


••• 


15 


w. 


Wuseerah    ... 


••• 


••t 


4 


•  (• 


•-•^  f 


lA 


RULES  AND  ORDERS  OF  THE  HIGH  COURT. 
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Civile.  Memo.  No.  i. — Calling  Attention 
to  Rules  relative  to  the  Use  of  Bi- 
color  and  Adhesive  Stamps  as  denot- 
ing Fees  chargeable  under  the  Court 
Fees  Act 

Civil  C.  Memo.  No.  2.— District  Judges 
to  entertain  Establishments  for  Addi- 
tional Moonsiff  s 

Civil  C,  O.  No.  I. — District  Judges  re- 
sponsible for  due  Supervision  of  the 
Accounts  of  the  Moonsiff s'  Offices... 

Civil  C.  O.  No.  2. — Prepayment  of  Offi- 
cial Covers  by  Service  Postage  Stamps 

Civil  C.  O.  No.  3.»- Fresh  Plaint  not  to 
be  required  when  new  Trial  eranted 
by  Small  Cause  Courts  under  sec- 
tion 21,  Act  XI.  of  1865 

Civil  C.  O.  No.  4. — Zitlah  Judge's  sanc- 
tion not  necessary  to  Subordinate 
Civil  Courts  issuing  a  Commission 
of  Inquiry  under  Act  VIII.  of  1859, 

S.  loO  «.•  .,,  ,,, 

CivilC.O.No.5. — Meaning  of  6th  Column 
in  para.  12  of  Circular  Order  No.  32, 
dated  8th  November  1870,  explained 

Rules  forthe  Admission  of  Special  Appeals 

Civil  C.  Memo.  No.  4. — Amendment  of 
Notice  circulated  with  Civil  Circular 
Memo.  No.  2  of  1870    ... 

Civil  C.  O.  No.  7. — Instructions  relative 
to  the  Issue  of  Commission  under 
Act  yill.  of  1859,  s.  175,  for  the 
Examination  of  Witnesses 

Civile.  Memo.  No.  5. — Enquiry  as  to  the 
Appointment  of  Clerks  of  the  Small 
Cause  Courts  and  their  Duties 

Criminal  C.  O.  No.  2. — Mode  of  convey- 
ing Information  to  Prisoners  in  Jail 
as  to  the  Result  of  their  Appeals  ... 

Rule  relative  to  the  Disposal  of  Criminal 
Appeals,  References,  Cases  for  Revi- 
sion, and  Motions 

Civil  and  Criminal  C.  O.  No.  8.— Rcla- 
tivc  to  the  use  of  the  Vernacular 
Language  in  the  Local  Courts 

Civil  C.  O.  No.  9. — Rules  regarding  re- 
ceipt and  payment  of  money  by 
Courts  Subordmate  to  the  H  ighCourt 

Small  Cause  Court  References  (Calcutta) 


2 
3 


5 
9 


Civil  C.  Memo.  No.  6. — Enquiry  as  to 
the  number  of  days  the  Judges  were 
occupied  in  January  in  conducting 
the  Examination  of  Pleaders  and 
Mookhtears 

Civil  C.  O.  No.  10. — Instructions  relative 
to  the  distribution,  between  Crovern- 
ment  and  the  parties  to  Suits,  of  the 
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The  20th  November  1871. 

Present : 

Sir  James  W.  Colvile,  Lord  Justice  James, 
Lord  jastice  Mellish,  and  Sir  Lawrence  Peel. 

Hindoo  widows — Inberitaace— Marriage e~  Le- 
{[itimacy—Acjiniescence— Presumption— Evi- 
dence—Practice. 

On  Appeal  from  the  High  Court  at  Madras. 

Ramamani  Ammal 

versus 

Kulanthai  Nauchear. 

lo  a  rival  claim  between  two  Hindoo  widows  of  a 
deceased  husband,  plaintiff  sued  as  mother  and  guardian 
of  her  infant  son  to  establish  his  right  as  son  and  heir 
of  his  father.  The  defence  was  that  the  mother  was 
not  the  wife  of  her  alleged  husband ;  that  she  was  a  danc- 
ioir-girl  or  a  prostitute,  and  incapable  of  contracting 
a  marriage,  even  if  she  had  gone  through  the  form  of  a 
marriage ;  and  that  her  son  was  not  legitimate,  and 
coald  not  inherit.  Plaintiff's  marriage  de  facto  with  the 
deceased  was  established,  and  supported  by  his  recogni- 
tion of  their  children  as  legitimate ;  but  the  mcapacit^  of 
the  children  to  inherit  was  sought  to  be  proved  ( i )  by 
piaiatiff's  virtual  acknowledgment  of  defendant's  title 
as  heiress  upon  the  grant  to  defendant  unopposed  by 
plaiotifT  of  a  certificate  of  heirship,  and  (2)  by  plaintiff's 
locapacity  to  contract  marriage. 

As  to  the  1st,  the  Privy  Council  held  that  it  was  not 
the  practice  of  the  Courts  m  India,  or  of  that  tribunal,  to 
press  againstei^er  an  infant  or  a  Hindoo  female  a  pre* 
saroption  by  acquiescence  in  a  rival  claim,  from  the  mere 
noa<ontestation  for  a  limited  time  of  an  adverse  title. 

As  to  the  2nd,  the  Privy  Council  considered  that 
the  leeal  presumption  in  favor  of  a  child  who  was  born 
ia  his  tather^s  house  of  a  mother  lodged  and  apparently 
treated  as  a  wife,  who  was  treated  as  a  legitimate  child 
by  his  father,  and  whose  legitimacy  was  disputed  after 
the  father's  death,  was  a  safe  and  proper  one  to  be 
>nade,  and  that  the  opposing  case  had  not,  as  it  ought 
to  have,  been  strictly  proved. 

Their  Lordships  took  the  opportunity  of  repeating 
^t  the  ordinary  legal  and  reasonable  presumptions  of 
net  must  notbie  lost  sight  of  in  the  trial  of  Indian 
cases,  nor  an  entire  history  thrown  aside,  because  the 
evidence,  or  some  of  the  evidence,  of  some  of  the 
wtncssea  was  incredible  or  untrustworthy ;  and  that 


evidence  should  receive  its  due  weight,  and  not  be  re* 
jected  from  a  general  distrust  of  native  testimony,  nor 
perjury  widely  imputed  without  some  grave  grounds  to 
support  the  imputation. 

This  is  an  appeal  from  a  decision  of  the 
High  Court  at  Madra.s,  which  reversed  a 
decree  of  the  Civil  Judge  of  the  Zillah  of 
Madura  in  favor  of  the  appellant.  The  suit 
was  brought  by  the  appellant,  as  mother  and 
guardian  of  her  infant  son,  to  establish  his 
right  as  the  legitimate  and  sole  son  and  heir 
of  Sivaswami  Taver,  of  Ramnad,  to  inherit 
the  property,  moveable  and  immoveable,  of 
his  father,  valued  in  the  plaint  at  94,795 
rupees.  The  plaintiff  claimed  as  a  widow, 
stating  herself  to  have  been  the  second  wife 
of  the  deceased,  and  made  title  to  the  sub- 
division zemindary  of  Ramnad  on  behalf  of 
her  son.  The  first  defendant  was  the  child- 
less widow  of  the  late  zemindar,  according  to 
the  appellant's  representation,  the  senior,  and 
to  her  own,  his  sole  widow.  The  other  de- 
fendant, who  was  joined  as  a  defendant  on  a 
ground  not  established,  viz.^  his  having 
possessed  himself  of  part  of  the  estate  of 
the  deceased  after  his  death,  was  a  first  cousin 
of  the  late  zemindar.  Both  defendants  dis- 
puted the  marriage  of  the  plaintiff,  and  the 
legitimacy  of  her  son. 

The  statement  of  both  defendants  was  that 
the  plaintiff  was  a  dancing-girl ;  and,  treating 
that  status  or  caste  as  continuing,  they  both 
insisted  that  she  could  not  be  the  wife  of  her 
alleged  husband,  that  her  son  could  not,  since 
she  was  a  prostitute,  be  the  son  of  the  late 
zemindar,  and  could  not  have  any  title  to  in- 
herit, even  had  a  marriage  be|^veen  the  zemip- 
dar  and  the  child's  mother  been  celebrated  in 
fact.  They  denied  that  any  marriage  h^d 
taken  place.  It  is  unnecessary  to  repeat  the 
very  language  of  these  statements,  which,  as 
translated,  is  coarse  and  unbecoming^    It  is 
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plain  that  the  case  insisted  on  was  that  the 
plaintiff  herself  was  a  dancing-girl,  not  merely 
the  child  of  one,  at  the  time  when  her  connec- 
tion with  the  zemindar  commenced,  which  ihe 
defendants  represented  as  a  connection  with  a 
dancing-girl,  a  prostitute  by  profession,  attach- 
ed to  the  Temple  service. 

Their  statement  contains  no  intimation  of 
her  having  abandoned  that  calling  prior  to 
the  birth  of  these  children,  or  at  all.  The 
language  used  plainly  imports  a  continuing 
s/a/us;  that  the  Jadge  so  understood  the 
statements,  appears  from  the  issues  which  he 
framed. 

The  term  dancing-girl  was  not  used  in  the 
answers.  A  fouler  name  was  there  used,  and 
it  seems  to  their  Lordships  to  have  been  de- 
signedly employed  to  mark  a  distinction  be- 
tween an  intercourse  with  a  concubine  and 
one  with  a  common  prostitute,  which  might 
influence  the  decision  of  a  question  of  filiation 
and  legitimacy. 

The  issues  were,  first,  whether  the  plaintiff 
was  a  Vellala  woman  or  a  dancing-girl. 

Secondly,  whether  the  plaintiff  was  legally 
married  to  the  zemindar. 

The  third  issue  was  one  of  law  as  to  the 
validity  of  the  marriage,  should  it  be  proved. 

The  fourth  issue  was  one  of  fact  as  to  the 
second  defendant's  possession  of  the  property 
which  he  was  alleged  to  have  appropriated. 
This  issue  was  found  for  the  defendants.  The 
finding  is  not  appealed  against ;  and  this  part 
of  the  case,  except  as  the  charge  affects  the 
honesty  of  the  plaintiff's  claim,  need  not  be 
considered. 

The  plaintiff  claimed  to  be  by  birth  a  legi- 
timate child  of  one  Shummuga  Pillay,  a  Soodra 
man,  of  the  Vellala,  one  of  the  sub-divisions  of 
the  Soodra  caste.  As  such,  she  would  be  a 
Vellala  woman.  The  defendants  insisted  that 
she  was  a  mere  dancing-girl  connected  with 
the  service  of  the  Hindoo  idol,  at  a  pagoda 
situate  at  Tiruchuly,  the  place  of  her  birth 
and  of  her  father's  residence,  who  was  the 
headman  of  the  village.  The  Judge  uses, 
in  the  issue  which  he  framed,  the  term  danc- 
ing-girl, as  distinct  from  the  Vellala  class,  to 
denote  a  particular  class  of  women  described 
in  treatises  on  Hindoo  Law  as  incapable  of 
contracting  marriage. 

The  parties  went  to  trial  on  the  issues 
before  stated.  The  proofs  and  conduct  of  the 
case  of  the  defendants  were  applied  to  and 
influenced  by  th%m. 

That  her  alleged  son  really  was  the  plaint- 
iff*s  son  was  made  out  by  such  unquestionable 
evidence  that  it  was  strongly  pressed  on  their 
Lordships  that  the  defendants  had,  in  fact, 


never  intended  to  represent  her  as  not  having^ 
the  s/afus  of  a  concubine,  or  the  children  as 
not  having  the  s/a/us  of  illegitimate  children  ; 
but  had  only  denied  that  she  was  ihe  wife, 
and  that  the  children  were  legitimate.  Their 
Lordships  are  unable  so  to  read  the  case  made 
by  the  pleadings  with  the  light  thrown  apon 
it  by  the  evidence  of  her  exposing  berseS 
openly  on  the  balcony  with  all  the  ootward 
marks  and  costume  of  a  professional  dancings- 
girl,  and  such  evidence  as  the  following  :  ^  As 
Tanga  Nauchear  is  the  daughter  of  a  dancings 
girl,  I  did  not  hear  who  her  father  was.  As 
she  is  a  dancing-girl's  daughter,  who  can  be 
called  her  father  ?  I  know  Mutta  Doraiswami, 
second  plaintiff,  his  mother  is  Ramamani  Am- 
mai.  I  have  not  heard  who  his  father  is." 
The  case  originally  made,  and  attempted  to  be 
established,  was  that  of  professional  prostita- 
tion,  and  of  promiscuous  ifitercourse,  so  that 
in  Hindoo  law  and  opinion,  as  well  as  in  Eng- 
lish, it  would  be  impossible  to  predicate  any 
paternity  of  the  offspring. 

The  statement  that  she  was  a  dancing-girt 
was  designed  to  affect  her  case  in  two  ways, 
first,  as  to  the/ac/um,  and,  then,  as  to  the  legal- 
ity of  the  alleged  marriage. 

The  evidence  that  she  was  not  a  dancing- 
girl  was  adduced  by  the  plaintiff,  in  support 
of  her  case  by  anticipation  to  rebut  that  of 
the  defendants,  which  their  Counsel  stated  to 
have  been  principally  directed  to  prove  this 
her  original  condition  of  life.  If  a  marriage 
de  fac/o  were  proved  by  the  plaintiffs  wit- 
nesses, it  lay  on  the  defendants  to  show  con- 
clusively that  such  de  fac/o  marriage  could 
not  legitimate  the  children  of  it,  and  thus^  in 
that  event,  the  failure  to  substantiate  this 
issue  wouM  be  fatal  to  the  defence  on  the 
question  of  legitimacy . 

The  plaintiff  called  many  witnesses,  twenty- 
four  in  number,  thirteen  of  whom  deposed  to 
the  marriage  ;  amongst  these  not  fewer  than 
Ave  witnesses  of  the  zemindar  family,  nearly 
allied  to  him,  primd facie  at  least,  nnim- 
peached  and  credible  witnesses,  such  as  a 
Court  would  ordinarily  desire  to  hear  on  a 
question  of  this  kind  in  issue  before  it,  and 
would  be  most  disposed  to  trust,  proved  their 
actual  presence  at  the  marriage.  Her  father, 
her  whole  brother,  and  her  half  brother  proved 
the  plaintiff  to  be  of  the  Vellala  caste,  and  a 
member  of  their  common  family. 

The  Civil  Court  of  Madura,  of  which  Mr. 
Pochin  was  then  the  Judge,  believing  these 
witnesses,  necessarily  decided  that  the  mar- 
riage was  proved,  and  also  that  the  plaintiff 
was  never  a  dancing-girl.  On  appeal  to  the 
High  Court,  that  decision  was  reversed  upon 
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die  first  point.  On  the  second  point,  the 
High  Court  did  not  come  to  a  positive  conclu- 
siOD,  that  the  plaintiff  had  been  a  dancing-girl, 
bat  stated  that  they  inclined  to  that  opinion, 
in  expression  indicating  distrust  of  the  de- 
fendant's witnesses  to  the  fact  that  several  of 
them  had  actually  seen  her  officiating  in  that 
character. 

The  zemindar  was  not  of  the  Vellala  caste. 
liji&  caste,  also  an  inferior  Soodra  caste,  was 
that  of  the  Malavars.    The  union  in  marriage 
of  persons  of  these  two  sub-grades  of  Soodras 
i  seems  to  have  been  uncommon,  and  the  legali- 
ty of  such  marriage  was  doubted  at  the  time 
irhea  the  zemindar  is  said  to  have  married 
i  the  appellant.     The  marriage  between  such 
;  a  man  and  a  mere  dancing-girl  has  been  de- 
I  scribed  as  '*  impossible."     The  Judges  of  the 
I  High  Coart  express  much  doubt  whether  a 
I  marriage  between  the  zemindar  and  a  Vellala 
I  woman  woald  be  legal,  but  they  do  not  direct- 
I  \f  affirm  its  illegality.    On  the  argument  of 
I  this  appeal,  this  objection  was  not  insisted  on ; 
ft  was  conceded  on  both  sides  that  recent 
I  decisions  had  declared  the  legality  of  a  mar- 
I  riage  between  persons  of  these  two  sub-classes 
f  of  the  Soodra  caste.   This  uncertainty,  which 
f  undoubtedly  prevailed  at  one  time  as  to  the 
I  legal  rights  flowing  from  such  matrimonial 
conneaions,  has  an  important  bearing  on  the 
proof  of  a  part  of  this  case,  and  will  subse- 
qaently  be  considered. 

The  case  before  their  Lordships  is  one  of 
conflicting  evidence,  and  of  conflicting  deci- 
sions. The  opinion  of  Mr.  Pochin,  the  Judge 
who  tried  the  case,  is  opposed  to  that  of  two 
Jadges  of  the  High  Court.  They  differ  as 
to  the  habits  of  natives  in  their  domestic 
relations,  as  to  the  credibility  of  witnesses, 
the  weight  of  evidence,  and  the  proper  infer- 
ences to  be  drawn  from  conduct.  The  deci- 
sion of  the  case  by  their  Lordships  must 
necessarily  involve  a  somewhat  close  examina- 
tion of  the  part  of  the  evidence,  and  of  the 
grounds  of  the  opinions  of  the  Judges  of 
the  respective  Courts. 

It  was  urged,  on  behalf  of  the  appellant, 
that  Mr.  Pochin,  who  saw  and  heard  the 
witnesses,  could  better  judge  of  their  respec- 
tive claims  to  belief  than  the  Appellate 
Tribunal.  On  the  other  hand,  it  is  stated 
that,  as  he  was  an  European,  his  advantage 
in  that  respect  over  the  Appellate  Court  was 
less  than  that  of  an  intelligent  native  Judge. 
It  is  due  to  Mr.  Pochin  to  observe  that  he 
appears  to  have  been  extremely  diligent  and 
labonoos  in  the  conduct  of  his  investigation. 

k!!f**  of  great  uncertainty  and  difficulty, 
vhete  BO  evidence  is  exempt  from  suspicion, 


if  in  all  parts  of  the  case,  his  conclu- 
sions have  not  the  concurrence  of  their  Lord- 
ships* opinion,  such  difference  of  opinion 
should  not  weaken  his  just  claims  to  respect. 
The  decisions  of  both  Courts  will  receive  the 
most  anxious  and  respectful  attention. 

The  first  in  order  and  weightiest  of  the 
objections  made  to  Mr.  Pochin's  conclusions 
by  the  Judges  of  the  High  Court,  as  well  as 
by  the  Counsel  for  the  respondent  in  their 
very  able  argument  before  their  Lordships, 
is  that  he  had  failed  to  observe  the  total  impro- 
bability of  the  story  told  by  Shummuga 
Pillay,  the  father  of  the  appellant,  as  to  her 
introduction  into  the  family  by  the  deceased 
zemindar,  and  to  draw  the  inferences  which 
should  rationally  and  justly  have  been  drawn 
from  that  strange  story.  Their  Lordships, 
on  this  part  of  the  case,  agree  with  the  judg* 
ment  of  the  High  Court,  which  pronounces 
the  story  of  the  treaty  for  marriage,  and  in- 
troduction of  the  bride  incredible  as  it  is 
told.  They  think  that  the  story  as  told  does 
not  give  a  true  history  of  the  circumstances 
under  which  this  lady  first  came  to  enter  and 
reside  in  the  zemindar's  house ;  and  they 
also  think  that  the  statement  of  the  father  of 
the  appellant  as  to  the  origin  of  his  connec- 
tion with  her  mother  warrants  an  inference 
not  much  at  variance  with  the  observations 
of  the  High  Court  upon  it.  There  may  have 
been  family-matters  which  a  husband  and 
father  would  be  studious  to  conceal.  The 
existence  of  such  matters  would  afford  an 
explanation  of  the  conduct  of  the  parties  in 
the  celebration  of  the  alleged  marriage,  more 
satisfactory  than  that  suggested  by  Mr. 
Pochin — viz.y  that  the  inferiority  of  the  for- 
tune and  social  position  of  the  father  of  the 
appellant  to  that  of  the  zemindar  might 
account  for  an  introduction  and  reception  of 
a  bride  not  usual  in  native  families,  an 
explanation  which  certainly  is  not  satisfactory 
to  their  Lordships. 

The  story  of  the  marriage  must  be  viewed 
as  full  of  suspicion  in  its  very  outset,  and 
therefore  requiring  a  more  than  ordinary 
degree  of  jealous  scrutiny,  a  jealousy  which 
must  extend  itself  to  the  testimony  of  the 
witnesses  of  the  marriage. 

Their  Lordships  are  led  by  the  judgment 
under  review,  and  by  some  portion  of  the 
argument  that  has  been  addressed  to  them, 
to  state,  as  has  often  been  stated  before  h^ 
this  Committee,  that  the  ordinary  legal  and 
reasonable  presumptions  of  facts  must  not  bie 
lost  sight  of  in  the  trial  of  Indian  cases, 
however  untrustworthy  much  of  the  evidence 
submitted  to  these  Courts  may  commor^y  be  : 
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that  its  due  wejgbt  mast  be  given  to  evidence 
there  as  elsewhere,  and  that  evidence  in  a 
particular  case  must  not  be  rejected  from  a 
general  distrust  of  native  testimony,  nor  per- 
jury widely  imputed  without  some  grave 
grounds  to  support  the  imputation.  Such  a 
rejection,  if  sanctioned,  would  virtually  sub- 
mit the  decision  of  the  rights  of  others  to  the 
suspicions,  and  nottojthe  deliberate  judgment, 
of  their  appointed  Judges.  Nor  must  an 
entire  history  be  thrown  aside,  because  the 
evidence,  or  some  of  the  evidence,  of  some 
of  the  witnesses  is  incredible  or  untrust- 
worthy. 

On  the  subject  of  the  marriage,  in  fact,  of 
the  zemindar  to  this  lady,  the  plaintiff,  their 
Lordships  think  that  the  judgment  of  Mr. 
Pochin  is  fully  supported  by  the  evidence ; 
and  that  so  very  strong  a  primd-facie  case  is 
made  in  favor  of  the  marriage  as  to  require 
the  most  conclusive  evidence  for  its  over- 
throw. It  must  be  borne  in  mind  that, 
whilst  the  evidence  of  the  marriage  given  by 
many  apparently  credible  witnesses,  having 
presumably  no  motive  to  misrepresent  the 
fact  or  to  deceive  the  Court,  and  incapable 
of  being  themselves  deceived  about  it,  is 
direct  and  positive,  that  by  which  it  is  met 
is,  for  the  greater  part,  indirect  and  inferen- 
tial, turning  on  the  improbability  and  ineffi- 
cacy  of  the  marriage  of  a  dancing-girl.  The 
evidence  in  support  of  the  marriage  is  that 
of  numerous  witnesses  of  respectable  posi- 
tion and  character,  members  of  the  family, 
the  very  witnesses  whose  evidence  in  like 
cases  is  looked  for  by  a  Court,  and  the 
absence  of  which  weakens  every  case  where 
such  absence  is  found  ;  confirmed,  moreover, 
by  the  treatment  by  the  zemindar  of  his 
children  as  legitimate,  which,  in  the  opinion  of 
their  Lordships,  the  marriage  of  his  daughter, 
Tanga  Nauchear,rfufficiently  proves.  This 
treatment  alone,  unless  answered,  would, 
after  the  death  of  the  parents,  suffice  to  estab- 
lish a  claim  toa  direct  lineal  succession  against 
a  reversioner,  and  must  receive  its  due  weight 
here. 

Upon  the  question  of  recognition  of  his 
children  as  legitimate,  their  Lordships  are 
compelled  to  express  their  dissent  from  the 
conclusions  of  the  High  Court.  The  mar- 
riage of  the  daughter  of  the  Rajah,  as  legi- 
timate, is  a  fact  sufficiently  proved.  The 
hasband  and  his  father  have  both  been 
examined.  The  evidence  of  the  husband 
l&ads  directly  to  the  conclusion  that  he  mar- 
ried his  wife  as  legitimate,  concluding  her  to 
be  so.  He  says  that  he  would  not  have 
marric;^  h«r  bad  she  been  the  daughter  of  a 


dancing-girl.  This  statement  is  such  at 
might  be  expected  from  him.  The  father 
confirms  him,  and  presumption  from  expa 
ence  confirms  both.  The  witness  himself 
unimpeached  ;  on  what  ground,  then, 
his  statement  be  set  aside  ?  The  Judges 
the  High  Court  say,  in  effect,  that  as  he 
marrying  the  daughter  of  a  powerful 
his  scruples  might  therefore  give  wsf ;  but 
what  is  this  but  opposing  a  conjecture  of  the 
Court  itself  to  positive  testinxmy  against  its 
truth  ;  the  conjecture  itself  seems  to  derive 
no  support  from  the  wealth  or  power  of  ths'i 
zemindar,  for,  relatively  to  the  hushand  uut 
his  family,  the  zemindar  was  not  a  man  high 
above  them  in  fortune  or  rank,  nor  does  tbe^ 
alliance  seem  to  have  been  above  the  degree, 
or  the  reasonable  expectations  of  one  of  the 
husband's  family. 

Again,  the  High  Courf  observes  that  the 
marriage  was  not  like  that  of  a  legitimate 
daughter,  as  it  was  not  celebrated  with  the 
ceremony  of  the  Homan,  which,  however^ 
the  husband  says,  did  accompany  it.  He  is 
contradicted,  indeed,  on  this  point ;  but, 
though  this  conflict  of  testimony  might 
induce  doubt  in  the  minds  of  the  Judges, 
still  they  were  not  justified,  in  this  balanced 
state  of  the  evidence,  in  reasoning  concern* 
ing  the  status  of  the  bride,  her  mother,  and 
brother,  on  the  basis  of  the  absence  of  this 
ceremony.  Other  circumstances  which  ordi- 
narily attend  the  marriage  of  a  legitimate 
daughter,  as  the  existence  of  an  alliance 
equal  and  honourable,  the  presence  of  near 
relatives  and  friends  on  both  sides,  wereprov* 
ed ;  and  nothing,  even  had  the  ceremony  of  the 
Homan  been  omitted,  would  have  indicated 
a  marriage  between  unequals  in  degree. 

The  other  circumstances  which  have  been 
argued  on  the  side  of  the  appellants  as 
proofs  of  recognition  by  the  father  of  his 
children  as  legitimate,  m,  the  htnanut 
transactions,  afford  no  certain  indication  of 
the  sense  in  which  the  terms  son  and 
daughter  were  used  by  the  father.  Their 
Lordships  cannot,  however,  agree  with  the 
Judges  of  the  High  Court  in  thinking  that 
these  documents  support  an  inference  of 
illegitimacy.  They  are  obviously  henamee 
transactions,  so  common  as  to  require  no 
explanation  why,  in  a  particular  instance, 
they  were  adopted.  In  an  acknowledged 
case  of  legitimate  birth  they  would  have 
excited  no  attention.  They  afford  no  sort  of 
evidence  that  the  zemindar  designed  them 
at  all  to  be  a  provision  for  children.  As 
these  children,  even  if  illegitimate  and  inca- 
pable of  inheriting,  would  have  been  entitled 
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I  maiDtenance  and  provision  in  his  lifetime, 
jbs  not  exceeding  such  an  allowance  of 
aalntenance  as  would  have  been  fair  and 
nal,  would  have  been  no  material  advance* 
lent  of  their  interests.  It  is  unnecessary  to 
Bter  upon  any  examination  in  detail  of  the 
tmily  co-membership,  position,  and  respecta- 
illity  of  those  witnesses,  members  of  the 
tmily,  who  depose  to  their  presence  at  the 
Miriage.  The  judgment  of  the  High 
[!oart  gives  them  due  weight  abstractedly 
a  the  particular  ground  on  which  it  justi- 
ie9  its  rejection  of  their  evidence.  l*he 
{Bopriety  of  this  rejection  of  a  whole  body 
jf  evidence  otherwise  unimpeached  must  now 
b  considered. 

•  The  Advocate-General,  who  was  Counsel 
jir  the  plaintiff,  had  admitted  that  the  Agent 
f  the  Superior  Rajah  of  Ramnad  supplied 

r  necessary  funds  ^or  carrying  on  her  suit, 
was  obviously  an  admission  made  in  a 
jpirit  of  rectitude,  involving,  as  made,  no 
tcknowledgment,  or  sense  of  any  violation  of 
y  law  or  duty  whatever.  Such  an  act 
y  be  viewed  in  very  different  lights ;  it 
igbt  bear  the  character  of  a  generous  sup- 
ft,  on  the  part  of  a  powerful  head  of  a 
mt  compassionating  the  helpless  state  of 
^ child  contending  for  a  just  inheritance,  and 
icknowledged  by  its  father  in  his  lifetime  as 
I  legitimate  son.  It  might,  on  the  other 
bmd,  be  capable  of  being  viewed  as  a  spite- 
IdI  and  vindictive  act,  an  unprincipled  main- 
(eoance  of  a  wrongful  suit.  What  presump- 
tbo  was  there  in  this  case  to  lead  the  mind 
k>  entertain  either  view  ?  The  manager  of 
Ike  Rajah  was  not  a  party  to  the  suit.  His 
coodnct  was  in  no  other  respect  before  the 
Court.  No  ground  existed  for  supposing 
him  capable  of  what  would  have  been  a  very 
criminal  conspiracy,  liable  to  severe  punish- 
ment. His  name  was  inserted  in  a  list  of 
k  plaintiff's  witnesses  which  fact  seems  to 
conflia  with  the  statement  of  the  pleadings, 
that  his  enmity  produced  the  claim. 

The  witnesses  themselves,  whom  the  hypo- 
&esis  supposes  to  be  all  perjured,  the  Court 
below  had  believed,  seeing  them,  and  observ- 
'^  no  signs  of  falsehood  in  them.  The 
i^othesis  of  the  High  Court  is,  that  the 
[Kajah's  agents  had  got  up  the  cause  from 
|«nmity.  One  witness  for  the  defendants,  it 
^seems,  had  opposed  the  Rajah's  adoption. 
[Tbis  was  held  evidence  enough ;  and  it  is 
htttomed  that  this  agent  had  influence  enough 
j  to  make  all  these  prtmd  facie  respectable 
^mei^  come  forward  to.  support  in  Court  a 
rsotorioasly  false  case  by  deliberate  perjury, 
Ite  tbelr  guilt  admitted  of  no  concealment 
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on  the  hypothesis  of  mere  welUknown  con* 
cubinage  and  illegitimacy.  Let*  it  be  con- 
ceded that  the  father  of  the  present  plaintiff 
had  wilfully  given  an  untrue  account  of  the 
first  introduction  of  his  daughter  into  the 
zemindar's  family,  yet  other  grounds  might 
be  supposed,  if  mere  supposition  could  in  any 
case  be  made  for  concealment  and  untruth 
on  the  subject  of  his  family-connections, 
which  would  not  be  inconsistent  with  the 
marriage  of  his  daughter  to  the  zemindar. 

But,  it  may  be  said,  a  marriage  with  a  danc- 
ing-girl was  incredible.  The  High  Court 
has  not  found  the  fact  that  she  was  a  dancing- 
girl,  and  this  foundation  is  wanting  to  their 
rejection  of  this  evidence:  they  should  first 
have  been  convinced  of  that.  A  marriage 
dt  f(uio  then  being  established,  and  sup- 
ported by  recognition  by  the  deceased  zemin- 
dar of  these  children  as  legitimate,  the  very 
strongest  evidence  would  be  required  to  show 
that  the  law  denied  to  these  children  their 
presumable  legal  status,  on  the  ground  of 
their  mother's  incapacity  to  contract  a  mar- 
riage. The  first  point  taken  in  this  part  of 
the  case  was  that  the  incapacity  to  inherit 
had  been  virtually  admitted  by  the  acknow- 
ledgment of  the  first  defendant's  title  as 
heiress.  This  point  was  relied  on  by  the  Judges 
of  the  High  Court,  and  was  strongly  urged  on 
the  argument  of  this  appeal.  The  certificate 
of  heirship  granted  to  the  elder  widow  under 
the  circumstances,  and  unopposed,  was  de- 
clared to  be  a  tacit  admission  of  absence  of  title 
in  the  claimant  in  this  suit.  Considerable 
weight  is  due  prirndfacity  to  such  a  submis- 
sion to  an  adverse  title  as  the  objection  sup- 
poses, but  the  weight  depends  on  the  just 
belief  that  the  parties  whose  interests  are 
affected  by  acquiescence  possess  knowledge 
of  their  right,  means  to  enforce  it,  and  coun- 
sels how  to  set  about  resisting  a  step  inju- 
rious to. it,  which  are  ordinarily  in  the  pos- 
session or  reach  of  either  of  two  rival  claimants. 
One  of  the  plaintiffs  in  this  case  is  an  infant; 
the  other  is  a  Hindoo  female.  Against  neither 
is  it  the  practice  of  the  Courts  in  India  to 
press  a  presumption  by  acquiescence  in  a 
rival  claim,  from  the  mere  non -contestation 
for  a  limited  time  of  an  adverse  title,  and 
especially  not  of  such  a  title  as  this  certifi- 
cate evidences.  The  contrary  doctrine  has 
been  constantly  affirmed  and  acted  on,  both 
in  Indian  Courts  and  before  this  Tribunal. 
In  addition  to  this,  it  must  be  observed  that,  " 
if  a  supposed  acquiescence  in  one  place  be 
contemporaneous  nearly  with  a  claim  not 
abandoned,  it  amounts  to  little  or  nothing. 

This  case  affords  ground  for  the  conclusion 
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tbftt  the  gtrm  of  this  litigation  existed 
in  the  palace  »t  the  time  of  the  zemindar's 
death,  and  was  never  afterwards  abandoned. 
The  hypothesis  that  the  claim  sprung  up, 
irtC,  from  the  spite  of  the  Rajah's  agent,  is 
inconsistent  with  the  occurrences  in  the  fami- 
ly at  the  lime  c(  the  Rajah's  death.  The 
brother  of  the  first  plaintiff  was  before,  and 
i^t  the  time  of  the  death,  in  the  palace.  He 
sent  for  his  father,  who  came,  and  was  present 
at  the  funeral  ceremony.  This  summons 
4^4  presence  leads  to  the  conclusion  that  in 
spme  mode  the  lady's  own  family  were  acting 
on  «  supposed  right  to  be  included  amongst 
the  family*cpnnectionfi.  It  is  most  impro- 
bable that  the  daughter's  husband  would  admit 
ber  illegitiinacy,  and  his  a^^ertion  of  his 
wile's  l^itimacy  would  be,  virtually,  that  of 
her  infant  brother,  whose  maternal  grand- 
father s^nd  un(:le  were  present.  The  perform- 
ance of  the  obsequies,  by  delegation,  by  the 
8pn**in''law  of  the  deceased  aemindar,  whilst 
tb^  second  defendant  was  a(  hand,  who  was 
the  ^Ider  widow's  nephew,  and  her  manager 
snbaequently,  leads  to  the  same  inference  of 
a  thpo  existing  claim  by  the  child's  friends. 
Aodr  if  this  claim  were  then  being  urged, 
thoufib  not  acquiesced  in»  the  hypothesis  of 
lis  att^r  origin  is  inadmissible.  There  is  no 
evidence  that  it  was  ever  intentionally  aban- 
doned ;  for  temporary  helplessness,  and  want 
of  funds,  may  very  easily  be  supposed  to  have 
been  the  causes  of  inaction  and  delay  for  a 
time.  The  excuses  made  for  the  choice  of 
the  son*in-law  are  feeble  and  unconvincing. 
One  relative  nEiight  be  unpunctual,  but  why 
shpnld  all  be  behind  their  time  ? 
.  Can  thia  marriage  de  Jacto  be  supposed 
an  idle»  and,  in  a  Hindoo  point  of  view,  pro- 
fane cerettiojay  ?  Such,  it  is  conceded  on  all 
side^f  it  would  have  been  if  the  marriage 
W{^  with  a  dancing-girl,  in  tbe  sense  of  the 
statements  and  issue. 

Their  Lordships  entirely  concur  with  the 
bpinipn  of  the  Judge  who  tried  the  cause, 
tnal  the  evidence,  on  the  part  of  the  defend- 
enta,  tp  prove  the  plaintiff  a  dancing-girl  at 
any  time  of  her  life  fails.  He  has  given  his 
reasons  fer  thinking  her  not  a  dancing^girl, 
which  it  is  unnecessary  to  repeat ;  they  are 
corroborated  by  others  of  considerable  weight, 
Vhich  at  least  balance  the  inference  drawn 
fram  her  name,  age,  and  puberty.  The 
whole  brother  was  a  witness.  His  caste  is 
•  that  of  his  father*  It  is  not  to  be  presumed 
^at  his  father,  the  head  of  his  village,  would 
^  violate  the  ordinary  feelings  of  people  of  his 
caste,  and  make  a  distinetion  between  chil- 
dren of  tbe  same  womb,  ieaviikg  tbe  daughter 


to  lead  a  licentious  life  from  which* 

ing  to  the  hypothesia,  he  had  withdrawn 

mother.    The  children  of  this  man's  acki 

ledged  and  admitted  marriage  prove  dttli 

children  of  both  connections  were  bi 

up  together  as  one  family.     Tbii 

therefore,  of  her  original  itahu  as  a 

girl  of  the  temple  has  a  formidable  presnmpil 

opposed  to  it  at  its  outset.    The  Jvdge ' 

remarked  on  the  conflicting  character  ef 

evidence  given  in  support  of  it  on  the  ; 

production  of  the  alleged   mother  of 

plaintiff.     Mr.  Benjamin  strengthened 

materially  the  inference  which    Che  Jt 

drew  therefrom,  by  referring  to  the  al 

of  the  defendant's  evidence,  and  the 

plained  omissmns  to  produce  evidence 

the  temple.    Their  Lordships  feel   stn 

that  if,  a  few  years  only  before  the  sait, 

had   been  an    avowed  public   dancing" 

attached  to  the  temple,  clear  and  abt 

evidence  of  that  fact  might  have  been  gi^ 

Considerable  reliance  was  placed  in 

argument    before    their  Lordships  oo 

evidence  of    Abdool    Kadur,    which 

therefore,   be  considered  more  partictti 

than  that  of  the  other  witnesses  who  di 

to  the  plaintiff  having  been  a  dnochig- 

This  witness  was  represented  correctly 

Government  official,    as    one    who 

facie  was  entitled  to  credit  as  an  indi . 

and  respectable  person.     He  deposed  to 

plaintiff  having  actually  appeared  and  daa 

before  him  at  Tiruchuly  in  the  years  i^l 

1848,  and  1849.     His  story,  when  subjecfi. 

to  a  careful  examination,  appears  to  tkeH 

Lordships  to  bear  a  strong  resemblance  11 

those  admissions  which  the  wants  of  a  cssi 

often  produce.      Being  an  official,  bis  eel]f 

connection  with  Tiruchuly  was  that  he  wtfli 

on  circuit  there  with  his  master.     Nothing  tt 

shown  to  induce  the  belief  that  the  dancmf" 

girls   would  more  engage  his  attention  ^ 

thoughts  than  would  be  the  case  with  ordi" 

nary  official  persons  before  whom  such  *^ 

pearances  took  place  to  do  them  honor.    I1 

is  not  represented  by  the  wimess  that  iAj^ 

special  cause  for  distinguishing  this  partieoitt 

<lancing-girl  from  the  rest  existed   that  sM 

was  eminent  above  the  others  in  beauty  of 

grace,  or  that  her  after  fortunes  fixed  in  W" 

memory   what  othenvise  might  have  beel 

a  fleaing  impression.     Yet,  after  the  loa| 

interval  of  eighteen  or  nineteen  years,  ^ 

is  deposing  to  the  name,   parentage,  s*^ 

appearance  of  one  individual  danctng-giri 

This  is   unexplained.     It  may    be  t^t,  ii 

his  evtdenoe  had  been  obtained  In  the  carrfvl 

nkanner  in    which    evidence    is    ordinariliP 
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IQOght  out  in  an  English  Court  of  Justice, 

ri  improbabilities  might  disappear,  a|id 
evidepce  provf  to  be  supportable  for 
reasons  urged  to  support  it  before  Uieir 
Hfdsbips;  but  their  Lordships  have  no 
tb^t  the  evidence  is  capable 
Wag  siipported  hj  these  considecations, 
ber  after  fortunes  led  to  tb^  remem- 
of  ber,  or  that  she  otherwise  pos- 
^j  superiority  over  her  comrades. 
^i(aeis  proceeds  to  give  another  accavu|t 
letter,  for  be  represents  that  b«  beard 
Sbummuga  Pillay  that  she  was  bi^ 
^b(er.  "  H^  said  be  kept  ber  paptber, 
also  gave  me  bis  daughter's  name."  No 
tattoo  has  been  given,  and  none  sug- 
kseif  to  their  Lordships'  minds  to  ac- 
for  a  communication  so  utterly  impro- 
It  is  shown  that  Sbummuga  had,  from 
first  intercourse  «iviih  ber,  withdrawn  the 
from  her  former  life,  whatever  it  was, 
had  placed  ber  in  his  house.  Such  a 
la^onication  by  ber  Hindoo  headman  to 
^er  and  a  Mussulman  is  opposed  to  all 
^rience  of  native  habits :  when  and  how 
it  occur?  what  produced  it?  The  wit- 
4oes  qot  state  that  Shummuga  was  pre- 
and  pointed  her  out :  or  otherwise  ac- 
fpr  that  supposed  fulness  of  description 
would  identify  the  particular  dancing- 
rl.  He  deposes  further  tp  another  conver- 
equally  improbable,  and  at  variance 
native  usages ;  and,  lastly,  represents 
s^  casually  producing  this  most  im- 
)t  evidence,  which,  if  true,  would  fix  on 
plaintiff  the  status  of  a  common  dancing- 
jfii,  rn  an  interview  with  the  vakeel  which 
l|d  reference  to  another  cause,  one  of  his 
tfin,  with  nothing  whatever  to  lead  to  a  dfs- 
^pveiy  of  evidence  so  important  to  the  va- 
led,  and  so  Httle  likely  to  have  been  then 
CiSQafly  disclosed.  Such  testimony  is  very 
Q>Qltnon ;  it  is  possible  in  a  given  case  that  it 
nay  be  true,  but  it  is  of  so  dangerous  a  na- 
M^i  and  presents  so  few  claims  to  be  believ- 
d  that  evidence  of  the  kind  is  little  regard- 
ed even  though  the  witness  deposing  to  it 
be  in  no  other  way  discredited  than  as  one 
4q>0«rag  to  evidence  on  which  a  Court  can- 
aot  rely. 

The  presumption  against  her  imputed  sia- 
Am,  idhkb  the  marriage  of  the    daughter 

£(4%  and  Ihe  whole  evidence,  lead  their 
dihips  to  affirm  on  this  point  the  conclu- 
^  of  the  Judge  below  that  the  plamtiff 
^Mi  was  not  a  dancing-girl,  and  was  not 
I  ^^ftiicayacitaied  to  contract  marriage. 
V5^^*<^^v^(><9>^of  Mr.  Pocbin  concerning 
m  habits  cl  native  families  from  which  the 


Judges  of  the  High  Court  dissei^t,  seem  not 
to  have  been  applied  by  bim  to  the  case  of 
a  concubine  treated  with  respect  and  attention 
little  inferior  to  that  of  a  wife.  He  was  deal- 
ing with  a  case  presented  to  him  of  a  danc- 
ing-girf,  ai^d  was  applying  bis  ipifid  to  the 
staterpents,  issue,  ^nd  evidence  before  him. 
Both  tribunals  may  be  correct  enough  with 
respect  to  that  which  each  w^  considering. 
The  High  Court,  however,  is  inconsistent 
with  itself  in  some  respects,  for  whilst  it  en- 
tertained the  gravest  doubts  whether  a  mar- 
riage, if  celebrated,  would  have  had  any  va- 
lidity,  it  regards  the  acts  of  the  plaintiff  and 
her  advisers  as  unaffected  by  the  like  uncer't 
tainty.  The  Judges  suppose  the  plaintM 
must  have  known  that  if  a  marriage  had 
taken  place,  her  son  would  be  legitimate^  a 
matter  which  certainly  was  involved  in  consi- 
derable uncertainty,  which  their  judgment 
shows  them  to  have  shared. 

The  legal  presumption  in  favor  of  a  ckiM 
born  in  his  father's  house  of  a  mother  lodged, 
and  apparently  treated,  as  a  wife,  treated  ad 
a  legitimate  child  by  his  father,  and  whose 
legitimacy  is  disputed  after  the  f^tfaier's  deatli, 
is  one  safe  and  proper  to  be  made ;  aod  .d|^ 
opposing  case  should  be  put  to  strict  pratf. 
The  legal  presumptioifi  as  to  the  status  el 
mother  and  son  accords  with  the  actus!  find-^ 
ing  of  the  Court  below,  which  had  before  ft 
very  Sitrong  proof  indeed  of  recognition  s^nd 
actual  marriage.  This  decision  was  reversenji 
on  grounds  which  impute  to  many  w^ne|6f» 
primd  facie,  not  likely  to  have  committed  % 
a  very  serious  criminal  conspiracy,  subjecth^f 
all  the  parties  to  it  to  severe  puniahnMnt. 
This  imputation  was  one  unwarranted  by  any 
proofs  in  the  cause,  and  militated  against 
the  ordinary   rule  that  crime  is  not  to.  ^ 

presumed. 
Their  Lordships  will  humbly  advise  Hw 

Majesty  that  the  decision  of  the  High  Court 
be  reversed,  and  ibat  in  Heu  thereoi  an  oeder 
be  made  dismissing  the  appeal  to  that  Coutf 
from  the  decree  of  the  Zillah  Judge  wttl^ 
costs,  ajnd  that  the  appellant  have  the  costs 
of  this  appeal. 
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The  aist  November  1871. 

Present  : 

Sir  James  W.  Colvile,  Sir  Joseph  Napier, 
Sir  Montague  Smith,  and  Sir  Lawrence  Peel.  \ 

Recovery  of  possession— Enam—Morts^age— 
Long  enjoyment — Evidence. 

On  Appeal  from  the  High  Court  at 
Bombay. 

Ramrudeegowda 

versus 

Dessai  Saheb. 

This  was  a  dispute,  which  arose  io  1S33,  between  two 
branches  of  a  family  respecting  a  Mahratta  village.  I'he 
plaintiffs(appellants)  claimed  the  property  on  the  allega- 
tion  that  the  respondents  held  it  as  mortgagees,  and  that 
they  (appellants)  were  entitled  to  redeem.  The  respond- 
ents claimed  to  have  held  the  village  in  question  as  an 
etiam  free  from  the  payment  of  Government  revenue  ; 
and  as  they  had  held  it  on  this  title  since  1824  up  to  the 
commencement  of  the  suit,  the  Privy  Council  refused  to 
disturb  their  title,  thus  fortified  by  long  enjoyment,  with- 
out clear  and  unmistakable  proof  of  the  alleged  mortgage. 

Thb  suit  in  this  case  was  brought  by  the 
appellants  to  recover  a  village  called  Am- 
ravuttee,  which  appears  to  have  been  part 
of  a  larger  estate  or  wuttun,  and  also  certain 
allowances,  of  which  very  little  has  been 
said  in  argument,  and  very  little  explana- 
tion given,  but  which  may  be  assumed  to  be 
certain  profits  incident  to  the  right  of  the 
manager  of  one  of  these  Mahratta  villages. 
Mr.  Doyne,  in  his  reply,  has  dwelt  princi- 
pally upon  the  fact,  which  may  perhaps  be 
taken  to  be  admitted  upon  these  proceedings, 
that  the  respondent  who  has  held  this  vil- 
lage so  long  does  not  pay  the  Government 
ifevenue  in  respect  of  it,  that  being  paid  by 
the  owner  of  the  whole  wuttun.  He  has 
also  dwelt,  more  slightly,  upon  the  sugges- 
tion made  in  the  Courts  below,  that  by 
reason  of  some  adoption  the  respondent's 
ancestor  was  taken  out  of  the  family  of  the 
original  owners  of  the  wuttun,  and  trans- 
ferred to  another  family.  There  has  been 
no  finding  with  respect  to  the  last  point 
in  any  of  the  three  Courts  below,  and  it  may, 
therefore,  be  left  out  of  consideration. 

We  have  not  had  much  explanation  of 
the  nature  of  these  tenures ;  but  certainly 
it  has  not  been  supposed  in  any  of  those 
Courts  that  the  first  point  dwelt  upon  by 
•Mr.  Doyne— namely,  that  relating  to  the 
payment  of  the  Government  revenue — was 
lit  all  inconsistent  with  the  respondent's  case ; 
and  it  appears  to  their  Lordships  to  be  quite 
conceivable    that,     if    such    a    transaction 


as  that    on    which    the    respondent 
really  took  place,  the  village  may  have 
transferred  to  the  respondent's  family  as 
enam  held,  as  far  as  the  general  owners 
the  wuHun   are  concerned,  free  from 
contribution  to   the    Government    rei 
although   upon  the  whole  wuttun  G01 
ment  revenue  may  have  been  assessed  eil 
before  or    after    the    acquisition    of 
territories    by    the    East    India    Com] 
Therefore  it  seems  to  their  Lordships 
the  determination   of  this  appeal  de] 
upon  the  question   whether  any    evid< 
has  been  given  to  prove  the  mort 
upon  which  the  appellant  relies. 

It  appears  that  in  1823  the  present  cont 
tion  first  arose  between  the  two  branches 
this  family.     Those  whom  the  respondent 
presents  then  held  this  village ;  and  it 
pears  by  Mr.  Thackeray's  order  that 
then  claimed  to  have  held  it  for  nearly 
years  upon  the  litle  set  forth  at  page  3 
the  recital  of  Mr.  Munroe's  order.     On 
other  hand,   the  persons  whom  the  ap] 
lant  represents  then  came  forward, 
ing  that  the  other  party  held  it  as  mortgaj 
and   that   he   was   entitled   to  redeem, 
that  state  of  things  Mr.  Munroe  made 
order,  which  in  point  of  form  was  cei 
ly    an    irregular    order — namely,    that 
other  party  should   give   up   possession 
the   village   alleged   to  have  been   pledj 
or  mortgaged  -upon  an  undertaking  of 
plaintiff  to  pay   what   might  ultimately 
found  due. 

That  order  went  by  appeal  from 
Munroe,  who  was  the  Deputy  Collector^ 
the  Collector,  Mr.  Thackeray ;  and  if  t| 
question  raised  were  a  question  of  jurii 
tion  there  could  be  no  doubt  in  their  Loi 
ships'  minds  that,  according  to  the  kno^ 
and  ordinary  course  in  these  non-regulati| 
provinces,  in  fact,  it  may  be  said  through^ 
the  territories  of  the  East  India  Comps 
where  there  is  jurisdiction  in  the  Deputy 
lector  there  would  be  an  appeal  to  the  n< 
superior  officer  in  the  Revenue  Department- 
jiamely,  to  the  Collector,  and  so  on,  as  il 
appears  in  this  case  there  was,  from  the  Col- 
lector to  the  Commissioner. 

A  question  is  then  raised  touching  the 
prosecution  of  this  appeal  to  Mr.  Thackeraj 
and  the  regularity  of  this  order.  But  th< 
presumption  is  omnia  rite  actafuisse:  and 
the  evidence  shows  that  both  parties  were 
heard,  and  that  everything  was  done  as  re« 
gularly  as  things  are  done  in  a  country 
governed  as  that  country  then  was. 
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j  The  papers  went  up  to  Mr.  Thackeray.  I 
i  It  is  admitted  in  three  documents  that  his 
[decision  was  passed  in  the  presence  of  both 
^ parties,  that  the  respondent  before  him  had 
\m  opportunity  of  being  heard ;  and  the  re- 
sult was  the  reversal  of  Mr.  Munroe's  order, 
[and  a  direction  that  restitution  of  the  village 
^'shoaid  be  made  to  the  appellant,  which  was 
&ne. 


Whether  that  was  a  conclusive  determi- 
nation upon  the  title  or  not,  it  seems  to  their 
Lordships  hardly  necessary  to  decide.  It 
vas  a  clear  adjudication  of  the  right  of 
possession  at  that  time;  and,  whether  tiile 
could  have  been  fried,  as  in  regulation  pro- 
Tinces,  afterwards  by  a  regular  suit,  it  is  not 
necessary  to  determine.  But  there  was  a 
dear  adjudication  that  the  possession  upon 
die  asserted  title  was  in  the  respondents, 
tile  possession  taken  from  them  was  restored, 
,tiid  there  was  (which  is  the  essential  thing 
'to  be  considered)  a  clear  reversal  of  what- 
ever was  found  by  the  order  of  Mr.  Munroe 
in  favor  6f  the  alleged  mortgage  which  is 
the  foundation  of  the  appellant's  title. 


\ 


It  appears  then  that,  since  the  year  1824 
op  to  the  commencement  of  the  suit,  the 
estate  had  been  held  by  the  respondent's 
branch  of  the  family,  on  the  title  on  which 
they  rely.  The  only  way  in  which  their 
title  thus  fortified  by  long  enjoyment  can 
he  disturbed  is  by  clear  and  unmistakable 
proof  of  the  alleged  mortgage. 

There  is  really,  when  Mr.  Munroe's  order 
is  oat  of  the  case,  not  the  slightest  evidence 
that  the  village  was  held  upon  a  mortgage- 
tide. 

Under  these  circumstances,  their  Lord- 
ships think  that  the  attempt  to  disturb  the 
concurrent  judgments  of  the  Courts  below 
^olly  fails,  and  they  must  humbly  recom- 
inend  Her  Majesty  to  dismiss  the  appeal, 
»ith  costs. 


The  a  4th  November  1871. 

Present  : 

Sir  James  W.  Colvile,  Sir  Joseph  Napier, 
Sir  Montague  Smith,  and  Sir  Lawrence 
•  Peel. 

Mortgage— Proof  of  bona  fides. 

On  Appeal  from  the  High  Court  of  Bengal.* 

Woomesh  Chunder  Roy 

versus 

Gooroodoss  Roy  and  others. 

■ 

Suit  by  mortgagee  (respondent)  after  foreclosure  of 
mortgage  against  mortgagors,  incumbrancers,  and  pre- 
sent appellant  who  was  in  possession  of  part  of  the  mort- 
gaged property  as  purchaser  at  an  execution-sale. 
Mortgagors  admitted  plaintiff's  title.  Appellant  pleaded 
that  tne  mortgage  was  a  collusive  transaction  between 
mortg^agors  and  mortgagee  in  fraud  of  creditors.  The 
Principal  Sudder  Ameen  found  that  the  mortgage  was 
not  a  bond-fide  transaction,  but  the  High  Court  reversed 
his  decision ;  and  the  Privy  Council,  upon  a  considera- 
tion of  the  evidence,  came  to  the  conclusion  that  the 
Principal  Sudder  Ameen  was  right,  because' it  was  not 
only  necessary  for,  but  also  in  the  power  of,  the  re- 
spondent to  adduce  better  evidence  than  he  had  given  . 
in  this  case,  in  order  to  make  out  the  reality  and  oonam 
fides  of  the  transaction  on  which  he  relied. 

The  respondent  in  this  case  brought  his 
suit  to  recover  possession  of  the  property 
included  in  his  mortgage-deed,  having  per- 
fected his  title  under  that  deed  by  the  usual 
proceedings  in  foreclosure.  He  brought  the 
suit  against  the  mortgagors,  against  some 
other  incumbrancers  whose  case  it  is  unneces- 
sary now  to  consider,  and  against  the  present 
appellant,  who  was  in  possession  of  part 
of  the  mortgaged  property  as  purchaser  at 
an  execution-sale.  The  mortgagors  admitted 
the  title  of  the  plaintiff,  the  respondent.  The 
appellant,  however,  defended  his  possession 
by  insisting  that  the  mortgage  was  from  the 
first  a  collusive  transaction,  an  arrangement 
between  the  mortgagors  and  the  mortgagee 
designed  to  protect  the  property  of  the  mort- 
gagors from  the  claims  of  their  creditors. 
One  of  the  issues  framed  in  the  suit  is  whether 
that  proposition  is  correct,  or  whether  the 
mortgage  transaction  was  hond-fide?  The 
Principal  Sudder  Ameen,  the  Judge  of  First 
Instance,  found  that  issue  in  favor  of  the 
appellant,  but  a  division  bench  of  the  High 
Court  reversed  his  decision.  It  does  not 
appear  to  their  Lordships  to  be  necessary  to 
consider  upon  whom  the  burden  of  proof  in 
such  a  case  must  fall,  because  they  think 
that,  in  the  present  case,  the  facts  aVe  sufifi- 


*  On  appeal  from  the  judgment  of  Loch  and  Seton- 
Karr,  J  J.,  in  Regular  Appeal  No.  271  of  1864.  decided 
5th  December  1864— i  W.  R.,  Ch\  Rtfl,,  272. 
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ciently  before  ihein  to  enable  them  to  give 
a  judgment  u\)on  them,  and  that  there  were 
sufficient  circumstances  proved  and  apparent 
in  th^  case  to  render  it  necessary  fpr  the 
respondent  to  give  better  evidence  of  the 
bona-fides  of  the  transaction  on*  which  he 
relied  than  he  has  given  in  this  case.  Their 
Lordships  observe,  among  other  things,  that, 
^y  th?  pietition  filed  bj  one  of  the  mortf  agors 
at  page  70,  t^e  transaction,  though  spoken 
of  as  a  real  transaction,  is  spoken  of  as  one 
of  those  arrangements  under  which  the 
parties  \aA  nvoiy  hope  and  probability  of 

fetting  back  the  Is^nds  in  future  from  the 
laboo  "  \ix  case  we  can  pay  the  amount  due 
to  biu." 

Their  Lordships  also  find  that  the  respon- 
dent did  80  far  underts^ke  to  prove  vyhat  the 
fionsideration  really  was  that  he  examined 
<me  or  two  witnesses  upon  that  point.  Those 
witnesses  prpve  no  more  than  that  a  color- 
able Gonsideration  passed  in  the  shape  of  cer- 
tain notes  at  Sreedhurpore,  a  payment  which 
may  easily  be  explain^  by  the  admitted  rela- 
lioa  hfttween  the  parties,  and  ia  one  of  those 
payments  which  would  be  ostensibly  made 
before  witnesses  of  that  character,  in  order  to 
give  color  to  the  transaction.  But  part  of 
the  alleged  consideration  for  the  original 
niortgage  was  a  balance  found  upon  a  settle- 
ment of  acco^int,  and  no  evidence  whatever 
is  produced  as  to  the  fact  of  the  settleme<4 
of  ^bat  account,  or  to  show  in  respect  of 
what  transactions  it  was  settled,  or  that  a 
balance  was  really  struck  an4  found  due  to 
the  respondetU  upon  that  occasion. 

Tben,  again,  the  High  Court,  in  its  judg- 
ment reversing  the  decision  of  the  Principal 
Sudder  AmeeJ),  relies  upon  the  sum  of  money 
whiich  w?s  paid jnto  Court,  whether  Rs.  1 5,000 
or  Rs.  16,000  does  not  very  clearly  appear, 
in  order  to  stay  the  first  execution  of  Pun- 
cbanon  ^Pose  and  another ;  but  that  payment 
tbraw9  np  Ught  upon  the  origiiial  tra^isaction^ 
ceJBtainly  does  npt  go  to  establish  that  that 
original  U^saction  in  its  inception  was  a 
bwd-fiie  transaction,  or  the  ordinary  tians- 
actipn  of  mortgagor  and  mortgagee,  in  which 
the  parties  would  be  dealing  at  arm's  length 
wi^  each  other.  On  the  contrary,  iif 
anything,  it  tends  the  other  way,  because, 
jii  thp  respondent  had  then  conokpleted  his 
title  by  foreclosure,  if  he  was  in  a  position  t^ 
claim  this  land  against  all  persons  by  virtue 
Q|*a  bondrfi4e  mortgage- title  made  absolute 
by  foreclosure,  what  possible  motive  was 
thSre  for  advancing  a  very  much  larger  sum 
than  the  sum  originally  secured  by  me  mort- 
gage } 


Their  Lordships,  considering  the  whole  ti 
the  evidence,  are  obliged  to  come  tQ  tbe  con- 
clusion that  the  Principal  Sudder 
was  right  in  finding  that,  as  against  the 
pellant,  this  was  not  a  band-fide  moitgagSt 
but  one  of  those  transactions  into  which  % 
friendly  party  might  have  been  induced  to 
enter,  in  order  to  protect  the  young  men,  the 
mortgagors,  from  tbe  demands  with  which  thif 
s^m  to  bavfi  been  preased.  The  case  is  v^ 
presented,  perhaps,  in  quite  so  satisfactory  a 
way  as  it  might  have  been  in  respect  to  the 
amount  arid  nature  of  these  demands.  The 
Principal  Sudder  Ameen  speaks  of  them  in 
terms  which  the  evidence,  as  sent  ovef  om  this 
record,  hardly  supports;  but  there  is.  V9t% 
upon  the  face  of  the  plaiot,  an  adpaission  dt 
outstanding  demands  sufficient  to  show  that 
there  may  have  been  a  motive  that  the  ^»- 
perty  should  be  protected  in  the  way  m 
which  it  has  been  attempted  to  protect  it. 

Their  Lordships  think  that,  had  the  trans* 
aciion  been  what  it  purported  to  be,  the 
respondent,  who  might  have  given  his  onrai 
teatimony,  who  might  have  called  the  person 
spoken  of  as  his  Moonshee,  and  as  having 
taken  a  principal  part  in  the  original  trans- 
action, and  who  might  have  aiamined  the 
mortgagors  and  others^  bad  it  in  bis  ppw^ 
to  adduce  far  better  testimony  than  has  been 
given  in  this  case,  in  order  to  make  out  the 
reality  and  hona-fidtt  of  the  transaction. 

Their  Lordships,  tber^re,  art  of  Qf^ioil 
that  the  decree  of  the  High  Court  cannot 
stand,  and  that  it  oi;^bt  to  be  reversed,  AU 
that  the  present  appellant  asks  ls,that  the  decree 
of  the  Principal  Sudder  Ameen  should  be 
affirmed.  Against  that  decree,  so  far  as  it 
was  favorable  to  the  respondent,  the  pIsiBliS 
in  the  case,  there  was  no  appeal  to  the 
High  Court;  and,  therefore,  nothing  which 
their  Lordships  do  hear  will,  in  any  degree, 
disturb  that  decree,  or  alter,  or  sSect  whaU 
ever  relations  may  under  it  exist  betw^n 
the  mortgagee  and  the  mortgagors,  or  any- 
body who  may  hereafter  claim  wder  thenp. 

Their  Lordships,  therefore,  will  humbly 
advise  Her  Majesty  to  allow  tbe  appeal,  to 
reverse  the  judgment  of  the  High  Cowt, 
and  to  affirm  the  judgment  of  the  Court  bn- 
low,  the  Principal  Sudder  Ameen,  with  the 
costs  of  the  appeal  to  the  High  Court.  The 
appellant  must  also  have  the  costs  of  this 
appeal. 

The  reservation  at  tbe  end  of  the  Prin* 
cipal  Sudder  Ameen's  decree  cpocefning 
the  right  to  four  annas  of  the  prqperty 
asserted  in  another  suit  seems  to  be  un- 
necessary, because  whether  the  appelknt  ksM 
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tbre^-fottrtbs  by  virtue  of  his  execulion-sale, 
and  0{i»rfourtb  by  virtue  of  the  decree  in  that 
otb#r-9Qit,  or  whether  be  holds  the  whole 
as  purchaser  at  the  execution-aale,  seemi 
to  be,  for  the  purposes  of  this  suit,  an  im* 
material  consideration. 


t  ■    » 


The  3otb  November  1871. 

Present : 

The  Hon'ble  P.  A.  Glover  and  Dwarkanath 

Mitter,  Juiges. 

K^ht  of  Way. 


Na  ^l^  of  1871. 


S^cM  ^pp^  fr^  a  decision  passed  by  the 
fudge  •/  Chittagong,  dmted  the  jjth  April 
§Sf  If  reversing  a  decision  efthe  Mo6nsijfcf 
BsMumsrte^  dcUed  the2istjuly  tSjo, 

Fatteh  All  (one  of  the  Defendants), 
Appellanfi 

versus 

Asgur  All  and  another  (Plaintiffs), 
Respondents. 

Baboo  Grish  Chunder  Ghose  for  Appellant. 
Mr.  O.  A.  Twidak  for  Respondents. 

To  constitute  a  rigbt  of  way,  there  must  have  been 
piiiiitenvpted  user  as  of  neht,  and  not  one  exercised 
will  a«d  favor  of  the  other  {>arty. 


Glover,  J. — ^This  was  a  suit  for  a  declara- 
don  of  plaintiff's  right  of  way  over  a  waste 
piece  of  land  belonging  to  defendant,  and 
for  an  order  to  pull  down  a  house  which 
defendant  had  erected  across  the  pathway. 
The  defence  was  that  the  path  was  not  a 
public  road,  and  that  there  was  no  right  of 
way  to  the  plaintiffs. 

The  first  Court  found  that  there  was  no 
rigbt  of  way  over  this  land,  but  that  plaintiff, 
aloag  wiih  other  villagers,  used  to  pass  oyer 
the  land  to  the  public  road  by  consent 
of  the  defendants.  The  Judge,  however, 
^Uiough  be  found  that  so  much  of  the  plaint 
tiffs  statement  that  the  road  was  used  for 
Qttniage  and  burial  processions  was  false, 
itiU  eonsidered  that  the  plaintiff's  suit 
should  not  be  altogether  dismissed,  because 
Ibe  plaintiffs  had  actually  been  in  the  habit 
of  using  the  path  as  a  means  of  proceeding 
Afectly  to  the  high  road.  At  the  same  time, 
iw  jwig*  appean  to  admit  the  eaisteace  of 


another  way  by  which  processions  and  cattle^ 
&c.,  were  wont  to  pass.  • 

It  appears  to  us  that  the  Judge's  decision 
is  not  maintainable.  It  is  admitted  that 
the  waste  land,  through  which  the  path  in 
dispute  runs,  is  the  defendant's  land  ;  And 
there  is  nothing  whatever  to  disprove  the 
allegation  of  the  defendant,  that  plaintiff 
used  the  land  for  some  years  by  his  suffer'^ 
ance  and  permission.  To  constitute  a  right 
of  way,  there  must  have  been  an  uninter- 
rupted user  as  of  right,  and  not  one  exercised 
at  the  mere  will  and  favor  of  the  other  party. 

In  this  case,  it  is  clear,  from  the  finding 
of  the  Lower  Appellate  Court,  that  the  plaint- 
iff has  another  way  to  the  public  road  when 
going  with  cattle,  procession,  &c.,  but  that  he 
has  been  in  the  habit  of  maicing  use  of  this 
pathway  by  the  sufferance  of  the  defendant. 
This  creates  no  right  of  way. 

The  Judge's  decision  is,  therefore,  reversed 
with  costs. 


The  8th  December  1S71. 

Prisent: 

The  Hon'ble  G.  Loch  and  W.  Ainslie,    , 

Judges. 

Separate  Estate— Possession— Adverse  Posses- 
sion —  Limitation  —  Fraud  of  Life-tenant— 
Suit  by  Rereraionera 

Case  No.  75s  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  yndge  of  Sarun,  dated  the  13th 
April  tSjTf  reversing  a  decision  of  the 
Subordinate  Judge  of  that  District ^  dated 
the  joth  June  iSyo, 

Gunesh  Dutt  and  another  (two  of  the  defend- 
ants^. Appellants, 

versus 

Mussamut  Lall  Muttee  Kooer  (Plaintiff),  and 
another  (Defendant),  Respotuknts. 

Baboos  Mohesh  Chunder  Chowdhry  and 
Gopal  Lall  Mitter  for  Appellants. 

Baboo  Chunder  Madhub  Ghose  fot 
Respondents. 

Suit  by  a  Hindoo  daughter,  for  herself,  and  as  guardian 
for  her  minor  son,  to  recover  possession  of  her 
deceased  father's  separate  estate.  Tiie  legal  represeLta- 
tives  of  the  estate  were,  Brst,  the  deceased's  vrAoWy  and| 
after  her,  the  plaintifl  and  her  son.  The  widow,  not  4inly 
failed  to  occupy  and  manage  the  estate,  but^  in  collusion 
with  the  ether  defendants  ctamilog  undet>a  ha^ffe  t7t<^ 
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abandoned  her  risrhts,  alleffingr  that  her  husband  was  not 
separate,  but  a  ipember  oT  a  joint-family,  and  left  the 
hostile  holders  undisturbed.  To  preserve  the  se(>arate 
estate  from  becoming  extinguished  by  the  operation  of 
the  taw  of  limitation,  it  was  necessary  to  remove  the 
adverse  occupants,  and  to  place  the  estate  in  the  posses- 
sion of  some  person  to  be  appointed  to  represent  it ;  and, 
as  the  widow  (the  legal  representative)  never  was  in 
possession,  and  did  not  ask  for  it,  but  repudiated^  all 
claim  to  it,  it  was  held  that  no  one  had  a  better  right 
to  the  possession  than  the  plaintiff,  and  possession  was 
accordmgly  decreed  to  her  as  manager  during  the 
widow's  fi^time. 

Ainslie,  J. — Shitab  Roy  left  two  sons, 
Mohadeb  Narain  and  Haruck  Narain.  The 
former*  had  a  son  Chedee  Lall,  who  died  leav- 
ing a  childless  widow  Mussamut  Dowlut 
Kooer,  one  of  the  defendants,  and  a  daughter 
Lall  Muttee  Kooer,  who  sues  for  herself,  and 
as  guardian  of  her  minor  son  Mahabeer  Per- 
shad.  The  other  defendants  are  the  sons  of 
Huruck  Narain. 

After  the  death  of  Chedee  Lall,  separate 
applications  were  made  to  the  Judge,  under 
Act  XXVIL  of  i860,  by  the  widow  and  the 
sons  of  Huruck  Narain,  the  former  claiming 
as  widow  a  life-interest  in  the  estate  of  the 
deceased,  on  the  ground  of  separation  of  the 
family,  and  the  latter  claiming  the  property, 
on  the  ground  of  union. 

The  widow  abandoned  her  claim,  and  ad- 
mitted that  the  sons  of  Huruck  Narain  were 
entitled  to  and  were  holding  the  estate  of 
Chedee  Lall  as  part  of  the  joint-property  of 
an  undivided  family,  and  that  her  own  right 
was  limited  to  a  claim  to  maintenance,  for 
which  she  had  made  her  arrangements  with 
the  adverse  claimants  of  the  estate. 

In  consequence  of  this,  the  plaintiff,  who 
is  the  next  heir  to  the  estate  of  Chedee  Lall, 
if,  as  she  asserts,  the  family  was  a  divided  one, 
has  instituted  this  suit  to  recover  possession 
of  the  estate  from  the  hands  of  the  sons  of 
Huruck  Narain  making  the  widow  a  co- 
defendant,  on  the  ground  that  she  had  collu- 
sively  admitted  the  claims  of  the  principal 
defendants. 

The  points  taken  before  the  Judge  were 
two :  firstly,  was  Chedee  Lall  a  member  of 
an  undivided  family,  or  not.  Secondly,  can 
the  plaintiff  succeed  in  this  suit  during  the 
lifetime  of  the  widow. 

The  Judge  found  that  Chedee  Lall  had 
separated  from  the  family,  and  was  holding 
his  various  properties  to  his  own  exclusive  use 
and  benefit ;  and  he  also  found  that  the  suit  was 
not  affected  by  the  fact  of  the  widow  being 
alive,  resting  his  judgment  on  a  full  Bench 
Ruling  reported  in  IX.  Weekly  Reporter, 
page  505. 

In  special  appeal,  the  latter  ground  has  been 
pressed*   s^ib-^divided    into    two  branches; 


namely,  I  st,  generally  whether  the  plaintiff, 
whose  right  is  only  in  reversion  after  the 
widow's  death,  can  sue  before  her  death  ;  and 
2nd,  whether  he  can  get  the  decree  for  posses- 
sion which  he  seeks. 

On  the  first  point,  I  entertain  no  doabt 
whatever.  It  seems  to  me  that  the  view 
taken  by  the  Judge  of  the  nature  of  the 
possession  by  the  appellants  is  quite  correct, 
and  that  it  is  not  a  permissive  possession 
derived  from  the  widow,  but  an  adverse 
possession,  adverse  to  her  and  to  every  one 
claiming  as  the  heir  of  Chedee  Lall's  sepa- 
rate estate.  It  has  been  said  that  the  compro- 
mise entered  into  by  the  widow  in  the  Act 
XXVIL  suits,  places  the  appellants  in  the 
position  of  parties  holding  with  her  consent ; 
but  it  is  not  admitted  that  they  derive  title 
from  her,  and  that  their  rigfits  are  limited  by 
and  co-extensive  with  hers.  Looking  to  the 
proceedings  under  Act  XXVIL,  it  is  quite 
clear  that  the  defendants  have  never  admitted* 
in  the  slightest  degree,  that  they  hold  under 
the  widow.  They  alleged,  and  still  allege,  a 
title  entirely  hostile  to  her,  and  possession 
based  on  that  title,  and  the  fact  that  she,  for 
reasons  which  we  need  not  consider,  chooses 
to  abandon  her  own  claim,  which,  under  the 
finding  of  the  Judge  in  this  suit,  was  a  good 
one,  and  to  admit  a  claim  which  has  no 
foundation  in  right,  does  not  alter  the  nature  of 
their  possession  from  an  adverse  to  a  derived 
possession.  The  compromise  may  be  per- 
fectly binding  on  her,  but  there  is  nothing 
in  the  terms  of  it  to  show  that  the  appellants 
admitted  and  acquired  her  rights.  On  the 
contrary,  this  is  studiously  avoided,  and  the 
appellants  carefully  maintained  their  position 
as  heirs  to  the  undivided  share  of  the  joint 
estate — a  position  adverse  to  every  one  inter- 
ested in  the  separate  estate.  They  bought 
the  widow's  silence,  but  did  not  attempt  to 
acquire  her  rights  as  heiress.  In  fact,  the 
appellant's  case  rests  upon  ignoring  the  dis- 
tinction between  the  nature  and  extent  of  the 
rights  in  a  joint  and  in  a  separate  estate,  and 
looking  only  to  the  subject-matter  to  which 
those  rights  apply  ;  but  this  cannot  be  per- 
mitted. In  considering  whether  the  posses- 
sion is  adverse,  we  must  see  whether  it  is 
based  on  a  title  derived  from  the  widow  as 
representative  of  the  separate  estate,  or  on 
one  which  leaves  no  separate  estate  to  be 
represented,  and  as  it  clearly  appears  that 
the  appellant's  claim  rests,  and  has  always 
rested,  solely  on  the  non-existence  of  the 
separate  estate,  it  is  impossible  to  hold  other* 
wise  than  that  it  is  a  claim  by  virtue  of  a 
hostile  title.    This  being  so,  it   follows  from 
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the    Full   Bench   Ruling   relied   on  by   the 
Judge  that  limitation  would  run  against  all 
persons  interested  in  the  separate  estate  of 
Chedee  Lall  from  the  date  on  which  posses- 
sion was  taken  of  it  by  the   appellants  as 
part  of  the  joint  family-property.      In  the 
judgment  referred  to,  the  late  Chief  Justice, 
Sir  Barnes  Peacock  said  :  *'  It  has  been  con- 
'*  tended  that,  as  the  widow  cannot  absolutely 
'*  convey  away  her  husband's  estate  without 
'*  sufficient  cause  so  as  to  be  binding  upon 
'*the  reversionary  heirs,  they  ought  not  to 
**  be  barred  by  limitation  against  the  widow  ; 
"otherwise  she  will  be  able,  if  she  lived  a 
**  sufficient  time,  to  do  indirectly,  by  allowing 
''adverse  possession  to  be  held  against  her, 
*'  that  which  she  could  not  do  directly,  by  a 
"sale  without  sufficient  cause.    But  rever- 
sionary  heirs   presumptive    have  a  right, 
although  they  nfay  never  succeed  to  the 
"  estate,  to  prevent  the  widow  from  commit- 
"  ting  waste  :  and  I  have  no  doubt  that  if  a 
"proper  case  were  made  out,  reversionary 
'*  heirs  would   have  a  sufficient  interest,  as 
"well  as  creditors  of  the  ancestor,  by  suit 
"  against  the  widow  and  the  adverse  holder, 
"  to  have  the  estate  reduced  into  possession 
"so  as  to  prevent  their  rights  from  becom- 
"ing  barred  by  limitation." 

It  seems  to  me  quite  clear  that  the  fact 
that  the  widow  being  still  alive  is  no  bar  to 
this  suit  being  brought. 

The  appellants  rely  on  the  Full  Bench 
decision  in  12  Weekly  Reporter,  page  14, 
F.  B. ;  but  that  case  is  clearly  distinguishable, 
inasmuch  as  the  possession  which  it  was 
sought  to  extinguish  was  derived  from  the  act 
of  the  widow  herself,  and,  as  remarked  by 
Mr.  Justice  Macpherson,  "  1/  being  admitted 
**thai  the  property  was  originatly  inherited 
**  by  the  widow,  until  it  is  ascertained  whe- 
"  ther  she,  in  giving  possession  to  her  alleged 
''  adopted  son,  acted  in  a  manner  warranted  by 
"  Hindoo  Law,  it  cannot  be  ascertained  whe- 
"ther  that  possession  was  adverse  to  the  re- 
"  versioner."  Here  we  have  no  such  admis- 
sion, but  the  very  contrary. 

The  other  cases  cited  by  the  pleader  for 
the  appellants  all  refer  to  possession  acquired 
from  the  life-tenant,  and  pre  suppose  an  un- 
doubted right  and  possession  in  her. 

I  am  further  of  opinion  that  the  Judge 
was  right  in  making  the  decree  for  possession. 
In  the  passage  above  quoted  from  the  judg- 
ment of  Sir  Barnes  Peacock,  that  learned 
]ndge  distinctly  indicates  that  cases  may  arise 
in  which  by  a  suit  brought  by  a  reversioner 
Ag^QSt  the  widow  and  adverse  holder  the  estate 
^7  be  reduced  into  possession.  This  seems  to 
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me  to  be  such  a  case.     Here  t&  the  separate 
estate  of  Chedee  Lall  wanting  a  representa- 
tive— the  legal  representatives  are  first  the 
widow  for  life,  and  after  her  the  plaintiff  and 
her  son.    The  widow  has  not  only  failed  to 
occupy  and  manage  the  estate,  but  has  allow- 
ed some  one  else,  claiming  under  a  different 
title,  to  come  in  and  take  possession,  and  has, 
after  a  feeble  show  ofopposition,  abandoned  her 
rights,  and  lefithe  hostile  holders  undisturbed. 
Indeed,  she  has  done  more,  for,  so  far  as  lay 
in  her  power,  she  has  worked  to  support  their 
hostile  title,  and  to  defeat  the  reversioner's 
rights.     To  preserve  this  separate  estate  of 
Chedee  Lall  from  becoming  extinguished  by 
the  operation  of  the  Law  of  Limitation,  it  is 
necessary  that  it  should  be  placed  in  the 
possession  of  some  person  who  may  be  ap- 
pointed to  represent  that  estate,  and  that  the 
adverse  occupants  should  be  removed.    It  is 
a  case  of  waste  of  the  widest  kind.     It  is 
not  mere  deterioration  of  the  properly  that  is 
threatened,   but  a  total  destruction   of   all 
benefit  derivable  from  the  right  of  succes- 
sion.    There  has  been  an  attempt  so  to  deal 
with  the  property  that  the  rightful  heir  may 
possibly   never  be  able    to  lay  hands    on 
it.     The  widow,  who  at  present  is  the  legal 
representative  of  Chedee  Lall,  never  has  been 
in  possession,  and  does  not  ask  for  possession, 
but,  on  the  contrary,  repudiates  ail   claim, 
and  there  is  no  one  with  a  better  right  to 
the  possession  than  the  present  plaintiff.     I 
would,  therefore,  confirm  the  decree  of  the 
Court  below,  and  dismiss  this  special  appeal. 
It  is  admitted  by  Baboo  Chunder  Madhub 
Ghose  for  the  respondent  that  the  respondent 
is  not  entitled  to  enter  as  absolute  owner,  but 
merely  as  manager  during  the  life  of  the 
widow,  and  therefore  1  wouid  add  to  the 
decree  of  the  Judge  a  declaration  to  this 
effect,  and  an  order  that  the  plaintiff,  after 
entering  into  possession  as  manager,  shall 
annually,  on  or  before  a  given  date  (the  end' 
of  Bhadoon  or  other  more  convenient  day), 
to  be   determined   by  the  Judge,   file  her 
accounts  in  the  Court  of  the  Judge  of  Sarun, 
and  deposit  all  the  profits  of  the  estate  during 
the  preceding  year   for  the  joint  use  and 
benefit  of  the  defendants  in  this   suit,   so 
long  as  the  widow  Mussamut  Dowlut  Kooer 
shall  remain  alive,  or  until  further  orders  of 
the  Court. 

Loch,  y, — I  have  no  doubt  as  to  the  necesj- 
sity  and  propriety  of  this  suit,  for  it  is  clear 
from  the  facts  put  before  us  that  Dowlut 
Kooer,  widow  of  Chedee  Lall,  has,  in  col- 
lusion with  the  other  defendants,  to  the 
manifest  injury  of  the  plaintiff  and  he^  sf 
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abandoned  her  rififhts,  alleging^  that  her  husband  was  not  \ 
separate,  but  a  lyember  of  a  joint-family>  and  left  the 
hostile  holders  undisturbed.  To  preserve  the  sefArate 
estate  from  becoming  extinguished  by  the  operation  of 
the  law  of  limitation,  it  was  necessary  to  remove  the 
adverse  occupants,  and  to  place  the  estate  in  the  posses- 
sion of  some  person  to  be  appointed  to  represent  it ;  and, 
as  the  widow  (the  legal  representative)  never  was  in 
possession,  and  did  not  ask  for  it,  but  repudiated  all 
claim  to  it,  it  was  held  that  no  one  had  a  oetter  right 
to  the  possession  than  the  plaintiff,  and  possession  was 
accordmgly  decreed  to  her  as  manager  during  the 
widow's  uptime. 

Ainsliey  J, — Shitab  Roy  left  two  sons, 
Mohadeb  Narain  and  Haruck  Narain.  The 
former* had  a  son  Chedee  Lall,  who  died  leav- 
ing a  childless  widow  Mussamut  Dowlut 
Kooer,  one  of  the  defendants,  and  a  daughter 
Lali  Muttee  Kooer,  who  sues  for  herself,  and 
as  guardian  of  her  minor  son  Mahabeer  Per- 
shad.  The  other  defendants  are  the  sons  of 
Huruck  Narain. 

After  the  death  of  Chedee  Lall,  separate 
applications  were  made  to  the  Judge,  under 
Act  XXVII.  of  i860,  by  the  widow  and  the 
sons  of  Huruck  Narain,  the  former  claiming 
as  widow  a  life-interest  in  the  estate  of  the 
deceased,  on  the  ground  of  separation  of  the 
family,  and  the  latter  claiming  the  property, 
on  the  ground  of  union. 

The  widow  abandoned  her  claim,  and  ad- 
mitted that  the  sons  of  Huruck  Narain  were 
entitled  to  and  were  holding  the  estate  of 
Chedee  Lall  as  part  of  the  joint-property  of 
an  undivided  family,  and  that  her  own  right 
was  limited  to  a  claim  to  maintenance,  for 
which  she  had  made  her  arrangements  with 
the  adverse  claimants  of  the  estate. 

In  consequence  of  this,  the  plaintiff,  who 
is  the  next  heir  to  the  estate  of  Chedee  Lall, 
if,  as  she  asserts,  the  family  was  a  divided  one, 
has  instituted  this  suit  to  recover  possession 
of  the  estate  from  the  hands  of  the  sons  of 
Huruck  Narain  making  the  widow  a  co- 
defendant,  on  the  ground  that  she  had  collu- 
sively  admitted  the  claims  of  the  principal 
defendants. 

The  points  taken  before  the  Judge  were 
two :  firstly,  was  Chedee  Lall  a  member  of 
an  undivided  family,  or  not.  Secondly,  can 
the  plaintiff  succeed  in  this  suit  during  the 
lifetime  of  the  widow. 

The  Judge  found  that  Chedee  Lall  had 
separated  from  the  family,  and  was  holding 
his  various  properties  to  his  own  exclusive  use 
and  benefit ;  and  he  also  found  that  the  suit  was 
not  affected  by  the  fact  of  the  widow  being 
alive,  resting  his  judgment  on  a  full  Bench 
R);iUng  reported  in  IX.  Weekly  Reporter, 
page  505. 

In  special  appeal, the  latter  grouted  has  been 
«>  pressed)   sjib-divided    into    two  branches; 


namely,  ist,  generally  whether  the  plaintiff^ 
whose  right  is  only  in  reversion  alter  Efae 
widow's  death,  can  sue  before  her  death  :  aad 
and,  whether  he  can  get  the  decree  for  posses- 
sion which  he  seeks. 

On  the  first  point,  I  entertain  no  doubt 
whatever.  It  seems  to  me  that  the  view- 
taken  by  the  Judge  of  the  nature  of  the 
possession  by  the  appellants  is  quite  correct, 
and  that  it  is  not  a  permissive  possession 
derived  from  the  widow,  but  an  adverse 
possession,  adverse  to  her  and  to  every  one 
claiming  as  the  heir  of  Chedee  Lall's  sepa- 
rate estate.  It  has  been  said  that  the  compro- 
mise entered  into  by  the  widow  in  the  Act 
XXVII.  suits,  places  the  appellants  in  the 
position  of  parties  holding  with  her  consent; 
but  it  is  not  admitted  that  they  derive  title 
from  her,  and  that  their  rig^its  are  limited  by 
and  co-extensive  with  hers.  Looking  to  the 
proceedings  under  Act  XXVII. ,  it  is  quite 
clear  that  the  defendants  have  never  admitted, 
in  the  slightest  degree,  that  they  hold  under 
the  widow.  They  alleged,  and  still  allege,  a 
title  entirely  hostile  to  her,  and  possession 
based  on  that  title,  and  the  fact  that  she,  for 
reasons  which  we  need  not  consider,  chooses 
to  abandon  her  own  claim,  which,  under  the 
finding  of  the  Judge  in  this  suit,  was  a  good 
one,  and  to  admit  a  claim  which  has  no 
foundation  in  right,  does  not  alter  the  nature  of 
their  possession  from  an  adverse  to  a  derived 
possession.  The  compromise  may  be  per- 
fectly binding  on  her,  but  there  is  nothings 
in  the  terms  of  it  to  show  that  the  appellants 
admitted  and  acquired  her  rights.  On  the 
contrary,  this  is  studiously  avoided,  and  the 
appellants  carefully  maintained  their  position 
as  heirs  to  the  undivided  share  of  the  joint 
estate — a  position  adverse  to  every  one  inter- 
ested in  the  separate  estate.  They  bought 
the  widow's  silence,  but  did  not  attempt  to 
acquire  her  rights  as  heiress.  In  fact,  the 
appellant's  case  rests  upon  ignoring  the  dis- 
tinction between  the  nature  and  extent  of  the 
rights  in  a  joint  and  in  a  separate  estate,  and 
looking  only  to  the  subject-matter  to  which 
those  rights  apply  ;  but  this  cannot  be  per- 
mitted. In  considering  whether  the  posses- 
sion is  adverse,  we  must  see  whether  it  is 
based  on  a  title  derived  from  the  widow  as 
representative  of  the  separate  estate,  or  on 
one  which  leaves  no  separate  estate  to  be 
represented,  and  as  it  clearly  appears  that 
the  appellant's  claim  rests,  and  has  always 
rested,  solely  on  the  non-existence  of  the 
separate  estate,  it  is  impossible  to  hold  other- 
wise than  that  it  is  a  claim  by  virtue  of  a 
hostile  title.    This  being  80|  it   follows  froift 
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he  Full  Bench  Rating  relied  on  by  the 
[ndge  that  limitation  woald  run  against  all 
persons  interested  in  the  separate  estate  of 
Chedee  Lall  from  the  date  on  which  posses- 
non  was  taken  of  it  by  the  appellants  as 


me  to  be  such  a  case.  Here  i&  the  separate 
estate  of  Chedee  Lall  wanting  a  representa- 
tive— the  legal  representatives  are  first  the 
widow  for  life,  and  after  her  the  plaintiff  and 
her  son.    The  widow  has  not  only  failed  to 


part  of  the  joint  family-property.      In  the  |  occupy  and  manage  the  estate,  but  has  allow- 

jodgment  referred  to,  the  late  Chief  Justice,      '  *        '  *  '         «  «•       ^ 

Sir  Barnes  Peacock  said  :  "  It  has  been  con- 

"  tended  that,  as  the  widow  cannot  absolutely 

"convey  away  her  husband's  estate  without 

"sufficient  cause  so  as  to  be  binding  upon 

"die  reversionary  heirs,  they  ought  not  to 

"be  barred  by  limitation  against  the  widow  ; 

"otherwise  she  will  be  able,  if  she  lived  a 

"  sufficient  time,  to  do  indirectly,  by  allowing 

"adverse  possession  to  be  held  against  her, 

"  that  which  she  could  not  do  directly,  by  a 

"sale  without  sufficient  cause.    But  rever- 

"sionary  heirs   presumptive    have  a  right, 

"although  they   nfay  never  succeed  to  the 

"estate,  to  prevent  the  widow  from  commit- 

"  ting  waste  :  and  I  have  no  doubt  that  if  a 

"proper  case  were  made  out,  reversionary 

"heirs  would   have  a  sufficient  interest,  as 

"well  as  creditors  of  the  ancestor,  by  suit 

*'  against  the  widow  and  the  adverse  holder, 

"  to  have  the  estate  reduced  into  possession 

"so  as  to  prevent  their  rights  from  becom- 

"  ing  barre.i  by  limitation." 

It  seems  to  me  quite  clear  that  the  fact 
that  the  widow  being  still  alive  is  no  bar  to 
this  suit  being  brought. 

The  appellants  rely   on  the  Full   Bench 
decision  in   12    Weekly  Reporter,  page  14, 
F.  B. ;  but  that  case  is  clearly  distinguishable, 
inasmuch  as  the   possession   which    it  was 
sought  to  extinguish  was  derived  from  the  act 
of  the  widow  herself,  and,  as  remarked  by 
Mr.  Justice  Macpherson,  "  1/  being  admitted 
*^that  the  property  was  originally  inherited 
"  fy  the  widow,  until  it  is  ascertained  whe- 
"ther  she,  in  giving  possession  to  her  alleged 
'*  adopted  son,  acted  in  a  manner  warranted  by 
"  Hindoo  Law,  it  cannot  be  ascertained  whe- 
'*  ther  that  possession  was  adverse  to  the  re- 
"  versioner."     Here  we  have  no  such  admis- 
sion, but  the  very  contrary. 

The  other  cases  cited  by  the  pleader  for 
^e  appellants  all  refer  to  possession  acquired 
from  the  life-tenant,  and  pre  suppose  an  un- 
doubted right  and  possession  in  her. 

I  am  further  of  opinion  that  the  Judge 
^48  right  in  making  the  decree  for  possession, 
lu  the  passage  above  quoted  from  the  judg- 
J^t  of  Sir  Barnes  Peacock,  that  learned 
Judge  distinctly  indicates  that  cases  may  arise 
^^  which  by  a  suit  brought  by  a  reversioner 
*^iu8t  the  widow  and  adverse  holder  the  estate 
^7  be  reduced  into  possession.  This  seems  to 
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ed  some  one  else,  claiming  under  a  different 
title,  to  come  in  and  take  possession,  and  has, 
after  a  feeble  show  of  opposition,  abandoned  her 
rights,  and  left  the  hostile  holders  undisturbed. 
Indeed,  she  has  done  more,  for,  so  far  as  lay 
in  her  power,  she  has  worked  to  support  their 
hostile  title,  and  to  defeat  the  reversioner's 
rights.     To  preserve  this  separate  estate  of 
Chedee  Lall  from  becoming  extinguished  by 
the  operation  of  the  Law  of  Limitation,  it  is 
necessary  that  it  should  be  placed  in  the 
possession  of  some  person  who  may  be  ap- 
pointed to  represent  that  estate,  and  that  the 
adverse  occupants  should  be  removed.    It  is 
a  case  of  waste  of  the  widest  kind.     It  is 
not  mere  deterioration  of  the  property  that  is 
threatened,   but  a  total  destruction   of   all 
benefit  derivable  from  the  right  of  succes- 
sion.    There  has  been  an  attempt  so  to  deal 
with  the  property  that  the  rightful  heir  may 
possibly   never  be  able    to  lay  hands    on 
it.    The  widow,  who  at  present  is  the  legal 
representative  of  Chedee  Lall,  never  has  been 
in  possession,  and  does  not  ask  for  possession, 
but,  on  the  contrary,  repudiates  all   claim, 
and  there  is  no  one  with  a  better  right  to 
the  possession  than  the  present  plaintiff.     I 
would,  therefore,  confirm  the  decree  of  the 
Court  below,  and  dismiss  this  special  appeal. 
It  is  admitted  by  Baboo  Chunder  Madhub 
Ghose  for  the  respondent  that  the  respondent 
is  not  entitled  to  enter  as  absolute  owner,  but 
merely  as  manager  during  the  life  of  the 
widow,  and  therefore  I  wouid  add  to  the 
decree  of  the  Judge  a  declaration  to  this 
effect,  and  an  order  that  the  plaintiff,  after 
entering  into  possession  as  manager,  shall 
annually,  on  or  before  a  given  date  (the  end' 
of  Bhadoon  or  other  more  convenient  day), 
to  be   determined   by  the  Judge,  file  her 
accounts  in  the  Court  of  the  Judge  of  Sarun, 
and  deposit  all  the  profits  of  the  estate  during 
the  preceding  year   for  the  joint  use  and 
benefit   of  the  defendants  in   this   suit,   so 
long  as  the  widow  Mussamut  Dowlut  Kooer 
shall  remain  alive,  or  until  further  orders  of 
the  Court. 

Loch,  y. — I  have  no  doubt  as  to  the  neces^ 
sity  and  propriety  of  this  suit,  for  it  is  cleai 
from  the  facts  put  before  us  that  Dowlut 
Kooer,  widow  of  Chedee  Lall,  has,  in  col- 
lusion with  the  other  defendants,  to  the 
manifest  injury  of  the  plaintiff  and  hgr  son, 
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given  up  h^r  rights  to  her  husband's  pro- 
perty, allegiitg  that  her  husband  was  not 
separate  but  a  member  of  a  joint  family.  The 
only  doubt  that  existed  in  my  mind  was  as 
to  the  form  and  extent  of  relief  which  we 
should  give  the  plaintiff,  whether  it  would  be 
sufficient  to  declare  that  the  property  of 
Chedee  Lall  was  held  by  him  separately,  and 
that,  on  the  death  of  the  widow,  notwithstand- 
ing her  acquiescence  in  the  possession  of  the 
Other  defendants,  the  legal  heirs  might  take 
it  from  their  hands,  or  whether  the  plaintiff 
is  entitled  to  get  possession  as  prayed  for. 
It  is  clear  that  the  other  defendants  cannot 
be  permitted  to  hold  possession,  because  they 
have  no  legal  right  to  do  so.  The  widow 
cannot  have  possession,  for  she  does  not  ask 
for  it,  and  has  colluded  with  the  other  defend- 
ant to  the  injury  of  the  heirs  of  her  hus- 
band. Under  these  circumstances,  I  think 
the  plaintiff  should,  as  proposed  by  my  col- 
league, be  allowed  to  hold  possession  in  the 
capacity  of  manager  during  the  life  of  the 
widow, and  a  decree  will  be  made  accordingly. 
The  special  appeal  is  dismissed  with  costs. 


Baboo  Nultet  Chuftder  Sein  for 
Respondeat. 

Before  bringing  j>uit  to  recover  money  which  defeiui- 
ant  had  received  in  execution  of  decree,  and  which  be 
was  no  Ioniser  entitled  to  retain,  plaintiff  is  not  bovod  ta 
make  application  to  the  Collector  for  the  money.  Tbcct 
is  no  express  provision  of  law  with  regard  to  the  Col- 
lectors' Courts  as  there  is  in  Section  u.  Act  XXllI.  oC 
1 86 J,  with  regard  to  the  Civil  Courts. 


The  8lh  December  1871. 

Present  : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chief 
Justice^  and  the  Hon'ble  F.  A.  Glover, 
Jtidge, 

BaKecution  (Suit  to  recover  money  received  in) — 
Collectors'  Courts— Section  11,  Act  XXIII.  of 
x86x. 

Case  No.  796  of  1871. 

Special  Appeal  from  a  decision  passed  by 
ike  Additional  Subordinate  Judge  of 
Chiltagongy  dated  the  26  th  Apr  it  i8yi, 
reversing  a  decision  of  the  Moonsiff  of 
Cox's  Bazaar y  dated  the  2jrd  September 
j8jo, 

Kristo  Chunder  Goopto  and  others 
(Plaintiffs),  Appellants, 

^-  versus     - 

Ramsoonder  Sein  (Defendant),  Respondent. 

Baboo  Chunder  Mad  hub  Ghose  for 
Appellants. 


Couch,  C.  J. — I  AM  not  at  all  prepared, 
nor  is  it  necessary  for  me,  to  decide  whether 
the  Collector  had  or  had  not  jurisdiction  to 
order  the  return  of  this  money.  But  whe- 
ther he  had  or  had  not  jurisdiction,  it  was 
not  incumbent  upon  the  plaintiff  to  make  any 
application  to  him  before  bringing*  this  suit, 
which  he  was  entitled  to  bring,  in  order  to 
recover  back  the  money  which  the  defendant 
had  received  in  execution  of  the  decree,  and 
which  he  was  no  longer  entitled  to  retain. 

There  is  no  express  provision  of  law  with 
regard  to  the  Collectors'  Courts  as  there  is 
in  Section  11,  Act  XXill.  of  1861,  with 
regard  to  the  Civil  Courts. 

I  think  the  decree  of  the  Lower  Appellate 
Court  must  be  set  aside,  and  that  of  the  first 
I  Court  restored  with  costs. 


Glover,  J. — I  concur. 


The  8th  December  1871. 
Present  : 

The  lion'ble  Sir  Richard  Couch,  A7.,  Chief 
Justice,  and  the  Hon'ble  F.  A.  Glover, 
Judge. 

Rent-suit— Question  as  to  AsT^^ciy* 

Case  No.  729  of  1871  under  Act  X.  of  1859. 

Special  Appeal  from  a    decision  passed  by 
Jhe    Additional  Judge   of  Jessore,    dated 
the  22nd  March    iSyr,    affirming  a  deci- 
sion   of  the    Deputy     Collector    of   that 
District,  dated  the  joih  October  i86g. 

Ramgutty  Mundul  and  others  (Defendants), 

Appellants, 

versus 

Gourlsh  Chunder  Pauray  and  others 
(Plaintiffs),  Respondents. 
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Moulvee  Murhumut  Hosseifi  for  Appellants. 

Baboo  Bipro  Dais  Mookeijee  for 
Respondents. 

The  (|uestton  was,  for  which  party  M  had  received 
rent.The  Hi^h  Court,  on  the  former  occasion,  said  it  was 
not  sufficient  for  M  to  say  that  he  was  plaintiff's  agent, 
ind  directed  the  question  to  be  determined  upon  the 
i»ae,  whether  plaintiff  was  the  landlord  or  not.  Hkld 
that  what  the  Court  meant  was  not  to  order  the  Revenue 
Coart  to  ^o  into  the  question  of  title  between  the  parties, 
and  determine  it,  which  the  Revenue  Court  would  have 
no  pk>wer  to  do,  but  to  6nd  whether  M  had  been  acting' 
as  ptaiotiff^s  agent,  and  receiving-  rent  for  him  or  not ; 
•and  that,  as  the  Judge  found  that  M  was  plaintiff's 
agent,  and  received  rent  for  him  from  defendant,  this 
was  sufficient  to  determine  defendant's  liability  to  pay 
liis  ^ent  to  plaintiff. 

Qouchy  C,  y. — This  was  a  suit  for  rent 
brought  in  the  Revenae  Court,  and  there  was 
no  qoestion  but  that  the  defendant  paid  rent 
tci  Mohadeb  Mun(tal ;  the  only  question  was, 
whether  Mohadeb  Mundul  had  received  the 
rem  as  the  agent  of  the  one  party  or  the 
ether,  and  for  which  party  he  had  received  it. 

The  High  Court,  when  the  case  was  before 
them  on  the  former  occasion,  said,  and  very 
jtutly,  that  it  was  not  sufficient  for  Mohadeb 
Mandui  to  say  that  he  was  the  agent  of  Gour 
Chunder,  and  they  directed  the  question  to 
be  determined  upoq  the  issue,  whether  Gour 
Chunder  was  really  the  landlord  or  not.  Now, 
we  must  read  this  language  of  the  Court 
with  reference  to  the  nature  of  the  suit. 
What  was  meant  was,  whether  Mohadeb  Mun- 
dul had  been  acting  as  the  agent  of  Gour 
thunder,  and  receiving  rent  for  him  or  not, 
because  the  Revenue  Court  would  have  no 
power  to  go  into  the  question  of  title  between 
these  parties  and  determine  it.  We  must 
certainly  presume  thai  the  High  Court  meant 
to  order  the  Revenue  Court  to  do  that  which 
it  bad  power  to  do,  and  not  that  which  it  had 
DO  power  to  do  :  and  that  question  having 
gone  down  to  the  Revenue  Court  to  be  tried, 
there  is.  a  very  distinct  finding  of  the  Judge 
after  a  lengthy  judgment,  some  portions  of 
which  might  very  well  have  been  omitted, 
lie  says:  "  What  I  now  determine  upon  the 
"  evidence  before  me  is,  that  Mohadeb  Mun- 
"  dul  was  the  plaintiff  Gour  Chunder's  go- 
"  mashta,  and  collected  rents  from  Mohesh- 
"  para,andfromdefendant,appellant,forhim." 
Therefore,  the  result  is,  that  the  defendant 
is  fotiiid  to  have  been  paying  his  rent  to  the 
afeht  of  Gour  Chunder,  and  for  Gour  Chun- 
der. That  was  sufficient  to  decide  the  ques- 
tion riised  between  the  parties  in  this  rent  suit; 
and  whatever  other  questions  may  exist  be- 
tween Gour  Chunder  and  the  other  parties 
irlllhave  to  be  determined  in  ^ome  other 


suit.  The  defendant  was  bound,  as  regards 
this  matter,  to  pay  his  rent  to  CJour  Chunder, 
to  whose  agent  he  was  found  to  have  been 
hitherto  paying  it. 

The  decision  of  the  Judge  will  be  affirmed, 
and  this  appeal  dismissed  with  costs. 


The  ijih  December  1871. 

Present  : 

The  Hon'ble  F.  A.  Glover  and  Dwarkanath 

Mitter,  Judges. 

Onus  proband! — Ousut  Talook— Sale— j^ona-fide 
purchaser —  Estoppel — Attachment  —  Ez^cu- 
tiod— Benamee  holder— Priority. 

Case  No.  586  of  1871. 

Special  Appeal  from  a  decision  passed  by  the 
Officiating  Jiidge  of  Backergiinge,  dated 
the  6th  March  iSjt,  reversing  a  decision 
of  the  Subordinate  Judge  of  that  District, 
dated  the  6th  August  t8'jo. 

Jugobundhoo  Sein  and  others  (Plaintiffs), 

Appellants, 

versus 

Bhugwah  Chunder  Doss  and  others  (Defend- 
ants), Respondents. 

Baboos  Doorga  Mohun  Doss  and  Chunder 
Madhub  Ghose  for  Appellants. 

Baboo  Sreenalh  Doss  for  Respohdents. 

Defendants  having^  pleaded  that  the  ousut  talook  (the 
subject-matter  of  this  suit)  which  they  had  hitherto 
claimed  as  a  real  ousut  talook  purchased  by  them  for 
Valuable  consideration  was  a  mere  Bction,  the  onus  of 
proof  lay  on  them,  and  not  on  plaintiff. 

It  being  proved  that  M  purchased  the  riehts  of  the 
I.  defendants,  not  only  in  the  ousut  taloae,  but  also 
in  the  two  superior  talooks  within  which  it  was  situ- 
ated, if  the  validity  of  his  purchase  of  these  two 
talooks  could  not  be  impugned,  it  followed,  as  a  m&ttet 
of  course,  that  he  had  succeeded  to  all  the  rights  which 
the  I.  defendants  had  in  the  disputed  lands,  whether  as 
talookdars  only,  or  as  tnlookdars  i.iid  ousut  talookdars. 
M's  title  to  the  two  talouk'i  could  not  be  affected  by  a' 
former  decision  in  a  suit  to  which  he  was  not  a  party. 

Defendants'  alleg^ed  purchase  was  null  and  void,  be- 
cause made  at  a  time  when  the  properties  covered  by  it 
were  under  attachment  in  execution  of  M*s  decree 
against  the  I.  defendants.  Whether  .M  knew  or  not  that 
the  order  striking  off  the  execution-case  contained  «  pro- 
vision to  the  effect  that  the  attachment  should  contmuf 
in  force,  the  mere  fact  of  an  execution-case  being  struck 
off  the  record  does  not  put  an  end  to  the  attachment. 

The  Judge  having  found  that  defendants  were  mere 
benamee  holders    for    the   I.    defendant<,    M's    pur- 
chase must  prevail  over  defendants'    pretended   pur-, 
chase,  notwithstanding  ibe  alleged  prroVii^of  the  latter* 
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in  point  of  time.  M  then  being  the  rightful  owner  of 
the  superior  faiooks,  it  was  immaterial  whetherthe  ousut 
talook  claimed  ^y  plaintiff  as  purchaser  for  valuable 
consideration  from  M  was  real  or  fictitious. 

Mitter^J, — The  subject-matterof  this  suit  is 
an  ousut  ialook  called  by  the  name  of  Annund 
Chunder  Goho  Oghyran.  This  ousut  talook, 
together  with  the  two  superior  talooks  with- 
in which  it  is  situated,  and  which  have  been 
designated  in  these  proceedings  as  talooks 
6.  and  C,  were  put  up  to  sale  in  execution 
of  a  decree  obtained  by  one  Manick  Chunder 
Doss  against  the  Indu  defendants. 

The  defendants  Shumboo  Chunder  Ghose 
and  Bhugwan  Chunder  Doss  intervened  under 
the  provisions  of  Section  246  of  the  Code  of 
Civil  Procedure,  and  claimed  all  the  three 
properties  above  referred  to,  on  the  strength 
of  two  bills  of  sale  alleged  to  have  been  exe- 
cuted in  their  favor  by  the  Indu  defendants, 
on  the  23rd  of  Aghran  and  1st  of  Pous  127c, 
respectively. 

This  claim  was  rejected  by  the  Court  as 
unfounded,  and  the  properties  were  ultimate- 
ly sold  by  auction  to  Manick  Chunder  Doss 
on  the  5th  of  December  1864. 

Manick  Chunder  Doss  subsequently  sold 
his  rights  and  interests  in  the  ousut  talook  to 
the  plaintiff  in  the  present  case,  and  this  suit 
has  been  brought  by  the  latter  to  recover 
possession  of  that  ousut  talook,  on  the  allega- 
tion that  he  was  prevented  from  taking  pos- 
session thereof  by  the  Indu  defendants,  who, 
in  collusion  with  the  defendants  Shumboo 
Chunder  Ghose  and  Bhugwan  Chunder  Doss, 
set  up  the  two  bills  of  sale  above  referred  to. 

The  defendants  Shumboo  Chunder  and 
Bhugwan  Chunder  pleaded  that  the  ousut  ta- 
look in  question  was  a  mere  fictitious  tenure, 
and  that,  although  they  had  nominally  pur- 
chased it  from*  the  Indu  defendants  on  the  ist 
of  Pous  1270,  they  had  done  so  merely  for 
the  purpose  of  preventing  disputes,  the  two 
superior  talooks  B.  and  C.  having  been  pre- 
viously purchased  by  them  on  the  23rd  of 
Aghran  of  that  year. 

The  Moonsiff,  after  going  carefully  into  the 
evidence,  gave  a  decree  to  the  plaintiff,  hold- 
ing that  the  plea  setup  by  the  defendants  was 
false  and  fraudulent,  and  that  both  the  pur- 
chases relied  upon  by  them  were  null  and 
void,  inasmuch  as  they  were  made  at  a  time 
when  the  properties  covered  by  them  were 
under  attachment  in  execution  of  Manick 
Ghunder's  decree. 

Against  this  decision,  the  defendants 
Shumboo  Chunder  and  Manick  Chunder  ap- 
pealed to  the  Judge,  and  that  officer  has  dis- 
missed the  plaintiff's  suit>  upon  the  ground 


that  the  disputed  ousut  talook  was  a  ficti- 
tious tenure  fraudulently  created  by  the  Indft 
defendants  with  a  view  to  defeat  the  daimft 
of  their  creditors.     The  Judge  has  further: 
found,  as  a  fact,  that  the  defendants  Sham  boo  I 
Chunder  and  Bhugwan  Chunder  are  meie' 
henamdars  for  the  Indu  defendants,  who  am: 
in  actual  possession  of  the  lands  in  qtiestioiL.: 

We  are  of  opinion  that  the  decision  of  the ' 
Judge  must  be  set  aside  as  erroneous  in  law. 

In  the  first  place,  it  is  clear  that  the  onus 
of  proof  has  been  thrown  upon  the  wrong. 
party.  The  plaintiff  had  sufficiently  started. 
his  case  by  producing  the  repeated  admissions  i 
made  by  the  defendants,  regarding  the  exist*  ! 
ence  of  the  ousut  talook,  7&  well  as  by  the.; 
order  passed  in  his  favor  under  Section  246.  ! 
Under  such  circumstances,  it  was  cleaiijJ 
incumbent  upon  the  defendants  to  prove  the| 
plea  now  set  up  by  theifi,  namely,  that  thej 
ousut  talook,  which  they  had  hitherto  claimed 
as  a  real  ousut  talook  purchased  by  them< 
for  a  valuable  consideration,  was  a  mere 
fiction.  As  far  as  we  can  judge  from  the 
evidence  on  the  record,  we  think  we  are 
fairly  entitled  to  say  that  this  plea  ought  not 
to  have  been  accepted  so  easily  as  the  Judge 
appears  to  have  done. 

But,  be  this  as  it  may,  it  is  clear  that 
Manick  Chunder  Doss  purchased  the  right, 
title,  and  interests  of  the  Indu  defendants,  not 
only  in  the  ousut  talook  which  forms  the 
subject-matter  of  this  litigation,  but  also  in 
the  two  superior  talooks  B.  and  C.  within 
which  it  is  situated  ;  and,  if  the  validity  of 
his  purchase  of  these  two  talooks  is  not 
liable  to  be  impugned,  it  must  be  held,  as  a 
matter  of  course,  that  he  has  succeeded  to  all 
the  rights  which  the  Indu  defendants  had  in 
the  disputed  lands,  whether  as  talookdarson\y^ 
or  in  the  double  capacity  of  ialookdars  and 
ousut  ialookdars.  The  Judge  seems  to  have 
thought  that  Manick  Chunder's  title  to  the 
two  superior  talooks  B.  and  C.  have  been 
finally  set  aside  by  a  decision  of  his  prede- 
cessor, Mr.  Lance.  But  in  this  he  is  com- 
pletely mistaken.  Manick  Chunder  was  not 
a  party  to  the  suit  in  which  that  decision  was 
passed,  and  it  is,  therefore,  beyond  all  ques- 
tion that  his  interests  cannot  be  affected  by 
it  in  any  manner  whatever. 

The  only  other  ground  upon  which  Manick 
Chunder*s  title  as  purchaser  of  the  two  supe* 
rior  talooks  B.  and  C.  can  be  impugned,  is 
the  prior  purchase  of  the  23rd  of  Aghran 
1270,  set  up  by  the  defendants  Shnmboo 
Chunder  and  Bhugwan  Chunder.  But  here 
too  the  defendant's  case  fails  most  miserably* 
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la  the  first  place  it  is  clear  that  this  pre- 
leoded  purchase  of  the  33rd  of  Aghran  is 
.absolutely  null  and  void,  inasmuch  as  it  was 
made  at  a  time  when  the  properties  covered  by 
it   were   under  attachment  in  execution   of 
Maoick   Chunder's  decree.     This  was   dis- 
tiBCily  found  by  the  Moonsiff,  and  the  defend- 
ants Bhngwan  Chunder  and  ShumbooChun- 
der  could  not,  in  their  memorandum  of  appeal 
Ipthe  Judge,  venture  to  deny  ihe/aciutn  of  the 
attachment,   though  they   attempted   to  get 
rid  of  it  upon  a  ground  to  which  we  shall 
'  presently  refer.     The  Judge  also  admits  it  in 
I'  one  part  of  his  decision,  though  in  another 
part   he  says  that  it  was  not  necessary  for 
him  to  inquire  into  the  validity  of  the  defend- 
ants' purchase  with  reference  to  that  point. 
It  has  been  urged,  however,  that  a  certain 
j^tttion  of    Manick    Chunder  Doss   shows 
iftat  the  attachment  had  come  to  an  end  in 
toasequence  of  the  execution-case  having  been 
iftmck  off  the  record.     We  are  of  opinion  that 
ftis  plea  is  of  no  weight  whatever.     It  has 
-been  repeatedly  held  by  this  Court,  as  well  as 
by  the  Privy   Council,  that  the   mere   fact 
of  an    execution-case   being   struck   off  the 
lecord  does  not  put  an  end  to  the  attachment. 
Bat   without  entering  into  any  further   dis- 
^cossion  on  this  point,  it  is  sufficient  for  us 
I  to  say  that  the  very  order  by  which  Manick 
\  Chander's  execution-case  was  struck  off  con- 
's tains     a    distinct     provision    to    the    effect 
that  the  attachment  should  continue  in  force. 
Manick  Chunder  might  have  misunderstood 
this  order,  and  asked  for  a  renewal  of  the 
[  attachment,   but  that  circumstance   cannot 
I  destroy  its  legal  effect  in  any  manner  what- 
!  ever. 

In  the  next  place,  the  Judge  has  clearly 
found  that  the  defendants,  Shumboo  Chunder 
and  Bhugwan  Chunder,  are  mere  henamee 
holders  for  the  Indu  defendants.  It  has  been 
\  saud  that  this  finding  is  not  supported  by 
any  legal  evidence.  We  have  looked  into 
the  record,  and  we  find  that  this  plea  is 
altogether  unfounded.  There  is  ample  evi- 
dence to  support  the  finding  of  the  Judge,  and 
we  feel  no  hesitation  in  saying,  afier  looking 
into  that  evidence  and  the  surrounding  cir,  ^ 
caoistances  of  the  case,  that  it  is  the  only 
reasonable  finding  which  could  have  been 
arrived  at.  This  being«  so,  it  is  clear  that 
[  Minick  Chunder's  purchasei  must  prevail 
over  the  pretended  purchase  set  up  by  the 
defendants,  Shumboo  Chunder  and  Bhug- 
vanChunder,  notwithstanding  the  alleged  pri- 
ority of  the  latter  in  point  of  date. 
But  if  Manick  Chunder  is  admitted  to  be  the 
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C,  the  question,  whether  the  ousut  talooky 
claimed  by  the  plaintiff,  was  real  or  fictitious, 
becomes  of  no  importance  whatever.  The 
plaintiff  is  a  purchaser  from  Manick  Chunder 
for  a  valuable  consideration,  and  if  the  latter 
chose  to  carve  out  a  new  ousut  talook 
from  the  two  superior  talooksy  which  un- 
doubtedly belong  to  him,  or  to  deal  with  a 
fictitious  ousut  talook  previously  set  up  by 
his  predecessors  in  title  as  a  real  ousut  talook 
and  then  to  sell  it  to  the  plaintiff  for  a  proper 
consideration,  the  plaintiff's  claim,  for  the 
recovery  of  that  ousut  talook^  cannot  be  pos* 
sibly  resisted  upon  any  ground  of  law  or 
of  justice,  either  by  the  Indu  defendants  who 
have  no  rights  whatever  in  the  property,  or 
by  the  pretended  purchasers  from  them, 
namely,  the  defendants,  Shumboo  Chunder 
and  Bhugwan  Chunder. 

For  the  above  reasons,  we  set  aside  the 
decision  of  the  Judge,  and  restore  that  of  the 
Moonsiff.  The  whole  costs  of  this  litigation 
must  be  p.iid  by  the  Indu  defendants  and 
the  defendants,  Shumboo  Chunder  and 
Bhugwan  Chunder,  who  are  jointly  and  sever- 
ally responsible  for  the  same. 


The  15th  December  1871. 

Present: 

The  Hon'ble  H.  V.  Bayley  and  W.  Markby, 

Judges. 

Case  No.  823  of  1871. 
Rent— Sharers— Misdescription— Assigfnmenh 

Special  Appeal  from  a  decision  passed  by  the 
Subordinate  Judge  of  RajShahye^  dated 
the  20th  April  rSji,  reversing  a  decision 
of  the  Moonsiff  of  BelmarhiOy  dated  the 
rjth  September  i8ji. 

Bhoobun  Moye  Dossee  (Plaintiff), 
Appellant, 

versus 

Ruffick  Mundul  and  others  (Defendants), 

Respondents, 

Baboo  Kaleekishen  Sein  for  Appellant. 

Baboos  Uhugobutty  i:hurnGhose2Lnd  Shushee, 
Bhoosun  Sein  for  Respondents. 

Plaintiff  sued  for  rent,  describingr  herself  as  holdtnjf  t 
dur-mourosee  jote,  and  the  l^wer  Appellate  Court 
treated  that  description  ot  htrjote  as  a  misdescnption. 
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because  the  jumma^vassil-bakee  papers  called  her  a 
mourosee  ijarmdar,  and  other  papers  showed  her  to  be 
a  dur-tnourosec  falookdar.  Held  in  special  appeal 
that  the  misdescription,  if  there  was  any,  was  an  uttei- 
ly  insufficient  ground  for  thit>wing  out  plaintiff's  claim. 

Where  the  rents  of  a  share  with  certain  specified 
(boundaries  have  been  assigned  by  one  shareholder 
absolutely,  by  ho  arrangement  (r.j§'.,  partition)  be- 
tween that  shareholder  and  his  co-sharers,  without  the 
assent  of  the  assignee,  can  the  right  of  the  assignee 
to  collect  rents  under  his  assignment  be  in  any  way 
affected. 

Bayley,  J, — We  think  this  case  must  be 
remanded  to  the  Lower  Appellate  Court  for 
trial  of  the  single  question  as  to  whether  the 
jumma  in  this  case  should  be  Rs.  11-12  annas 
12  gundahs,  or  Rs.  17-11  annas  2  gundahs. 
This  p)oint  was  decided  in  favor  of  the  plaint- 
iff by  the  first  Court,  and  although  a  distinct 
objection  was  taken  on  the  finding  by  the 
defendant  in  his  grounds  of  appeal  before 
thfe  LosVer  Appellate  Court,  that  Court  has 
comfe  t6  nb  proper  decision  on  this  point. 

The  facts  of  the  tase  are  these  :  The 
plaintiff  sued  for  the  rents  of  1274,  1275, 
and  1276.  She  described  herself  as  holding  a 
dur-mourosee  jotty  and  as  entitled  to  collect 
rents  of  6 -annas  share  in  kismut  Moyna 
from  the  defendants,  ryots.  That  6-annas 
share,  plaintiff  alleged,  paid  rent  at  Rs.  1 1-12 
annas  12  gundahs  before  resumption,  and 
was  assessed  at  Rs.  17- 11  annas  2  gundahs 
after  resumption. 

The  zemindar  was  also  bade  a  defendant 
in  this  suit. 

The  ryots'  (defendants')  answer  was  that 
they  paid  rent  at  the  rate  of  Rs.  •11-12 
annas  12  giindahs  for  1274  ;  that  they  never 
agreed  to  pay  higher  rent  after  resumption  ; 
that  there  haj  been  a  partition  under  which 
5  anhag  went  ib  one  Rohihee  Kant,  5  annas 
to  one  Boydohath,  and  the  remaining  6  annas 
became  the  property  of  Radha  Soonderee  ; 
that,  by  the  partition  thus  m^de,  the  land 
was  so  distributed  that  only  i^  cottahs 
remained  to  plaintiff  for  h^r  share,  and  that 
those  I  i^  cottahs  have  been  relinquished  by 
the  defendants. 

The  first  Court  raised  these  general  issues  : 

isily, — Whether  the  plaintiff  was  entitled  to 
get  Rs.  5-12  annas  10  gundahs  as  excessive 
rent  bii  the  lihd  assessed  after  resumption, 
and  what  was  the  amount  of  rent  paid  in 
1274  to  plaintiff  by  the  ryot-defendant. 

"^  2ndly, — Whether  the  mehal  was  parti- 
tioned among  the  zemindars,  and  whether 
pkibtiff  was  boand  thereby,  and, 


2rdly. — Whether  it  was  true  that,  Qodevi 
the  said  partition,  the  ryot- defendants  haili 
only  1.^  cottahs  in  the  plaintiff's  share,  ajsd! 
whether  they  since  relinquished  the  same. 

I 

i 

On  all  these  issues,  the  first  Coart  fomxi  I 
against  the  defendants. 

In  regard  to  the  question  of  partition,  ttej 
first  Court  held  that  the  plaintiff  cotild  net' 
be  bound  thereby,  as  she  was  no  party  to  it* 
and  there  was  no  proof  that  she  admitted  tiie 
said  partition  ;  that  the  ryot-defendants  ccmld 
not  rely  on  it,  as  they  were  not  parties  to  i^* 
and,  further,  because  they  admitted  the  relaN 
lion  of  landlord  and  tenant. 

On  the  question  of  the  alleged  relinqaisli- 
ment  of  the  \\  cottahs,  the  first  Court  held! 
that  the  ryot-defendant^  gave  no  proof  mi 
relinquishment. 

On  appeal  from  this  decision  by  the  defend* 
ants,  no  objection  was  raised  as  to  the  find-: 
ing   by  the  first  Court  on  the  question  of 
relinquishment.     The  question  of  the  parti-' 
tion  and  its  validity,  and  the  liability  of  tfaK 
ryot-defendants  to  the  plaintiff  for  the  amount 
of  the  share,  that  was  alleged  to  fstll  to  her, . 
were  the  points  raised  in  appeal.     It  waft 
further  disputed  whether  the  plaintiff  was  a 
dur -mourosee  jot edar  as  stated  in  the  plaint, 
or  only  a  mourosee  ijaradar  as  stated  in  the 
written  statements  of  the  defendants. 

The  Lower  Appellate  Coutt  decided  the 
case  really  upon. two  points,  mainly  upon  the 
point  of  the  want  of  the  title  alleged  by  the 
plaintiff,  and  the  consequent  non>liabiiity  of 
the  defetidants  to  pay  rent  to  her,  and  also  on 
the  poit)t  of  partition  leaving  the  plaintiff 
no  share  in  the  land  on  account  of  its  having 
been  assigned  to  the  other  proprietors. 

The  plaintiff  appeals  specially,  and  urges, 
firstly,  that  the  partition  relied  upon  cannot 
affect  her  rights,  because,  in  the  first  place, 
she  was  no  party  to  it ;  in  the  second  plate, 
the  ryot-defendants  cannot  take  advantage  of 
it,  as  they  were  also  no  parties  thereto  ;  and^ 
thirdly,  because  they  had  already  admitted 
the  relation  of  landlord  and  tenant. 

The  second  point  urged  before  us  is  as  to 
the  misdescription  upon  which  the  Lower 
Appellate  Court  has  so  much  relied,  v/s.,  that 
the  plaint  described  the  plaintiff  as  a  dur^ 
mourosee  jot  edar  ^  the  jumma-wa^sil-hakee 
paperi  called   her   mourosee  ijarada)r^ .  and 
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Jther  papers  showed  her  to  be  a  dur-mouro- 
ite  talookdar :  and  it  is  coaiended  that  there 
BB  nothing  in  these  descriptions  to  vitiate  her 
fitle  to  collect  rents  from  the  defendants. 

The  tenure  w^  distinctly  described  in  the 
plaint  as  a  dur-mourosee  joie,  and  that  the 
description  in  xhe  jumma-wassil-bakee  papers 
was  in  terms  equivalent  to  her  being  a  ten- 
ant-in-form,  i.  e.,  dur-mourosee  joiedar. 
Ordinarily  either  of  these  positions  may  be 
described  by  eiiher  of  these  terms.  1l  was, 
therefore,  an  unsubstantial  ground  on  which 
(be  Lower  Appellaie  Court  threw  out  ihe 
plaintiff's  claim. 

In  regard  to  the  question  of  partition,  the 
Lower  Appellate  Coun  has  entirely  disregard- 
ed the  strong  point  relied  on  by  the  first 
Court,  viz.,  that  the  plaintiff  was  no  party 
Acreto,  and  was  therefore  not  boun  i  by  it ;  and 
Ibat  ibe  ryot-defendants  also  under  that  par- 
tition could  not  repudiate  the  relation  of 
landlord  and  tenant  as  they  too  were  no  par- 
ties. On  both  these  points,  therefore,  we 
Aink  thai  the  judgment  of  the  Lower  Appel- 
[Ja^p  Conrt  must  be  reversed,  and  that  of  the 
[fast  Court  restored. 

There  still  remains  another  point  on  which 
ao  decision  has  been  pronounced  by  the  Lower 
Appellate  Court,  viz,^  whether  \h^jumma  in 
this  case  will  be  Rs.  17-11  annas  2  gun- 
dabs,  or  Rs.  11-12  annas.  t2  gundahs,  and 
on  this  point  we  think  the  case  should  be 
remanded  to  the  Lower  Appellate  Court  for 
Uial. 

The  plaintiff  will  be  entided  to  her  costs 
both  of  this  Court  and  of  the  Lower  Appel- 
late Court. 

Markby,  J, — I  am  of  the  same  opinion.  I 
entirely  agree  with  Mr.  Justice  Bayley  in 
his  view  as  to  the  misdescription  of  the 
plaintiff's yW^  in  this  case ;  and  I  think  that 
even  if  there  is  any  misdescription,  it  is  an 
utterly  insufficient  ground  to  dismiss  the 
plaintiff's  suit. 

The  point  mainly  argued  as  to  the  parti- 
tion seems  to  me  quite  clear.  Where  tht 
rents  of  a  share  with  certain  specified  boun- 
daries have  been  assigned  by  one  shareholder 
absolutely,  by  no  arrangement  between  that 
shareholder  and  his  co-sharers,  without  the 
assent  of  the  assignee,  can  the  right  of  the 
assignee  to  collect  rents  under  his  assignment 
be  in  any  way  affected. 

The  respondents   must  pay  the   costs  of 
the  Court  below  and  of  this  appeal. 


The  19th  December  1871. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  F.  B.  Kemp, 

fudges. 

Execution — Construction— Joint  Decree — Ali-. 
quot  Part  —  Interest — Jurisdiction— Amend- 
ment. 

Cases  Nos.  296,  303,  and  304  of  1871. 

Miscellaneous  Appeals  from  an  order  passed  by 
the  Additional  Subordinate  Judge  of  My- 
mensingh,  dated  the  t^th  July  i8ji,  re- 
versing  an  order  of  the  Moonsiff  of  that 
District^  dated  the  2Sth  December  i86g. 

Nubo  Kishore  Mojoomdar  and  others  (Judg- 
ment-debtors), Appellants^ 

versus 

Anund  Mohun  Mojoomdar  and  others  (De- 
cree-holders), Respondents. 

Baboo  Nuleet  Chunder  Sein  for  Appellants. 

Baboos  Doorga  Mohun  Doss  and  Gopal  Lall 
Mi  tier  for  Respondents. 

In  execution,  a  decree  must  be  construed  by  its  own 
terms,  and  not  by  the  plaint.  Where  a  decree  is  a  joint 
decree,  execution  cannot  proceed  upon  an  application 
made  with  a  view  to  execute  an  aliquot  part  of  the 
decree. 

Where  no  interest  is  given  in  a  decree,  none  cao  be 
recovered  in  execution  of  that  decree. 

When  an  application  for  execution  is  contrary  to  the 
terms  of  the  decree,  the  High  Court  cannot,  in  appeal, 
allow  the  application  to  be  amended,  but  the  decree* 
holder  must  apply  to  the  Lower  Court  to  be  allowed  to 
execute  it  accordmg  to  its  terms. 

Kemp,  J. — These  are  appeals  on  the  paxtof 
the  judgment-debtors  from  the  decision  of  the 
Additional  Subordinate  Judge  of  Zillah  My- 
mensingh,  reversing  the  decision  of  the  Sudder 
Moonsiff  of  that  district.  Thtf  decree  now 
sought  to  be  executed  was  a  joint  decree. 

The  first  Court  very  properly  held  that  the 
application  which  was  made  with  a  view  to 
execute  an  aliquot  part  of  the  decree  was  con- 
trary to  the  terms  of  the  decree  itself,  and 
therefore  execution  could  not  proceed  upon 
such  an  application.  The  first  Court  quoted 
,  a  decision  of  this  Court  to  be  found  in  Week- 
ly Reporter,  Volume  XI.,  page  241,  case  of 
Poorno  Chunder  and  others  vs.  Saroda  Churn 
Roy,  dated  the  15th  March  1869. 

The  Subordinate  Judge  observes  that  the 
ruling  of  the  High  Court  referred  to  by  the 
Moonsiff  has  no  bearing  on  the  present  ca^si^ 
and  looking  to  the  plaint  in  the  original  case, 
he  considered  that  the  intention  of  the  judgr 
ment-creditors  in  bringing  the  suit  was  to  re- 
cover the  money  due  in  half  shares.   In  other 
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words,  the  ^bordinate  Judge  construed  the 
decree  by  the  plaint  instead  of  by  its  own 
terms. 

We  think  the  ruling  of  the  High  Court 
referred  to  by  the  Moonsiff  has  a  distinct  bear- 
ing on  the  present  case.  It  is  there  clearly 
ruled  that  execution  cannot  proceed  upon  an 
application  made  with  a  view  to  execute  an 
aliquot  part  of  a  decree.  We  think  the  Sub- 
ordinate Judge  in  holding  that  the  rule  laid 
down  in  the  case  referred  to  by  the  MoonsifiF 
had  no  bearing  on  the  present  case,  should 
have  given  some  reasons  which  led  him  to  that 
conclusion.  The  Subord i  nate  J  udge  is  clear- 
ly wrong  in  law  in  construing  the  decree  by 
the  plaint  instead  of  by  its  own  terms.  He 
has  simply  to  execute  the  decree  according  to 
its  own  terms.  The  decree  is  a  joint  decree, 
and  therefore  no  application  of  the  judgment- 
creditors  for  execution  of  an  aliquot  part  of 
the  decree  can  be  entertained. 

The  second  objection  is,  that  the  decree- 
holders  are  not  entitled  to  interest  for  the 
period  of  the  pendency  of  the  suit  when  the 
decree  sought  to  be  executed  did  not  grantsuch 
relief.  This  objection  is  also  valid.  No  such 
interest  was  given  in  the  decree,  and  no  such 
interest,  therefore,  can  be  recovered  in  execu- 
tion of  that  decree.  If  the  special  respondent 
wishes  to  execute  the  decree  according  to  its 
terms,  m.,  jointly  against  the  judgment-debt- 
ors, he  should  apply  to  the  Lower  Court  to 
allow  him  to  do  so.  We  cannot,  as  suggested 
by  the  pleader  for  the  special  appellant,  allow 
him  here  to  a.mend  the  application  which  in 
its  present  form  is  contrary  to  the  terms  of 
the  decree. 

The  appeal  is  decreed  with  costs. 


The  19th  December  1871. 

Present : 

The  Hon'ble  H.  V.  Bay  ley  and  F.  B  Kemp, 

Judges, 

Hindoo  widow—Sale. 

Case  No.  297  of  1871. 

ii^laneous  Appeal  from  an  order  passed 
by  the  Officiating  Judge  of  Mymensingh^ 
•  dated  the  6th  fuly  iSyi,  affirming  an 
order  of  the  Subordinate  Judge  of  that 
District^  dated  the  tjth  August  i86g. 


Goblnd  Narain  Dey  (Jndgment-debton. 

Appellantf 

versus 

Gour  Monee  Debt  a  and  another  (Decree- 
holders),  Respondents, 

Baboos  Sreenath  Doss  and  Nuleet  Chun- 
der  Sein  for  Appellant. 

No  one  for  Respondents. 

A  and  B  were  two  brothers.  A's  widow  sued  B*s  son, 
but  bein)(  unable  to  carry  on  the  litigation  sold  a  portioo 
of  her  rights  and  interests  in  the  suit  to  G  and  J,  and  a 
joint  decree  was  passed  in  the  names  of  G  and  |  as 
well  as  of  the  widow.  The  widow  soon  afterwards  med, 
and  B's  son  became  A's  heir.  Held  that  as  A's  widow 
had  only  a  life-interest  in  her  husband's  property,  oa 
herdeath  her  rij^hts  and  interests  ceased  as  well  as  those 
of  G  and  J  as  decree- holders ;  ^nd  that  B*s  son,  tiie 
judgment-^lebtor,  became  in  effect,  as  A*s  heir,  the  sole 
judgment-creditor,  and  entitled  to  the  whole  property. 

Bayley^  J, — No  one  appears  on  the  part 
of  the  respondents.  The  serving  peon's  de- 
position, however,  shows  that  the  notice  has 
been  duly  served. 

It  appears  that  one  Bindoo  Bashinee  sued 
the  special  appellant,  her  husband's  brother  s 
son.  It  is  stated -to  us,  and  no  one  appears 
here  to  contradict  the  statement,  that  Bindoo 
Bashinee,  not  having  means  to  carry  on  the 
litigation,  sold  a  certain  portion  of  her  rights 
and  interests  in  the  suit  to  Gour  Monee  and 
Jugdissuree.  A  joint  decree  was  passed 
in  their  names,  and  in  that  of  Bindoo  Bashinee. 
The  last  named  soon  after  died.  Bv  her 
death  the  special  appellant,  as  brother's  son, 
became  heir  to  the  husband  of  Bindoo  Bashi- 
nee, and  the  question  raised  in  this  special 
appeal  is  that  Bindoo  Bashinee  had,  as  wi- 
dow, only  a  life- interest  in  the  property  of  her 
husband,  that  consequently  on  her  death  those 
rights  and  interests  ceased  and  determined,  and 
that,  as  the  rights  and  interests  of  Gour  Monee 
and  Jugdissuree  were  derived  from  Bindoo 
Bashinee,  they  also  ceased  with  her  death, 
and  the  special  appellant  became  entitled  to 
the  whole  property  as  next  heir,  and  therefore 
the  present  application  for  execution  by  those 
who  have  no  rights  or  interests  as  decree- 
holders  cannot  proceed  against  the  special 
appellant. 

We  think  this  objection  valid.  It  is  to  be 
remembered  that  Bindoo  Bashinee  had  only 
a  life-interest  in  her  husband's  property,  and 
the  special  appellant,  who  is  the  judgment- 
debtor  in  the  case,  becomes,  in  effect,  as  heir 
to  her  husband,  the  sole  judgment-creditor  and 
entitled  to  the  whole  property. 

In  this  view,  the  judgment  of  the  Lower 
Appellate  Court  is  reversed,  and  this  appeal 
decreed  with  costs. 
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The  2 2ad  December  1871. 

Present  : 

The  Hon'ble  G.  Loch  and  W.  Ainslie, 

yudges. 

Sale  of  JLands  (for  Govemment  Demaods  other 
than  Arrears  of  Revenue)— Procedure — Parti- 
tion—Defaulters— Fine — Substantial  Injury. 

Case  No  144  of  i87r. 

Regular  Appeal  from  a  decision  passed  by 
the  Judge  of  Bhaugulpore,  dated  the 
joih  May  i8yi. 

Mohun  Ram  Jha  (Defendant),  Appellant, 

versus 

Baboo  Shib  Dutt  and  others  (Plaintiffs), 
Respondents, 

Bahoos  Chunder  Mad  hub  Ghose  and 
i        Mohinee  Mohun  Roy  for  Appellant. 

Baboo  Bkowanee  Churn  Dutt  for 
I  Respondents. 

All  sales  for  the  recovery  of  Government  demands, 
\  |K>tbetD(;rgctually  arrears  of  revenue,  must  be  preceded 
;  by  the  steps  prescribed  in  Sections  1 8  to  24  of  Act  VII. 
i  «f  1868,  B.  C. ;  and  the  Collector  cannot  proceed  to  sell 
;  Mdcr  the  mere  summary  course  sanctioned  by  Act  XI. 
!  pf  '859.    As  moreover  certificates  under  the  former 
Act  are  to  have  the  effect  of  decrees,  and  sales  in  exe- 
cotioif  thereof  are  to  be  governed  by  the  procedure 
prescribed  by  Act  VIII.  of  1859,  if  the  proprietor  of  an 
ttfatc,  in  respect  of  which  a  certificate  has  been  made  for 
*  Government  demand,  come  into  Court  either  before  or 
■t  the  time  of  sale,  and,  before  the  property  is  actually 
sold,  tender  the  amount  of  the  demand,  the  Collector  is 
bound  to  receive  it  and  to  abstain  from  sellinj;  the  pro- 
perty. 

la  this  case  a  partition  having  been  ordered  under 
Kegdlation  XIX.  of  1S14,  a  fine  was  levied  on  the  pro- 
pnetors  for  non>attendance  after  due  notice,  and  on  non- 
ptysKot  of  the  fine  a  sale>notification  was  issued  under 
Sections  5  and  6,  Act  XI.  of  1859,  fixing  the  sale  for  the 
Ttojanuary.  On  the  4th  January,  the  proprietors  ten- 
«*red  the  fine, which  was  reTUsed,and  the  estate  was  sold 
>ad  pvchased  by  defendant,  appellant.  On  the  suit  of 
Me  proprietors,  the  sale  was  set  aside  as  illegal,  irre- 
spcctifely  of  the  question  of  substantial  injury. 

Loch^  y. — The  facts  of  the  case  as  laid 
Wore  US  are  these : — 

Mouzah  Ramputtee  Singhessurpore  was 
duccied  to  be  partitioned  under  the  provisions 
^  Regulation  XIX.  of  1814.  On  the  23rd 
W)rQary  1869,  ^^^  Deputy  Collector  required 
I  w«  attendance  of  the  proprietors ;  on  the 
>5lh  March  1869,  the  Deputy  Collector 
^med  them  that  if  they  did  not  attend  they 

Vol^XVII. 


j  would  be  subject  to  a  daily  fine.  On  the  2  ist 
April  1869,  the  Deputy  Collector  applied  to 
the  Collector  for  the  Commissioner's  sanction 
for  the  imposition  of  a  fine,  which  sanction 
was  duly  granted.  On  the  receipt  of  the 
Commissioner's  sanction,  the  Deputy  Collector 
issued  a  fresh  notice  requiring  the  proprietors 
to  attend  on  the  loth  May  1869,  under  a 
penalty  for  their  non-compliance  of  a  fint 
of  Rs.  10  per  day.  Up  to  the  4th  Septem- 
ber 1869  they  did  not  appear,  and  on  that 
day  the  Deputy  Collector  drew  up  a  proceed- 
ing declaring  that  each  of  them  was  liable  to 
a  fine  of  1,100  rupees,  and  fixed  the  29th 
September  1 869  as  the  last  day  upon  which 
payment  would  be  received.  On  the  17th 
September  1869,  on  the  Depuiy  CoUector-s 
recommendation,  the  Commissioner  reduced 
the  fine  to  Rs.  100.  But  as  the  fine  was 
not  paid,  the  Collector  issued  a  sale-notifica- 
tion under  the  provisions  of  Sections  5  and 
6  of  Act  XI.  of  1859,  fixing  the  sale  of  the 
estate  belonging  to  the  defaulters  for  the  7th 
January  1870.  On  the  4th  January  1870, 
the  proprietors  tendered  the  fine  to  the  De- 
puty Collector  which  he  refused  to  accept,  on 
the  ground  that  they  had  wilfully  abstained 
from  paying  the  fine  on  the  day  fixed,  and 
the  estate  was  sold  and  purchased  by  the  de- 
fendant, appellant,  in  this  case. 

The  proprietors  of  the  estate,  who  are  the 
plaintiffs  in  this  case,  sue  to  set  aside  the  sale, 
on  the  ground  that  the  Collector's  proceed- 
ings are  illegal,  he  having  held  the  sale  under 
the  provisions  of  Act  XI.  of  1859,  whereas 
he  should  have  proceeded  under  the  provi- 
sions of  Act  VII.  of  1868,  B.  C,  Sections 
18  to  24  ;  and  as  that  law  prescribes  that 
sales  of  this  kind  are  to  be  held  as  sales  in 
execution  of  decrees  of  Cour^  and  as  the 
money,  the  amount  of  fine,  was  tendered 
before  the  sale  was  made,  no  sale  should  have 
taken  place. 

The  question  to  be  decided  on  these  facts 
is.  whether  the  sale  should  have  taken  place 
after  the  proceedings  required  by  Sections  18, 
21,  and  the  following  Sections  of  Act  VII.  of 
1868,  B.  C,  had  been  carried  out,  or  whether 
the  Collector  was  right  in  selling  the  pro- 
perty under  the  provisions  of  Act  XI.  of 
1859.  The  determination  of  this  question 
depends  on  what  is  die  right  construction  of 
the  provisions  of  Act  VII.  of  1 868,  B.  C,  as 
read  with  the  provisions   of  Act  XI,  of  1869. 

Now  we  find  that  Act  VII.  of  1868,  B.  C.,* 
is  entitled  *'  An  Act  to  amend  and  extend 
the  law  for  the  recovery  of  arrears  of  lant/ 
revenue  and  of  public  demands  recoverable 
as  arrears  of  land  revenue.''     And  the  kst 
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Section  provides  that ''  this  Act  shall  be  read 
with,  and  ta'ken  as  part  of,  Act  XL  of  1859." 
Now  the  procedure  laid  down  by  Act  XL  of 
1859  with  regard  to  the  realization  of 
demands  recoverable  as  public  revenue  is  as 
follows:  By  Section  3,  Act  XL  of  1856, 
the  Board  of  Revenue  is  required  to  determine 
the  dates  upon  which  all  arrears  of  revenue 
and  all  demands  which,  by  the  Regulations 
and  Acts  in  force,  are  directed  to  be  realized 
in  the  same  manner  as  arrears  of  revenue, 
should  be  paid  up  in  each  district,  in  default 
of  which  payment  the  estates  in  arrear 
should,  except  as  thereafter  provided,  be  sold  at 
public  auction.  The  Section  further  pro- 
vides for  the  due  publication  of  the  notice  of 
the  dates  so  fixed. 

The  exception  referred  to  in  Section  3  re- 
lates to  arrears  and  demands  mentioned  in 
Section  5.  This  Section  provides  that  no 
estate  or  any  share  or  interest  in  any  estate 
shall  be  sold  for  arrears  other  than  of  the 
current  year  or  of  the  year  immediately 
preceding,  or  for  arrears  due  on  account  of 
estates  other  than  that  to  be  sold,  or  for 
arrears  of  estates  under  attachment  by  order 
of  a  judicial  authority,  or  for  arrears  due  on 
account  of  iuccavee,  poolhundee,  or  other  de- 
mand not  being  land  revenue,  but  recoverable 
by  the  same  process  as  arrears  of  land  reve- 
nue, otherwise  than  after  a  due  notification, 
specifying  the  nature  and  amount  of  the  ar- 
rear or  demand,  and  the  latest  date  on  which 
payment  thereof  would  be  received,  shall 
have  been  affixed  for  a  period  of  not  less  than 
15  clear  days  preceding  the  dale  fixed  for 
payment  according  to  Section  3  of  the  Act, 
in  the  office  of  the  Collector,  kz. 

It  is  clear,  therefore,  that,  previous  to  the 
enactment  of  Act  VIL  of  1868,  B.  C,  this 
was  the  Section  under  which  the  Collector 
could  proceed  in  order  to  bring  estates  to 
sale  to  realize  demands  recoverable  as  public 
revenue. 

Act  VIL  of  i868,  B.  C,  commences  by 
giving  certain  definitions  of  the  words  •*  pro- 
prietor," "revenue,"  "estate,"  "tenure," 
"  jurisdiction,"  "  Collector,"  "  demand," 
and  under  the  heading  of  the  word  "  Demand" 
is  entered  sums  of  money  due  from  any  per- 
son for  his  proportion  of  the  authorized  ex- 
penses of  making  a  division  of  any  estate 
under  Regulation  XIX.  of  1814,  or  in  respect 
of  any  fine  imposed  under  Sections  20  and  2 1 
-of  the  same  Regulation. 

Section  5,  Act  XL  of  1859,  is  not  rescind- 
ed nor  expressly  modified  by  the  provisions 
of  Act  VIL  of  1868,  B.  C,  but  the  procedure 
therein  prescribed  has  been  actually  modified, 


though  its  provisions  have  not  in  terms  beoi 
superseded,  by  the  latter  Act  in  regard  tothe 
realization  of  demands  recoverable  as  arrean 
of  revenue.    The  procedure  prescribed  I7 
Act  VIL  of  1868,  B.  C,  is  less  summary  thai 
that  prescribed  by  the  former  Act.     By  Sco^ 
tion  5,  Act  XL  of  1859,  the  estate  of  a  pai^* 
from  whom  a  demand  of  this  nature  is  due  if 
liable  to  sale  after  the  publication  of  a  notifi- 
cation affixed  in  the  office  of  the  Collector 
and  other  officers,  for  a  period  of  not  leil 
than  fifteen  clear  days  preceding  the  date  fix- 
ed by  the  Board  of  Revenue  for  payment  of 
arrears  of  revenue  or  demands  realizable  as 
such  arrears. 

But  by  the  provisions  of  Section  18,  Act 
VIL  of  1868,  B.  C,  it  is  enacted  thit« 
"  Whenever  any  arrears  of  any  demand  sbaB 
"  be  unpaid  by  any  person  liable  to  pay  sod. 
"demand  to  a  Collector<or  one  month  jite 
"  he  shall  have  been  required  to  pay  the  sa«e 
"by  a  notice  in  writing  under  ihe  bandol' 
"  such  Collector,  the  CoUecicr  of  the  distrid 
"  shall  make  under  his  hand  a  certificate  of 
"  the  amount  of  such  arrears  so  remainiBf 
"  unpaid,  in  the  -form  in  Schedule  A  to  ihil 
"  Act  annexed,  and  shall  cause  the  same  to 
"  be  filed  in  his  office." 

The  effect  of  a  certificate  made  under  Sec- 
tion 18  is  set  forth  in  Section  20,  which  en- 
acts that  "  every  such  certificate  ♦  *  * 
"  shall,  as  regards  the  remedies  for  enforcing 
"  the  same,  and  subject  to  the  provisions 
"hereinafter  contained,  and  so  far  only,  have  I 
"  the  force  and  effect  of  a  decree  of  a-  Civil 
"  Court,  and  the  Government  shall  be  decm- 
"  ed  to  be  the  plaintiff,  and  the  person  named 
"as  debtor  therein  shall  be  deemed  to  be 
"  the  defendant." 

Section  2 1  provides  that,  after  the  Collector 
has  filed  the  certificate  in  his  office,  be  shall 
issue  to  the  defendant  a  notice  in  the  form 
of  the  Schedule  C,  which  shall  have  the 
effect  of  binding  the  immoveable  property  of 
the  defaulter,  or,  if  a  prohibitory  order  bad 
issued,  and  an  attachment  been  made  against 
such  properly,  under  Act  VII  I.  of  1859. 

By  Section  22,  the  party  regarding  whom 
^uch  certificate  has  been  made,  may,  within 
a  month  after  the  service  of  ihe  notice,  if 
he  feel  aggrieved,  apply  by  petition  in  the 
form  in  Schedule  D  to  the  Collector  by  whom 
the  certificate  was  issued ;  and  the  Collector, 
after  fixing  a  day  for  the  hearing  of  such 
application,  shall  proceed  to  hear  and  deter- 
mine the  application,  and  may  set  aside, 
modify,  or  vary  such  certificate;  and  the 
Collector,  for  the  purposes  of  hearing  and 
determining  such  appHcation,  shall  have  all 
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tte  powers  conferred  by  Act  VIII.  of  1859 
«pon  the  Civil  Court  for  hearing  and  deter- 
inining  claims  to  attached  property. 

Section   24   enacts   that  every   certificate 

made  in  parsaance  of  Section  18  of  the  Act 

;  may  be  enforced  by  all  or  any  of  the  ways 

land  means  mentioned  and  provided  by  Act 

VIII.  of  1859  ^o*"  ^^^  enforcement  of  decrees 

:  for  money,  and  all  the  practice  and  proce- 

Idure  prescribed    by  Act  VIII.  of    1859  or 

by  any  other  Act,  for  the  time  being  in  force 

io  respect  of  sales  in  execution  of  decrees, 

i  shall  apply  to  every  execution   issued   for 

I  the  levying  of  moneys  expressed  in  such  cer- 

I  tificate. 

[    Now,  it  is  clear  from  these  Sections  that, 
ihoQgh  the  Legislature   has   not  expressly 
Modified  the  provisions  of  Section    5,   A6t 
'XL  of  1859,  ^^J  ^r^f  i^  ^^<^^  superseded  by 
.the  procedure    pr^cribed   in   Aft    VII.  of 
fi868,  B.  C,  which  provides  a  new  and. a 
:les8  summary  mode  of  realizing  demands  re- 
icoverabie  as  arrears  of  revenue.     It  clearly 
ippears  to  have  been  the  object  of  Govern- 
:ttent  to  adopt  a  more  lenient  course  in  rea- 
lising demands  which  were  not  really  arrears 
:of  revenue.     I  think,  therefore,  that  all  sales 
for  the  recovery  of  such  demands  must  be 
preceded  by  the  steps  p/escribed  in  Section 
[  18  and  following  Sections   in  Act  VII.  of 
[.1868,  B.  C,  and   that  the  Collector  cannot 
^proceed  to  sell  under  the   more  summary 
^eonrse  sanctioned  by  Act  XI.  of  1859.     It 
is  clear  also  from  the  provisions  of  Act  VII. 
of  1868,  B.  C,  that  the  certificate  is  to  have 
the  effect  of  decrees,  and  that  for  sales  in 
execution  thereof  the  whole  of  the  procedure 
prescribed  by  Act  VIII.  of    1859   must  be 
adopted.    Therefore,  as  in  the  case  of  exe- 
cution of  decrees,  if  a  party,  before  the  sale 
takes  place,  comes  into  Court  and  pays  the 
amornit  of  the  debt  due,  or  tender  the  amount 
of  the  debt  due,  the  Court  is  bound  to  re- 
ceive the  money  and  to  abstain  from  selling 
the  property  attached ;  so  in  the  case  of  the 
property  which  has  been  under  the  certifi- 
cate for  a  Government  demand,  if  the  proprie- 
tor, either  before  or  at  the  time  of  sale,  come 
into  Court,  and,  before  the  property  is  ac- 
tually sold,  tender  the  amount  of  the  demand, 
the  Collector  is  bound  to  hold  his  hand  and 
to  abstain  from  selling  the  property. 

In  the  present  case,  we  find  that  the  pro- 
cure followed  was  that  prescribed  by  Aft 
XI.  of  1859,  *od  not  that  prescribed  by  the 
oterAft,  VII.  of  1868,  B.  C;  and  we  find 
tathcr  that,  before  the  sale  took  place,  the 
ajfaulter  did  actually  tender  the  amount  of 
"^  fine,  which,    under  the    circumstances, 


should  have  been  received,  and  .all  proceed- 
ings for  the  sale  of  the  property  should  have 
at  once  been  stopped.  In  this  view  of  the 
case,  I  think  the  proceedings  of  the  Col- 
lector were  erroneous,  and  that  the  sale 
was  not  a  legal  one,  not  having  been  con- 
ducted under  the  provisions  of  Aft  VII.  of 
1868,  B.  C. ;  and  therefore  the  judgment  of 
the  Lower  Court  must  be  affirmed,  and  the 
appeal  dismissed  with  costs. 

It  is  urged  by  the  appellant  in  the  fourth 
ground  of  appeal  that  the  Court  should  not 
have  cancelled  the  sale,  except  upon  proof 
that  the  plaintiff  had  sustained  substantial 
injury  by  reason  of  the  irregularity  com- 
plained of.  The  question  oJf  substantial 
injury,  however,  is  not  one  which  we  can 
entertain.  The  whole  proceedings  of  the 
Collector  were,  according  to  the  view  taken 
of  them  above,  irregular  and  illegal,  and,  as 
such,  must  be  set  aside. 

The  fifth  ground  taken  by  the  appellant  is 
that  the  sal.e  should  not  be  reversed  without 
an  order  directing  the  refund  of  the  purchase- 
money  with  interest;  and  the  sixth  ground 
objects  to  the  payment  of  the  plaintiff's  costs, 
the  appellant  urging  that  he  is  entitled  to  his 
costs  either  from  the  plaintiff  or  Government. 
As  the  Government  is  not  before  us  in  this 
appeal,  we  can  make  no  order  either  in 
respect  to  the  purchase-money  or  to  costs. 
The  plaintiff  is  clearly  entitled  to  his  costs, 
and  the  decree  of  the  Lower  Court  apparently 
makes  both  the  Government  and  appellant 
liable  for  the  plaintiff's  costs. 

Atnslie,  J» — I  concur! 


The  3rd  January  1872. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges, 

Attachment— Priority— Publication— Sections 
23s,  239,  and  270,  Act  VIII.  of  1859. 

Application  to  file  Special  Appeal  from  a 
decision  passed  by  the  Judge  of  Cuttack, 
dated  the  isth  June  1871,  affirming  a 
decision  of  the  Subordinate  Judge  of 
that  District,  dated  the  23rd  September 
1870, 

Kanhya  Lall  Pundit  (Plaintiff),  Appellant, 

versus 

Dinonath  Sircar  (Defendant),  Respondent. 
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Baboo s  Hem  Chunder  Banerjee  and  Mo- 
hendro^Lall  Mitter  for  Appellant. 

No  one  for  Respondent. 

Plaintiff  claimed  priority  under  Section  270,  Act  VIII. 
of  1859,  asserting  that  the  property  attached  and  sold  by 
defendant  was  the  identical  property  which  he  had 
attached  prior  to  defendant's  attachment.  Held  that 
he  was  bound  to  prove  the  due  attachment  of  the  pro- 
perty, ri«.,  by  proof  of  having:  obtained  a  written  order 
uader  Section  235  prohibiting^  defendant  from  aKenatin^r 
the  property  \iy  sale,  gift,  &c.,  and  by  the  publication  of 
the  said  order  in  the  manner  prescribed  by  Section  239. 

Kemp,  J, — We  think  that  this  application 
must  be  rejected.  The  plaintiff  sued  for  a 
refund  of  certain  sale-proceeds  which  had 
been  taken  out  of  Court  by  a  rival  decree- 
holder  in  satisfaction  of  his  decree.  It  ap- 
pears that  the  plaintiff  made  an  application 
to  the  Court  under  Section  270  of  Ad  VIII. 
of  1859,  which  application  was  rejected. 
The  present  suit  was,  therefore,  brought  as 
against  the  defendant  in  his  capacity  of 
decree-holder,  for  refund  of  the  sale-proceeds 
taken  out  by  him  in  satisfaction  of  his  claim. 
Both  the  Lower  Courts  have  put  in  issue, 
first,  whether  the  plaintiff  had  duly  attached 
the  property  or  not;  and,  secondly,  whether 
the  property,  which  the  plaintiff  alleged  he 
bad  attached,  was  identical  with  the  pro- 
perty which  the  defendant  had  attached,  and 
the  sale-proceeds  of  which  the  defendant  had 
drawn  out.  The  first  Court  found  that  the 
plaintiff  had  failed  to  prove  due  attachment ; 
tbat  is  to  say,  he  had  failed  to  prove  that  the 
written  order  which  he  obtained  under  Sec- 
tion 335  of  Act  VIII.  of  1859  had  been 
published  in  the  manner  prescribed  in  Sec- 
tion 239  of  the  Act.  On  appeal,  the  Judge 
upheld  the  decision  of  the  first  Court. 

The  first  ground  taken  by  the  pleader  for 
the  special  appellant  is,  that,  as  the  defendant 
did  not  raise  the  question  whether  the  pro- 
perty was  duly  attached  by  the  plaintiff  or 
not,  but  a  simple  question  of  identity,  there- 
fore the  proper  and  only  issue  in  the  case  for 
trial  was  the  question  of  identity ;  and  as  the 
Lower  Courts  have  tried  the  question  of  attach- 
ment which  did  not  arise  in  the  pleadings  of 
the  case,  the  decision  of  the  Judge  is  wrong 
in  law. 

We  think  there  can  be  no  question  on  this 
point.  The  plaintiff  coming  into  Court  and 
claiming  priority  under  Section  270,  was 
bound  to  prove  that  he  had  duly  attached 
the  property,  before  he  could  claim  any 
•priority  as  entitling  him  to  be  paid  first  out 
of  the  proceeds  of  the  sale.  The  issue  was 
blearly  raised,  and  the  plaintiff  was  bound  to 
furnish  evidence  to  prove  the  due  attach- 
ment   of    the    property    according    to    the 
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provisions  of  Section  239.    Then  it  is  said 
there  is  the  Nazir's  report  and  the  writ 
order  to  attach  the  property  under  the  pi 
sions   of  Section   235.     Section  235 
that,   '*  where  the  property  shall  consist 
'^  lands,  houses,  or  other  immoveable  pro[ 
"  the  attachment  shall  be  made  by  a  wiil 
''  order    prohibiting     the    defendant    fi 
"  alienating  the  property  by  sale,  gift,  or 
''  other  way,"  and  so  on.     Section  239  ei 
that,  "  in  the  case  of  lands,  houses,  or 
"  immoveable   property,   the  writtea  ordei 
(namely,  the  written  order  referred  to  in  ^ 
tion  235)  *'  shall  be  read  aloud  at  some  pi 
"  on  or  adjacent  to  such  lands,  houses,  or 
''  property,  and  shall  be  fixed  up  in  sonwcoi 
*'  sptcuous  part  of  the  Courthouse, " 

Now,  it  has  been  ruled  by  this 
that  the  report  of  the  Nazir  alone  per  si 
no  evidence,  and  we  h<fld  that  the  writ 
order  contemplated  in  Section  235  mosl 
duly  intimated  and  made  known  in  tbe 
aer  prescribed  in  Section  239.  It  is  content 
ed  by  the  pleader  for  the  appellant  thai. 
Section  270,  under  which  he  claims  pri< 
the  words  are  that  '*  the  person  on  wl 
application  such  property  was  attached,  si 
be  entitled  to  be  first  paid  out  of  the  pn 
thereof;"  and  that  there  is  nothing  ia 
Section  which  contemplates  an  attachmt 
in  the  form  and  mode  laid  down  in  Sect' 
239.  But  we  think  that  Section  270  mi 
be  read  with  the  preceding  Sectioos.  It 
clear  that,  if  such  were  not  the  case,  a 
might  obtain  a  simple  written  order 
attachment,  and  take  no  steps  whatever,  eithj 
in  the  case  of  moveable  property  by 
seizure,  or  in  the  case  of  immoveable  pi 
perty  by  following  the  process  laid  down 
Section  239 ;  he  might,  as  we  have  alrcac 
observed,  get  this  written  order  and  do  no*' 
thing  for  a  long  time,  and  when  a  diligent 
creditor  has  carried  out  the  provisions  of 
Section  239,  and  has  established  his  claim  of 
priority  under  Section  270,  he  might  be  de- 
feated by  a  contention,  such  as  has  been  raised 
in  this  case,  that  the  written  order  obtained 
by  the  other  party,  although  followed  by  no 
Steps  at  all,  is  to  neutralize  all  the  diligent 
exertion  made  by  the  other  creditor. 

We  think,  therefore,  that  the  decision  of 
the  first  Court,  which  has  been  upheld  by  the 
Judge,  is  a  proper  decision,  and  this  applica- 
tion for  the  admission  of  special  appeal  most 
be  rejected.     . 

yackson,  y.— I  concur  in  rejecting  tbii 
application  and  in  the  reasons  given  by  my 
learned  colleague.  I  wish  to  say  that,  in  try- 
ing the  question,  which  was  the  only  questioo 
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at  tsstte  in  this  case,   namely,  whether   ihc  ' 
property  which  was  attached  and  so]d  by  the 
defendant  was  the  identical  property  which 
Ihe  plaintiff  asserted  that  he  had  attached 
prior  to  the  attachment  of  the  defendant,  it 
vas  for  the  plaintiff  to  prove  that  he  had 
d«]y  attached  that  particular  property  ;  he 
was  bound  to  prove  that  the  written  order 
for  attachment,  which  he  obtained  under  Sec- 
tion 335,  had  been,  under  Section  239,  pub- 
lished on  that  particular  property  which  the 
defendant  had  subsequently  attached  and  sold. 
1b  order  to  do  so,  the  plaintiff  was  bound  to 
.  give  evidence  of  the  publication  of  that  order 
'  m  the  proper  place  as  required  by  Section  239. 
I    It  has  been  argued  that  it  is  sufficient  for  the 

I  plaintiff  to  prove  that  he  had  obtained  a 
written  order.  It  appears  to  me  that  if  mere- 
ly a  written  order  is  obtained,  and  no  attempt 

II  is  made  to  carry  "it  out,  such  written  order 
would  not  itself  amount  to  an  attachment ;  if 
80,  any  person  might  obtain  a  written  order, 
and  might  sleep  over  his  right  for  any  length 

'  of  time,  and  then  claim  priority  when  some 
:  Blher  creditor  appears,  who  not  only  obtains 
■a  written  order,  but  publishes  it  and  carries 
^  it  out  by  the  sale  of  the  property.  It  was 
X6»  the  plaintiff  in  this  case  to  prove  that  he 
•■  kad  duly  attached  the  property ;  but  as  he 
lias  given  no  evidence  whatever,  the  Courts 
below  were  obliged  to  dismiss  his  suit. 


The  1 8th  September  1871. 

Present  : 

The  Hon'ble  J.  B.  Phear  and  Dwarkanath 
Mitter,  Judges, 

Monej-decree— Execution— Sale — Rights  of 
purchaser— Prior  title. 

Case  No.  117  of  187 1. 

Rigular  Appeal  from  a  decision  passed  by  the 
^subordinate  Judge  of  Tipper  ah  ^  dated  the 
i$th  March  iS6g. 

Ram  Soonder  Shaha  (Defendant),  Appellant, 

versus 

J.  P.  DeLanney  (Plaintiff),  /Respondent. 

Baboos  Kalee  Mohun  Doss  and  Kashee 
Kant  Sen  for  Appellant. 

Baboos     Unnoda    Pershad     Banerjee     and 
Chuttder  Aladhub  Ghose  for  Respondent. 

Suit  by  plaintiff  as  purchaser  at  a  sale  in  execu- 
wOoCa  money-decrecj  against  defendants  whu  claimed 
M  the  allegatioQ  of  a  prior  title.    Plaintiff  having  only 


purchased  the  rijjht,  title,  and  interestof  the  judgment - 
debtor,  stood  in  no  better  position  tox^rds  the  defend- 
ants than  the  judgment-debtors.  Defendants  proved  that 
the  shikmee  pottah  which  they  alleged  to  have  beea 
given  them  by  plaintiff's  mortgagor  was  executed  four 
years  before  plaintiff's  purchase,  and  was  duly  registered; 
and,  moreover,  adduced  the  testimony  of  witnesses  who 
had  collected  the  rent  due  on  the  pottah,  and  paid  it  to 
the  grantor,  i.  r.,  plaintiff's  mortgagor,  thus  establishing 
the  ^ona/fof^'sof  thetransaction,agatnst  which  thcplaioc- 
iff,  it  was  held,  had  failed  to  bring  forward  evidence  of 
a  rebutting  character. 

Phear,  J. — This  suit  was  filed  so  far  back 
as  September  1868,  and  we  must  say  that  it 
has  been  with  some  pain  that  we  have  seen 
the  Lower  Courts  so  little  able,  as  they  appear 
to  us  to  have  shown  themselves,  to  deal  cor- 
rectly with  the  very  simple  issue  on  which 
the  matter  between  the  litigant  parties 
depends  in  this  case. 

In  June  1861,  the  plaintiff  lent  to  Bhyrub 
Chunder  Chuckerbutty  and  others,  the  then 
owners  of  the  property  in  suit,  a  sum  of 
Rs.  15,000,  and  obtained  from  them  a 
mortgage-bond  by  way  of  security,  a  bond 
which  covered  this  property  and  a  good  deal 
more.  Afterwards,  he  brought  a  suit  on  the 
bond,  and  obtained  a  money-decree  against 
the  Chuckerbuities.  In  execution  of  this 
decree,  he  seized  and  sold  the  mortgaged 
premises,  becoming  himself  the  purchaser  of 
a  portion  of  them,  including  the  land  which 
is  the  subject  of  the  present  suit,  and  the 
present  suit  is  brought  by  him  to  obtain  pos- 
session, on  the  footing  of  the  title  afforded  by 
that  purchase,  .of  the  particular  property 
which  was  sold  to  him,  and  which  the  defend- 
ants claim  on  the  allegation  of  a  prior  title. 

The  defendants  say  that,  on  the  i  ith  Assin 
1268,  a  few  monihs  after  the  plaintiff's  mort- 
gage, they  obtained  a  shikmee  pottah  of  this 
portion  of  the  land  from  the  plaintiff's  mort* 
gagor.  If  this  be  so,  they,  have  a  good 
defence  to  the  plaintiff's  action,  because  at  the 
sale  in  execution  of  the  money-decree  the 
plaintiff  only  purchased  the  right,  title,  and 
interest  of  the  judgment-debtor,  and  conse- 
quently he  cannot  stand  in  any  better  posi- 
tion towards  the  present  defendants  than  that 
in  which  the  judgment-debtors,  Bhyrub  Chun- 
der Chuckerbutty  and  his  brother  stood.  So 
that  the  plaintiff's  case  tiirns  entirely  on  the 
question  whether  or  not  in  Assin  1268  the 
plaintiff's  mortgagor  did  make  and  give  to 
the  defendants  the  shikmee  pottah  on  which 
the  defendants  rest  their  defence ;  and  at  the 
settlement  of  issues,  so  far  back  as  November 
1868,  an  issue  very  little  differing  from  the 
very  words  which  we  have  just  now  uttei^d, 
was  laid  down  as  the  issue  on  which  the  case 
had  to  be  tried .  Unfortunately,  however,  such 
difference  of  wording  as  exists  introduced  an 
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element  of  aiybiguity  into  that  issue,  and  the 
consequence  has  been  that,  not  only  the  first 
Court,  but  the  Lower  Court  of  Appeal,  have 
both  been  entirely  led  astray  in  the  deter- 1 
minaiion  of  the  case.  ' 

For  the  reason  mentioned  in  the  former 
judgment  delivered  by  this  Bench,  we  have  | 
felt  ourselves  obliged,  after  the  lapse  of  three  i 
years  from  the  date  of  the  institution  of  the  I 
suit,  to  have  the  case  up  before  ourselves  for 
the  determination  of  this  exceedingly  simple 
question  of  fact. 

How  then  does  the  evidence  on  the  record 
stand  ?  The  defendants  produce  a  shikmee 
pottah ;  there  is  ample  evidence  of  its  execu- 
tion given  by  persons  who  were  present  at 
the  time ;  it  is  a  document  several  years  old, 
and  duly  registered  ;  and  thus  it  appears  to  be 
about  as  good  evidence  of  the  bond  fides  of 
the  transaction  as  can  well  be,  although,  of 
coarse,  a  different  character  may  be  shown  to 
belong  to  it  by  sufficient  evidence  of  a  rebut- 
ting character.  But,  more  than  this,  there  is 
the  testimony  of  witnesses  who  say  that  they 
have  collected  the  rent  due  on  the  pottah,  and 
have  paid  it  to  persons  who  represent  the 
grantor,  that  is,  who  represent  the  plaintiff's 
mortgagor.  Against  this  very  substantial 
case  on  the  one  side,  there  really  is  hardly 
anything  to  be  put  on  the  other.  The  plaint- 
iff does  not  attempt  to  impeach  the  truth  of 
the  alleged  factum  of  the  execution  of  the 
pottah ;  he  does  nothing,  whether  in  the  shape 
of  cross-examination  or  otherwise,  to  throw 
doubt  on  the  veracity  of  the  defendants'  wit- 
nesses. He  simply  produces  one  witness,  who 
says,  that  he,  at  one  period  during  the  pen- 
dency of  the  shikmee  pottah,  collected  the 
rent  of  the  r^ots  who  occupied  the  land 
covered  by  the  pottah  on  behalf  of  the  mort- 
gagor, I.  ^.,  the  grantor  of  the  pottah,  not  the 
grantee.  The  testimony  of  this  single  witness 
is  relied  upon  to  show  that  the  giving  of  the 
shikmee  pottah  was  a  benamee  transaction, 
and  was  never  intended  to  pass  a  real  inter- 
est. And  this  view  is,  in  some  degree, 
attempted  to  be  supported  by  an  argument 
something  in  the ,  nature  of  an  appeal  to  a 
priori  probability. 

The  plaintiff  proves  that,  on  the  same  day 
that  he  took  his  mortgage- bond,  the  mort- 
gagors granted  to  a  third  person  an  ijara 
lease  of  the  mortgaged  properties,  reserving  a 
rftit,  out  of  which  the  ijaradar  was  to  pay 
some  a, IOC  and  odd  rupees  directly  to  the 
mortgagee,  /'.  /.,  the  plaintiff,  and  that  the 
duration  of  this  lease  was  to  be  for  a  period  of 
sixteen  years,  so  calculated  that  in  that  time 


his  (the  plaintiff's)  mortgage-debt  woald  be 
just  paid  off. 

The  argument  to  which  we  refer  was  in 
substance,  this  :  It  is  impossible  to  conceive 
that  the  defendants,  in  the  presence  of  factt 
like  these,  with  the  knowledge,  as  it  is 
assumed,  of  the  mortgage  and  also  of  the 
pendency  of  this  ijara  lease,  shonld  have 
accepted  the  shikmee  pottah  in  question, 
paying  bond  fide  a  substantial  salamee  to  die 
mortgagor  for  it. 

We  really  don't  know  how  far  the  con- 
sideration of  these  particular  facts,  if  estab* 
lished  completely,  ought  materially  to 
influence  our  judgment,  because  it  appears  to 
us  to  be  possible  to  conceive  that,  notwith- 
standing this  condition  of  things,  it  might 
be  worth  while  to  the  defendants  to  take  the 
shikmee  pottah,  which,  they  say,  they  did  take, 
on  the  terms  of  paying  a  ^nus  to  the  plaint- 
iff. But,  however  this  may  be,  as  we 
remarked  in  the  course  of  the  hearing,  the 
argument  is  at  least  capable  of  being  turned 
the  other  way.  The  very  existence  of  the 
ijara  lease,  as  it  seems  to  us,  was  calculated 
to  give  the  defendants  some  confidence  thai 
the  raortgage-deb:  would  be  paid  off,  without 
leaving  the  mortgagee  an  opening  to  enforce 
the  remedies  under  his  bond.  So  that,  we 
think,  notwithstanding  the  ingenuity  of  this 
argument,  the  matter  really  rests  on  the  testi- 
mony of  the  witnesses  in  the  case,  coupled 
with  the  registered  shikmee  pottah  itself,  and 
the  other  documents  of  title. 

The  result  is,  that,  in  our  opinion,  the  de- 
fendants have  established  a  very  strong  case. 
They  have  all  the  indicia  of  title  on  their 
side,  and  the  evidence  to  which  the  plaintiff 
has  drawn  our  attention  only  leads  us  to  think 
that  that  title  is  not  of  a  fraudulent  character 
or  collusive,  but  bond  fide.  It  dates  so  far 
back  as  four  years  before  the  purchase  of  the 
plaintiff,  and  it  was  public  so  far  as  registra- 
tion could  make  it  so. 

Under  these  circumstances,  we  ought  not 
to  hesitate  to  say  that  the  plaintiff's  suit  has 
failed,  and  that  he  is  not  entitled  to  recover 
oi\  his  cause  of  action.  His  suit  will  be 
dismissed  with  costs  in  all  the  Courts. 


The  igth  September  1871. 

Present : 

The  llon'bie  J.  B.  Phear  and  Dwarkanath 

Milter,  Judges. 

Butwarra  —  Adjolningf  lands  —  Unascertained 

boundary. 

Case  No.  315  of  1871. 
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Special  Appeal  from  a  decision  passed  by 
(he  Judge  of  Sylhet,  dated  the  4th 
January  iSyi,  affirming  a  decision  0/  the 
Subordinate  Judge  of  that  district y  dated 
the  2S(h  June  1870, 

Brijo  Mohun  Doss  (Defendant),  Appellant, 

versUs 

Sbamanand  Surmah  and  others  (Plaintiffs), 

Respondents, 

Mr,  if/.  M,  Ghose  and  Baboos  Mohinee 
Mohun  Roy  and  Grish  Chunder  Ghose 
for  Appellant. 

Baboos  Unnoda  Pershad  Banerjee  and 
Anund  Gopal  Paieet  for  Respondents. 

Plaintilf  and  defendant  are  proprietors  of  two  adjoin- 
\ag  but  unascertained  parcels  of  land,  the  common 
boundary  between  which  was  never  definitely  marked, 
Md  cannot  now  be  recovered  Defendant  is  in  possession 
of  all  (he  lands,  including;  the  halabadee  parcel  to  which 
plaiab'if  is  entitled.  Plaintiff  and  defendant  beingr  in  one 
sease  purchasers  from  the  same  vendor,  although,  as  a 
Butter  of  fact,  the  sales,  under  which  they  acquired  their 
titles,  were  effected  by  the  Collector,  the  Court,upon  the 
spcdal  facts  of  the  case,  held  plaintiff  entitled^  to  treat 
defendant  as  his  vendor,  and  to  demandfCis  against  him, 
aa  adjttdicatioin  of  a  line  nf  boundary.  A  bufeoarra  was 
accordingly  ordered  to  be  made  by  the  Collector. 

Phear,  J. — The  additional  evidence  which 
bas  been  taken  on  remand  (apparently  with- 
out objection  made  to  its  admissibility)  dis- 
closes a  right  to  relief  on  the  side  of  the 
plaintiff,  which  was  not  put  forward  by  him 
at  first,  and  has  not  been  recognized  by  either 
of  the  Courts  below. 

From  the  petition  of  K  urban  Reza,  the 
person  with  whom  the  original  talook  was 
decennially  settled,  and  from  whom  it  there- 
fore took  its  name,  it  appear?  that,  in  i8ot),  he 
vas  served  with  a  notice  from  the  Collector  to 
the  effect  that  other  lands  lield  by  him  not 
assessed  (/.  r.,  as  part  of  his  talook)  would 
be  assessed.     The  petitioner  says  that,  inas- 
machashiszemindaree  was  under  attachment 
at  the  time  when  the  hustobood  measurement 
was  made,  none  of  his  people  were  present 
thereat,  and  consequently  he  is  unable  to  state 
precisely  what  the  land  was  which  was  assessed 
to  the  talook,  and  what  was  not  assessed.  He 
estimates,  however,  that  the  halabadee  lands 
not  assessed  to  the  talook  measured  885  hah 
odd,  and  he  expressed  his  rea  iiness  to  pay 
an  annual  jumma,    which   he  specified,  in 
respect  of  that  land  for  a  term  of  three  years, 
adding  that  he  would,  in  Agrahan  following, 
get  a  Court  Ameen  to  measure  the  halabadee 
land,  and  asking  that  a  sunnud  for  the  same 


might  afterwards  be  granted  to,  him.  From 
this  petition,  we  think  that  nothing  can  be 
clearer  than  that  the  halabadee  lands,  which 
the  Collector  proposed  to  measure  and  assess, 
were  perfectly  distinct  from  the  lands  of  the 
original  decennially-settled  talook,  though 
both  were  in  the  hands  of  the  same  pro- 
prietor, the  halabadee  being,  so  to  speak, 
annexed  to  the  old. 

Mr.  Bidwell,  the  Collector  of  Sylhet,  in 
1842,  reported  to  the  Commissioner  with  re- 
gard to  this  and  similarly  situated  talooks. 
Ameens  were  ordered  by  the  Collector  to  go 
to  the  spot,  and  define  the  halabadee  lands 
in  question,  but  they  reported  that  they  were 
unable  to  execute  their  orders  from  the  non- 
attendance  of  the  patwaries  and  other  parties 
on  the  ground.  Afterwards,  the  zemindars 
again  attended,  and  represented  that  the  lands 
could  not  be  identified  or  defined,  in  conse- 
quence of  their  being  mixed  up  ^ith  the 
permanently- settled  lands  of  their  talook. 
Halabadee  grants  were  then  given  to  them 
of  all  the  newly-cultivated  lands  in  their 
pergunnah  not  included  in  any  former  settle- 
ment. The  term  for  which  the  grants  were 
made  was  not  specified,  but  the  term  of  the 
pottah  is  that  of  a  permanent  settlement. 
The  grants  show  the  amount  of  jumma  to 
be  paid  by  each  estate,  but  no  specification  of 
the  quantity  of  land  granted,  nor  is  any 
identification  of  it  attempted. 

And,  later  still,  in  1861,  we  have  the  Com- 
missioner of  the  Division  writing  even  more 
specifically  to  the  Board  of  Revenue.  The 
decennial  talook  was  settled  in  1205,  and  the 
halabadee  talook  in  121a,  the  former  on  a 
jumma  oi  1,261  rupees  no  annas  and  three 
pie,  and  the  latter  on  2^  jumma  of  48  rupees, 
and  they  have  been  borne  on  the  District 
Rent  Roll  as  separate  estates  ever  since. 

The  proprietor  of  the  decennial  talook 
engaged  for  the  halabadee  talook,  and  con- 
sequently no  definition  of  the  lands  was 
necessary. 

And  the  history  of  these  two  mehals  is 
closed  by  the  Collector  selling  them  at 
different  times  for  different  defaults,  the  one 
to  the  defendant,  and  the  other  to  the  plaint- 
iff's predecessor. 

On  this  state  of  facts,  the  situation  of  the 
plainiifT  and  defendant  towards  each  other 
appears  to  us  to  be  very  plain  indeed ;  they 
are  respectively  the  proprietors  of  two  ad- 
I  joining  but  unascertained  parcels  of  land,  tl\p 
common  boundary  between  which  was  never 
definitely  marked  out,  and  cannot  now  be 
recovered. 
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The  defendant,  hoorever,  is  in  possession 
of  all  the  land,  i,  e.y  the  land  of  the  original 
ttlook,  together  with  the  halabadee  mehal. 
The  plaintiff  is  clearly  entitled  to  obtain  from 
him  the  halabadee  parcel,  and  we  think  that 
he  is,  under  the  circumstances  which  we  have 
detailed,  entitled  also  to  have  the  assistance 
of  the  Civil  Court  in  getting  a  line  of  demar- 
cation made  between  the  two  mehals.  The 
plaintiff  and  defendant  are  in  a  sense  pur- 
chasers from  the  same  vendor,  although,  as  a 
matter  of  fact,  the  sales,  under  which  they 
acquired  their  titles,  have  been  effected  by  the 
Collector ;  and,  as  between  the  defendant  who 
is  in  possession  of  the  whole,  and  the  plaint- 
iff who  is  seeking  to  get  his  portion  of  the 
land,  we  think,  on  the  special  facts  of  the 
case,  the  plaintiff  is  entitled  to  treat  the 
defendant  as  if  he  were  himself  «the  vendor, 
and  to  demand,  as  against  him,  an  adjudica- 
tioa  of  a  line  of  boundary. 

It  seems  to  us  that  we  ought,  therefore,  to 
vary  the  judgment  of  the  Lower  Appellate 
Court,  and  to  declare  that  the  plaintiff  is 
entitled  to  a  portion  of  the  land  held  by  the 
defendant,  such  as  will  fairly  represent  the 
halabadee  mehal ^  and  to  order  that  a  parti- 
tion by  metes  and  bounds  be  made  dividing 
this  halabadee  portion  from  ihe  remainder, 
which  will  answer  to  the  original  mehal. 
And  we  think  that  we  can,  under  the  Regula- 
tions, make  a  direction  to  the  Collector  to 
carry  this  order  into  effect. 

The  only  question  which  remains  is  the 
question  of  costs.  It  is  obvious  that  the 
claim  put  forward  by  the  plaintiff  (a  claim 
which  both  the  Courts  below  held  to  be  sub- 
stantiated) is  very  materially  different  from 
the  right  which,  we  think,  the  evidence  makes 
out.  In  truth,  until  the  case  came  up  to 
this  Court,  and  the  remand  order  was  made, 
the  .issue  had  not  been  raised  between  the 
parties,  which  was  necessary  to  be  determined, 
before  the  plaintiff's  right  could  really  be 
ascertained.  And  even,  at  the  present  time, 
the  Lower  Appellate  Court  entertains  a  view 
of  the  facts  of  the  case  which  is  entirely 
different  from  that  established  by  the  evidence 
as  we  read  it.  The  Subordinate  Judge  had, 
in  the  first  instance,  stated  that,  "  at  the  time 
"  of  the  decennial  settlement,  much  land  being 
*'  uncultivated  and  waste,  a  small  quantity  of 
"  land  was  assessed.  Afterwards,  when  the 
^*  Government  began  toinquire  into  and  make 
"  settlement  of  the  halabadee  lands,  the  holders 
i*  of  the  decennial  settlement  lands  agreed  to 
"  pay  a  separate  jufnma  to  the  Government  for 
"  the  said  land,  and  made  a  separate  settlement 
"  designating  it  *  halabadee  talook  '  in  their 


"  former  number  of  the  talook ;  and,  at  that 
*'  time,  no  distinction  or  division  of  Land  was 
"  made,  only  a  separate  jumma  was  fixed  ; 
"  ihe  land  was  ihe  same  as  the  decennially- 
"  settled  lands."  In  our  remand  order,  we 
remarked,  with  reference  to  this  passage  in 
the  Subordinate  Judge's  judgment,  that  this 
amounted  to  a  statement  that  **  the  Govem- 
"  ment,  having  at  first  settled  ihe  jumma  of 
''  the  talook  by  assessment  of  a  part  of  the 
"  lands  only  which  lay  within  the  talook, 
"  saw  reason  to  increase  that  jumma  by 
^'  assessing  the  remaining  lands ;  and,  in  order 
"  to  evade  the  pennanency  of  the  decennial 
"  settlement,  they  gave  the  designation  of  a 
"  separate  talook  to  this  additional  jumma^ 
"  thus  creating  a  second  halabadee  taltfok  out 
"  of  the  original  talook  which  had  been  per- 
*'  manently  settled  by  them."  We  went  on 
to  say  that,  "  not  only  is  ^here  no  evidence 
"  on  the  record  to  support  such  aconclosion, 
"  but  that  there  is  nothing  elsewhere  to 
"  show  that  the  Govei-nmenl  ever  pursoed 
"  such  &  faithless  courjse  of  conduct/*  The 
Judge  of  the  Lower/ Appellate  Court  now 
says,  that,  **  reading  ipe  words  quoted  by  the 
"  Iligh  Court  from!  the  judgment  of  the 
**  Subordinate  Judg«  by  the  light  of  these 
"  documents,  which!  documents  only  show 
'*  a  stale  of  facts  so  ^notorious  to  all  here,  that 
"  the  appellant's  Coiinsel  did  not  think  it  worth 
''  while  to  raise  ihe  /point  before  me,  I  fail  to 
**  see  that  the  Subordinate  Judge  charged  the 
**  Government  withj  evading  the  permanency 
''  of  the  decennial  settlement,  and  with  pursu- 
**  ing  a  faithless  (course  of  conduct  in  so 
"  doing."  It  is  ah  advantage  to  us  to  know 
that  the  learned  Jlidge  does  not  consider  the 
course  which  the  Siibordinate  Judge  attributed 
to  Government  t6  indicate  faithless  conduct  ; 
but  we  think  it  ife  quite  certain  that,  even  in 
this  passage,  the  Tudge  of  the  Lower  Appellate 
Court  has  exhibned  a  complete  misapprehen- 
sion of  the  effect  of  the  documents  of  which 
he  is  speaking.  We  have  already  explained 
what,  in  our  opinion,  that  effect  is,  and  the 
view  which  we  take  of  the  facts  disclosed  by 
those  documents.  We  need  hardly  say  now 
that  these  facts  are  entirely  different  from 
that  which  the  Subordinate  Judge  in  his 
judgment,  upon  no  foundation  of  evidence 
before  him,  represented  to  be  the  actual  case. 
Having  regard,  then,  to  the  course  which  this 
trial  has,  from  the  commencement,  taken,  and 
to  t^e  persistent  misapprehension  by  the 
Court  below  of  the  real  state  of  the  plaintiff's 
true  cause  of  action,  and  having  regard  to  the 
nature  of  the  defence  made  out  by  the 
j  defendant,  we  think  that  each  party  ought  to 
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pay  his  own  costs  of  the  suit,  and  that  they 
shoald  share  the  costs  of  the  bulwarra 
equally  between  them. 

We  have  omitted  to  say  that  we  think  the 

:  demarcation  should  be  so  effected  as  to  leave 

;  the  two  parts,  usl  and  halabadee,  as  mea- 

;  sured  by  their  proceeds  in  the  proportion  of 

their y««/«<w. '    There  appear  to  be  no  other 

data  by  which  we  can  be  guided  in  directing 

the  partition. 


The  30th  November  1871. 
Present : 

The  Hon'ble  F.  A.  Glover  and  Dwarka- 
nath  Mitter,  Judges, 

Ijara  Lease— Dlgfg:ins:  a  Tank^-Breach  of  Co- 
noaat  —  Suit —  Resumption  —  Cancellation 
of  Lease— Recovery  of  portion  of  land-— Dam- 
ages. 

Cases  Nos.  767  and  768  of  1871. 

Special  Appeals  from  a  decision  passed  by 
the  Judge  0/  Tipperah,  dated  the  2gth 
April  iSyif  affirming  a  decision  of  the 
Moonsiff  of  Comillah,  dated  the  6th 
August  iSyo, 

Maharajah  Beer  Chunder  Manick  Bahadoor 
(Plaintiff),  Appellant, 

versus 

Shaikh  Hossein  and  others  (Defendants), 
Respondents, 

Baboo  Romesh  Chunder  Mitter  for 
Appellant. 

Mouluie  Syud  Murhumut  Hossein  for 
Respondents. 

For  breacii  of  a  covenant  by  an  iiaradar  not  to  ex- 
cavate  a  tank  in  the  lands  leased  to  him,  or,  if  so,  to  be 
Itable  to  eviction  by  the  zemindar,  and  to  pay  the  cost  of 
nllin*  up  the  tank,  no  suit  will  lie,  at  the  instance  of  the 
zemindar,  for  the  recovery  of  a  fractional  portion  of 
the  lands  covered  by  the  lease,  but  the  zemmdar  may 
declare  the  lease  cancelled,  and  resume  the  whole  of  the 
wids,  or  he  may  sue  for  cancellation  of  the  lease,  and 
he  may  also  sue  for  damages  occasioned  by  the  excava> 
two  of  the  tank. 

QUver,  y, — One  decision  will  govern  both 
tbese  appeals. 

The  plaintiff  is  the  zemindar ;  the  principal 
defendants  took  from  him  a  lease  of  certain 
property  for  a  term  of  years,  covenanting, 
amongst  other  things,  not  to  excavate  a  tank, 
or  cause  one  to  be  excavated  therein,  and 
agreeing,  if  ihey  did  so,  to  be  liable  to  evic- 
tion, and  to  pay  the  cost  of  filling  the  tank 
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up.  Notwithstanding  the  prohibition,  the 
defendants  dug  a  tank,  and  the  plaintiff  now 
sues  to  have  that  portion  of  the  land,  on 
which  the  tank  is  dug,  filled  in  at  the  expense 
of  the  defendants,  and  likewise  to  have  the 
land,  when  filled  in,  restored  to  his  khas 
possession. 

The  defence  was  :  (1)  that  the  land  in  suit 
did  not  belong  to  the  plaintiff,  and  (2)  that, 
if  it  did,  inasmuch  as  it  was  now  the  sub- 
ject of  an  unexpired  farming  lease,  the  plaint- 
iff's claim  for  damages  was  premature. 

Both  the  Courts  below  decided  the  case 
on  the  question,  whether  or  not  the  suit  of 
the  plaintiff  was  maintainable,  notwithstand- 
ing the  existence  of  the  ijara  lease.  They 
found  that  there  were  still  some  years  of  the 
farm  to  run,  and  that  the  plaintiff  was  not 
entitled  to  bping  this  suit  until  the  expiration 
of  the  lease.  The  Judge  cited  a  precedent 
in  support  of  his  finding  (reported  in  Vo- 
lume v.,  Wyman*s  Reporter,  page  32),  which 
says :  "  Where  a  pl?iintiff  has  let  his  lands  on 
lease,  he  cannot  sue,  during  the  currency  of 
the  lease,  to  compel  the  lessee's  under-tenants 
to  pull  down  houses  built  by  them,  where 
there  is  no  allegation  of  waste  or  damage 
caused  thereby."  We  may  dispose  of  this 
part  of  the  case  by  remarking  that  the  prece- 
dent cited  by  the  Judge  is  in  no  way  applica* 
ble,  inasmuch  as  in  this  case  very  consider- 
able damage  has  been  undoubtedly  caused 
by  the  act  of  the  defendants.  But,  although 
we  do  not  think  that  the  Judge's  decision  is 
a  correct  one  as  to  the  action  being  premature, 
we  think  that  the  plaintiff  could  not  have 
succeeded,  at  least  in  one  part  of  his  prayer, 
in  the  form  in  which  he  brought  his  suit, 
for  he  sued  to  recover  possession  of  that 
piece  of  ground  only  on  which  *the  tank  had 
been  excavated,  and  which  he  desired  to  fill 
up  at  the  expense  of  the  defendants.  Now, 
the  terms  of  his  contract  with  the  defendants 
gave  him  power  to  cancel  the  lease  on  breach 
of  any  one  of  its  conditions,  and  one  of 
those  conditions  was  that  no  tank  should  be 
dug.  He  might,  therefore,  have  declared  the 
lease  cancelled,  and  have  resumed  the  whole 
of  the  lands  covered  by  the  lease,  leaving  it 
to  the  defendants  to  sue  for  recovery  of  pos- 
session, on  the  ground  that  they  had  been 
illegally  ejected.  But  the  contract  between 
the  plaintiff  and  defendant  was  for  the  lands 
as  a  whole,  and  could  not  be  split  up  ;  it 
voidable,  it  must  have  been  voided  altogether, 
and  not  in  part,  and,  therefore,  no  suit  for  th« 
recovery  of  a  fractional  portion  of  the  land 
covered  by  the  leas^  would,  in  our  opinion,  lie. 
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Then,  as.  to  the  allegation  of  waste,  a 
farmer  who  has  a  terminable  interest  in  land 
only  can  have  no  right  to  excavate,  and  there- 
by injure  the  whole  or  a  portion  of  the  land 
leased  to  him  ;  and,  if  he  does  so,  the  land- 
lord would,  no  doubt,  be  entitled  to  apply  for 
an  injunction,  or  otherwise  to  take  steps  to 
prevent  such  acts  of  waste  on  the  part  of  his 
tenant.  And,  if  it  were  proved  that  the 
tenant  in  this  case  had  dug  a  tank,  as  stated 
by  the  plaintiff,  and  had  thereby  committed 
waste  by  throwing  a  considerable  plot  of  land 
out  of  cultivation,  we  do  not  think  that  the 
landlord  would  be  bound  to  wait  till  the  ter- 
mination of  the  farming  lease,  in  order  to 
proceed  against  his  tenant,  and  have  the 
waste  restored. 

We  think,  therefore,  that  this  case  should 
go  back  to  the  Judge,  in  order  Ihat  he  may 
inquire,  first,  as  to  what  were  the  terms  of 
the  ijara  lease,  and  whether  there  was  any 
such  stipulation  as  prevented  the  defendants 
from  excavating  a  tank  ;  and,  if  it  be  proved 
that  a  tank  was  excavated  in  defiance  of  a 
stipulation  to  the  contrar)',  the  tenant  will 
have  to  make  good  to  the  landlord  the 
dimage  incurred.  The  landlord  does  not 
seem  to  us  to  have,  under  the  circumstances 
of  the  cade,  the  right  to  exact  any  further 
penalty. 

Costs  to  follow  ihe  result. 

Mitter^  J, — I  am  of  the  same  opinion.  The 
claim  for  possession  is  clearly  untenable,  for 
no  possession  can  be  awarded  to  the  plaintiff 
so  long  as  the  ijara  lease  is  subsisting.  The 
plaintiff  might  have,  if  he  liked,  sued  for  the 
cancellation  of  the  entire  ijara  lease,  upon 
the  ground  that  the  ijaradar  had  violated  its 
conditions ;  but  he  cannot  be  permitted  to 
claim  khas  possession  of  a  small  fractional 
portion  of  the  lands  covered  by  that  lease. 

The  other  claim,  namely,  the  one  for 
damages,  appears  to  have  been  entirely  over- 
looked by  the  Lower  Courts.  The  plaintitT 
is  still  the  owner  of  the  lands  in  question ; 
and,  if  the  defendants  have  committed  an  act 
of  waste  by  which  those  lands  have  been 
permanently  injured,  there  can  be  no  doubt 
whatever  that  a  cause  of  action  has  accrued 
to  him,  upon  which  this  claim  for  damages 
can  be  maintained.  He  is  not  bound  to  wait 
for  the  expiration  of  the  ijara  lease,  in  order 
to  sue  upon  such  a  cause  of  action  ;  and  this 
•.distinction  is  expressly  recognized  in  the  very 
case  relied  upon  by  the  Judge.  The  case 
^-must,  therefore,  go  back  to  the  Court  of  first 
instance,  but  the  inquiry  shotild  be  restricted 
to  the  claim  for  damages. 


The  I  St  December  1871. 

Presenl: 

The  Honble  F.  A.  Glover  and  Dwarkanath 

Mitter,  Judges, 

Arbitration— Appeal— No  proTisioo  for  differ- 
ence of  opinion. 

Case  No.  798  of  1871. 

Special  Appeal  from  a  decision  passed  by 
ihe  Judge  of  Tipperah,  dated  the  I4ih 
April  i8yi,  affirming  a  decision  0/  Iht 
Moonsiff  of  Nasirnugger,  dated  the  2^h 
August  iSyo. 

Gour  Chunder  Bhuttacharjee  (Plaintiff), 

Appellant, 

versus 

Sodoy  Chunder  Nundee  and  others  (Defend- 
ants), Respondents. 

Baboo  Boykuni  Nath  Doss  for  Appellant. 
Baboo  Nullit  Chunder  Sein  for  Respondents. 

Where  the  parties  to  a  suit  come  into  Court  and  agree 
to  a  reference  to  arbitration,  the  case,  when  so  settled, 
is  not  subject  to  appeal. 

The  mere  absence  of  a  clause,  in  the  order  of  refer- 
ence, providing  for  a  difference  of  opinion  between  the 
arbitrators,  cannot  vitiate  the  award  where  there  b  no 
such  difference  of  opinion. 

Glover,  J. — This  was  a  suit  to  have  the 
plaintiffs'  right  declared  to  make  use  of  a 
certain  water  channel  (dry  in  the  hot  and  cold 
seasons,  but  filled  with  water  in  the  rains) 
situated  on  the  defendant's  land.  The  plaint- 
iffs' allegation  is,  that  the  defendants  have 
prevented  the  passage  of  boats  by  making  a 
road  across  the  channel,  and  so  deprived  the 
plaintiffs  of  a  privilege  which  they  have 
enjoyed  for  a  great  number  of  years. 

It  appears  that  the  matter  was,  with  the 
consent  of  both  parties,  referred  by  the  Moon- 
siff to  arbitration ;  and,  being  so  referred,  the 
arbitrators  gave  an  award  in  favor  of  the 
plaintiffs,  and  judgment  was  passed  according 
to  the  award.  Thereupon,  an  appeal  was 
made  to  the  Subordinate  Judge,  Mr.  Hutchin- 
3on,  who  remanded  the  case,  on  the  ground 
that  the  Moonsiff,  when  referring  the  case  to 
arbitration,  did  not  act  according  to  the  pro- 
visions of  the  Civil  Procedure  Code,  inas- 
much as  he  did  not  lay  down  the  points  upon 
which  the  decision  of  the  arbitrators  was 
required.  He  says:  **Atthe  request  of  the 
"  litigants,  the  Moonsiff  submitted  the  case 
''bodily  to  the  decision  of  the  arbitrators 
**  selected  by  them.  This  was  wrong  accord- 
'*ing  to  the  intents  and  purposes  of  Sections 


?    TN 


i87i.] 


Civil 


THE   W£SKLY   RKPORTBR. 


Rulings, 


31 


"315  and  323,  kiasmuch  as  the  Court 
"  ought  to  have  settled  the  issues  or  matters 
"  in  difference  in  the  suit  which  he  or  the 
"  arbitrator  or  arbitrators  may  be  required  to 
"determine.  Since  this  is  a  fatal  omission 
'*  in  law,  the  appeal  must  be  decreed  and  the 
"case  remanded/'  The  Moonsiff  then  tried 
the  case  himself*  and  passed  a  fresh  decision 
in  the  case,  and  on  appeal  the  District  Judge 
upheld  the  order  of  the  Moonsiff,  and  dis- 
missed the  plaintiff's  suit. 

In  special  appeal,  the  principal  point  which 
has  been  argued  before  us  is  that  the  proceed- 
ings of  the  Subordinate  Judge  and  District 
Judge,  and  the  Moonsiff  s  finding  after  remand, 
were  illegal,  and  therefore  null  and  void. 

This  contention  appears  to  us  to  be  sound. 
As  the  parties  to  this  suit  had  agreed  amongst 
themselves,  and  haj  come  into  Court  with  a 
view  to  the  matter  in  dispute  being  settled  by 
arbitration,  the  case,  when  so  settled,  was  not 
subject  to  appeal,  and  the  Subordinate  Judge 
had  no  right  either  to  entertain  the  appeal  or 
dispose  of  the  case.  It  has  been  argued, 
however,  by  the  vakeel  for  the  special 
respondent  before  us  that  the  reference  to  arbi- 
tration was  not  good  in  law,  inasmuch  as 
there  was  no  provision  made  in  case  of  a 
difference  between  the  arbitrators,  nor  is  it 
shown  that  the  whole  of  the  parties  interested 
consented  to  arbitration. 

With  regard  to  the  first  point,  we  observe 
that  whatever  difference  of  opinion  there  may 
have  been  between  the  arbitrators,  the  award, 
if  any,  made  by  them  could  not  on  that  ac- 
count be  considered  null' and  void,  or  be  set 
aside,  unless   corruption  or  misconduct  were 
satisfactorily  proved  against  any  one  of  them? 
The  Moonsiff  was   doubtless   wrong   in  not 
making  a  provision  for  a  difference  of  opi- 
nion between  the  arbitrators  by  appointing 
an  umpire  ;  but  since  the  matter  was,  with  the 
consent  of  parties,  re-submitted  to  arbitration, 
and  the  arbitrators  agreed  on  all  points  in  the 
award  made  by  them,  the  want  of  such  a  pro- 
vision would  be  altogether  unimportant.    The 
first  objection  therefore  falls  to  the  ground. 
Then  as  to  the  other,  viz.y  that  the  whole 
of  the  parties   interested  did   not  consent  to 
the  arbitration,    we   find    nothing  on    the 
record  to  show  that  the  defendants,  or  any  of 
tbem,objected  to  the  arbitration  in  any  manner 
whatsoever, and  at  this  late   stage  of  the  case 
we  should  require  the  fact  to  be  clearly  shown 
to  us.    There  is  no  reason  for  supposing  that 
ibe  defendants,  Gooroo  Churn   and  Sudoy 
Chnpder,  ever  objected  in   any  way  to  the 
art)itration.      The  award  cannot  therefore  be 


set  aside,  unless  it  is  shown  to  be  incapable 
of  execution,  and  this  has  not  bSen  alleged. 

It  appears  to  us,  on  the  whole,  that  ail  the 
proceedings  in  this  case,  subsequent  to  the 
decision  of  the  Moonsiff  on  the  arbitration- 
award,  were  altogether  illegal  and  defective, 
and  the  judgment  of  the  Lower  Appellate 
Court  must  be  set  aside,  and  the  decision  of 
the  Moonsiff  passed  on  the  award  in  favor  of 
the  plaintiff  restored  with  costs. 

Miiter^  J, — 1  am  of  the  same  opinion. 
The  first  objection  taken  by  the  respondent 
to  the  validity  of  the  award  is  of  no  force 
in  this  particular  case.  There  was  no  differ- 
ence of  opinion  between  the  arbitrators,  and 
the  mere  absence  of  a  clause  in  the  order  of 
reference  providing  for  such  difference  can- 
not, in  my  opinion,  vitiate  the  award. 

The  second  objection  has  not  been  made 
out  to  our  satisfaction.  There  is  nothing  to 
show  that  all  the  parties  substantially  inter* 
ested  in  the  case  did  not  give  their  consent 
to  the  arbitration.  The  award  was  in  every 
respect  legal,  and  Mr.  Hutchinson  had  there* 
fore  no  power  to  set  it  aside. 


The  I  St  December  1871. 

Present : 

The  Hon'ble  F.  A.  Glover  and  Dwarkanath 

Mitter,  Judges, 

Arbitration— Jurisdiction— Appellate  Court- 
Delay  in  making  award. 

Case  No.  827  of  1871. 

Special   Appeal  from   a  decision  passed  hy 

the  Judae  of  Chi/iagong,  dated  the  2jth 

'  May    iSjit   reversing  a   decision    of  the 

Moonsiff  of  Futtickcheree,  dated  the  22nd 

March  1870, 

Russool  Bibee  (Plaintiff),  Appellant, 

versus 

Shaikh  Jan  Ali  Chowdhry  (Defendant), 
Respondent, 

Baboo  Dehendro  Narain  Rose  for  Appellant. 
Mr,  R.  E.  Twidale  for  Respondent. 

An  Appellate  Court  is  competent  to  refer  cases  to 
arbitration. 

Where  a  party  contests  the  validity  of  an  arbitration- 
award,  on  the  ground  that  it  was  not  completed  within  the 
time  fixed  by  the  Court,  he  must  show  that  the  d«lay 
arose  from  cormption  or  misconduct  on  the  part  of  the 
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arbitrator,  or  that  the  award  was  made  after  the  issue 
of  an  order  of^ourt  superseding  the  arbitration  and 
recalling  the  suit. 

Miiter^  J, — This  suit  was  instituted  by 
the  plaintiff,  now  special  appellant  before  us, 
for  the  declaration  of  his  title  to  a  piece  of 
land,  setting  aside  a  certain  kohalah  set  up  by 
the  defendant,  special  respondent. 

The  Moonsiff,  after  going  into  the  evidence 
produced  by  the  parties,  gave  a  decree  to  the 
plaintiff,  holding  that  the  bill  of  sale  in  ques- 
tion was  a  forged  and  fabricated  document. 
Against  this  decision  an  appeal  was  preferred 
to  the  Additional  Judge,  Mr.  Simson,  by  the 
defendant,  and,  while  the  case  was  pending 
in  appeal,  both  parties  agreed  to  have  the 
matter  in  dispute  settled  by  arbitration.  An 
arbitrator  was  accordingly  appointed  by  Court 
with  the  consent  of  both  parties;  and  an 
award  was  made  by  the  arbitrator,  who  came 
to  the  same  conclusion  as  the  Moonsiff  had 
done.  The  defendant  then  raised  certain 
objections  to  the  award.  But  those  objections 
were  overruled  by  the  Additional  Judge,  Mr. 
Simson,  on  the  6th  May  1871. 

Somehow  or  other  the  case  was  subsequently 
transferred  to  the  Judge  of  the  district;  and 
that  officer  being  of  opinion  that  an  Appellate 
Court  is  not  competent,  under  the  Code  of 
Civil  Procedure,  to  refer  a  case  pending  in 
appeal  to  arbitration,  set  aside  the  award, 
and,  after  hearing  the  appeal  on  the  merits, 
came  to  the  conclusion  that  the  decision 
arrived  at  by  the  Moonsiff  was  erroneous. 

We  are  of  opinion  that  the  District  Judge 
had  no  power  to  set  aside  the  award,  and  that 
the  reasons  assigned  by  him  in  support  of  his 
opinion  that  an  Appellate  Court  is  not  compe- 
tent to  refer  cases  to  arbitration  are  not 
sound  in  law.  We  see  no  reason  whatever 
why  an  Appellate  Court  should  not  exercise 
in  this  respect  the  same  powers  as  those  pos- 
sessed by  the  Courts  of  Original  Jurisdiction. 
The  law,  section  37  of  Act  XXllI.  of  186 1, 
distinctly  lays  down  that  Appellate  Courts  are 
competent  to  exercise  the  same  powers  in 
cases  of  appeal  as  those  conferred  upon  the 
Courts  of  Original  Jurisdiction.  In  the  face 
of  such  an  express  declaration  by  the  Legisla- 
ture, we  are  at  a  loss  to  make  out  how  the 
Judge  came  to  the  conclusion  that  the  refer- 
ence to  arbitration  made  by  the  Additional 
Judge  was  not  unwarranted  by  law,  and  that 
the  award  was  therefore  null  and  void.  The 
argument  based  upon  the  use  of  the  word 
'•j«//"  in  section  312  of  the  Code  of  Civil 
Procedure  is  of  no  force  whatever.  An  appeal 
is  nothing  more  than  a  continuation  of  the 
original  suit,  and  even  if  the  word  ^^ suit"  as 


used  in  the  section  above  referred  to,  be  under- 
stood in  the  restricted  signification  put  upon 
it  by  the  learned  Judge,  the  provisions  of 
section  57  of  Act  XXIII.  of  1861  would  be 
quite  sufficient  to  justify  an  Appellate  Court 
in  referring  cases  to  arbitration,  provided  of 
course  that  the  parties  are  willing  to  adopt 
that  mode  of  settling  their  differences. 

An  objection  is  raised  by  the  respondent 
against  the  validity  of  the  award  upon  the 
ground  that  it  was  not  completed  within  the 
time  fixed  by  the  Court.  We  find  however 
that  this  objection  was  raised  before  the 
Additional  Judge,  and  rejected  by  that  officer. 
Moreover,  the  respondent  has  not  made  any 
attempt  to  show  that  the  delay  *'  arose  from 
corruption  or  misconduct  on  the  part  of  the 
arbitrator,"  or  **  that  the  award  was  made  after 
the  issue  of  an  order  of  Court  superseding  the 
arbitration  and  recalling  tTie  suit."  The  pro- 
vision contained  in  th0  latter  part  of  section 
318  of  the  Civil  Procedure  Code  is  quite  con- 
clusive on  the  point ;  Sand  in  the  absence  of 
any  proof  of  the  facts/ above  referred  to,  ve 
do  not  sec  how  the  respondent  can  maintain 
his  objection.  / 

For  the  above  reasons,  we  set  aside  the 
decision  of  the  Distrllct  Judge,  and  order  the 
case  to  be  decreed  according  to  the  award  of 
the  arbitrator.  We/  have  no  doubt  in  oar 
minds  that  the  coyiclusion  upon  which  that 
award  is  based  is  aerfecily  just  and  proper. 

We  think  that,  linder  the  circumstances  of 
this  case,  the  defendant,  respondent,  ought  to 
pay  the  whole  costsW  this  special  appeal. 


r 


The  I  st /December  1871. 


/ 


Present : 


The  Hon'ble  f/a.  Glover  and  Dwarkanath 

'.  Mitter,  Judges, 

Enhancement— Notice— Informality. 

Case  No.  780  of  1871  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  the 
Additional  Judge  ofjessore,  dated  the  20th 
March  i8yt,  affirming  a  decision  of  the 
Deputy  Collector  of  Baghattee^  dated  the 
4th  June  i8jo. 

Wooma  Churn  Dutt  (Defendant),  Appellant, 

versus 

Grish  Chunder  Bose  (Plaintiff),  Respondtnt. 
Mr.  J,  S.  Rochfort  for  Appellant. 


\ 
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Ba6oo  Unnoda  Pershad  Bantrjee  for 
Respondent. 

loforroality  in  a  notice  for  enhancement  of  rent  was 
I  not  allowed  to  prevail  in  this  case»  where  the  defect  was 
heklto  have  been  made  good  i>y  the  evidence  on  the 
recordi  and  where  there  could  be  no  doubt  that  the  ten- 
ant koeiv  exactly  the  nature  of  the  demand  he  had  to 
.meet,  and  where  also  the  objection  was  a  mere  after- 
thoofht,  and  not  put  forward  until  after  the  order  of 
remand  by  the  High  Court. 

Glover^  J, — This  was  a  suit  for  enhance- 
ment of  rent  after  notice.     It  has  been  drag- 
ging its  slow  length  along  for  a  consider- 
jabie  term  of  years  in   various  Courts,    has 
been  remanded  several  times,  and  has  been 
|lhe  sobject  of  appeal  to  the  High  Court. 

The  only  question  for  the  Lower  Court  to 

[determine  was,  whether  the  notice  was  suffi- 

nemly  formal  and  good  in  law,  and  the  Judge 

lecided  that  it  was  a  sufficient  notice.     The 

special  appeal  is  on*this  point.     We  have  had 

[he  notice  read ;  and  although  it  is  not  worded 

»actly  in  the  terms  of  the  law,  that  defect 

las  been  made  good  by  the  evidence  on  the 

[ecord;  and  there  can  be  no  doubt  that  the 

mant  knew  exactly  the  nature  of  the  demand 

le  bad  to  meet.     This  objection  therefore 

lajls. 

The  other  objections  of  the  defendants 
have  not  been  pressed  before  us ;  and  the 
Jadge  says,  that  they  were  waived  in  his 
Court,  and  it  is  clear  that  they  were  not  made 
even  in  the*  Court  of  first  instance,  until  the 
time  of  actual  trial.  The  objection,  as  to  the 
informality  of  the  notice  also,  is  a  mere  after- 
thought, and  was  not  put  forward,  until  after 
the  order  of  remand  by  the  High  Court. 

We  see  no  reason  to  interfere  with  the 
decision  of  the  Lower  Appellate  Court,  and 
dismiss  the  appeal  with  costs. 


The  8th*December  1871. 
Present : 

The  Hon'ble  H.  V.  Bayley  and  Dwarkanath 

Mitter,  Judges, 

Agents  ^Service  of  Summons  —  Section   40, 

ActVIH.  ofz859. 

■ 

No.  255  of  1871. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Subordinate  Judge  of  Mymen- 
singhy  dated  the  26th  May  i8yi. 

Ram  SoondureeDassi a  (Petitioner),  Appellant y 

versus 

Ranee  Sarut  Soonduree  Debia  (Opposite 
Party),  Respondent, 


Baboo  Anund  Chunder  Ghossal  for 
Appellant. 

Baboo  Go  pal  Lai  I  Mitter  for  Respondent. 

Persons,  merely  looking^  after  the  affairs  of  adefend- 
ant,  are  not  af^ents  on  whom  service  of  summons  will 
be  sufficient  under  Section  49,  Act  VIII.  of  1859. 

Bayley t  J, — Wk  think,  in  this  case,  the 
Lower  Court  has  come  to  a  wrong  decision. 
It  is  admitted  that  the  residence  of  the  female- 
defendant  was  in  Zillah  Rajshahye,  whereas 
notice  was  served  in  a  Joint-Cutcherry  in 
Gopalpore  in  Pergunnah  Pookhoria,  Zillah 
Mymensingh. 

It  is  pressed  on  us,  and  has  so  been  decided 
by  the  Lower  Court,  that,  because  there  had 
been  correspondence  between  certain  agents 
in  regard  to  the  settlement  of  the  claim,  and 
because  there  had  been  a  deposit  of  the 
amount  covered  by  the  decreew  it  is  to  be 
assumed,  that  there  was  a  sufficient  service 
of  notice ;  but,  in  the  first  place,  the  agents 
referred  to  were  gomashtas  and  am-mookh- 
tiars  of  the  male-defendants,  and  not  of  the 
lady,  and  although,  being  am-mookhtiars  of 
the  male-defendants,  they  looked  after  the 
affairs  of  the  female  defendant,  yet  there  was 
no  such  agency  created  as  would  bring  the 
case  within  the  purview  of  Section  49, 
Act  VIII.  of  1859. 

On  the  whole,  we  think,  the  et-parte  decree 
of  the  Lower  Court  should  be  set  aside,  and 
the  Lower  Court  directed  to  proceed  with  the 
suit  as  regards  the  lady  defendant,  the  peti- 
tioner. Ram  Soonduree  Dassia. 

The  costs  will  abide  the  result.         • 

Mitter,  J, — I  am  of  the  same  opinion. 
Assuming  that  the  summons  was  served  in 
the  manner  stated  by  the  Lo^er  Court,  the 
service  must  be  considered  as  illegal  under 
the  provisions  of  Sections  49  and  52  (sic)  of 
the  Code  of  Civil  Procedure,  and  as  there  is 
nothing  to  show  that  the  petitioner  had  any 
de-facto  knowledge  of  the  institution  of  the 
suit,  the  eX'Parte  decree  passed  against  her 
must  be  set  aside,  and  the  case  tried  de  novo. 


The  8th  December  1871. 

Present  : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chiefs 
Justice^  and  the  Hon'ble  F.  A.  Glover^ 
Judge. 

Enhancement— Section  17,  Act  X.  of  1859— 
Re-measurement 
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Case  No.  819  of  187 1.  measurement,  it  has  been  found  that  there  was 

*  I  some  mistake  in  the  former  measurement,  and 

Special  Appeal  from  a  decision  passed  by  \  that  a  greater  amount  of  rent  ought  to  be 
the  Officiating  Judge  of  Moorshedahady  paid  in  respect,  not  of  any  fresh  land,  but  in 
dated  the  2gth  April  i8*ji,  reversing  a  respect  of  land  which  was  included  in  the 
decision  of  the  Moonsiff  of  Gowas,  dated  original  tenure.  The  principle,  which  was 
the  30th  January  i8y  I.  laid  down  by  their  Lordships  in  the  Privy 

Council,  is  so  in  accordance  with  all  principles 
Prankissen  Bagchee  (Plaintiff),  Appellant,    :  of  law  that,  unless  we  can  see  very  clearly 

that  the  Indian  Legislature  intended  to  over- 
versus  \  rule  it,  and  introduce  a  different  law  on  the 

subject,  we  ought  not  to  give  such  a  con- 
MonmohineeDassee(Defendant),/?^j/(?7i^^«/.    struction  to  the  provisions  in  Section  17,  Act 

X.  of  1859. 

Baboo  Sreenath  Doss  for  Aitpellant.  ^r.,  .  .u    £   j.         r  u    t    j 

^^  This  case,  upon  the  finding  of  the  Judge, 

Baboo  Mohesh  Chunder  Chowdhry  for       ,  comes   clearly  within   the  language  of    the 

Re<?pondent.  Judicial   Committee  of  the  Privy  Council. 

„     .         A  .V    r  o     ■        .     1,  .  ,         They  say:  ** A  suit  for  enhancement  implies 

Section  17,  Act  A.  of  1859,  IS  applicable  to  cases  where     «  ^      i     i        •   •*      ^t  *'.i-. *      ^   •  *• 

the  land  wks  undoubtedly  included  in  the  original  '     ^uch  a  privity  of  title  or  tenure  existing 

tenure,but  it  has  been  found  upon  a  fresh  measurement  *'  between  the  parties,  thftt  a  claim  for  SOme 
thattherewass^memistakein  the  former  measurement,  ,  «<  rent  is  legally  inferable  from  it,  and  there  is 
and  that  a  greater  amount  of  rent  ought  to  be  paid,  not     ,, .  t  .u   *.  *u   ..        i   .•         ■      j      •    j    . 

in  respect  of  any  fresh  land  but  in  respect  of  land  which  I      "^re  prOOf  that  that    relation    IS    denied    tO 

was  included  in  the  original  tenure.  \  *'  have  existed  in  respect  of  these  two  parcels 

n      1     n    rt     \\j.^,,    «^«.^  *^  .u^  r  «*  !  "  of  land.     As  to  the  latter  portion,  where 
Couch,   C,   7. — With  regard  to  the  first'  ,,  ,     ,,     ,..     .     aJL\^a    I^a  .u 

-^'    /  1        I    »i      .u      1  •  .-a      the  respondents  title  is  denied,  and  the 

question  raised,  namely,  whether  the  plaintiff    ,,   ,  .       Y      ,^      -««.  „^.,o^f . ..  Ik*-.,^..^ 
^  ...  '^  c         x.  y  •  **  claim  of  another  zemindar  set  up,  the  proper 

can  maintain  a  suit  for  enhancement  in  re-  k»        r    f 


spect  of  the  54  beegahs  mentioned  in  the 


"  remedy  seems  to  be  by  a  suit  in  the  nature 


op^vt  u.  .».  5^^..5auo  x«^»uiv.n^^  .u  iu^  "  of  an  ejectmcnt,"  Here  it  was  dcnicd  that,  in 
judgment  of  the  Lower  Appellate  Court,  what  I  J       ,.     ,      ,    relation  had   existed 

the  Judge  states  is  this :  '*  For  8  beegahs,  he,'*  ,'  ^^^P^^^^^^^  the  defendant^^S 
that  iq   the  defendant    *♦  <jtate<?  that  he  nav«5  ■  ^ecause    me   QCienaani    aeniea  mai   11    was 

tnat  IS  the  deienaani,     states  tnat  ne  pays  ^  j^.    YioWng^  and  the  respondent  is 

"  rent  to  another  person, Ram  Bhuttachariee, a  '  ^  . ,      ,  *    u        J^\^^^^a  «,.,.  ^!,.,k,o  -«  * 
<£  -7  1  ^/    u  ij        r*u                        u        u       said  not  to  have  expressed  any  doubts  as  to 
'*d?^3tt//^rholder:oftherematnmgiibeegahs,    .   * "     ,      .      t         r    i.,j^j   .:  .u«.  k^i^- 
"  he  can  eive  no  account  but  he  states  tha     *^^  "°^  ^^'^'"^  ^^®"  included  m  that  holding, 
o  tvf  J  I^rf  I?,  norr  o^  thl  hnufr^^  onH  .^^^^^  I  because  the  former  measurement  was  not  dis- 
*'  they  are  no  part  ot  the  holding,  and  the        *  j  l     u-      .-.  u^  ^^. •-.    ««^  ♦u^^    •* 

"  respondent  so  far  bears  him  ouf.  that  he  P"^^^  J^^  ^^^  ^^  ^f  Lh^  h' t  hnlH?^^^^ 
"  does  not  express  any  doubts  as  to  the  \  ^^"^^  ^^^^  ^^^^  ^^^^^^^^  '"  ]^^'  ^^^^*°^- 
"  accu^Vacy  of  the  former  measurement,  and  .  Sir  Barnes  Peacock  says  in  the  case  in  6 
*•  regards  the  appellant  as  a  trespasser,  who  1  Weekly  Reporter  (Act  X.  Rulings),  page  157, 
"  has  encroached  upon  his  ground ;"  and  the  .  that  if  the  party  has  not  been  paying  anything 
Judge,  after  "noticing  the  judgment  of  the  '  for  the  excess,  he  may  be  a  trespasser  as  to  the 
Privy  Council,  in  the  case  reported  in  12  .  excess,  but  he  is  not  a  tenant  liable  to  assess- 
Moore's  Indian  Appeals,  page  274,*  says:  ment.  This  case  before  Sir  Barnes  Peacock 
"  With  regard  to  the  encroachments,  it  is  is  more  strictly  applicable  to  the  present  case 
"  quite  clear  that  these,  whatever  they  are,  do  than  the  judgment  in  the  Privy  Council,  be- 
'*  not  form  any  part  of  the  original  tenure  on  cause  their  Lordships  there  seem  to  contem- 
"  which  enhancement  is  sought."  \  plate  the  case  not  of  an  encroachment  simply, 

.-  .1  .  1    .u  .  .L     •  J  .     r  .1-      but  the  case  where  a  defendant  alleged  that 

Now,  we  think   that  the  judgment  of  the    ^^  ^j^i^  ^^  ^^^      ,ilon  ^f  land  which  was 

Privy  Council  which  has  been  followed  by  ^  j^  question  was  in  some  other  person,  and 
the  late  Chief  Justice  in  the  case  reported  in  ^^^  ^^  ^^^  ^^^^  other  landlord;  but  Sir 
6  Weekly  Reporter  (Act  X  Rulings),  page  ,  g^^„^^  Peacock  speaks  of  a  case  where  there 
57,  IS  to  be  reconciled  with  the  provisions  of  j^  ^^  encroachment,  because  he  says  in  the 
Section  ^7,  ActX  of  1859,  CIausej,by  con-    ^^^^^^  ^^  ^,.,3  judgment:     -if  the  land 

gidering  that  that  Clause  is  apphcable  to  cases  »  j^,  excess  of  5  khadahs  were  not  included 
where  the  land  was  undoubtedly  included  u  j^  ^^e  ;w^/&«rr«r^^  ^^//aA,  and  the  defendant 
m   the  original   tenure,  but   upon  a  fresh  ; ,,  encroached  upon  them,  he  was  a  trespasser, 

*  Reported  in    ir   W.  R.  (Privy  Council  Rul-  I'^nd  not  a  tenant  as  to  that  part  of   the 
injrs),  p  I T  "  land,  and  the  land-owner  could  not  enhance 

'c*    •'    •  f 
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**tbe  rent  of  that  portion  of  the  land  which 
"  the  defendant  did  not  hold."  That  language 
expressly  applies  to  the  present  case,  and, 
as  we  said,  we  think  that  these  jadgments 
are  to  be  reconoiled  with  the  provisions  in 
section  17,  Act  X.  of  1859,  ^y  ^^^  holding 
that  the  provisions  apply  only  to  cases  where 
there  is  no  question  as  to  what   land  was 
included  in  the  original  tenure ;  but  there  has 
been  some  mistake  with  regard  to  the  mea- 
surement, and  when  the  land  has  been  re- 
measured,  it  has  been  found  that  the  tenant 
had  to  pay  a  higher  rent  than  he  had  been 
supposed  to  be  liable  for.     The  judgment  of 
the  LoweT  Appellate  Court  with  regard  to  this 
part  oi  the  case  is  right. 

But  then  comes  the  other  question  with 
regard  to  the  rate  of  enhancement.     On  this 
point  the  Judge  has  refused  to  confirm  the 
decree  of  the  Lower  Court,  because,  as  he 
says,  *'  the  respondent  ought  to  prove  that 
"  the  lands  were  ryotee,  held  at  less  than  the 
"  amount  paid  for  similar  lands  by  the  same 
**  class  of  ryots,  or  that  they  have  been  in- 
"  creased  in  value  independently  of  the  ex- 
**  pense  or  labour  of  the  occupant ;"  and  then 
he  says :  '*  The  respondent  has  not  brought 
"  any  similar  class  of  ryots,  that  is,  middle- 
"  men,  letting  out  his  tenure  to  sub-ryots, 
••  and,   as  such,  not  to  be  charged  the  full 
"rental  of  the  land,  but  with  a  deduction  of 
"  profit  for  himself ;  and  the  rates  proposed 
*'  do  not  seem  to  me  to  differ  from  the  rates 
**  paid  more  than  such  margin  of  profit  would 
**  account  for."    There  does  not  seem  to  be 
a  ground  in  the  proceedings  for  this  assump- 
tion of  the  Judge,  that  the  defendant  was 
10  be  treated  as  a  middleman.     He  appears 
lo  have  taken  the  54  beegahs,  not  as  a  mid- 
dleman at  all,  but  as  a  ryot.'   The  Judge, 
without  any  authority  apparent  in  the  case, 
and  without  a  proper  foundation  in  the  case 
for  his  doing  so,  has  discarded  or  refused  to 
adopt  the  rate  which  was  adopted   by  the 
Lower  Court.     We  think  that  he  was  wrong 
in  that,  and  that  the  decree  which  ought  to 
have  been  made  was,  that  the  rent  of  the 
original  holding  should  be  enhanced  accord- 
ing to  the  rates  fixed    by  the  first   Court. 
That  was  correct  so  far  as  it  was  applicable 
to  that  quantity  of  land  ;  and  with  respect  to 
that  portion  of  it.  therefore,  the  decree  must 
be  amended  by  fixing  the  rates  of  enhance- 
ment for  the  54  beegahs  at  the  rates  fixed 
by  the  Erst  Court. 

Ai  the  appellant  has  only  partially  succeed- 
ed in  this  appeal,  the  costs  must  be  appor- 
tioned accordingly.  j 


The  9th  December  iBji. 

Present : 

Sir  James  W.  Colvile,  Sir  Joseph  Napier, 
Sir  Montague  bmith,  and  Sir  Lawrence 
Peel. 

Barrister  (Suspension  of)— Powers  of  High 
Court^Marriage— Legitimacy— 'Scotch  Domi- 
cil— Indian  Domicil. 

On  appeal  from  the  High  Court  at  Allahabad. 

In  re  Thomas  Newton,  a  Barrister. 

Appeal  from  orders  of  the  High  Court,  suspending 
appellant  from  practising  as  an  Advocate  of  the  Court 
upon  a  report  by  a  District  Judge,  imputing  improper 
conduct  to  appellant  in  the  matter  of  an  application 
made  by  him  on  behalf  of  a  client  for  letters  of  admi- 
nistration to  the  estate  of  her  deceased  son 

Admitting  that  the  District  Judge  was  competent  to 
report  and  complain  to  the  High  Court  of  the  supposed 
mala  praxisoi  a  practitioner,over  whom  he  had  no  direct 
povyer,  and  that  the  High  Court  was  justified  in  taking 
action  on  that  report  and  complaint  by  calling  upon 
appellant  to  explain  his  conduct,  and  allowing  that 
the  omission  of  the  High  Court  to  place  the  conduct  of 
the  further  proceedings  against  appellant  in  the  hands 
of  a  third  person,  was,  for  the  reason  stated  by  the 
Judges  (namely,  that  they  had  not  the  means  of  doing 
so), not  a/atal  objection  to  the  subsequent  proceedings — 
THE  Privy  Council  disapproved  of  the  course  taken 
by  the  Court  in  acting  upon  letters  which  came  to  their 
knowledge  in  the  course  of  the  first  inquiry,and  framing 
new  charges  against  appellant,  and  thus  assuming  the 
functions  of  accuser  and  Judge. 

Upon  the  merits,  the  Privy  Coun'cil  were  of  opinion 
that,  although  appellant  had  been  guilty  of  an  irregu- 
larity  in  advising  his  client  to  make  indorsements  upon 
promissory  notes  as  administratrixbefore  she  had  obtain- 
ed letters  of  administration,  yet  as  he  had  been  acquitted 
by  the  High  Court  of  having  acted  with  mains  animus, 
which  was  a  necessary  ingredient  in  every  fraudulent 
act,  his  conduct,  though  censurable,  did  not  bear  the 
character  which  the  heavy  sentence  passed  upon  him 
would  stamp  upon  it;  at  the  same  time,  their  Lord- 
ships expressed  their  unwillingness,  to  weaken  the 
hands  of  the  Courts  of  India  in  repressing  professional 
misconduct,  and  maintaining  the  high  standard  of  honor 
amongst  those  who  were  admitted  to  practise  before 
them. 

QucBre. — Whether  a  person,  if  his  domicil  of  origin 
were  Scotch,  does  not  lose  that  domicil  and  accoutre  an 
Indian  domicil  by  settling  as  an  indigo  planter  m  India 
and  there  dying;  also,  whether  a  son  of  a  Scotchman, 
retaining  his  domicil  though  resident  in  India,  can,  if 
born  out  of  wedlock,  become  X^gMimzte  per  subsequens 
matrimonium. 

This  appeal  is  brought  by  Mr.  Thomas 
Newton,  a  Barrister- at- Law  and  an  Advocate 
of  the  High  Court  of  Judicature  for  the  North- 
western Provinces,  against  two  orders  of  that 
Court  dated,  respectively,  the  13th  and  the 
27th  of  August  1870.  • 

The  particular  terms  of  these  orders  wilj 
be  afterwards  considered.  It  is  sufBclent  for 
the  present  to  state  that  they  were  made  in 
the  exercise  of  the  power  vestec^in^the  Court 
by  the  8th  section  of  the  Letters  Pateift  con-^ 
stituling  it  ,•  and  that  by  the  latest  of  them, 
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Mr.  Newton  was  suspended  from  practising 
as  an  Advocate  of  the  Court  uniil  the  further 
order  of  the  Court.  Liberty  was  at  the 
same  time  given  to  him,  at  the  expiration 
of  five  years  from  the  date  of  the  order,  to 
apply  for  permission  to  resume  practice, 
which,  on  the  production  of  satisfactory  proof 
of  good  conduct  in  the  meantime  (it  was 
said),  would  be  conceded  to  him.  The 
effect,  therefore,  of  the  order  was  to  suspend 
Mr.  Newton  from  practising  as  an  Advocate 
of  the  Court,  certainly  for  five  years,  and 
possibly  for  a  longer  and  indefinite  period. 

The  following  are  the  proceedings  which 
resulted  in  this  suspension  : — 

On  the  19th  of  July  1870,  Mr.  Bramly, 
the  Ofiiciating  Judge  of  Allyghur,  forwarded 
to  the  High  Court  a  report  of  the  proceed- 
ings in  his  Court,  on  an  application  made  by 
Mr.  Newton  on  behalf  of  one  Mrs.  Saunders  for 
letters  of  administration  to  the  estate  of  her 
deceased  son,  Paterson  Tandy  Saunders,  im- 
puting improper  conduct  to  Mr.  Newton  in 
that  matter,  and  submitting  to  the  Court 
whether  such  conduct  was  becoming  a  barris- 
ter. The  precise  nature  of  the  charges 
against  Mr.  Newton  will  appear  from  the 
next  proceeding.  . 

On  the  receipt  of  this  communication,  the 
High  Court  passed  an  order,  dated  the  3cth 
of  July  1870,  calling  upon  Mr.  Newton,  on 
the  loth  of  August  following,  to  answer  the 
matters  stated  in  Mr.  Bramly 's  letter  and 
report:  *'  Whereby  iihad  been  brought  to  the 
notice  of  the  Court  that  he,  Thomas  Newton, 
has  been  guilty  of  grossly  improper  conduct, 
in  that,  whilst  acting  as  counsel  for  Mrs. 
Saunders,  on.application  to  Mr.  Bramly  for 
letters  of  administration  of  the  estate  of  her 
deceased  son  to  be  granted  to  her,  he,  well 
knowing  the  said  Mrs.  Saunders  not  to  be 
the  administratrix  of  the  deceased  Paierson 
Tandy  Saunders'  estate,  obtained  from  the 
said  Mrs.  Saunders  and  endorsed  and  put 
in  circulation  a  Government- loan  note  lor 
the  sum  of  3,000  rupees  belonging  to  the 
estate  of  the  said  Paterson  Tandy  Saunders ; 
and  also  certain  other  Government-loan  notes 
the  property  of  the  said  estate,  the  said  Gov- 
ernment notes  having  been  endorsed  by  Mrs. 
Saunders  as  administratrix,  although  the  said 
Thomas  Newton  was  aware  that  administra- 
tion of  the  estate  and  effects  of  the  said  *Pa- 
\^rson  Tandy  Saunders  had  not  been  granted 
to  the  said  Mrs.  Saunders ;  whereby  also  it 
had  been  brought  to  the  notice  of  the  Court 
that  Mr.  Thomas  Newton  had  been  guilty  of 
grossly  improper  conduct  in  the  discharge  of 
\\^  professional  coni^uct  as  an  advocate,  in 


having  wilfully  deceived  the  said  Mr.  Bramly, 
in  the  course  of  the  hearing  of  the  said  applica- 
tion for  letters  of  administration,  by  informing 
him,  on  or  about  the  Qih  of  July  1870,  that 
he  was  greatly  surprised  to  hear  that  the  said 
Paterson  Tandy  Saunders  was  illegitimate, 
whereas  he,  the  said  Thomas  Newton,  was 
well  aware  of  the  illegitimacy  of  the  said 
Paterson  Tandy  Saunders,  with  some  circum- 
stances of  aggravation  concerning  this  latter 
charge  which  it  is  unnecesary  to  state.*' 

Mr.  Newton  appeared  before  the  Court 
under  this  order,  and  made  a  verbal  statement 
in  explanation  of  both  charges;  evidence 
was  taken,  and  a  number  of  letters  were 
produced  in  the  course  of  the  inquiry.  On 
its  termination  the  Court  acquitted  Mr. 
Newton  of  the  second  charge,  but  pronounced 
his  explanation  in  respect  of  the  first  to  be 
unsatisfactory  in  terms  \¥hich  will  be  after- 
wards considered ;  and  having  commented 
on  his  conduct  in  respect  of  various  new 
matters  which  had  come  out  in  the  course 
of  the  inquiry,  and  on  the  perusal  of  the 
letters  produced,  determined  to  take  further 
proceedings  against  him.  The  result  was 
that,  on  the  13th  of  August  1870,  an  order, 
being  the  first  of  those  under  appeal,  was 
drawn  up  in  the  following  terms  (Order, 
p.  2):— 

"  In  the  matter  of  Thomas  Newton,  vx 
Advocate  of  the  Court. 

"It  appearing  to  the  Court  that  the  abovemen« 
tioned  Thomas  Newton,  an  advocate  thereof, 
has  been  guilty  of  grossly  improper  conduct  in 
the  discharge  of  his  professional  duty  as  an  advo* 
cate  in  procuring  his  client, Catherine  Saunders, 
to  endorse,  as  'administratrix  to  Paterson  Tandy 
Saunders'  estate,'  three  Government  promissory 
notes  of  the  aggregate  value  of  14,000  rupees 

or  thereabouts,    viz»t   No.-^J-    of   1854-1855 

for   1,000  rupees,  No.  ^grj^  of  1856-1857  for    . 
10,000  rupees,  both  bearing  interest  at  5  per 
cent.,  and   No.  ^7^^-    of    1859-1860    for  3,000 

rupees,  bearing  interest  at  (5I)  five-and-a-half 
per  cent.,  and  belonging  to  the  estate  of  Pater- 
son Tandy  Saunders,  deceased,  he,  the  said 
Thomas  Newton,  well  knowing  that  the  said 
Catherine  Saunders  was  not  the  administratrix 
of  such  said  estate,  and  in  endorsing  and  putting 
in  circulation  one  of  the  said  notes,  to  wit,  the 

Government  promissory  note  No.  ~^^  of 
1859-60  for  the  sum  of  3,000  rupees,  bearing 
interest  at  5a  per  cent.  And  also  in  drafting  a 
certain  letter,  dated  on  or  about  the  14th  day 
of  April  1870,  and  in  procuring  the  same  to  be 
copied  by  one  Maria  Hill,  and  signed  and  sent 
b)r  the  said  Catherine  Saunders  to  the  firm  of 
Gillanders,  Arbuthnot  and  Co.,  of  Calcutta, 
which  said  let(?er  contained  a  statement  or  intro* 
duction  in  the  words  following,  t%  wit :  '  With 
reference  to  ^'our  kind  offer  to  advance  money 
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for  the  coming  indigo  season/  which  statement 
or  introduction  was  known  to  the  said  Thomas 
Newton  to  be  false,  and  inserted  with  the  inten-  j 
tion  of  inducing  the  said  firm  of  Gitlanders,  ; 
Arbulhnot,  and  Co.,  to  advance  for  the  manu-  I 
facturc  of  indigo  certain  moneys,  and  with  the 
intention  of  procuring  the  said  Catherine  Saun- 
ders to  pay  to  him,  the  said  Thomas  Newton, 
oat  of  the  moneys,  if  and  when  so  advanced,  a 
sum  or  sums  of  money  on  account  of  his  fees 
as  an  Advocate,  and  also  in  procuring  employ-  j 
ment  as  an  Advocate  by  means  of  a  threat  con- 
tained in  a  pertain  letter  written  and  sent  by  the 
said  Thomas  Newton  to  the  said  Catherine 
Saunders,  and  dated  on  or  about  the  27th  day 
of  January  1870,  in  the  words  following,  to 
wit :  Mf  I  do  not  appear  for  you,  I  fear  the 
result,  as  1  know  all  the  particulars  ;  and,  recol- 
lect, if  the  answer  is  not  properly  put,  you  may 
lose  all  you  have.*  And  generally  in  his  behavi- 
our and  conduct  in  connection  with  his  employ- 
ment as  an  Advocate  by  the  said  Catherine 

Saundersatdiverstimesin  the  monthsof  January, 
February,  March,  April,  May,  June,  and  July 
1870.  Now  the  said  Thomas  Newton  is  hereby 
ordered  to  attend  at  the  sitting  of  this  Court 
to  be  held  at  the  Court  House,  Allahabad,  on 
Saturday,  the  27th  day  of  August  instant,  at 
eleven  of  the  clock  in  the  forenoon  to  show 
cause  why  he,  the  saidThomasNewton, should  not 
be  suspended  from  the  practice  of  his  profession 
as  an  Advocate  of  this  Court  within  the  jurisdic- 
tion of  this  Court." 

Mr.  Newton  duly  appeared  to  show  cause 
against  this  Rale  ;  and,  on  the  37th  of  Au- 
gust 1870,  the  Court  gave  final  judgment. 
It  acquitted  Mr.  Newton  on  all  but  the 
two  first  charges,  m.,  the  imputed  miscon- 
duct in  inducing  Mrs.  Saunders  to  indorse 
the  Government  Notes  ;  and  the  imputed 
misconduct  in  causing  her  to  write  the  letter 
to  Gillanders,  Arbuthnot,  and  Co. ;  and  find- 
ing that  these  two  charges  had  been  wholly 
or  in  part  established  against  him,  passed  the 
order  of  suspension,  which  is  the  second  of 
those  under  appeal. 

Exception  was  taken  at  their  Lordships' 
Bar  to  this   course  of  procedure.     It  was 
argued  first,  that  the  order  of  the  30th  of 
July  1870  was  objectionable,  inasmuch  as 
it  prejudged  the  appellant's  case,  by  assum- 
ing that  he  "  had   been   guilty  of  grossly 
improper  conduct."    Their  Lordships,  hdw- 
ever,  are  of  opinion  that,  although  this  order 
may  not  have  been  very   happily   worded, 
the  true    construction    of    it    is,   that   Mr. 
Newton  was  thereby  merely  called  upon  to 
answer  the  matters  stated  in  Mr.  Braroly's 
letter  and  report ;  such  matters  being,  for 
the  sake  of  convenience,  reduced  into  the 
two  formal  charges  of  professional  miscon- 
duct set  forth  in  the  order;  and  that  there 
vas  no  intention  on  the  part  of  the  Court  to 
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prejudge  the  case,  or  to  prevent  Mr.  Newton 
from  having  the  full  benefit  of* any  explana- 
tion of  the  maiters  charged,  which  he  might 
be  able  to  offer.  That  this  was  so,  is  shown, 
their  Lordships  think,  by  the  subsequent 
proceedings. 

It  was  next  objected  that  the  Judges  im- 
properly placed  themselves  in  the  anomalous 
position    of   being    at    once  accusers    and 
Judges;  and  that  they  ought  to  have  com- 
mitted the  conduct  of  the  proceedings  against 
Mr.  Newton  to  some  third  person.     And  in 
support  of  this  latter  proposition,  the   case 
of  Emerson  v.  The  Judges  of  Newfoundland, 
8   Moore,   P.  C,  was  cited.     In  that  case, 
whilst  litigation  between  an  attorney  and  his 
former  client  was  stil),  in  some  sort,  pending, 
though  after  payment,  under  protest,  of  the 
sum  claimed,  the  Court,  of  its  own  mere  mo- 
tion, and  not  the  application  of  the  opposite 
party,  and  without  previously  calling  upon 
the  attorney  to  explain  his  conduct,  served 
him  with  a  notice  to  show  cause,  within  four 
days,  why  he  should  not  be  struck  off  the 
Rolls  ;  refused  to  enlarge  the  Rule,  and  give 
him  further  time  to  prepare  his  defence  ;  and 
on  his  failing  to  show  cause  within  the  four 
days,  made  the  Rule  absolute.     It  is  obvious 
that  several  of  the  circumstances,  which  in- 
duced this  Committee  to  reverse  that  order, 
do  not  exist  in  the  present  case.     It  is,  how- 
ever,  undoubtedly   true  that,   in   delivering 
their  Lordships'  judgment.  Lord  Kingsdown 
said  that  an  explanation  should  have  been 
required ;   and  that,   upon  that  explanation 
proving    insufficient,     "  the    proper    course 
would  have  been  that  some  person  should 
have  been  instructed  on  behalf  of  the  Crown 
to  apply  to  the  Court  for  a  Rule  to  show 
cause  why  further  proceedings  should  not 
be  taken." 

Looking  to  the  substance  of  the  objection 
as  applicable  to  this  case,  their  Lordships 
think  that  there  is  a  broad  distinction 
between  the  charges  originally  brought  by 
Mr.  Bramly,  and  those  made  for  the  first 
time  by  the  order  of  the  13th  of  August 
1870. 

The  High  Courts  in  India  exercise  pecu- 
liar powers  of  superintendence  and  control 
over  the  subordinate  Courts,  and  the  pro- 
ceedings therein.  It  was,  their  Lordships 
apprehend,  in  the  regular  course  of  practice, 
that  Mr.  Bramly  should  make  the  report 
which  he  did  make  of  procct^dings  in  fiis 
own  Court;  and  that  he  should  complain./if 
he  had  ground  of  complaint,  to  the  High 
Court  of  the  supposed  mala  praxis  of  a 
practitioner,  -over  whom  he  .^had  no   direct  » 
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power ;  bui  who,  by  virtue  of  being  an  Advo- 
cate on  the  roils  of  the  High  Court,  had  the 
right  of  appearing  in  the  Lower  Court ;  and 
their  lordships  are  of  opinion  that  the  High 
Court  was  perfectly  justified  in  taking  action  j 
on  that  report  and  complaint,  by  calling  upon 
Mr.  Newton  to  explain  his  conduct. 

Whether  it  would  not  have  acted  more 
regularly,  if  it  had  placed  the  conduct  of  th& 
further  proceedings  against  Mr.  NeWton  in 
the  hands  of  a  third  party,  is  another  ques- 
tion. But  the  Judges  have  stated  that  they 
had  not  the  means  of  doing  so,  and'  their 
Lordships  must  accept  that  statement ;  and 
they  are  disposed  to  think  that,  even  on  the 
authority  of  the  case  cited,  the  omission  to 
do  this  is  not  a  fatal  objection  to  the  subse- 
quent proceedings. 

Their  Lordships,  however,  cannot  but  re- 
gret that  the  learned  Judges  of  the  High 
Court,  acting  on  letters  which  came  to  their 
knowledge  in  the  course  of  the  first  inquiry, 
should  have  thought  fit,  on  the  instant  and 
without  further  inquiry,  to  frame  new  charges 
against  Mr.  Newton,  and  thus  assume  the 
functions  of  accuser  and  Judge.  A  very 
strong  and  clear  case  may  arise,  in  which 
such  a  course  would  be  justified.  But  the 
inconvenience  of  it  is  great,  and  the  more 
manifest  in  the  present  case,  inasmuch  as  the 
learned  Judges  found  themselves  obliged,  in 
all  but  one  instance,  to  abandon  the  charges, 
which  they  themselves  had,  on  the  first  im- 
pression, suggested  and  framed. 

Their  Lordships  have  deemed  it  right  to 
make  these  observations  on  the  questions  of 
form  which  have  been  raised  before  them. 
To  decide,  however,  such  a  case  as  this  upon 
a  question  of  form,  would  be  far  from  satis- 
factory; and  they,  therefore,  proceed  to  consi- 
der it  upon  its  merits. 

They  are  relieved  from  the  necessity  of 
considering  any  but  the  two  charges  upon 
which  Mr.  Newton  was  finally  suspended. 
Of  the  second  of  the  original  charges,  he  was 
acquitted  on  the  first  proceeding  against  him. 
Of  all  but  two  of  the  charges  embraced  in 
the  order  of  the  13th  of  August  1870,  he 
was  also  acquitted,  the  Court  being  of  opi- 
nion that,  though  the  conduct  imputed  to  Mr. 
Newton  by  those  charges  may  have  been  in- 
consistent with  the  rules  and  traditions  which 
regulate  the  conduct  of  barristers  in  this 
country,  and  may  not  have  been  altogether 
unobjectionable  even  in  India,  it  did  not 
anM>ant  to  that  mala  praxis  on  which  the 
Court,  having  regard  to  the  position  and 
ftinctions  of  an  Advocate  in  the  North-West 


Provinces,  could  fairly  found  any  proceedlog 
of  a  penal  character. 

Their  Lordships  propose  to  deal  first  with 
the  last  of  the  two  charges  which,  the  High 
Court  thought,  were  established  agaunst  Mr. 
Newton,  viz,,  that  of  having  counselled  Mrs. 
Saunders  to  write  to  Messrs.  Gillanders,  Ar- 
buthnot,  and  Co.  the  letter  of  the  14th  April 
1870. 

The  facts  admitted  or  proved  concerning 
this  letter  are  as  follow : — 

Mrs.  Saunders  was  a  native  wcmian  who, 
after  cohabiting  for  several  years  with  Mr. 
George  Saunders,  an  indigo-planter,  in  the 
Ailyghur  District,  had  been  married  by  him 
some  time  before  his  death.  The  date  of 
this  marriage  is  now  ascertained  to  have  been 
the  17th  October  1856.  Under  the  will  of 
her  deceased  husband,  she  seems  to  have  been 
tenant  for  life  of  his  indigcTfactory  and  other 
property.  She  had  several  children  by  him, 
born  either  before  or  after  the  marriage.  One 
of  them  was  a  son,  Paterson  Tandy  Saanders, 
who,  under  his  father's  will  or  otherwise,  was 
possessed  of  several  Government  Notes, 
aggregating  14,000  rupees.  Another  was  a 
daughter,  who  had  been  married  first  to  a 
person  of  the  name  of  Nichterlein,  and 
afterwards,  after  having  been  sued  by  htm  for 
breach  of  promise  of  marriage,  to  a  Mr. 
Kelly.  George  Saunders  had  been  indebted 
to  Mr.  Nichterlein's  estate,  which  was  In  the 
hands  of  the  Administrator-General.  Mrs. 
Nichterlein,  before  her  second  marriage,  had 
made  a  gift  of  her  share  of  this  debt  to  her 
mother,  or  to  her  father's  estate ;  but  this  gift 
was  disputed  by  her  second  husband  ;  and 
the  original  debt  and  the  effect  of  Mrs. 
Nichterlein's  gift  appear  to  have  been,  at  the 
beginning  of  1^70,  subjects  of  pending  or 
contemplated  litigation.  Mr.  Saunders  had 
likewise  a  cross-claim  against  Nicht^lein's 
estate  for  the  proceeds  of  indigo  of  a  former 
season. 

On  the  15th  December  1869,  Paterson 
Tandy  Saunders  died  under  age  and  unmar- 
ried. Shortly  after  his  death,  and  on  the 
10th  Januar>-  1870,  Mr.  Newton,  who  had 
act^d  in  at  least  one  law-suit  on  behalf  of 
Mr.  George  Saunders,  and  appears  to  have 
kept  up  friendly  relations  with  the  family, 
wrote  to  Mrs.  Saunders  condoling  with  her 
on  the  death  of  her  son,  and  volunteering,  if 
he  were  not  then  retained  to  act  for  her  in 
that  matter,  some  advice  concerning  the  liti- 
gation between  her  and  the  Administrator- 
General. 

It  further  appears  that  she  was  then  press* 
ed  for  money,  and  that  she  required  funds 
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both  for  the  purposes  of  the  indigo  factory, 
•nd  for  carrying  on  the  suit   pending   or 
about  to  be  commenced,  and  that,  in  respect 
to  the  latter,  ]\Ir.  Newton  was  to  receive  cer- 
tain fees.   In  these  circumstances,  she,  under 
the  advice  of  Mr.  Newton,  wrote  and  sent 
to  Messrs.  Gillanders,  Arbuthnot,  and  Co., 
merchants  of  Calcutta,    the  following  let- 
ter: "Coel  Factory,   AUyghur,  i4lh  April 
187a    Dear  Sirs. — With  reference  to  your 
kind  offer  to  advance  money  for  the  coming 
indigo  season,   I    write   to  inquire  whether 
jon  would   place    at    my    disposal  30,000 
nipees.    On  bearing  from  you  I  will  com- 
mence my  indigo  advances." 

On  the  first  inquiry,  that  of  July  1870,  it 
came  oat  on  the  evidence  of  Miss  Hills,  the 
foreroessand  amanuensis  of  Mrs.  Saunders, 
Oiftt  if  any  money  had  been  received  from 
Gillinders,  Arbutlinot,  and  Co.,  Mr.  New- 
ton's fees  would  have  been  paid. 

Messrs.  Gillanders,  Arbuthnot,  and  Co., 
hovevcr,  declined  to  make  any  advance,  and 
nothing  came  of  the  application  to  them. 

The  Judges  of  the  High  Court,  never- 
tikeless,  saw  fit   to    make    this   transaction 
matter   of  •  charge    against    Mr.     Newton. 
The  view  of  it  which  they  took,  when  they 
framed  the  charge  in  respect  of  it,  which 
is  contained    in    the    Order   of   the    13th 
of  August   1870,  was  thus    stated   by   the 
Aaing  Chief  Justice :  "  Again,  you  induced 
an  nneducated  woman  whom  you  were  advis- 
ing—whether   wisely    or    unwisely   matters 
not— to  carry  on  certain  litigation  whereby 
you  hoped  to  secure  to  yourself  what  I  must 
call,  under  the  circumstances,  the  exorbitant 
fee  of  3,800  rupees  to  write  to  a  Calcutta 
firm  a  letter   drafted    by   you,   containing 
a  false  assertion,  whereby  that  firm  was  to 
be  induced  to  advance  to  Mrs.  Saunders,  for 
the  purpose   of  her  indigo  factory,  certain 
moneys,  and  which  moneys  that  firm  would 
natorallj;  consider  was  to  be  employed  for  the 
legitimaie  purposes  of  the  factory,  whereas 
a  large  portion  was  to  be  paid  to  you  for 
the  purposes  of  carrying  on  litigation.     It 
is  abundantly  clear  that  Gillanders,  Arbuth- 
not, and  Co.  had  never  promised  to  advance 
moneys  to  Mrs.  Saunders.     That  lady,  from 
her  manner  to-day,  we  cannot  doubt,  had 
never  heard  their  names  before.     The  Court 
cannot  but  come  to  the  conclusion  that  the 
statement  made  in  the  letter  to  Gillanders, 
Arbuthnot,  and  Co.,  as  to  their  previous 
oBcr  of  assistance,  was  to  your  knowledge 
false,  and  that  it  was  made  for  the  purpose 
of  obtaining  money  to  pay  your  fees." 


When  however  cause  was  shown  against 
the  rule,  it  came  out  that  Mrs.  launders,  so 
far  from  having  never  heard  the  names  of 
Messrs.  Gillanders,  Arbuthnot,  and  Co.,  had 
been  in  correspondence  with  them  at  various 
times  between  1866  and  1870,  and  had  had 
various  business  transactions  with  them.     It 
was  further  urged  that  the  assumption  that 
Gillanders,  Arbuthnot,  and  Co.  had  offered 
to  advance  money  to  Mrs.  Saunders,  if  erron* 
eous,had  deceived,  and  could  deceive,nobody. 
And  the  High  Court,  in  its  final  judgment, 
expressed  its  willingness  to  assume   '*  that 
it  was  from  information  given  him  by  Mrs. 
Saunders  that  he  (Mr.  Newton)  introduced 
the  passage  relating  to  a  former  offer  of  ad- 
vances."    The  gist,  therefore,  of  the  offence 
imputed  to  Mr.  Newton  in  respect  of  this 
I  transaction  is  reduced  to  this,  viz.^  that  he, 
knowing  that  a  portion  of  the  moneys  to  be 
received  from   Gillanders,   Arbuthnot,   and 
Co.  was  to  be  employed  in  payment  of  his 
fees,  drafted  for  his  client  a  letter  calculated 
to  induce  that  firm  to  believe  that  this  ad- 
vance was  sought  for  a  different  purpose.   It 
appears  to  their  Lordships,  after  carefully 
considering  all  that  is  said  of  this  matter  in 
the  final  judgment  of  the  High  Court,  that 
the  harsh  view  of  the  transaction  there  taken 
is  not  borne  out  by  the  facts,  and  that  the 
drafting  of  the  letter  cannot  be  taken  to  con- 
stitute such   grave  professional  misconduct 
as  would  justify  any  part  of  the  severe  sen- 
tence passed  on  Mr.  Newton.     The  letter  is 
an  application  in  the  most  general  terms  from 
an  indigo  planter  for  an  advance  of  money 
for  the  coming  season.     It  is  clear  that  Mrs. 
Saunders  did  want  moneys  for  the  purposes 
of  her  factory.     Their    Lordships  are   not 
aware  that  such  an  applicatioq  implies  any 
undertaking  that  the  money,  if  advanced,  is 
to  be  ear- marked ;  is  not  to  be  mixed  with 
the  general  funds  of  the  planter;  and  that 
no  part  of  it  is  to  be  withdrawn,  even  tem- 
porarily, and  applied  to  a  purpose  other  than 
the   cultivation   or  manufacture  of    indigo. 
If  the  lender  chooses,  he  can  of  course  take 
any   security   or   guarantee   he    may   think 
necessary,  in  order  to  have  the  money  set 
apart  and  applied  entirely  to  the  purpose  of 
producing  the  crop  on  the  security  of  which 
he  makes  the  advance.     But  here  the  loan 
was  declined.     All  that  is  established  is  that 
Mrs.  Saunders,  pressed  for  money  to  provide, 
both  for  carrying  on  her  factory,  and  for  thfi 
prosecution  of  a  suit  in  which  she  may  well 
have  hoped  to  recover  further  funds,  wrote 
this  letter  under  Mr.    Newton's  dictation, 
meaning  to  apply  part  of  the  money  in  the 
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first  instancy  to  the  payment  of  his  fees  in 
the  suit.  Looking  to  all  that  is  established 
in  respect  of  this  letter,  and  to  the  absence 
of  any  complaint  on  the  part  of  any  person 
concerning  it.  their  Lordships  are  of  opinion 
that  the  order  against  Mr.  Newton  cannot 
be  maintained  on  this  charge. 

They  next  proceed  to  consider  the  graver 
charge  ai^ainst  him  of  having  induced  or 
advised  his  client  lo  indorse  the  Government 
notes  as  administratrix  of  Paierson  Tandy 
Saunders  when  she  was  not  entitled  to  as- ! 
sume  that  character.  The  facts  proved  which  ' 
particularly  relate  to  this  transaction  are  as  ' 
follow : —  ' 

On  the  5th  of  April  1870,  Mrs.  Saunders  , 
wrote  to  Mr.  Newton  enclosing  one  of  the 
notes   belonging   to   the  estate  of  Paterson 
Tandy  Saunders,  and  standing  in  his  name, 
being  a  note  for  10,000  rupees,  and  asking 
him  to  get  the  note  renewed  in  her  name, 
and  broken  up  into  ten  notes  for  1,000  rupees 
each.     On  the  9th  of  April   1870,  Mr.  New- 
ton   wrote  to   Mrs.  Saunders  to  the   effect 
that  he  had  spoken  to  Mr.  Clarke,  the  Trea- 
sury Officer  at  Allyghur,  who  had  informed 
him   that  the   note  could  not  be  renewed, 
nor  interest  paid  upon  it,  until  she  had  taken 
out  administration  to  her  son's  estate.  There- 
upon Mr.  Newton  was  instructed  to  make, 
and  did  make,  as  counsel  for  Mrs.  Saunders, 
in  Mr.  Bramly's  Court,  the  application  for 
letters  of   administration    lo   the  estate    of 
her  deceased  son,"  describing  him  as  a  British 
subject  who  had  died  a  minor  and  intestate. 
The  date  of  this  application  was  the  2nd  of 
May.     On  the  6th  of  May,  the  day  before 
the  usual  citations  were  issued  by  the  Judge, 
Mr.  Newton,  who  had  advanced  some  small 
sums  to  Mrs#  Saunders,   received  from  her 
the    security    for    10,000    rupees   and    two 
other  Government  notes  standing  in  Paterson 
Tandy  Saunders'  name  and  part  of  his  estate., 
all  being  indorsed  by  her  as  administratrix 
of  that  estate.    At  the  same  time,  she  execut- 
ed to  him  a  receipt  admitting  the  loan  of 
200  rupees,  and  he  executed  to  her  a  receipt 
for  the   notes,   being   the    two    receipts   at 
page  8  of  the  Appendix  ;  and  Miss  Hills, 
in  ner  account  of  the  transaction,  has  deposed 
as  follows :— **  Mr.  Newton  wrote  the  indorse- 
ments in  pencil  on  the  notes,  and  told  me 
to  write  it  small  on  the  pencil  marks  ;  and 
I  said  at  the  lime,   *  Mrs.  Saunders  has  not 
got  the  administratrixship;  how  can  I  write 
{hat?'  and  he  said,   *  Whatever  blame  there 
is,  will  fall  on  me.'     I  said  nothing  more.     I 
then  wrote  the  indorsements.   Mrs.  Saunders 
signed  them/' 


The  indorsements  were  special  to  Mr. 
Newton.  One  of  these  notes,  being  one  for 
3,000  rupees,  he  afterwards  specially  indorsed 
to  the  Delhi  Bank,  and  that  bank  having 
demanded  in  Calcutta  a  renewal  of  itjnqairr 
was  made  concerning  the  fact  of  the  grant 
of  administration  to  Mrs.  Saunders,  and  so 
the  transaction  was  brought  to  the  notice  of 
Mr.  Bramly. 

In  the  meantime  a  question  had  arisen  in 
Mr.  Bramly's  Court  touching  the  legitimacy 
of  Paterson  Tandy  Saunders,  and  whether 
administration  of  his  estate  ought  to  be 
granted  to  Mrs.  Saunders  as  his  mother  and 
next  of  kin,  or  to  the  Administrator-General 
as  representing  the  Crown.  It  appears  to  be 
now  certain  that  Paterson  Tandy  Saunders 
was  born  out  of  wedlock  ;  but  it  is  suggested 
on  behalf  of  Mr.  Newton  that  he  might 
nevertheless,  as  the  son  of  a  Scotchman  retiain- 
ing  his  domicile,  though  resident  in  India, 
have  been  made  legitimate  p^r  suhsequens 
matrimonium. 

Their  Lordships  think  that  it  is  fortunate 
for  Mr.  Newton  that  the  determination  of 
this  case  does  not  depend  upon  this  point. 
If  it  appeared  that  Mr.  Newton,  knowing 
that  Paterson  Tandy  Saunders  was  bom 
out  of  wedlock,  had  applied  for  letters  of 
administration  as  if  the  deceased  had  been 
born  in  wedlock,  and  pending  that  applica- 
tion had  caused  Mrs.  Saunders  to  indorse 
those  bills  in  the  character  of  administratrix 
when  she  did  not  possess  that  character,  and 
had  attempted  to  raise  money  on  them  for 
Mrs.  Saunders  in  the  expectation  that  he 
might  ultimately  succeed  ia  showing  that 
the  status  of  Paterson  Tandy  Saunders  was 
to  be  regulated  by  Scotch  law,  and  that 
under  that  law,  though  born  out  of  wedlock, 
he  was  legitimate,  their  Lordships  are  of 
opinion  that  his  conduct  would  have  been 
almost  without  excuse.  For  the  proof  of 
legitimacy  and  of  the  right  of  Mrs.  Saunders-; 
to  administration,  and  lo  a  beneficial  interest 
in  any  part  of  her  son's  estate,  would  in  that 
case  have  depended  on  the  determination 
of  a  disputable  and,  possibly,  very  nice 
question,  viz.y  whether  Mr.  George  Saun* 
ders,  if  his  domicile  of  origin  were  Scotch,  had 
not  lost  that  domicile  and  acquired  an  Indian 
domicile  by  settling  as  an  indigo  planter  itl 
India  and  there  dving.  In  the  cases  of  Camp-j 
bell  V,  Campbell  (i)  and  Munro  v.  Munro  W( 
one  of  the  principal  issues  was,  whether  th^ 
father  of  the  person  whose  legitimacy  va 

(I)  L.  R.,  I  Eq.  383. 
(3)  7  Of.  and  Fin.  842. 
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ia  qoestion  had  retained  his  Scotch  domicile. 
And  in  both  cases  the  facts,  on  which  the 
issue  was  determined,  were  very  different 
from  those  on  which  the  like  issue  would 
have  been  tried  in  the  case  of  Mr.  Saunders. 

But,  in  troth,  this  was  not  the  defence  of 
Mr.  Newton  in  the  High  Court,  nor  need  it 
be  bis  defence  here.     The  case,  which  he 
made  there,  was  that,  when  he  first  made  the 
application  for  letters  of  administration,  and 
when  he  caused  Mrs.  Saunders  to  indorse 
the  Notes,  he  did  not  know  or  believe  that 
Pacerson  Tandy  Saunders  was  born  out  of 
wedlock ;  and,  therefore,  had   good  reason 
to  believe,  that,  in  a  few  days,  she  would 
possess  the  character  which  the  indorsement 
atiribmed  to  her.     And  this  fact  has  been 
iottnd  m  his  favor  by  the  High  Court.     On 
ibe  wxasion  of  the^first  hearing,  the  Acting 
Uief  Justice  says  :  "  When  you  procured 
your  client  to  sign  the  Promissory  Notes  as 
administratrix,  you  doubtless  were  under  the 
behef.ihat  she  would  at  once  get  administra- 
tion gfanied  to  her,  and  we,  therefore,  do  not 
regard  the  act  as  so  gravely  criminal  as  it 
would  otherwise  have  been.     The  opinion 
which  we  have  formed  on  the  second  charge, 
which  is  made  against  you  in  the  Judge's 
report,  that  you  possibly   were   not    aware 
that  any  impediment  existed  to  the  obtain- 
«Bg  of  the  administration   by  your    client, 
coables  us  to    assume   in  your  favor  that, 
when  you  procured  your  client's  signature  as 
administratrix,  you  believed   that,  in  a  very 
Short  time,  she  would  be  in  a  position  legally 
0  assume  that  character,  and  make  a  good 
tuie  to  her  son's  property." 

W  the  High  Court  had  found  upon  sufTi- 
cient  evidence  that  Mr.  Newton  had  advised 
^Hrs.  baunders  to  make  the  indorsements  as 
aaministratrix,  knowing  that  she  had  no  title, 
or  a  doubtful  title,  to  obtain  the  grant  of 
•nuu  a.dro'nJstration,  their  Lordships 
vould  have  felt  that  the  sentence  upon  Mr.  i 
.^ewton  ought  to  be   confirmed.     But    the  i 

tS.^^  '^^   ^'^^   ^^^"^^  negatives  this 
wiowledge ;  and  upon   this   finding  of  the  ' 

SLLk^""l.  ^^'^^^  Lordships  feel  that,; 
^^ugh  in  this  matter  Mr.  Newton  has  been 

S    .''^''^y^  irregularity  which,  in  their 
opimon.  IS  well  deserving  of  censure,  he  has  ' 
o««»  acquitted   of    having  acted  with    the  ' 
«a^«a«/«ttj,  which  is  a  necessary  ingredi- 
ew  m  every  fraudulent  act,  and  therefore  that 
nis  conduct,  though  censurable,  does  not  bear  ' 

S^sed^''''!;.  ^^'^^    ^^^    ^«^^T    sentence. 
iTrdlT^u  ""  '"'^"^^  «^^™P  "P«>n  J^-  Their  \ 
Wftik.n?2'  V^^<^^re,  however  unwilling  to 
^"^  ihe  bands  of  the  Courts  of  India  in 


repressing  professional  misconduct,  and  main- 
taining a  high  standard  of  hon'or  amongst 
those  who  are  admitted  to  practise  before 
them,  have  come  to  the  conclusion  that,  in 
this  case,  it  is  their  duty  humbly  to  advise 
Her  Majesty  to  allow  the  Appeal,  and  to 
reverse  the  last  of  the  orders  against  which 
it  is  brought,  and  that  in  lieu  thereof  to  order 
that  the  rule  to  show  cause  of  the  13th  August 
1870  be  discharged.  They  do  not  pro- 
pose to  recommend  the  reversal  of  that 
order,  inasmuch  as  such  reversal  would  imply 
that  no  rule  to  show  cause  ought  to  have 
been  made.  They  make  no  order  or  recom- 
mendation as  to  costs. 


The  9th  December  1871. 

Preset!  i : 

Sir  James  W.  Colvile,  Sir  Robert  [.  Philli- 
more.  Sir  Montague  Smith,  and  Sir 
Lawrence  Peel. 

Religious  trust— Partition— Hindoo  Law— 
Revocation— Joint  family  property—  Insol- 
vent sebait— Bona-fide  purcnaser— Registry 
—Mutation  of  names— Revenue-settlement— 
Possession— Proprietary  right— Revenue- 
sales, 

On  Appeal  from  the  High  Court  at  Calcutta. 
Jiiggutmohinee  Dossee 

versus 
Sookhemony  Dossee  and  others. 

Plaintiff  (appellant)  sued  to  establish  a  religious  trust 
created  and  confirmed  by  two  deeds  of  dedication:  Held 
that  a  family-trust  of  this  nature  had  rrever,  in  modern 
times  at  least,been  niled  to  require  the  assentoftheStatc; 
andthatasthetrust,inthiscase,appeared  to  be  established 
a^tothelandsdedicated,itlavonrespondent  to  show  some 
subseouent  legfal  conversion  of  the  lands  to  the  ordinary 
uses  of  property,  by  better  evidence  than  a  seconddeedof 
partitionoperaiingrasarevocationof  a  former  one,  which 
second  deed  was  not  only  not  proved,  but  discredited  on 
every  judicial  examination  of  it.  A  partition  beincf 
favorably  viewed  by  the  Hindoo  religion  and  law  and 
wantinjrnocxtrinsicsupport,  their  Lordships  were  of 
opinion  that  the  alleged  presumption  against  the  first 
deed  of  partition,  that  it  was  a  mere  device  because  one 
member  of  the  family  was  indebted,  might  more  reason- 
al>ly  be  removed,  than  maintained  by  due  attention  to 
that  fact ;  whereas,  the  second  deed  did  afford  grounds 
for  suspicion,  inasmuch  as  it  made  no  reference  to  the 
first  deed,  and,  professing  to  be  the  ordinary  partition  of 
a  joint  family-property,  appointed  an  insolvent  as  the 

sebait. 

• 

As  to  respondent's  contention,  that  he  was  a  bond-fide 
purchaserforvaluewithout  notice,  THE  Privy  Councu 
considered  that  the  very  origin  of  his  title,  as  well  as  the 
contention  on  the  mutation  of  names  in  the  Collector's 
Kegistryjprovedthattherespondcntmust  have  hadnotlce 
of  the  original  trust,  and  that,  as  he  was  npt  shown  to 
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have  made  any  inauiries  as  to  his  grounds  for  supposing 
that  the  trust  ^as  legally  at  an  end,  he  could  not  exone- 
rate the  property  from  the  trust  which  attached  to  it. 

Held  also  that  a  settlement  with  Government  for  reve- 
nue did  not  establish  proprietary  right  in  the  land ;  that 
the  settlement  and  possession  under  it,  being  evidence  of 
a  right  to  possession,  were  also  so  far  evidenceof  propri- 
etary right,  but  did  not  necessarily  constitute  it,  much 
less  could  thc>r  divest  and  destroy  trusts  to  which  the 
settler  was  subject ;  and  that  antecedent  trusts  had  been 
impressed  by  judicial  decisions  on  estates  acquired  even 
under  revenue-sales, notwithstanding  that  such  sales  had 
the  effect  of  clearing  away  preceding  titles. 

A  former  abuse  ot  trust  in  another  instance  (their 
Lordships  observed)  could  not  be  pleaded  against  a 
trustee  who  sought  to  prevent  a  repetition  of  abuse, 
even  if  he  were  formerly  implicated  m  the  same  inde- 
fensible courses,  against  which  he  was  seeking  to  protect 
the  property,  though  it  would  be  a  reason  for  excluding 
him  from  the  admmistration  of  the  property  as  sebait. 

This  is  an  appeal  from  a  decree  passed  by 
Mr.  Justice  Kemp  and  Mr.  Justice  Camp- 
bell, forming  a  Division  Bench  of  the  High 
Court  of  Calcutta,  affirming  a  decree  of  the 
Judge  of  East  Burdwan,  by  which  the  suit 
of  the  plaintiff,  now  represented  by  the 
appellant,  was  dismissed. 

The  Judges  of  the  High  Court  differed  in 
opinion  on  the  effect  of  the  evidence. 
Mr.  Kemp  expressed  his  to  be  in  favor  of  the 
plaintiff  as  to  part  of  the  relief  which  he 
prayed  against  Kallidoss,  the  only  respondent 
who  appears  on  this  appeal,  but  as  the  Judges 
were  not  unanimous,  the  decision,  given  in  the 
Court  of  first  instance,  stands  unreversed. 

The  plaintiff's  suit  was  for  possession,  but 
not  for  possession  in  the  ordinary  character 
of  proprietor  of  lands  ;  he  made  title  to  the 
possession  of  these  lands,  for  which  he  sued 
on  this  special  ground,  that  they  had  been 
dedicated  to  the  religious  service  of  the  family- 
idol,  by  virtue  of  two  instruments  of  dedica- 
tion in  the  Christian  years  1813  and  1820, 
which  still,  at  the  time  of  the  suit,  impressed 
on  the  landi  a  trust,  which  by  his  suit  he 
sought  to  have  declared.  This  was  the  founda- 
tion and  main  character  of  his  claim, 
though  somewhat  inconsistently  with  the 
nature  of  the  dedication  he  sued  for  a  certain 
proportion  only,  as  though  the  suit  had  been 
one  in  respect  of  private  interest.  The 
Court  could  not  have  so  dealt  wiih  the  pos- 
session under  these  instruments  of  dedication. 

He  asked  also  to  be  appointed  sebaii.  His 
plaint  embraced  other  charges  of  breach  of 
trust  relating  to  other  properties,  which  are 
no  longer  insisted  on.  The  properties  which 
this  appeal  relates  to  are  one  called  Lot 
Pilkhundee,  to  which  respondent  makes  title 
as  a  purchaser  bond  fide  for  value  without 
jiotice,  and  certain  other  lands  enumerated 
in  a  schedule  to  the  plaint,  which  were  once 
claimed  to  be  held  as  Iakheraj\  were  resumed 
by  the  Government  as  held  under  an  invalid 


lakheraj  title,  and  were  permanently  settled 
for  with  Government  by  Sookhemony  Dossee. 
The  appeal  against  her  was  heard  ex  parU. 
All  these  properties  were  comprised  in,  and 
dedicated  by,  the  two  instruments  of  dedt* 
cation  beforementtoned. 

The  first  sebait  was  the  husband  of 
Sookhemony,  and  after  his  death,  she  held 
a  portion  at  least  of  the  dedicated  lands  by 
the  title  of  sebait  in  succession  to  her  hus- 
band. Notice  of  the  trust,  if  it  be  valid,  is 
clearly  established  against  her. 

Her  claim,  as  to  the  lands  resumed,  is 
advanced  under  her  settlement  with  tbe 
Government,  the  nature  and  effect  of  which 
will  be  subsequently  considered. 

The  tiile  of  Kallidoss  to  Lot  Pilkhundee  is 
derived  through  successive  alleged   aliena- 
tions under  a  deed,  which  will  be  described  - 
as  a  second  deed  of  partition,  by  which,  as 
he  contends,  a  valid  partition  of  the  family- ' 
property  was  first  constituted. 

He  admits  that  a  deed,  purporting  to  be 
one  of  partition  between  the  five  brDthert« 
who  constituted  the  joint  family,  had  been 
executed  some  years  before,  and  that  the, 
dedication,  insisted  on  by  tne  plaintiff,  had 
been,  in  fact,  made  under  those  instruments 
of  dedication  beforementioned,  but  he  seeks 
to  avoid  the  effect  of  all  upon  the  same 
grounds  which  were  unsuccessfully  advanced 
in  the  case  lately  decided  by  their  Lordships 
on  appeal,  when  the  earlier  deed  was  estab« 
lished  as  the  valid  deed  of  partition  of  the' 
family-property.  The  decision,  vhich  is 
partly  stated  in  the  appellant's  case,  and 
which  was  read  in  full  on  the  argument, 
need  not  be  further  referred  to,  except  to 
state  that  the  facts  there  decided  cannot  be  \ 
considered  to  have  been  established  against  ! 
Kallidoss,  who  was  not  a  party  to  that  suit.  *| 
Their  Lordships,  therefore,  will  proceed  to  \ 
consider  the  facts  of  the  case  solely  upon  the  ^ 
evidence  which  this  case  presents. 

The  nature  of  the  suit  must  be  borne  in 
mind,  in  considering  certain  questions  which 
arise  in  the  cause  as  to  the  burthen  of  proof, 
the  general  Law  of  Limitation,  the  special 
Law  of  Limitation  under  Ad  XIII.  of  1848, 
the  claim  to  possession,  and  the  limitation  of 
that  claim  to  a  portion  or  share  of  the  whole 
property  dedicated. 

The  suit,  ahbough  it  seeks  to  set  aside  the 
mutation  of  names,  and  to  have  possession 
decreed  to  the  plaintiff,  seeks  that  relief  as 
incident  to  the  establishment  of  the  trust 
Although  that  relief  cannot,  in  the  present 
state  of  litigation,  as  the  proceedings  have 
been  instituted  and  conducted,  be  allowed, 
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sdll  it  most  be  considered  that  the  suit  is 
bioogbt  to  establish  a  religious  trust.  The 
trast  is  created  by  the  instrument  of  1813, 
confirmed  by  that  of  1820.  It  is  not  consti- 
tuted by  the  first  partition-deed.  If  any 
vice  existed  to  defeat  this  partition-deed,  that 
vice  voald  not  affect  the  dedication  of  the 
property  under  the  antecedent  instruments  to 
the  religious  trust  if  they  show  a  real  and 
not  merely  a  colourable  dedication. 

The  two  deeds  which  create  and  confirm 
the  dedication  are  pritnd  facie  valid.  No- 
tluog  \z  proved  to  lead  to  the  belief  that 
they  are  at  variance  with  the  usages  of  the 
country  or  family,  or  that  regard  being  had 
lothe  vaine  of  the  property  dedicated,  and  to 
the  property  at  that  time  of  the  family,  there 
Is  any  excess  in  the  appropriation  to  the  reli- 
RkHu  services  of  the  family  of  the  portion 
p  the  family-propeily  thus  set  apart  such 
IS  to  generate  distrust  of  its  reality. 

It  was  argued  that  such  dedications  of  pro- 
itf  without  the  assent  of  the  State  should 
r^arded  as  merely  revocable  appropriations 
tbich  the  founders  might  vary  the  use.    No 

rrty  whatever  was  adduced  in  support  of 
position,  which  strikes  at  the  root  of  most 

ra  endowments  of  the  like  nature. 

A  faioily-tctfst  of  this  nature  has  never,  in 
iBodern  times  at  least,  been  held  to  require 
an  assent.     The  cases  supporting  such 
!s  are  too  numerous  for  citation.    They 
collected  in  Norton's  Leading  Cases  on 
loo  Law,  Part  II.,  p.  406. 

The  argument  of  Mr.  Leith,  founded  on  the 
r^siratioDof  these  instruments  of  dedica- 
A  at  the  time,  or  shortly  after  the  time,  of 
^r  execution,  and  on  jhe  subsequent  regis- 
buioQ  of  them  at  the  time  of  the  registration 
pf  the  first  deed  of  partition,  m.,  that  they 
pMtitmed  in  effect  one  instrument,  and 
^Bstdoothe  sole  foundation  of  the  firstdeed  of 
|»nitioD,  was  not  urged  in  the  Courts  below, 
•nd  appears  to  have  no  foundation  of  fact  to 
•W^rt  it,  since  the  mere  contemporaneous  re- 
p^wtion  of  the  three  furnishes  no  ground 
lorpresaming  such  union.  There  is  abundant 
evidence  that  all  were  acted  on. 

T^e  trust  declared  on  appears  then  to  be 
«^Hshed  as  to  the  lands  dedicated  by  these 
*»o  prior  instruments ;  and  It  lies  on  the  re- 
^^deotsto  show  some  subsequent  legal  con- 
P'^^'toa  of  the  lands  to  the  ordinary  uses  of 
Pwpeily. 

^Thc  second  deed  is  said  to  work  this  conver- 
p<»i  and  the  question  arises  which  of  the 
W  deeds  of  partition  is  to  prevail. 


The  first  deed  of  partition  is  an  instrument 
which,  but  for  the  existence  of  tlie  second, 
would  have  been  exposed  to  no  suspicion. 

The  partition  is  favorably  viewed  by  the 
Hindoo  religion  and  law.  It  wants  no  extrin- 
sic support. 

An  alleged  presumption  against  the  first 
deed  that  it  may  have  been  a  mere  device, 
because  one  member  of  the  family  was  in- 
debted, may  more  reasonably  be  removed  than 
maintained  by  due  attention  to  that  fact. 
Such  a  state  of  things  often  leads  to  parti- 
tions,  but  to  fair  and  honest  ones.  It  would 
be  a  prudent  course  in  the  members  of  a 
joint  family  to  prevent,  by  a  partition,  the 
interference  of  strangers  in  their  family 
arrangements  and  an  inquiry  into  the  state, 
condition,  extent,  and  uses  of  their  joint  pro- 
perty ;  and  no  suggestion  has  been  made  that 
the  partition  under  the  first  deed  was  un- 
equal. 

The  second  ^tt^,  however,  does  afford 
ground  for  suspicion.  It  makes  no  reference 
whatever  to  the  first  deed ;  it  professes  to  be 
the  ordinary  partition  of  a,  till  then,  joint 
family- property ;  it  appoints  as  a  sebait  one 
whom  no  prudent  person  would  appoint  a 
trustee — one  an  actual  insolvent.  Such  an 
appointment,  independently  of  its  obvious 
impropriety,  would  be  little  likely  to  be  made 
by  a  Hindoo  family  having  several  and  more 
competent  members,  from  the  fear  of  the 
scrutiny  to  which  it  might  lead  if  the  credi- 
tors of  the  sebait  traced  the  property  to  his 
possession.  Again,  as  a  dedication,  in  fact, 
was  to  be  defeated  by  it,  some  diflficulty  on 
this  ground  alone  would  present  itself  to  the 
minds  of  those  who  might  meditate  on  the 
change  which  this  deed  seeks  to  effect.  All 
comparison,  therefore,  supports,  the  deed 
prior  in  time,  which  priority  alone,  in  a  ba- 
lanced state,  would  establish  the  first  instru- 
ment. 

It  was  urged  with  great  force.in  the  argu- 
ment that  every  Judge  and  Court  that  has 
hitherto  dealt  with  this  second  deed  has 
either  actually  declared  it  invalid  or  stated  it 
to  be  subject  to  grave  suspicion.  A  decision 
against  the  plaintiff  generally  in  this  suit 
would  be,  in  substance,  deciding  against  a 
trust,  primA  facie,  well  established,  on  evi- 
dence of  a  subsequent  deed  of  revocation,  not 
only  not  proved,  but  on  every  judicial  exami- 
nation of  it  discredited.  Their  Lordships, 
therefore,  think  that  a  trust  was  created  by 
the  deeds  of  dedication  of  the  Pilkhundee 
property. 

It  remains  to  be  considered  whether  the 
respondent  can  support  th«  decree .  in  his 
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favor  upoiv  the  ground  that  he  is  a  pur- 
chaser for  value  without  notice.  Now  the 
very  origin  of  his  title  as  well  as  the  con- 
tention on  the  mutation  of  names  prove  that 
he  must  have  had  notice  of  the  original  trust. 
The  devolution  of  the  title  to  him  from 
Gooroochum  under  the  second  deed  is»  until 
the  conveyance  to  himself,  accompanied  with 
very  suspicious  circumstances  at  every  stage 
of  it,  such  as  ordinarily  accompany  an 
attempt  in  a  Hinoo  family  to  put  property  out 
of  the  reach  of  an  apprehended  claim.  He 
is  not  shown  to  have  made  any  inquiries  as 
to  the  grounds  for  supposing  that  the  trust 
was  legally  at  an  end ;  and,  therefore,  he  can- 
not exonerate  the  property  from  the  trust 
which  attached  to  it. 

The  principal  claim  of  Sookhemony  to  hold 
the  resumed  lands  free  from  this  trust  on 
the  grounds  advanced  by  her  is  destitute 
entirely  of  legal  foundation.  She  did  not 
rest  her  title  so  much  on  the  operation  of  the 
second  deed  of  partition  as  a  revocation  of 
the  first,  as  on  the  effect  of  the  resumption* 
proceedings  and  the  settlement  for  revenue 
with  her.  Such  a  settlement  does  not  esta- 
blish proprietary  right  in  the  land,  but  is 
made  with  Government  as  to  their  claim  to 
their  kheraj  or  revenue.  The  settlement  and 
the  possession  under  it  being  evidence  of  a 
right  to  possession  are  also  so  far  evidence 
of  proprietary  right,  but  do  not  necessarily 
constitute  it.  A  fortiori^  they  could  not 
divest  and  destroy  trusts  to  which  the  set- 
tler was  subject.  The  claim  supposes  a 
mere  settlement  for  revenue  to  have  the  same 
effect  in  clearing  away  preceding  titles  which 
a  sale,  under  the  revenue  laws,  works;  but 
antecedent  trusts  have,  in  certain  cases,  been 
impressed  6y  the  decisions  of  Courts  of  Jus- 
tice, including  this  tribunal,  on  estates  ac- 
quired even  under  these  revenue  sales.  (See 
the  cases  referred  to  in  Mr.  Justice  Mac- 
pherson's  work  on  Mortgages,  p.  86,  5ih 
edition.)  Sookhemony  could  not  get  rid  of 
her  sebait  title  and  possession  by  the  machi- 
nery of  this  settlement,  though  it  was  in 
terms  made  with  her  as  a  private  person., 
Therefore  the  claims  of  the  plaintiff,  so  far 
as  he  seeks  to  have  the  trust  established  as 
to  the  property,  receives  no  answer  whatever 
from  the  laws  as  to  limitation  of  suits,  or 
from  the  terms  of  the  settlement  for  revenue 
with  her. 

It  remains  to  consider  one  argument  which 
was  addressed  to  their  Lordships  on  one  part 
of  the  evidence,  which  seems  not  to  have 
been  fQrnverly  distinctly  advanced. 


It  was  urged  that  the  evidence  shows  thai 
the  family  had,  in  several  instances  andei 
the  first  deed,  dealt  with  other  portions  ol 
the  property  included  in  the  dedication  in- 
struments as  though  they  were  private  pra 
perty.  This  argument  was  thus  met,  thai 
there  was  no  proof  that  the  properties  sc 
dealt  with  were  dedicated  properties,  sina 
the  identity  of  the  name  was  perfectly  con^ 
si  stent  with  properties  held  separately  undei 
malguzari  2Jid  under  lakkeraj  titles,  whicl 
might  both  bear  the  same  description  ;  thai 
a  disposition  of  part  might  not  be  to  tbi 
prejudice  of  the  trust  necessarily ;  and  thai 
changes  of  property  not  designed  otherwise 
than  for  the  benefit  of  the  endowment  would 
not  be  questioned  in  a  Court  of  Justice.  Tfa« 
correctness  of  each  position  cannot  be  ffun- 
said,  and  the  argument  for  the  respondeflC 
on  this  point,  which  i^  conjectural,  is  coo* 
jecturally  answered.  How  the  real  facts 
may  be,  it  is  not  possible  for  their  Lordships^ 
on  the  evidence,  to  decide ;  but  this  is  to  be 
observed,  that  a  former  abuse  of  trust,  in 
another  instance,  cannot  be  pleaded  against  a 
trustee  who  seeks  to  prevent  a  repetition  o( 
abuse,  even  if  he  were  formerly  implicated  ttt 
the  same  indefensible  courses  against  which 
he  is  seeking  to  protect  the  property,  thougli 
it  would  be  a  reason  for  excluding  him  from 
the  administration  of  the  property  as  uhaif. 
The  Court  could  not,  with  any  propriety,  say, 
•*  We  will  decline  to  protect  the  property  and 
leave  it  further  exposed  to  loss,  and  decline 
to  make  a  declaration  that  it  is  trust-propeny,'' 
merely  because  they  would  not  trust  tb| 
plaintiff  with  its  administration. 

The  title  being  one  founded  on  trust, 
the  contention  of  the  holders  being  that  it 
not  now  in  their  hands  subject  to  the  trust 
primd  facie  at  least,  attaching  to  it,  the  oni 
of  the   proof  was  on  them.    They  did  n| 
discharge  themselves  by  proving  a  deed 
to  which  Mr.  Justice  Campbell  declares  th| 
he   probably  would  not  have   made   it  tl 
foundation  of  a  decree  in  their  favor.     Tl 
learned  Judge  appears  further  to  have  mi| 
taken  the  nature  of  the  change  of  possessi< 
which  he  considered  to  have  prejudiced 
plaintiff's    case.     The  old    sehatt  title 
recorded  in  the  Collector's  registry.    A 
lation  of  names — in   itself  a    change — \i 
applied   for  on  the  part  of  Kallidoss,  ai| 
resisted  on  the  part  of  the  plaintiff  claimif 
as  trustee.    The  plaintiff  was,  in  effect, 
ferred  to  a  civil  suit,  and  the  very  reason 
such  a  reference,  z;/^.,  that  the  matter  is 
in  the  jurisdiction  of  the  revenue  offi( 
cannot,  either  in  reason  or  law,  invert  t| 
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ordiniry  course  of  proof  and  presumption  in 
t  civil  suii  to  establish  a  trust.  Their  Lord- 
Aija  think  the  judgment  of  Mr.  Justice 
Kemp,  on  the  facts  of  the  case,  correct,  and 
rite  decree  which,  but  for  the  supposed  Law 
tf  Dmitation,  Mr.  Justice  Kemp  would  have 

Sven  as  to  the  resumed  lands,  as  well  as  to 
fthundee,  is  that  which  their  Lordships 
trffl  hambly  advise  Her  Majesty  to  make. 

TWr  Lordships  will,  therefore,  hambly 
lAftic  Her  Majesty  that  the  appeal  be 
fflowed  ;  that  the  decrees  of  the  High  Court 
and  of  the  Court  below  be  reversed,  so  far 
Ottlyasihey  dismiss  the  claim  of  the  plaint- 
iff to  stt  aside  the  alienation  of  Lot  Pil- 
khondee,  and  to  have  the  trusts  of  the  dedi- 
cttioii-iiwiraments  declared,  and  that  it  be 
Adarcd  that  the  lands  specified  in  the  sche- 
Wt  to  the  plaint,  aad  the  said  Pilkhundee, 
we,  and  continue,  dedicated  under  the  in- 
iHmeois  of  dedication  of  1813  ^^^  i^^o  to 
titt  retigioQs  uses  specified  in  those  instru- 
tteoii  of  endovment ;  and  now  add  a  decla- 
ttlion  that  this  decree  is  to  be  without  pre- 
Mice  to  any  further  suit  or  proceedings  for 
lb  enlofcemeot  of  the  religious  trusts  de- 
ihred  on  the  appointment  of  a  proper  stbait. 

Their  Lordships  think  that  the  costs  in 
4e  Conrta  below  should  be  allowed  to  the 
respective  parties^  according  to  the  usual 
fioorw  of  proceeding  in  those  Courts  when 
I  plaintiff  recovers  part  of  his  demand,  and 
Mt  the  appellant  should  have  the  costs  of 
Ks  appeal. 


The  21st  December  187 1. 

Present  : 

Hie  Uon'ble  F.  A.  Glover  and  Dwarkanath 
Mittcr,  Judges. 

jQri9dJctioa->Tran3fer  of  execution-cases. 
Case  No.  217  of  1871. 

vis<eUaneous  Appeal  from  an  order  passed 
h  ^he  Subordinate  Judge  of  MoOrshe*' 
dabad,  dated  the  21st  April  187 1, 

Kedamath  Mahata  (Decree-holder), 
Appellant^ 

versus 

Bttngihee  Dhijr  Roy  and  others  (Judgment- 
debtors),  Respondents. 


r 


Baboo  Unnoda  Pershad  Bamrjee  for 
Appellant. 

Baboo  Grija  Sunknr  Mojoomdar  for 
Respondents. 

Neither  Section  8,  Act  XXV.  of  1837,  nor  the  Code 
of  Civil  Procedure  authorizes  a  District  Judge  to  trans- 
fer execution-cases  from  his  own  Court  to  the  Court  of 
the  Subordinate  Judge. 

Glover,  J. — The  decree-holder  is  the  ap- 
pellant before  us.  The  decree  was  passed 
on  the  1 2th  May  1836  in  the  Court  of  the 
District  Judge.  In  1862,  the  execution- 
proceedings  were  transferred  to  the  Subor- 
dinate Judge,  and  from  that  time,  various 
sums  of  money  have  been  realized  00  ac- 
count. On  the  last  occasion  when  execution 
was  sought,  the  Subordinate  Judge  refused 
to  proceed  on  the  ground  that  the  decree  could 
only  be  executed  by  the  Court  which  passed 
it.  Against  this  order  the  present  appeal 
is  made. 

We  think  that  the  Subordinate  Judge's 
order  was  right.  Section  8,  Act  XXV.  of 
1837,  has  been  relied  on  by  the  pleader  for  tl|e 
appellant.  But  this  refers  simply  to  thd 
authority  of  the  Sudder  Court  to  direct  th# 
transfer  of  cases  from  one  Court  to  atioihfer  ;* 
it  gives  no  authority  to  the  District  Jtidge 
to  transfer  execution-cases  from  his  ot^tii 
Court  to  the  Court  of  the  Subordinate  Judge ; 
and  this  view  of  the  law  has  been  up* 
held  in  the  case  of  Rajeeb  Ram  Dass,  report- 
ed in  the  6th  Weekly  Reporter,  page  51, 
Miscellaneous  Rulings.  We  may  also  observe 
that  the  Code  of  Civil  Procedure  gives  no 
authority  for  any  such  transfer. 


We  have  been  asked  to  take  into  couh 
sideration  the  fact  that,  notwithstanding  the 
erroneous  transfer  in  1862,  several  proceed-* 
ings  in  execution  have  been  taken  out,  and 
money  recovered  under  the  decree  in  the 
Court  of  the  Subordinate  Judge,  and  like- 
wise to  direct  the  Judge  to  replace  the  exe* 
cution-case  in  his  own  file,  and  to  proceed  to 
execute  the  decree.  Under  ordinary  condi- 
tions, we  should  not  grant  this  indulgence; 
but  looking  to  all  the  circumstances  of  this 
case,  we  think  that,  whilst  we  uphold  the 
decision  of  the  Subordinate  Judge,  we  ought 
to  direct  the  Judge  to  replace  the  execution*  « 
proceedings  in  his  own  file,  allowing  the  judg- 
ment-debtor to  make  any  objection  he  cttn  tO  • 
the  execution  of  the  decree. 

The  appeal  must  be  dismissed  .with  costs. 
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The.  a  I  St  December  1871. 
Present : 

The  Hon'ble   F.  A.  Glover  and  Dwarkanath 

Miner,  fudges. 

Set-off— Section  209,  Act  Vlll.of  1859— Decrees 

in  same  Court. 

Case  No.  315  of  1871. 

Miscellaneous  Appeal  from  an  order  passed  by 
the  First  Subordinate  Judge  of  the  24-Per' 
gunnahsj  dated  the  i^th  September  iSjr, 

Hadoo  Sirdar  (Decree-holder),  Appellant^ 

versus 

Jadoo  Monee  Dossee  (Judgment- debtor). 

Respondent, 

Baboo  Kamala  Kant  Sein  for  Appellant. 
No  one  for  Respondent. 

Section  200,  Act  VI 11.  of  1859  (allowinc^  a  set-off), 
refers  not  only  to  cases  of  decrees  of  the  same  Court, 
but  also  to  decrees  in  the  same  Court. 


Glover y  y. — The  only  question  in    this 
appeal  is,    whether    the    judgment-debtor, 
Jadoo  Monee  Dossee,  is  entitled  to  a  set-off 
against  a  decree-holder,  who  purchased  the 
fights  and   interests  of  Nobin   Chunder  in  a 
decree,  which  he  had  obtained  against  Jadoo 
Monee.    Nobin   Chunder  got  a  decree,  it 
appears,  on  the  23rd  Januar}*  1869,   against 
Jadoo  Monee  Dossee,  and  she  got  a  decree 
against  Nobin   Chunder  for  8,000    rupees 
on  the    8th    July     1870.    The    purchaser 
bought  at  auction  the  rights  and  interests  of 
Nobin  Chunder,  and  now  wishes   to  execute 
that  decree  against  Jadoo   Monee  Dossee. 
She,  on  her*  part,  requires  that  her  decree 
against  Nobin  should  be  set  off.    The  Subor- 
dinate Judge  allows  the  set-off,  and  we  think 
he  is  right.     It  is  contended  by  the  vakeel  for 
the  appellant  that    the  decrees    not  being 
decrees  of  the  same  Court,  one  cannot  be  set 
off  against  the  other,  that  the  decree  of  Nobin 
Chunder  against  Jadoo  Monee  was  passed 
by  the   Principal   Sudder  Ameen,   and   the 
decree  of  Jadoo  Monee  against  Nobin  was 
the  decree  of  the  High  Court,  and  therefore 
these  decrees  not  being  decrees  of  the  same 
Court,  no  set-off  can  be  allowed.     But  we 
observe  that  Section  209,  Act  VIII.  of  1859, 
.  refers  not  only  to  cases  of  decrees  ^the  same 
Court,  but  also  to  decrees  in  the  same  Court. 
•  So  that,  if,  as  contended  by  the  appellant,  the 
decree  of  Jadoo   Monee  was   not  sent  to  the 
Court  of  the  Principal  Sudder  Ameen,  the 


words  of  the  second  part  of  the  Clause  would 
apply,  inasmuch  as  this  decree,  as  well  as 
Nobin's  decree  against  Jadoo  Monee,  were  w 
the   Court  of  the  Principal  Sudder   Ameen 
at  the  time  the  set-off  was  applied  for.     It 
has  been  argued  that  the  words  "  in  "  and 
"  of'  ought  both  to  be  considered  as  meaning 
the  **  decrees  of  the  same  Court  ;  "  and  lhat»  . 
whereas  these  are  not  both  of  them  decrees 
of  the  Principal  Sudder  Ameen's  Court,  one 
decree  cannot  be  set  off  against  the  other.     It 
seems  clear  to  us,  looking  at  the  words  of  the 
Section,  that  the  Legislature  made  a  special 
difference  between  the  words  "i»"  and  "e/^;" 
and  that  whilst  the  word  "  ^"applies  properly 
to  decrees  passed  by  the  same  Court,  the  word 
"  in  "  applies  to  decrees  which  have  got  inta 
that  Court,  and  are  waiting  there  for  execaiiau 
It  appears  to  us  that  the  Legislature  intended 
to  make  a  distinction  between  the  two  classes 
of  cases,  and  laid  down  rules  with  reference 
both  to  decrees  of  the  same  Court,  and  also 
to  decrees  transferred  to  the  same  Court,  or 
which,  for  some  reason  or  other,  had  got  into 
the  same  Court,  and  were  waiting  there  for 
execution.     In  this  particular  case,  there  is 
no  reason  why  we  should  come  to  any  other 
conclusion;   because  the  judgment  of    the 
High  Court  merely  put  right  the  judgment 
of  the  Court  below,  and  passed  a  decisi<MEi, 
which  the  Court  below  ought  to  have  passed. 
We  are,   therefore,   of    opinion  that    the 
Subordinate  Judge  is  right  in  allowing  the 
set-off  in  this  case.     The  appeal  ts  dismissed, 
but  without  costs,  no  one  appearing  for  the 
respondent.  ' 

Mitter,  7".— I  am  of  the  same  opinion. 

Both  the  decrees  were  being  executed  in  the 

same  Court,  andlhe  words  of  the  Act  seem 

I  to  me  to  be  large  enough  to  cover  a  case  of 

this  kind. 


The  22nd  December  1871. 

Present  : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chief 
Justice,    and    the     Hon'ble    Dwarkanath 
'     Mitter,  fudge. 

Jurisdiction— Small  Cause  Court— Personal  pro- 
perty— Share  under  aa  intestacy. 

In  the  Matter  of 

Grish  Chunder  Singh,  Petitioner^ 

versus 

Anna  Dossee  and  another,  Opposite  Party, 
Mr,  H.  E,  Mendies  for  Petitioner. 
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Baboo  Grish  Chunder  Mookerjee  for 
Opposite  Party. 

The  decree  of  a  Small  Cayse  Court  was  annulled  as 
made  without  jurisdiction  in  a  suit  to  recover  money  as 
petsonal  property  in  respect  of  a  share  under  an  intes- 
iKy* 

Couch,  C.  J. — ^This  case  seems  to  be  clear. 
It  is  not  a  suit  for  money  due  on  any  con- 
tract, because  there  is  no  contract  between 
the  plaintiff  and  the  defendant.  This  is  a 
soit  to  recover  money  as  personal  property, 
and  it  is  to  recover  it  in  respect  of  a  right 
to  a  share  under  an  intestacy,  and  therefore 
comes  within  the  exception  that  the  Small 
Cause  Court  is  not  to  have  jurisdiction  where 
die  suit  is  for  a  share,  or  part  of  a  share, 
onder  an  intestacy.  The  Small  Cause  Court 
Ittd  no  jurisdiction  to  entertain  such  a  suit, 
and  therefore  the  decree  of  the  Small  Cause 
Goart  in  this  case  must  be  annulled  as  being 
made  without  jurisdiction. 


.The  4th  January  1871. 

Present : 

The  Hon'ble  G.  Loch  and  W.  Ainslie, 

Judges, 

jvisdiclkm'—AppeUate  Court  —  Ailiiitssi<m  of 
additional  Evideiice— Special  Appeal  —  Re- 
view of  Jadgment 

Applicaiion  for  Special  Appeal  from  a  deci- 
sion passed  by  the  Judge  of  Sarun,  dated 
the  2glh  June  i8yi,  affirming  a  decision 
9f  ike  Moonsiff  of  that  district ^  dated  the 
2nd  February  iS^i, 

Ram  Lall  (Plaintiff),  Appellant, 

versus 

Rung  Lall  (Defendant),  Respondent. 

Bdioo  Bama  Churn  Banerjee  for  Appellant. 

No  one  for  Respondent. 

Aa  Appellate  Court  may,  under  section  355,  Act  VI 11. 
^  1^  admit  additional  evidence. 

h  Ihb  case  the  Judf^e  in  appeal  declined  to  do  so,on 

JETOsnd  that  application  for  the  admission  of  addi-' 

*  evidence  should  have  been  made  to  the  lower 

•   Hkld  that,  instead  of  applying^  for  the  admis- 

^^spedal  appeal,  the  proper  course  would  have 

>  to  apply  to  the  Judge  for  a  review  of  his  order* 

^K  J. — In  this  case,  when  the  appeal 
1^  peoding  before  the  Judge,  the  peti- 
|honer  wished  to  file  some  fresh  document- 
W  evidence,  which  the  Judge  refused  to 
r^^  cnt  the  ground  that  application  for 
"^  Amission  of  that  evidence  should  have 


been  made  to  the  Moonsiff.  It  appears  how- 
ever that  the  Moonsiff  decided  the  case  in 
the  month  of  February  1871,  and  that  this 
evidence,  which  consists  of  the  deposition  of 
the  defendant  and  certain  accounts  which  he 
attested  when  examined  by  the  High  Court 
in  another  case,  was  not  in  existence 
till  April  1 87 1,  and  therefore  the  appli< 
cation  for  its  admission  could  not,  as  the 

iudge  supposes,  have  been  made  to  the 
loonsiff.  By  the  law  (section  335,  Ad  VIU. 
of  1859)  the  petitioner  is  not  entitled  in  an 
Appellate  Court  to  produce  additional  evi* 
dence,  but  the  Appellate  Court  may,  if  it  thinks 
proper,  admit  it.  In  the  present  case,  we 
think  that  the  proper  course  would  have  been 
to  have  applied  to  the  Judge  for  a  review  of 
his  order,  pointing  out  to  him  the  mistake 
which  he  clearly  made  in  the  reasons  be  gave 
for  rejecting  the  additional  evidence,  and  that 
the  application  for  the  admission  of  special 
appeal  should  not  have  been  made.  We 
reject  this  application. 


The  4th  January  1872. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges, 

Recovery  of  Possession— Dispossessioo  of  Wi* 
dow  and  Minor  Son— Mokurruree  Pottah— - 
Abandonment. 

Application  for  Special  Appeal  from  a  deci- 
sion  passed   by    the   Subordinate  Judge 
of  Hooghly,  dated  the  2tst  August  iSji, 
affirming   a  decision   of  the  Moonsiff  of 
that  district,  dated  the  27th  April  iSji. 

KaleeCoomar  Patlur  and  others  (Defendanta), 

Appellants^ 

versus 

Khettur  Nath  Bang  (Plaintiff),  Respondent. 

Baboos  Anund  Chunder  Ghossal  and  Rash 
Beharee  Ghose  for  Appellants. 

No  one  for  Respondent. 

Plaintiff  sued  for  possession  c  f  a  tenure  on  the  allegfa- 
tton  that  his  father  had  held  it  on  a  niokurruree  pottak 
of  1257  till  his  death  in  1264,  when  plamtiff,  a  mmor, 
and  his  mother,  a  widow,  were  ousted  bv  defendant,  the  ^ 
present  lessee  of  the  zemindar,  both  of  whom  put  for- 
ward a  common  defence  to  the  effect  that,  on  pfaintiff's 
fSher»s  death  and  plaintiff's  inab.htv  to  pay  rent,  plamt-' 
iff  abandoned  the  tenure.  Though  plaintiff*.  »wii*r. 
ri^^potiah  was  found  to  be  inadmissible  and  invalid. 
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yet  plaintiff  was  held  entitled  to  possessioo  of  the  tenure 
which  admitte^y  was  his  father^s,  apd  which  it  had  not 
been  proved  the  son  ever  abandoned. 

Kempy  y, — This  was  a  suit  for  possession 
of  a  tenure  from  which  the  plaintiff  alleged 
tbat  he  had  been  dispossessed  in  1265  by  the 
defendant.  The  plaintiff  alleged  that  his 
father  held  the  tenure  on  a  mokurruree  pottah 
of  the  year  1257;  that  the  plaintiff's  father 
held  the  tenure  up  to  1264  when  he  died, 
and  the  plaintiff  being  then  a  minor,  and  his 
mother  a  helpless  widow,  they  were  oasted 
by  the  defendant,  and  the  present  suit  is 
brought  for  recovery  of  possession. 

The  defendant  pleaded,  first,  that  the  suit 
was  barred  ;  and,  second,  that  the  plaintiff's 
father  never  obtained  a  mokurruree  poUah  ; 
that  he  was  an  ordinary  tenant ;  that  he  held 
the  tenure  up  to  the  time  pf  his  death  ;  and 
that  the  plaintiff  having  then  fallen  into 
arrears  and  absconded,  the  zemindar  resumed 
the  tenure  and  let  it  out  to  the  defendant  in 
1267. 

Both  Courts  have  decreed  the  plaintiff's 
claim.  The  mokurruree  pottah  not  being  on 
stamp  paper,  it  was  considered  by  both  the 
Courts  below  to  be  inadmissible;  and  they 
further  held  that,  as  it  was  signed  by  the 
karpurdauz  of  the  zemindar,  it  was  not  a 
valid  document ;  but  both  Courts  have  found 
that  the  plaintiff's  father  was  a  khod-khast 
chupperbund  ryot,  and  that  he  had  built  a 
house  on  the  land ;  and  here  we  may  observe, 
with  reference  to  the  point  raised  in  special 
appeal,  that  the  fact  of  the  plaintiff's  father 
having  built  a  hut  upon  the  land  as  a  khod- 
kbast  chupperbund  ryot  would  not  give  him 
a  right  of  occupancy  to  the  land,  as  it  was 
not  taken  for  agricultural  purposes  ;  that  the 
ai<ea  of  the  land  is  5^  beegahs,  and  could  not 
very  well  have  been  taken  for  the  sole  pur- 
pose of  erecting  a  house  thereon  ;  moreover, 
on  discovery  of  that  fact,  the  pleader  for 
the  applicant  abandoned  that  contention. 

In  special  appeal  it  is  contended  that  the 
plaintiff  ought  to  have  proved  his  title  ;  and 
that  not  having  done  so,  and  his  mokurruree 
pottah  having  been  found  to  be  inadmissible 
and  invalid,  the  suit  ought  to  have  been  alto- 
gether dismissed. 

In  this  case  it  is  very  clear  that  both  the 

defendant  (the  present  lessee  of  the  zemindar) 

and  the  zemindar  put  forward  a  common 

defence  to  the  effect  that  the  lands  in  dispute 

jvere  the  lands  tenanted  by  the  father  of  the 

"plaintiffs,  but  that,  on  the  death  of  his  father, 

»tbe  plaintiff  not  having  been  able  to  pay  the 

rent,  he  abandoned  the  tenure.     Both  Courts 

have  found  that  thai  plea  was  not  proved  : 


that  the  plaintiff's  father  had  held  the  land 
up  to  the  time  of  his  death,  which  occoned  in 
1 264  ;  that  a  house  had  been  built  on  a  por- 
tion of  the  land,  and -that  the  plea  of  aban- 
donment by  the  plaintiff  was  false.  Wt 
think,  therefore,  that  the  plaintiff  was  cleaik 
entitled  to  the  relief  which  he  obtained  la  the 
Court  below,  namely,  to  possession  of  th6 
tenure  which  admittedly  was  his  father's 
tenure,  and  which  it  has  not  been  proved  that 
the  son  ever  abandoned. 

The  application  is  rejected. 


The  4th  January  1872. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

yudgm. 

New  trial— Confession  of  Jndgment— Fnuid^ 
False  Personation. 

In  the  matter  of 

Huro  Monee  Dossee,  Petitioner. 

Baboo  Sham  Loll  Mitttr  for  Petitioner. 

A  Subordinate  Judge  may,  on  the  ground^  of  fraud 
and  false  personation,  g^rant  a  new  trial  where  jadfifiBait 
has  been  passed  on  confession  of  judpnmit. 

Kempy  J. — This  is  a  motion  on  the  paitof 
one  Huro  Monee  Dossee,  widow  of  Nitobut 
Doss,  deceased,  and  guardian  of  her  mtnofj 
son,  Gobind  Chunder  Doss.  It  appears  that 
the  plaintiff's  husband  sued  one  PuteetMo-j 
hinee  Dossee,  the  widow  of  Khettro  Mohun 
Haider,  in  the  Small  Cause  Court.  It  is 
alleged  that  the  latter  admitted  the  debt,  and 
applied  to  the  Court  to  be  permitted  to  pay 
the  amount  due  by  instalments,  and  the 
Small  Cause  Court  Judge  passed  an  order 
on  the  terms  of  this  application  on  the  18th 
November  1870.  The  judgment  of  ^ 
Small  Cause  Court  is  to  this  effect:  "De- 
''fendant  enters  judgment  by  confessioD, 
"agreeing  to  pay  104  rupees,  at  8  rupees 
"per  month,  from  Kartick  1277  to  Kartk^k 
"  1278.  In  default  of  two  kistSy  all  iastal- 
^'ments  will  lapse  and  interest  will  nm  at 
"  half  anna  per  rupee  per  mensem.  PlaintMf 
"affirms  these  terms:  Verdict  for  plaioiiS; 
"defendant  to  pay  104  rupees  as  agreed 
"  on."  Subsequently,  it  is  alleged,  the  plaint- 
iff's husband  executed  this  decree  of  C^ 
Small  Cause  Court  under  a  certificate  in 
the  Moonsiff's  Court  of  Sulkea,  and  attach- 
ed  the  dwelling-house  of  the  judgina>U' 
debtor,   who   deposited   the   amount  of  tb^ 
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dflccee  into  Court  on  the  21st  of  June  1S71. 
Tlieo»  on  tbe  ist  July  1871,  the  opposite 
ptfty  supplied  to  the  Small  Cause  Court  Judge 
^a  new  trial.  Upon  this,  the  present  Judge 
of  the  Small  Cause  Court  of  Sealdah  took 
Ihe  evidence  of  the  defendant,  the  judgment- 
debtor  in  the  case,  and  he  deposed  that  he 
vas  not  acquainted  with  the  plaintiff;  he 
denied  having  filed  aconfessimi  of  judgment, 
or  having  employed  a  pleader  in  the  case  ; 
that  no  summons  was  served  upon  him  ;  that 
the  case  was  a  false  case,  and  that  he  had 
been  falsely  personated.  On  this,  the  present 
Jodge  of  the  Small  Cause  Court,  Mr.  Towers, 
set  aside  the  order  of  the  former  Judge, 
Mr.  Bell,  and  granted  a  new  trial.  It  is 
admitted  that  no  appeal  lies  against  this  order ; 
boL  the  applicant  comes  in  and  invokes  the 
assistance  of  the  Court  on  the  ground  that 
tut  Small  Cause  Court  Judge  has  acted  with- 
out jurisdiction  in  granting  a  new  trial  under 
the  provisions  of  Section  21,  Aft  XI.  of 
1865,  inasmuch  as  that  section  does  not 
admit  of  the  admission  of  a  new  trial  in  cases 
vbeie  judgment  has  been  passed  on  confes- 
skm  of  judgment ;  and,  secondly,  on  the 
gmund  that  no  notice  of  the  intention  of  the 
OpfMKite  party  to  move  for  a  new  trial  has 
loea  given  to  the  petitioner. 

We  think,  on  both  these  grounds,  that  the 
^plication  must  fail.  We  think  that  there 
can  be  no  doubt  that  in  a  case  like  this, 
Mere  tbe  Subordinate  Judge  has  granted 
a  new  trial  on  the  ground  that  fraud  and 
libe  personation  have  been  alleged,  and,  to 
I  certain  extent,  proved  by  the  deposition  of 
ftc  judgment-debtor,  he  was  quite  right  to 
gram  a  new  trial,  independent  of  the  fact  of 
the  former  judgment  having  been  passed  on 
confession  of  judgment. 

With  reference  to  the  second  point,  we 
may  observe  that  the  application  for  a  new 
Wal  was  made  on  the  ist  July  1871,  and 
■otiiing  was  done  to  oppose  the  application 
•n  tbe  Small  Cause  Court ;  and  although  the 
application  was  granted  so  far  back  as  the 
Jftof  September  1 87 1,  no  steps  were  taken 
^move  this  Court  until  in  December   1871. 

We  reject  the  application. 


The  15th  December  1871. 

Present : 

fte  Hon'ble  Sir  Richard  Couch,  A7.,  Chief 
J^iice,  and  the  Hon'ble  A.  G.  Macpher- 
^90,  Judge. 

%Pfag  —  Charter-party  —  Freight  —  Assign- 
JMBttf  BtBs  of  LadmeT-Lien— Construction— 
Gnanatee— Short  Delivery. 


Appeal  from  the  judgment  of  the  HonhU 
J,  B,  Phear,  exercising  the  Ordinary 
Original  Civil  Jurisdiction  of  the  High 
Court, 

John  Sheriff  Dods  and  others  (Defendants), 

Appellants,    • 

versus 

Charles  Edward  Stewart  (Plaintifi), 
Respondent, 

Mr,  Lowe  and  Mr,  Cowell  for  the 
Appellants. 

Mr,  Evans  and  Mr,  Fergusson  for  the 

Respondent. 

Held  by  the  terms  of  the  charter-party  in  this  case 
that  the  owner  of  the  vessel  had  an  undoubted  right  to 
keep  possession  of  the  cargo  until  the  freight,  aocordtfig 
to  the  charter-party,  was  paid;  and  as  the  bills  m 
lading  referred  to  tnc  terms  of  the  charter-party,  that 
he  had,  as  against  the  holders  of  the  bills  of  lading,  the 
same  right,  1.  e.,  not  to  part  with  the  goods  without  be- 
ing 6rst  paid  the  freight. 

HBLD,also,  that  the  master's  allowing  a  portion  of  the 
cargo  to  be  delivered  would  not  prevent  tbe  owner  of 
the  vessel  from  insisting  upon  his  lien  on  the  remainder 
until  the  freight  due  to  him  had  been  paid  ;  and  that 
the  fair  construction  of  the  letter  of  guarantee  givien  kf 
the  holders  of  the  bills  of  lading, to  the  agents  of  the 
vessel  for  "  the  payment  of  the  oalance  of  freight  due 
under  the  charter-party  less  any  claim  for  short  deli- 
very, &:c.,"  was  that  it  was  to  be  a  guarantee  for  the 
payment  of  the  balance  of  the  freight  due  under  the 
charter  less  any  claim  which  the  charterer  might  have 
against  the  owner,  and  that  it  did  not  extend  to  a  claim 
arising  out  of  the  master  signing  bills  of  lading  for 
more  goods  than  were  put  on  board  the  vessel. 

This  was  an  appeal  from  a  judgment  of 
Mr.  Justice  Phear  in  an  action  brought  by 
the  master  of  the  ship  Charmian  against 
Messrs.  Ker,  Dods,  &  Co.  for  the  recovery 
of  Rs.  10,087-12-5,  alleged  to  be  due  by  the 
defendants  to  the  plaintiff  under  a  guarantee 
dated  the  14th  June  1871.        1 

The  plaintiflF  in  his  written  statement 
alleged  as  follows  : — 

On  the  19th  January  1S71,  the  plaintiff, 
who  is  the  master  of  the  British  barque 
Charmian,  which  was  then  lying  in  Hobson's 
Bay,  Melbourne,  in  Australia;  entered  into  a 
charter-party  for  the  charter  of  the  said 
barque  for  the  voyage  from  Geography  Bay, 
in  the  Western  Australia,  and  or  Koomanah 
Bay  and  or  Freemantle,  to  Calcutta. 

The  charter-party  was  as  follows  : — 

"  Charter-party. 

'*  Melbourne,  igth  January  i8yi, 

''  It  is  this  day  mutually  agreed  between 
Captain  C.  E.  Stewart,  master  and  agent  lor 
owners  of  the  first  class  ship  or  vessel  called 
the  Charmian,  of  the  measqremeiit  of  s  SO  tons 
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register  or  thereabouts,  now  in  Hobson's  Bay, 
whereof  he  fs  master,  of  the  one  part,  and 
Messrs.  Charles  H.  Compton  &  Co.,  of  Cal- 
cutta, merchants,  the  charterers,  of  the  other 
part.  That  the  said  ship  being  tight,  staunch, 
and  strong,  and  every  way  fitted  for  the 
voyage,  shall,  with  all  convenient  speed,  sail 
and  proceed  to  Geography  Bay  (Vasse),  and 
or  Koomanah  Bay  (Bunbury)  and  or  Free- 
mantle,  or  so  near  thereunto  as  she  may  safely 
get,  and  there  load  from  charterers'  agents 
a  full  and  complete  cargo  of  legal  merchan- 
dize, consistins:  principally  of  timber  (railway 
sleepers),  Swan  timber,  horses,  .ind  other  live- 
stock (their  provender),  and  or  other  legal 
merchandize  which  the  said  charterers  bind 
themselves  to  ship,  not  exceeding  what  she 
can  reasonably  stow  and  carry  over  her 
tackle,  apparel,  provisions,  and  furniture,  and 
being  so  loaded  shall  therewith  proceed  to 
Calcutta,  or  so  near  thereunto  as  she  may 
safely  get,  and  deliver  the  same  unto  any 
vessel,  or  at  any  wharf  or  pier,  or  railway 
jetty,  where  the  ship  can  safely  lay  afloat,  as 
directed  by  the  charterers,  on  being  paid 
freight  at  and  after  the  lump  sum  of  eleven 
hundred  and  fifty  pounds  sterling  {£1,1 50) for 
the  full  reach  of  the  ship. 

"  The  ship  to  carry  one  cabin  passenger 
only  (and  one  groom  for  every  ten  horses) 
free  of  charge,  and  the  charterers  to  provide 
all  requirements  for  said  livestock. 

"  The  ship  to  convey  hence  to  the  port  of 
loading  water-tanks  or  any  other  cargo  on 
charterers'  account,  free  of  charge  (the  act  of 
God,  the  Queen's  enemies,  fire,  and  all  and 
every  other  dangers  and  accidents  of  the  seas, 
rivers,  and  navigation  of  whatever  nature  and 
kind  soever  during  the  said  voyage  always 
excepted).  The  said  freight  to  be  paid  on 
unloading  and  right  delivery  of  the  cargo,  as 
customary,  in  net  cash,  at  an  exchange  of  the 
day,  at  6  months'  sight  bank  drafts  on  Lon- 
don, less  any  advances  that  may  have  been 
made. 

"  Thirty  running  days  (Sundays  and  holi- 
days excepted)  "are  to  be  allowed  the  said 
charterers  (if  the  ship  is  not  sooner  despatch- 
ed) for  loading  in  the  said  ports,  and  time 
occupied  in  shifting  the  ports  not  to  count 
as  lay  days,  and  to  be  discharged  with  all 
despatch. 

"  Lay  days  not  to  commence  until  twenty- 

ipur  hours  after  written  notice  has  been  given 
>y  the  master  that  the  ship  is  ready  to  re- 
ceive cargo.  Cargo  to  be  brought  to  and 
taken  from  alongside  at  the  expense  and 
risk  of  the  freighter.  And  twenty  working 
days  on  ^emttrrage  over  the  said  lying  days 


at  fifteen  pounds  per  day ;  money  for  the  ship's 
ordinary  disbursement  to  be  advanced  by  the 
charterers  or  their  agents  at  Western  Aastra* 
lia  not  exceeding  two  hundred  pounds  ster- 
ling (;^2oo),  and  at  Melbourne,  if  required, 
one  hundred  pounds  sterling  (;^ioo),  on 
customary  terms,  viz.,  seven  per  cent.,  for  cost 
of  insurance,  commission,  and  exchange. 

■ 

'*  The  captain  to  sign  bills  of  lading  at  any 
rate  of  freight  the  charterers  or  their  agents 
may  require  without  prejudice  to  this  char- 
ter-party, but  the  aggregate  amount  not  be- 
low the  chartered  amount.  The  ship  to  be 
consigned  to  charterers'  agent  at  port  of 
loading  and  discharge  free  of  commission. 

"  Penalty  for  non-performance  of  this  agree- 
ment— estimated  amount  of  freight. 

*'  Five  per  cent,  comnyssion  on  the  gross 
amount  of  freight  is  due  by  the  ship  to 
S.  De  Beer,  ship  broker,  on  signing  this 
charter-party." 

Pursuant  to  such  charter-party,  the  Char^ 
mian  proceeded  successively  to  Geography 
Bay,  Koomanah  Bay,  and  Freemantle,  and 
took  in  a  cargo  of  timber  consisting  of  rail* 
way  sleepers,  jarrah  timber  of  various  sizes, 
sandal  wood  and  a  zurat  log,  and  40  horses 
and  2  bulls,  shipped  under  the  superintend- 
ence of  George  Compton,  a  brother  and 
agent  of  Charles  H.  Compton,  and  on  ac- 
count of  the  latter.  On  the  arrival  of  the 
Charmian,  delivery  of  the  cargo  to  Charles 
H.  Compton  commenced  ;  and  on  the  I2tb 
June  1 87 1,  plaintiff's  agents  applied  to  him 
for  payment  of  the  freight  due  in  respect  of 
the  said  ship,  and  wrote  as  follows  : — 

"  The  chartered  inward  of  the  Charmian 
we  make  up  as  follows  : — 

£    s.  d. 

*' Freight  per  charter-party      1,150    o    0 
"■  Less  disbursements       ...       178    o    o 


*'  Demurrage 


972     o    o 
45    o    0 

^1,017     O    0 


''At  i-ii  exchange  ...  Rs.  10,612     2    9 


^B 


**  Owing  to  the  way  in  which  the  cargo 
was  discharged,  the  ship  has  not  the  usual 
lien  for  freight,  and  suggesting  that  you 
should  pay  us  this  amount  now,  and  we  shall 
be  responsible  to  you  for  any  claims  you  may 
have  against  the  ship  for  short  delivery  or 
otherwise." 
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This  letter  was  retarned  by  Compton  &.  Co. 
with  a  direction  to  forward  it  to  the  defend- 
ants ;  and  accordingly,  on  the  same  day,  the 
plaintiff's  agents  wrote  to  the  defendants  : 
"  Please  to  say  whether  yon  will  make  your- 
selves responsible  for  the  freight,  as  we  shall 
be  qtiite  satisfied  with  your  assurance  to  that 
effect;  we  do  not  know  Messrs.  Compton 
&  Co." 

In  reply,  the  defendants  wrote  on  the  same 
day  to  say :  '*  We  have  merely,  on  behalf  of 
Messrs.  C.  H.  Compton  k  Co.,  to  refer  you 
to  the  charter-party." 

On  the  13th  June  the  plaintiff's  agents 
wrote :  **  The  freight  is  to  be  payable  on 
nolosuling  and  right  delivery  of  the  cargo  as 
customary;  and  you  are  aware  that  the 
custom  here,  when  inward  freight  is  payable, 
is  to  pay  such  freight  to  the  ship's  agents, 
and  obtain  delivery  order  before  the  cargo  is 
given  up.  We  think  therefore,  in  these 
circumstances,  the  freight  ought  now  to  be 
paid  the  vessel,  as  the  quantity  of  cargo  now 
on  board  barely  amounts  in  value  10  the 
chartered  freight .  If  however  you  will  give 
OS  your  own  assurances  that  the  freight  will 
be  paid  as  soon  as  the  cargo  is  discharged, 
ve  shall  be  quite  satisfied.'' 

On  the  same  day,  Findlay,  Muir,  &  Co.,  as 
agents  of  the  Charmian^  wrote  as  fol- 
lows :  **  In  reply  to  your  letter  of  date, 
we  would  remark  that  we  know  of  no  such 
cnstom  as  you  mention,  m.,  that  inward 
freight  under  a  charter-party,  such  as  1  hat  of 
the  Lharmian^  is  payable  before  delivery  of  the 
cargo.  In  fact,  if  there  is  any  custom  at  all, 
it  is  exactly  the  reverse  of  what  you  state. 
We  are  not  the  charterers  of  the  Charmtan  ; 
but  the  cargo  belongs  to  us,  until  our  lien  on 
it  is  paid  off ;  and  we  therefore  do  not  feel 
called  upon  to  give  any  guarantee  such  as 
that  you  require.  We  do  not  think  however 
^  you  need  be  under  any  apprehension 
^bout  the  freight,  as  we  will  see  that  you 
are  paid  before  we  deliver  any  balance  that 
t&ay  result  from  the  sale  of  the  timber  to 
Messrs.  C.  H.  Compton  &  Co.'' 

On  the  14th  June,  Findlay,  Muir,  &  Co. 

^'TOte  to  the  defendants,  saying :  "  We  beg 

to  thank  you  for  your  favor  of  yesterday; 

^tit  we  are  quite  clear  that,   both  by   the 

gtikeral  bearing  of  the  law  on  the  subject 

^  also  by  custom,  the  Charmian  is  en- 

^fcd  now  to  be  paid  the  chartered  freight. 

''c  must  therefore  refuse  to  deliver  any  more 

^go  till  this  is  done.     Unless  some  saiisf ac- 

^  wrangement  for  the  due  payment  of  the 


inward  freight  is  made  to-day,  we  shall  land 
the  balance  of  the  cargo  ourselves.  Kindly 
communicate  this  to  Messrs.  Compton  &.  Co. 
They  have  already  received  about  ;f  600  for 
the  freight  on  the  horses  which  was  under 
lien  to  the  ship  on  account  of  chartered 
freight.  This  was  paid  before  the  vessel 
came  into  our  hands." 

On  the  same  day  the  defendants  wrote  in 
reply  as  follows:  ''If  you  look  again  at 
the  charter-party,  you  will  find  that  trie  ship 
is  in  the  hands  of  the  charterers'  agents  until 
the  discharge  is  coinpleted.  You  have  there- 
fore no  locus  standi  in  the  matter,  and  we 
would  therefore  warn  you  against  delaying 
the  vessel's  discharge.  If  you  still  think  you 
have  a  right  to  interfere,  we  have  no  objec- 
tion to  the  matter  being  referred  to  some 
independent  arbitrator." 

To  this  Findlay,  Muir,  &  Co.«  on  the 
same  day,  rejoined  :  **  We  are  favored  with 
your  letter  of  to-day  just  received.  Our  locus 
standi  is  that  of  agents  for  the  owner  and 
captain  of  the  Charmiany  whose  interests 
in  the  matter  we  are  bound  to  protect. 
We  must  therefore  adhere  to  the  resolution 
expressed  in  our  letter  of  this  morning. 
We  have  no  wish  to  give  any  unnecessary 
annoyance  in  this  matter,  and  shall  feel  much 
indebted  if  you  will  either  give  us  your 
own  guarantee  for  payment  of  freight  on 
delivery  or  advise  Messrs.  Compton  to  pay 
the  amount  at  once.  We  shall  of  course  be 
responsible  for  any  short  delivery  or  rightful 
I  claim  the  charterer  may  have  on  the  vessel ;" 
and  added  l>y  way  of  postscript ;  "  We  feel 
that,  as  agents  of  the  ship,  we  should  fail  in 
our  duty  by  referring  this  matter,  and  the 
fact  of  the  inward  consignment  being  to 
Messrs.  Compton  &  Co.  does  not  preclude  us, 
as  the  owner's  agents,  from  interfering  on 
their  behalf." 

Thereupon,  on  the  same  day  (f.  ^.,  the 
14th  June),  the  defendants  wrote  to  Findlay, 
Muir,  &  Co.:  "As  it  will  be  necessary 
for  us,  for  the  protection  of  our  interests,  to 
get  delivery  of  the  cargo,  and  as  we  do  not 
care  about  further  trouble  in  the  matter,  we 
agree  to  guarantee  payment  of  the  balance  of 
freight  due  on  the  charter-party,  less  any 
claims  for  short  delivery,"  &c. 

The  delivery  of  the  cargo  having  been 
completed  on  the  21st  June  1871,  the  plain^ 
iff's  agents  on  the  following  day  wrote  to 
defendants  to  say  :  *'  The  timber  per  Char- 
minn  is  pow  all  discharged,  and^we  make  ou( 
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tbe  freight  ^ue  to  the  vessel  to  be  as  fol- 
lows : — 

Freight  per  charter-party    ...   1,150    o    o 
Les9  disbursement  ...      178    o    o 


97a    o    o 
Demurrage  at  Freemantle...        45    o    o 


At  i-iii 


1,017    o    o 
...  Rs.  10,554  13    o 


"  In  addition,  there  is  a  claim  on  Messrs. 
C.  H.  Compton  &  Co.  for  the  hire  of  boats, 
which  they  requested  us  to  send  off  to  the 
ship  to  aid  in  the  discharge,  and  three  days' 
demurrage  of  the  ship  here  caused  by  the 
delay  in  discharging  the  cargo." 

On  the  same  day  the  defendants  replied  : 
"  We  have  your  letter  of  date  regarding  the 
freight  due  to  the  Charmian  ;  but  as  we  have 
not  yet  heard  from  our  landing  agent  that 
all  the  wood  is  discharged,  we  defer  further 
notice  on  the  subject  beyond  saying  that  we 
understand  there  is  a  serious  deficiency  in 
quantity,  for  which  the  captain  will  have  to 
g)v«  an  account.  Your  claim  on  Messrs. 
C.  H.  Cotilpton  A  Co.  for  demurrage,  Ac,  we 
have  nothing  to  do  with." 

And  on  the  23rd  June  1871  the  defendants 
wrote  to  the  plaintiff's  agents,  stating  that 
there  was  a  deficiency  of  3,846  pieces  of  jar- 
rah  scantling,  and  asking  if  the  captain  could 
give  any  explanation,  as  the  difference  seemed 
ehormous. 

On  the  a6th  June  1871  the  plaintiff's 
agents  wrote  to  the  defendants  as  follows  : — 

*'  With  reference  to  the  inward  freight  of 
the  Charmian,  we  now  beg  to  say  that  the 
bills  of  lading  were  signed  by  the  captain 
from  Messrs.  Compton  &  Co.'s  agents'  in- 
voices without  looking  at  the  mate's  receipts, 
which  were  retained  by  them ;  they  are  respon- 
sible therefore  for  any  mistake  in  the  quan- 
tities mentioned  in  the  bill  of  lading.  The 
log  book  shows  that  the  quantities  taken 
on  board  are  the  same  as  those  delivered 
here.  In  these  circumstances,  unless  the 
freight  is  p>aid  at  once,  we  shall  have  to  file 
a  plaint  against  Messrs.  Compton  &  Co.  and- 
£purselves  in  order  to  secure  the  captain's 
evidence,  as  the  ship  is  to  leave  on  Wednes- 
day. Please  let  us  khow  at  once  what  your 
decision  may  be." 

The  defendants  returned  the  folk>wing 
rtJply :.  '*  JiVa  have  your  letter  of  date,  and 


in  reply  would  merely  remark  that  you  are 
of  course  quite  at  liberty  to  file  a  plaint 
against  Messrs.  C.  H.  Compton  &  Co.  or 
ourselves  whenever  you  choose  for  the  freight 
per  Charmian,  .Only  from  what  the  capt^n 
said  in  our  office  to-day,  you  do  not  seem  to 
represent  correctly  his  views  of  the  matter. 
We  are  willing,  as  we  told  him,  to  let  the 
matter  remain  in  abeyance,  pending  a  refer- 
ence to  Western  Australia,  we  in  the 
meantime  paying  you  what  balance  of  frdght 
may  remain  over  and  above  the  claim  for 
short  delivery  ;  and  if  any  satisfactory  expla- 
nation is  given  of  the  extraordinary  dis- 
crepancy, then  we  shall  pay  you  the  amount 
now  claimed  by  us.  As  we  are  not  princi- 
pals in  the  matter  but  merely  holders  of  th^ 
bills  of  lading,  you  may  save  yourselves  and 
us  the  trouble  of  including  our  name  iii 
your  plaint,  as  it  will  ad^d  to  the  expense ; 
but  of  course  you  can  take  what  steps 
you  like." 

The  plaintiff's  written  sutement  goes  00  to 
say  that  the  claim  for  short  delivery  arose  oat 
of  a  difference-between  the  quantity  of  jamb 
timber  mentioned  in  a  bill  of  lading  signed 
by  the  plaintiff  at  Freemantle,  viz,,  13,673 
pieces,  and  the  quantity  actually  received 
on   board.     The    bill    of     lading    was    as 

follows  : — 

• 

''  Shipped  in  good  order  and  weli-condi- 
tioned  by  Mason,  Bird,  k  Ca  in  and  apoD  the 
good  ship  called  the  Charmian,  whereof  is 
master  for  this  present  voyage  C.  Stewart, 
and  now  riding  at  anchor  in  the  port  of 
Freemantle,  and  bound  for  Calcutta,  tbiiteen 
thousand  six  hundred  and  seventy-three 
(i3>673)  pieces  of  jarrah  timber  of  various 
sizes  and  dimensions,  measuring  seven  thou* 
sand  and  six  cubic  feet,  or  one  hundred  and 
forty  loads,  being  marked  and  numbered  as  in 

the  marffin,  and  are 

^A*c  ^'  ^^  ^^  aelivercd  in 

the  like  good  order 
and  well-conditioned  at  the  aforesaid  port  of 
Calcutta  (the  act  of  God,  the  Queen's  enemies, 
fire,  and  all  and  every  other  dangers  and  ao- 
clients  of  the  seas,  rivers,  and  navigations  of 
whatever  nature  or  kind  soever  excepted) 
unto  Chas.  H.  Compton  &  Co.  or  to  their 
assigns.  Freight  for  the  said  goods  to  be  paid- 
in  Calcutta  in  accordance  with  the  terms  aitd 
conditions  of  the  charter-party.  In  witness 
whereof  the  master  or  purser  of  the  said 
ship  hath  affirmed  to  three  bills  of  lading,  ail 
of  this  tenor  and  date,  the  one  of  which 
bills  being  accomplished,  the  others  tO" 
stand  void.   .   . 
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"Dated  in  Freemantle,  the  twenty-fourth 
day  of  April  1871. 

*'  Weight  and  contents  unknown  to 

"  Chas.  E.  Stkwart. 

(On  back) 
*'  Chas.  H.  Compton  and  Co., 
"  By  their  Attorney, 
Geo.  S.  Compton." 

The  circamstances  under  which  the  plaint- 
ifi  signed  sach  bill  of  lading  are  explained 
as  follows  in  his  written  statement : — 

Shortly  before  the  vessel's  departure  from 
Freemantle,  but  on  the  same  day  on  which 
racb  departure  took  place,  the  plaintiff  was 
oa  shore  at  an  hotel  at  which  he  and  the 
nid  George  Compton  were  in  the  habit  of 
transacting  their  business*  when  the  said 
George  Compton  tendered  to  the  plaintiff 
the  bill  of  lading  in  question  for  signature, 
|ad  which  he  requested  the  plaintiff  to  sign 
without  delay  to  enable  him  to  forward  the 
same  by  the  mail  which  was  leaving  on  the 
same  day,  and  which  he  was  desirous  to  do. 
No  mate's  receipts  for  the  cargo  mentioned  in 
the  said  bill  of  lading  were  presented  to 
the  plaintiff;  and  on  his  asking  for  such  re- 
ceipts, George  Compton  informed  him  that 
he  had  not  received  the  same  from  the  per- 
sons who  had  shipped  the  cargo  for  him,  and 
whose  place  of  business,  where  the  receipts 
were,  was  distant  some  ten  or  fifteen  miles  up 
the  river  from  Freemaqtle.  George  Comp- 
ton however  produced  to  the  plaintiff  an 
mvoicej  which  he  represented  contained  an 
accurate  statement  of  the  quantity  of  tim- 
ber shipped,  and  which  agreed  with  the 
namber  mentioned  in  the  bill  of  lading;  and 
OB  his  again  pressing  the  plaintiff  to  sign 
such  bill  of  lading,  the  plaintiff,  acting  in 
good  faith  on  the  representation  of  the  said 
George  Compton  and  to  oblige  him,  and  there 
being  also  no  time  to  allow  of  his  proceeding 
on  board  the  said  barque  to  inspect  the  cargo 
book  showing  the  quantity  of  goods  shipped, 
signed  the  said  bill  of  lading. 

The  plaintiff's  written  statement  went  on  to 
allege  that  the  quantity  of  timber  mention- 
ed in  all  the  other  bills  of  lading  granted 
by  the  plaintiff  agreed  with  that  shown  by 
the  cargo  and  log  books  of  the  barque 
to  have  been  put  on  board,  and  which  had  been 
delivered ;  and  that  the  plaintiff  had  deliver- 
ed all  the  cargo  which  was,  in  fact,  loaded  on 
board  the  said  ship  Charmian  under  the 
said  charter-party,  and  all  the  cargo  which 
by  bis  log  and  cargo  books  appeared  to 
have  been  so  loaded ;  and  he  submitted  that  no 
^  ox  bond  fide  c\2>:\m  could,  under  the  cir- 
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cumstances,  be  made  against  tiim  for  short 
delivery,  but  that  he  was  entitled  to  receive 
the  full  amount  of  his  freight  as  per  charter- 
party  less  ^^178  already  received. 

The  defendants  in  their  written  statement 
pleaded  that  the  Charmian  had  proceeded  to 
load  cargo  in  pursuance  of  the  terms  of 
the  said  charter-party  at  the  several  ports  of 
Bussellton,  Bunbury,  and  Freemantle,  and 
that  the  plaintiff  signed  and  delivered  to 
Messrs.  Charles  H.  Compton  &  Co.,  the 
charterers  of  the  said  vessel,  bills  of  lading 
for  an  aggregate  quantity  of  25,094  pieces 
of  timber ;  and  that  they,  the  defendants,  were 
bond  fide  holders  for  valuable  consideration 
of  the  said  bills  of  lading. 

The  defendants  further  stated  that  they 
received  the  said  bills  of  lading  in  the 
belief  that  the  same  truly  represented  the  gQo4s 
shipped  on  board  the  Charmian  by  the  plaint- 
iff, and  in  such  belief  accepted  and  paid,  or 
accepted  and  became  and  remain  liable  to  pay  at 
duedate,three  bills  of  exchange  for^i02-io-9, 
/"i  92-1 7-6,  and  ^^524-6-1,  respectively,  to  the 
order  of  the  National  Bank  of  Australasia ; 
that  the  said  bills  of  exchange,  bills  of  lading, 
and  other  shipping  documents  relating  to  the 
said  cargo  were  deposited  with  the  said  Na- 
tional Bank  of  Australasia  as  security  for 
the  due  payment  of  the  said  bills  of  exchange 
at  the  due  dates  thereof ;  and  the  said  bills 
were  thereupon  discounted  by  the  said  Bank 
in  Australia,  and  the  amount  less  discount 
was  paid  to  the  agent  or  attorney  of  the 
said  Messrs.  Charles  H.  Compton  &  Co., 
the  charterers  in  Australia ;  that  the  defend- 
ants have  also  paid  Rs.  8ao,  or  thereabouts, 
on  account  of  charges  and  expenses  incidental 
to  the  landing  the  cargo  of  the  said  vessel 
in  respect  of  which  they  hold  a  lien  on  the 
said  bills  of  lading ;  and  that  the  defend- 
ants, upon  acceptance  and  payment  in  manner 
aforesaid  of  the  said  bills  of  exchange, 
became  entitled  to  and  received  the  said  bills 
of  lading  and  shipping  documents  from  the 
Chartered  Mercantile  Bank  of  India,  London, 
and  China  in  Calcutta,  who  have  received  the 
same  from  the  said  National  Bank  of 
Australasia. 

The  defendants  went  on  to  state  that  the 
'  Charmian  arrived  in   the  port  of   Calcutta 
•  on  or  about  the  29th  May  187 1,  and  set  out 
the  correspondence  above  referred  to. 

The  defendants  state  that,  until  the  receipt 
of  the  letter  from  Fimilay,  Muir,  and  Co.,» 
dated  26th  June  1871,  they,  the  defendants, 
had  no  knowledge  that  the  plaintiff  had  signed 
bills  of  lading  for  cargo  which  .he^hajj  nof 
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taken  on  board.  They  submit  that  the  plaint- 
iff is  not  entitled  to  freight  until  such  time 
as  he  has  rightly  unloaded  and  delivered  in 
Calcutta  the  cargo  specified  in  the  bills  of 
lading  signed  by  him  in  terms  of  the  said 
charter-party.  They  are  informed  that  on 
the  27th  June  1871,  Messrs.  Compton  k  Co., 
through  their  attorneys,  Messrs.  Gray  and 
Sen,  wrote  to  the  plaintifiE  to  say  :  **  We  are 
instructed  by  Messrs.  C.  H.  Compton  Brothers 
to  call  upon  you  for  payment  of  the  sum  of 
Rs.  5,794,  being  the  value  of  3,846  pieces 
of  jarrah  timber  short  delivered  by  you  under 
your  charter-party  of  the  19th  January  last  ; 
and  unless  this  amount  be  paid,  or  some 
arrangement  made  forthwith,  our  instructions 
are  to  adopt  proceedings  against  you;'' 
and  that  thereafter  the  following  corre- 
spondence passed  between  the  said  Messrs. 
Gray  and  Sen  and  Messrs.  Berners,  San- 
derson, and  Upton,  the  attorneys  for  the 
plaintiff  : — 

Calcutta,  28th  June  i8*ji, 
Messrs.  Gray  and  Sen. 
Dbar  Sirs, 

Captain  Stewart,  of  the  Charmian,  has 
handed  us  your  letter  of  yesterday's  date,  with 
instructions  to  inform  you  in  reply  that  he 
has  delivered  all  the  timber  shipped  on  board 
bis  vessel  by  your  clients'  agents  under  the 
charter-party,  and  which  he  is  in  a  position 
to  prove ;  he  therefore  denies  any  liability  to 
your  clients. 

We  are  in  receipt  of  yours  of  date  in  reply 
to  ours  to  your  clients'  address  of  yesterday, 
Captain  Stewart  will  to-day  file  a  plaint 
against  Messrs.  Ker,  Dods,  &  Co.  on  their 
guarantee  for  the  balance  of  freight  due  him. 

Yours  faithfully, 

Berners,  Sanderson,  and  Upton, 
5,  Old  Post  Office  Street, 

Calcutta^  28th  June  i8ji. 

Messrs.  Berners,  Sanderson,  and 

Upton. 
Dear  Sirs, 

Messrs.  Compton  &  Co.  have  handed 
us  your  letter  to  them  of  yesterday's  dale 
with  instructions  to  state  that,  as  Captain 
Stewart  has  failed  to  fulfil  his  contract  to  a 
very  great  extent,  they  do  not  consider  them- 
selves liable  to  pay  the  amount  demanded, 
and  they  claim  damages  against  him  for 
"'breach  of  his  contract. 
^  We  shall  be  prepared  to  defend  any  action 
which  you  may  bring  against  our  clients. 

Yours  faithfully, 

Gray  and  Sen. 


Calcutta,  2*jth  June  iSji, 
Messrs.  C.  H.  Compton  &  Co., 

No,  77,  Camac  Street, 
Gentlemen, 

We  are  instructed  by  Captain  Stewart,  of 
the  barque    Charmian,  10  apply  to  you  for  , 
payment  of  Rs.    10,554-13    due    by    yoa  I 
for   freight   and    demurrage   of  that  vessel  ' 
under  the  charter-party  executed  by  you  as 
per  memo,  enclosed ;  and  unless  the  amount  is 
paid  to  the  bearer  of  this,  a  plaint  will  be  filed 
against  you  and  Messrs.. Ker,  Dods,  k  Ca 
for  recovery  of  the  amount,  immediate actioa 
being  necessary  pwing  to  our  client  being 
on  the  eve  of  leaving  port. 

Yours  faithfully, 
Berners,  Sanderson,  and  Upton. 
Amount  of  chartered  freight  from 

Australia  to  Calcutta  ...    £h^^ 

Less  disbursements         •  ...    „    »7*; 

Demurrage    at    Freemantle 

;f  1,017  @  I  iii...Rs.  10,554-13. 

The  defendants  say  they  have  been  all  along 
ready  and  willing,  and  have  offered  to  per* 
form  their  guarantee,  to  pay  the  balance  of 
freight  due  on  the  charter-party,  less  any 
claims  for  short  delivery,  in  terms  of  tbdr 
second  letter  of  the  14th  June  set  out  above. 

The  defendants  submit  that,  until  the 
claims  for  short  delivery  have  been  ascertain* 
ed  and  allowed  by  the  plaintiff,  the  plaintiff  was 
not  entitled  to  call  upon  them  for  the  perform* 
ance  of  their  said  guarantee ;  and  that  this 
suit,  if  rightly  brought  at  all  against  them, 
has  been  prematurely  brought;  and  that,  under 
the  circumstances,  the  plaint  ought  to  be 
dismissed  with  costs.  The  defendants  allege 
that  the  said  bills  of  lading  signed  by  the 
plaintiff  as  aforesaid  were  for  25,094  pieces 
of  timber^  and  the  plaintiff  has  delivered 
20,248,  leaving  a  deficiency  of  3,846  pieces 
of  the  value  of  Rs.  5,794,  or  thereabouts. 

The  judgment  of  the   lower  Court  from 
ivhich    the     defendants     appealed    was   as 
follows : — 

Phear,  J, — This  case  is  remarkable  for  the 
•pertinacity  with  which  it  has  been  foughl  out 
by  the  defendants  to  the  very  last  straw;  but 
nevertheless  it  appears  to  me  to  be  about  ibe 
plainest  that  can  be  well  presented  to  the 
Court.  The  cause  of  action  Is  a  letter  of 
guarantee,  which  unquestionably  was  signed 
by  the  defendants,  and  was  given  by  ihcm 
intentionally  as  a  guarantee  to  the  plaintiff. 
The  only  legitimate  point  for  discussion  in 
this  case,  as  it  appears  to  me,  was  the  con- 
struction proper  to  be  placed  upon  one  passage 
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in  that  guarantee;  and  that  construction 
being  settled  in  the  way  that  I  early  indicat- 
ed, really  the  facts  were  such  as  hardly  gave 
the  defendants  a  possibility  of  escape. 

The  charter-party  is  set  out  in  the  plaint. 
It  belongs  to  a  very  well-known  class — that 
in  which  the  ship-owner  hires  out  his  ship 
and  his  servants  upon  a  contract  of  marine- 
carriage  for  a   lump   sum.     When   that  is 
done,  the  ship,  to  a  certain  limited  extent,  be- 
comes the  ship  of  the  charterer,  and  the  cap- 
tain, as  regards  third  persons,  is,  no  doubt,  in 
many  respects,  the  servant  or  agent  of  the 
charterer:  bat  from  that  moment,  as  between 
the  ship-owner  and  the  charterer,  he  is  the 
agent  of  the  ship-owner  for  the  purpose  of 
apholding  and    securing  the   rights  of  the 
ship-owner  to   his  dues  under  the  charter- 
party.    Now,  the  ship-owner  has  a  lien  on 
the  cargo  put  on  b^ard  as  against  the  char- 
terer for  the  freight  which  is  specified  in  the 
charter-party.     If   authority   is    needed    for 
this  proposition,  I  will  refer  to  the  case  of 
Kera  vs.  Deslandes,   reported   in    the   8th 
Jurist,   N.    S.,     194.     There    the    charter- 
party  was  very   similar  to  the  charter-party 
in  this  case.    There  it  was  mutually  agreed 
between   the    owners   of   the   ship    and    a 
Mr.  Fergusson  in  the  ordinary  form  that  the 
ship  would  receive  and  take  on  board  all 
sach  goods  as  the  charterers  or  their  agents 
might  send  on  board,  and  should  take  the 
same  to,  and  deliver  it  at,  I^ndon  or  so  near 
it  as  they  could  get  (thus  running  parallel 
to  this  case).     "  The  freight  was  to  be  paid 
for  the  whole  voyage  out,  and  borne  for  the 
whole  reach  and  burthen  of  the  vessel's  hold  " 
(nearly  the  same  words  here).     The  lump 
sam  was  payable  on   correct  delivery  (the 
very  same  words  here).    The  contest  therein 
made  sprung  out  of  the  fact  that  the  char- 
terer issued  bills  of  lading  at  J[jo  a  ton, 
which  was  a  lower  rate  than  that  mentioned 
In  the  charter-party    proportionally    taken. 
The  holders  said  to  the  master :  **  We  want  to 
get  our  goods  out  independently  of  anything 
which  may  have  taken  place  between  your 
owner  and  the  charterer "    (almost   exactly 
the  language  used  by  the  present  defendants)'. 
The  Court  said  that  "  all  the  cases  show  that, 
as  against  the  charterer,  there  is  a  lien  on  his 
goods  for  the  amount  of  the  chartered  freight. 
From  the  moment,  therefore,  that  the  goods 
were  put  on  board,  they  were,  as  against  Fer- 
gosson  and  those  who  must  stand  on  his  title, 
hound  by  that  lien  under  the  express  terms 
trfttic charter-party  which  he  executed."   Also 
there  can  be  no  doubt,  as  I  have  already  said 
Bevenl  times  in  the  coarse  of  the  trial,  that 


the  master,  under  circumstances  like  those 
disclosed  in  the  present  case  in  signing  the 
bills  of  lading,  does  so  as  the  agent  of  the 
charterer  and  not  of  the  ship-owner.  In 
the  case  of  Marquand  vs.  Banner,  2  Jurist, 
N.  S.,  708,  the  ship-owners  tried  to  get 
the  freight  payable  on  the  bills  of  lading. 
The  facts  in  that  case  were  again  almost 
exactly  parallel  to  the  facts  of  the  present 
one.  Mr.  Justice  Wightman,  who  delivered 
the  judgment  in  the  Court  of  Queen's  Bench, 
says  that  the  question  turned  upon  whether 
the  contract  by  the  shippers  with  the  master 
was  made  with  him  as  the  agent  of  the 
charterers  or  as  the  agent  of  the  ship-owner ; 
and  looking  to  the  terms  of  the  charter-party, 
he  found  it  difficult  to  raise  any  doubt  as  to 
the  master  being  the  agent  for  that  purpose 
of  the  charterers.  It  was  held  there  that  the 
charterers  were  to  be  considered  as  the 
owners  of  the  ship  and  the  master  as  their 
agent  with  the  shippers. 

Then,  moreover,  in  the  present  case  we 
have  it  that  the  defendants,  by  the  very  terms 
of  the  bills  of  lading  which  they  held,  were 
referred  to  the  charter-party,  and  became 
thereby  bound  to  pay  the  freight  as  per  the 
charter-party.     Thus  they  not  only  take  by 
virtue  of  bills  of  lading  under  Mr.  Comp- 
ton,  and  not  from  the  present  plaintiff  (for  in 
this  suit  the  mas' er  obviously  represents  the 
ship-owners),  but  they  have  express  notice  in 
the  bills  of  lading  that  they  take  subject  to 
the  terms  of  the  charter-party.     Consequent- 
ly, quite  apart  from  the  letter  of  guarantee 
which  they  afterwards  gave,  they  were  from 
the  first  bound  by  the  lien  under  which  the 
charterer,  Mr.  Complon,  lay.  That  was  so  held 
in  the  case  to  which  I  have  already  referred  in 
the  passage  which  I  have  just  read.     But  in 
the  case  of  McLean  and  Hope  vs,  Fleming,* 
decided  by  the  House  of  Lords  in  the  present 
year,  the  matter  seems,  if  possible,  I  think,  to 
be  made  still  more  clear,  and  to  be  put  beyond 
all    possibility    of    dispute.     "The    master 
entered  into  a  charter-party  with  a  broker 
at  Constantinople,  acting  as  freighter  on  behalf 
of  the  appellants,  whereby  the  owner  of  the 
ship  was  to  have  an  absolute  lien  on  the  cargo, 
not  only  for  actual  freight,  but  also  for  dead 
freight."    The  dead  freight  there  referred  to 
was  freight  for  goods  not  put  on  board,  f.  e,, 
defect  of  cargo,  just  as  for  goods  which  were 
put  on  board,  so  that,  although  the  actual^ 
words  of  that  charter-party  differed  consi- 
derably  from    those    of    the    charter-partv» 
before  me,  the  effect  of  them  was  pretty  much 

•  L.  R.,  2  H.  of  L.,  Scotch  Appeals,  128. 
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ihe  same  ;  the  charterer  was  to  pay  a  sum  by  |  the  truth  of  ihelr  contents  to  throw  upon  the 
way  of  freight  which  would  be  the  same  |  ship-owner  the  onus  of  falsifying  them  and 
whatever  the  actual  cargo  shipped,  and  the  ,  proving  that  he  received  a  less  quaniiiy  of 
ship-owner  was  to  have  a  lien  on  the  cargo  goods  to  carry  than  is  thus  acknowledged  by 
shipped  for  the  whole  amount.  The  ship ;  his  agent.  But  it  being  admitted  that  it  lay 
touched  at  various  ports  on  her  way,  receiving  I  upon  the  ship-owner  to  rebut  the  primd/ud€ 
at  each  port  certain  quantities  of  cattle  bones, '  evidence  arising  from  the  bills  of  lading,  be 
for  which  the  master  signed  bills  of  lading, '  appears  to  me  to  have  satisfactorily  done  sa 
which  were  duly  endorsed  to  the  appellants.  I  If  the  evidence  of  the  master  is  to  be  believed 
These  bills  of  lading  represented  the  total  (and  there  seems  no  reason  to  doubt  it),  it  is 
quantity  on  board  as  amounting  to  701  tons,  '  impossible  that  the  additional  quantity  ol 
,  whereas  the  actual  quantity  on  board,  when  ;  bones  could  at  any  time  have  been  on  board 
the  ship  arrived  ultimately  at  Aberdeen,  the  i  the  vessel.     In  the  course  of  his  evidence, 


place  of  her  destination,  was  but  386  tons, 
being  zio  tons  short  of  what  she  could  have 
carried.     The  appellants  demanded  delivery 


the  master  said,  *  1  brought  to  Aberdeen 
the  whole  of  the  cargo  that  was  shipped.  Ne 
part  of  it  was  put  away  either  by  myself  ac 


of  the  quantity  specified  in  the  bills  of  lading  |  any  one  else.     No  part  of  it  was  interfered 
of  which  they  were  the  holders.     The  cap-  ,  with  from  the  time  it  was  put  on  board  till 
tain  on  the  other  hand  offered  to  deliver  the    it  landed  at  Aberdeen.'  " 
actual  cargo  on  board,  which,  he  said,  was  all  >  * 

that  he  had  got,  but  upon  condition  of  receiv-  \  The  House  of  Lords  was  unanimoos  tt 
ing  both  freight  and  dead  freight.  They  ;  thinking  that  the  evidence  was  sufficient  to 
resisted  that,  and  brought  a  suit  to  recover ,  show  that  the  whole  of  the  goods  had  beea 
the  goods.  Inasmuch  as  they  were  plaintiffs  I  delivered.  It  appears  to  me  that  the  evidence 
instead  of  defendants,  as  in  the  present  case,  in  the  present  case  is  much  stronger  than  the 
the  onus  lay  on  them.  Both  the  Courts  in  evidence  there  adduced.  So  that  the  princt- 
Scotland  held  that  the  ship-owners  had  a  lien  pies  which  I  ventured  at  the  outset  dt  the 
on  the  goods,  and  that  the  plaintiffs  could  not    case  to  state  (without  having  at  the  time  any 


obtain   the   goods   without  paying  the  full 


of  these  cases  under  my  eyes)  as  those  whidi 


freight.     The  House  of  Lords  (the  present  .  should  govern  this  case,  and  would  have  the 
Lord  Chancellor,LordChelmsford,Lord  West-  j  effect  of  limiting  it  to  a  very  narrow  point* 
bury,  and  Lord  Colonsay)  were- unanimously  |  seem  to  be  indisputable, 
of  the  like  opinion.    The  present  Lord  Chan- 
cellor said :  ''  That  the  evidence  establishes  1      Then  it  is  clear,  as  matter  both  of  law  and 


clearly  that  whatever  lien  was  conferred  by 
the  charter-party  must  attach  to  those  who 
availed  themselves  of  it.  I  apprehend  there- 
fore, if  you  once  get  at  the  principle  that  a 
lien  for  dead  freight  may  exist  by  a  specific 


of  fact,  that  the  master  was,  at  the  time  whea 
the  defendants  gave  their  guarantee,  asserting 
his  owner's  rights ;  and  the  defendants  could 
not  possibly  evade  them.  Indeed,  they  f^ 
so  at  the  time.     There  was  thus  ample  coa* 


contract,  tho^e  never  was  a  case  in  which  it  |  sideration  for  the  guarantee.  What  then  wa«  ^ 
could  be  clearer  that  parties  who  accepted  the  immediate  effect  of  their  giving  UHdj 
the  service  of  the  ship  were  bound  to  submit  \  guarantee  ?  The  master  loosed  his  hold  on  1 
to  the  conditions  of  the  charter-party.''  Lord  '  the  goods,  and  con^sequenlly,  if  the  terms  of  ; 
Chelmsford  goes  into  the  facts  a  little  more  the  guarantee  are  not  to  be  observed  by  the  \ 
fully,  but  he  maintains  the  same  doctrine  1  defendants,  the  security  of  lien  which  thft . 
precisely.  He  says:  '' It  was  contended,  and  j  law  puts  into  the  hand  of  the  master  on! 
properly  contended,  by  the  learned  counsel  .  behalf  of  his  owners  has  been  lost  for  nothing* 


tor  the  appellants  that  the  bills  of  lading 
signed  by  the  master  were  primd  facie  evi- 


It  appears  to  me,  under  these  circumstances^ 
that  this  document,  if  it  must  be  construed 


dence  that  the  quantities  of  bones  mentioned  hardly  against  either  the  plaintiff  or  the  de« 
in  them  had  been  received  on  board  the  vessel,  fendants,  ought  to  be  construed  most  strictly 
The  master  is  the  agent  of  the  ship-owner '  against  the  defendants.     By  signing  it,  tb^ 


in  every  contract  made  in  the  usual  course  of 


intentionally  induced  the  ship-owuer's  agent 


the  employment  of  the  ship ;  and  though  he  to  give  up  the  hold  over  the  goods  which 
"'has  no  authority  to  sign  bills  of  lading  for  a  he  was  rightfully  maintaining,  and  which 
^greater  quantity  of  goods  than  is  actually  i  would  have  am  ply  sufficed  for  the  ship-owner's 

put  on  board,  yet,  as  it  is  not  to  be  presumed    protection.     It  would  not  be  equitable  aft^f. 

that  he  has  exceeded  his  duty,  his  signature    this  that  they  should  be  permitted  to  recede* 

to  the  bills  of  lading  is  sulliclent  evidence  of '  from  their  engagements. 
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1  find  no  ground  for  doubt  on  the  face  of 
tiis  document,  or  in  the  circumstances  which 
took  place  at  the  time  as  to  the  meaning  of , 
the  guarantee  itself.    The  defendants  in  their 
leit«r  of   guarantee    say :    "  We    agree    to  | 
gaatintee  payment  of  the  balance  of  freight ' 
doe  on  the  charter-party,  less  any  claims  for 
short    delivery,"    &c.     The    only    possible 
qoestioD  for  consideration  is,  whose  claims  ? 
vfaat  claims?  Ooviously  these  must    either 
be  claims  of  the  charterer  against  the  owner 
£or  short  delivery,  or  claims  of  consignees, 
hoidcFs  of  bills  of  lading,  against  the  char- 
terer,   hy  the  nature  of  the  case,  there  can 
he  00  other  claims  for  short  delivery  than 
these.   I  pouited   out  at  the  outset  how  im- 
probable it  vas  that  the  parties  to  the  guaran- 
tee ^n\d  have  had  in  their  minds  the  claims 
at  holders  of  the  bills  of  lading  against  the 
chirterer,  and  Mr.  kowe  did  not,  in  fact,  con- 
tmd  that  it  was  these  claims  of  which  the 
documeat  spoke.     He    admitted    that    the 
ckiJB3  mentioned  were  claims  of  the  charterer 
against  the  owners,  but  he  went  on  to  explain 
thuthey  were  not  limited  to  such  claims  as 
■Bfht  in  the  end  be  established  ;  he  argued 
thai  they  extended  to  the  full  amount  of  the 
aiiegations  of   short  delivery  made  by  the 
durterer,  irrespective  of  whether  they  would 
tliinutely  turn  out  to  be  well-founded  or  \ 
■a;  because  (Mr.  Lowe  said)  the  object  of  I 
the  persons  giving  the  guarantee  was  to  keep  , 
themselves  clear  from  all  quarrels  between  ; 
thecharterer  and  the  ship-owners.  Now,  it  ap- 
pears to  me  that  this  is  not  a  natural  meaning 
U> give  to  the  word  "claim."     The  primary 
KBie  of  the  word  is  a  claim  such  as  is  right- 
ittily  made,     1  think,  by  the   nature  of  the 
cac,  what  the  defendants  were  guaranteeing 
was  necessarily  that  which  the  master  had  a 
n|ht  OQ  behalf  of  the  ship-owners  to  demand, 
ttdwas,  in  fact,  demanding  from  the  charterer. 
It  V4S  to  secure  that  that  he  was  asserting 
his  lien,    and    the    defendants    gave     this 
gurantee  to  get  rid  of  the  lien.     It  is  un- 
WASOoable,  in  the  absence  of  express  words,  to 
wppose  that  the  guarantee  thus  given   was 
Mt  co-exteosive  in  subject  with  that  which 
the  ship-owners  had  a  right  to  demand,  and 
hf  Uieir  agent  were  actually  demanding; and 
that  this  was  so  is  apparent,  I  think,  from  the 
fetter    which     immediately    preceded     the 
gwrantec,  and  by  which  Mr.  Lowe  at  one 
t«Be  seemed  to  be  embarrassed.    That  letter 
ttded  with  this  passage  :  "  We  have  no  wish 
**  to  give  any  unn<rcessary  annoyance  in  this 
'  mauer,  and  shall  feel  much  indebted  to  you 
**  if  you  will  either  give  us  your  own'  guaran- 
'*  tee  for  payment  of  freight  on  delivery,  or 


*•  advise  Messrs.  Compton  to  pay  the  amount 
**  at  once.  We  shall,  of  course,  be'  responsible 
*'  for  any  short  delivery  or  rightful  claim  the 
**  charterer  mav  have  on  the  vessel." 

Then  follows  Ker,  Dod's  own  letter  of 
guarantee  in  which  they  don't  say,  "  We  take 
exception  to  rightful  claims ;"  but,  on  the  con- 
trary, they  give  the  guarantee  almost  in  the 
terms  of  the  letter  which  made  the  offer. 
L  can't  say  I  have  any  doubt  that  the  claimt 
which  the  parties  had  in  mind  at  the  time 
the  guarantee  was  given  were  right  and  pro- 
per claims,  such  claims  as  it  might  in  the  end 
turn  out  that  the  charterer  had  a  right  to  make 
in  deduction  from  the  freight.  No  party  at 
that  time  had  any  notion  that  there  were  any 
shortcomings ;  and  indeed  this  fact  was, 
curiously  enough,  pressed  upon  me  as  an 
argument  in  favour  of  the  defendants,  L  #.,  as 
a  reason  why  they  should  not  be  bound  by 
the  guarantee  at  all. 

1  come  now  to  the  last  part  of  the  case« 
In  the  view  I  have  taken,  the  defendants 
bound  themselves  by  the  guarantee  to  pay  the 
lump  sum  of  freight,  less  any  sum  which  the 
charterer  had  a  right  to  have  deducted  from 
it.  Have  they,  then,  in  this  suit  made  out 
that  the  charterer,  Mr.  Compton,  has  a  right 
to  make  a  deduction  from  the  freight  due 
under  the  charter-party  to  the  ship-owners  in 
respect  of  any.  and  if  so,  for  what  amount  of 
short  delivery  I 

We  are  not  at  this  stage  embarrassed  with 
any  considerations  as  to  what  might  be  the 
claims  of  bond  fide  holders  of  bills  of  lad- 
ing against  the  charterer.  It  must  not  be 
lost  sight  of  that  the  question  is  simply  a 
question  between  the  charterer  and  the  ship-^ 
owners ;  and  inasmuch  as  no  one  put  any- 
thing on  board  the  ship  (it  was^  not  suggest* 
ed  that  any  one  did  so),  except  the  charterer 
through  his  agents,  the  simple  form  of  the 
questi'>n  is,  di  i  the  captain  deliver  in 
Calcutta  all  that  the  charterer  put  on  board 
in  Australia  ?  I  have  not  a  shadow  of  hesita-^ 
tion*in  saying,  I  believe  that  he  did.  There 
is  nothing,  I  think,  which  has  appeared  from 
the  beginniuiT  to  the  end  of  this  protracted 
inquiry  which  could  reasonably  lead  me  to 
think  that  this  was  not  the  case.  There  is  a 
y/^xy  great  difference  between  the  amount 
specified  in  the  bills  of  lading,  and  the 
amount  delivered,  doubtless.  There  is  also 
a  singular  discrepancy  between  the  number 
spoken  to  by  the  captain,  the  chief  officer; 
and  the  preventive  officers  respectively ;  but 
I  fail  to  see  that  there  is  the  slightest  indica- 
tion anywhere  that  the  captain  did  not 
deliver  all   that   he    received.    He    swears 
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positively  that  he  delivered  whatever  he  re- 
ceived on  bc)ard.     That  a  man  can  very  well 
swear  to,  whether  he  knows  precisely  how 
much  he  received  or  not.     And  I  think  it 
perfectly  clear,  apparent  almost  to  demonstra- 
tion, that   in   this   matter  the  captain's  evi- 
dence is  honest.     Mr.  Compton's  version  of 
what  took   place    at   his  own   dinner-table 
is  almost  conclusive  on  that  point.    I  think  it 
certain  that  the  captain,  at  the  time  he  was 
speaking,  fully  believed  that  some  unaccount- 
able blunder  for  which  he  was  responsible 
had  been  committed.    I  discover  no  trace  of 
dishonesty  in  his  behaviour.  There  has  been 
no  suggestion  of  an  opportunity  even  for  his 
making  away  the  timber  anywhere  until  he 
came  to  Calcutta  ;  and  then  one  thing  seems 
to  me  quite  clear,  from  the  testimony  of  Mr. 
Fisher  (remarkable  as  1  think  that  gentle- 
man's testimony  was  in  some  particulars),  that 
there  was  no  making  away  of  the  timber  by  the 
ciptain  at  Calcutta.   Neither  Mr.  Fisher,  nor 
Mr.  Morrison,  nor  Mr.  Compton,  when  they 
were  told  of  the  course  which  the  captain  was 
pursuing  with  regard  to  the  landing  of  the 
timber  (told  as  they  were  of  it  on  the  istor  2nd 
day  from  the  commencement  of  the  delivery), 
ever  had   a  suspicion  that  he  was  making 
away  with  the  timber.     From  that  time  till 
the  time  the  captain  was  examined,  it  could 
not  have  occurred  to  them  that  the  captain 
had  made  away  with  the  timber  in  Calcutta, 
and  I  feel  perfectly  confident  that  he  has  not. 
It  is  perfectly  probable,  I  may  say  it  is  now 
certain,  that  a  few  paltry  logs,  1 1  logs,  were 
not  completely  delivered  but  were  landed  by 
a  ship's  sircar  in  Juddoonauth  Sircar's  plot, 
just  opposite  to,  and  a  few  yards  short  of,  the 
door  of  Mr.  Compton's  own  godown.     It  is 
easy  to  understand  how  that  should  have 
happened,     but  there  is  not  a  shadow  of 
ground  for  alleging,  and  there  has  been  no 
allegation,  that   any  substantial  quantity  of 
timber  had  been  made  away  with  by  the  cap- 
tain or  by  the  owner's  agent   in  Calcutta. 
I   have  no  doubt  that  the  reason   for  the 
absence  of  such  an  allegation  is  because  there 
was  no  ground  on  which  it  could  be  based. 
As  to  those  1 1  logs,  I  think  the  best  remark 
that  I  can  make  with  regard  to  them  is  de 
Minimis  non  curat  lex.     The  cost  of  com- 
pleting the  delivery  of  these  is  certainly  in- 
significant compared  with  the  amount  in  ques- 
tion between  the  parties.  They  are  insufficient 
*to  afford  any  real  defence  in  this  case.  I  have 
not  been  furnished  with  the  means  of  estimat- 
ing their  value,  and  therefore  could  not  give 
the  defendants  any  deduction  for  their  price. 
At  the  very  outset  it  appeared  to  me  to  be 


clear  beyond  all  reasonable  possibility  of 
contest  that,  when  once  the  terms  of  the 
guarantee  are  understood  (and  I  saw  no  dfffi« 
culty  on  that  point),  the  case  was  one  whidi 
should  have  come  to  an  end.  I  feel  sore 
that  Messrs.  Ker,  Dods,  &  Co.  do  not  desire 
to  escape  liability  for  any  just  demand. 
Doubtless ^it  did  not  enter  into  their  heads, 
or  into  the  heads  of  anybody  else  at  the 
time  they  gave  this  letter  of  guarantee,  that 
there  would  be  any  such  difficulty  with  re- 
gard to  the  amount  of  cargo  as  has  turned 
out  to  be  the  case.  Although,  as  a  matter  of 
legal  practice,  I  did  not  allow  the  qnestioo 
to  be  put  to  Mr.  Morrison,  whether  he  would 
have  given  the  guarantee  if  he  had  known 
that  the  quantity  on  board  was  short,  I  have 
no  doubt  that,  if  he  had  known  this  fact,  he 
would  not  have  given  the  guarantee  precisely 
in  the  form  of  that  whieh  he  did  give.  U 
does  not  therefore  follow  however  that  he 
is  not  liable  on  the  guarantee  as  it  stands. 
There  is  ample  consideration  to  support  U, 
If  the  defendants  are  entire  strangers  to  Mr* 
Compton,  they  have  an  easy  remedy  against 
him ;  and  they  may  also  have  a  like  remcj 
if,  instead  of  being  strangers,  they  are  the 
agents  of  Mr.  Compton,  as  in  one  of  their 
letters  they  say  they  are.  They  said  in  that 
letter  they  were  in  possession  of  the  ship  as 
agents  for  the  charterer.  It  is  not  easy,  1 
think  (and  Mr.  Morrison  felt  it  so  at  the 
time  he  was  asked  the  question),  to  put  any 
such  construction  on  the  words  there  used 
as  will  wholly  get  rid  of  the  assumption  « 
the  agency  character.  Resort  was  indeed 
had  to  ari  excuse,  with  which  we  are  very 
familiar  in  this  Court,  namely,  that  the  ex- 
pression was  used  in  the  letter  by  misttKC. 
But  it  was  not  happy,  and  I  refer  to  "^^^^ 
though  it  is  not  material  in  the  view  1  have 
taken  of  the  case,  merely  in  order  to  say  tw^ 
if  the  defendants  had  stood  before  the  Coun 
avowedly  as  agents  of  the  charterer,  tn 
learned  counsel  who  appeared  for  tne 
would  hardly  have  been  able  to  maintain  w 
long-continued  a  contest  as  they  have  ood  • 
There  will  be  a  decree  for  the  P^^*"""^^ 
Ihe  amount  claimed,  with  costs  on  scale. ^" 
2,  including  the  costs  of  the  two  commissions. 

The  defendants  appealed  from  this  judg- 
ment on  the  following  grounds  .— 

/•/r^/,— Because  the  Judge  ^*\  ^^^^ 
in  holding  that,  according  to  the 
construction  of  the  letter  of  g^u^'^f^^^/.jot. 
defendants  are  liable  to  pay  ^^/''^  Pj  Ifae 
iff  the  full  balance  of  freight  due  on  i^ 
charter-party    without    any   deduction, 
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thej  liable  to  pay  such  balance  only  deducting 
"  such  claims  as  it  may  in  the  end  turn  out 
that  the  charterer  has  a  right  to  make  in 
dedaction  from  the  freight/' 

Second, — Because,  according  to  the  true 
construction  of  the  said  letter  of  guarantee, 
the  defendants  were  entitled  to  deduct,  from 
the  balance  of  freight  due  to  the  plaintiff, 
"any  claims  for  short  delivery,  &c.,  includ- 
ing the  claims  for  short  delivery  against  the 
plaintiff  which  they  had  a  right  to  make 
as  bond  fide  holders  of  bills  of  landing  for 
Tajoable  consideration  without  notice  of  any 
discrepancy  between  the  amount  of  goods 
mentioned  in  the  said  bills  and  the  amount 
of  goods  which  the  plaintiff  was  ready  to 
deliver. 

Third, — Because  the  Judge  at  any  rate 
OQght  not  to  have  given  a  decree  against 
the  defendants  for*  a  greater  amount  than 
Ks«  4>t93-i2-4,  being  the  amount  of  the 
Slid  decree,  less  Rs.  5,794  the  price  and  value 
of  3,846  pieces  of  timber  short  delivered  by 
the  plaintiff. 

Fourth. — Because  the  judgment  of  the 
Judge  was  erroneous  in  law,  and  contrary 
to  the  weight  of  evidence. 

Mr,  Lowey  for  the  appellants,  contended 
Uiat  the  onus  was  on  plaintiff  to  show  that 
the  misrepresentation  on  which  he  signed  the 
bills  of  lading  was  caused  without  any 
fult  on  his  part.  The  plaintiff  had  admitted 
that  he  had  acted  foolishly,  but  it  could  not 
be  shown  that  he  could  bring  himself  within 
the  provision  of  section  3,  Act  IX.  of  1856, 
wluch  was  as  follows : — 

Provided  that  the  master  or  other  person 
so  signing  may  exonerate  himself  in  respect 
of  SQch  misrepresentation,  by  showing  that 
it  was  caused  without  any  default  on  his 
part,  and  wholly  by  the  fraud  of  the  shipper 
orof  the  holder,  or  some  person  under  whom 
^holder  claims." 

He  (Mr.  Lowe)  argued  that  defendants 
were  entitled  to  deduct  the  value  of  the 
timber  which  plaintiff  had  not  delivered ;  that 
plaintiff  was  not  entitled  to  recover  as  against 
<)efeDdants  under  this  guarantee ;  and  that^ 
M  plaintiff  had  not  delivered  the  cargo 
mentioned  in  the  bills  of  lading,  he  was  not 
entitled  to  recover  under  the  charter-party. 

Mr.  Cowell,  on  the  same  side,  submitted  that 
the  judgment  of  the  Court  below  was  erro- 
oeoas,  inasmuch  as  it  treated  the  question  as 
^e  between  the  owners  on  the  one  side  and 
we  charterer  pn  the  other ;  whereas  the  parties 
l>etween  whom  the  case  arose  were  the 
waster  on  the  one  side  and  a  bond  fide  in- 
dorsee or  holder  of  a  bill  of  lading  on  the  other. 


The  question  was  not,  as  the  Judge  below 
assumed,  as  between  the  charterer  and  owner, 
and  the  three  cases  cited  by  him  had  reference 
to  questions  never  raised  in  the  case.  The 
whole  correspondence  must  be  looked  at  to 
ascertain  the  meaning  of  the  letter  of  guaran- 
tee. There  could  be  no  question  that  the 
master  was  himself  liable  under  the  statute. 
If  the  goods  had  been  lost  pending  the  voy- 
age, the  claim  could  only  have  been  against 
the  charterer,  but  not  possibly  as  against 
the  owner,  because  the  captain  was  not  his 
agent  to  sign  bills  of  lading  for  more  cargo 
than  he  had  on  board.  P>erything  turned 
upon  the  letter  of  guarantee.  The  master 
was  asserting  a  lien  upon  the  cargo  for  the 
chartered  freight.  There  was  a  difficulty 
first  of  all  started  as  to  the  mode  of  asserting 
that  lien.  The  dispute  terminated  with  a 
claim  for  short  delivery.  The  meaning  and 
policy  of  the  Bills  of  Lading  Act  (IX.  of 
1856)  had  not  been  considered  by  the  Judge. 

Mr,  Fergusson^  for  the  respondent, 
said  that  both  the  learned  counsel  on  the 
other  side  had  adopted  two  separate  lines  of 
argument.  Mr.  Lowe  had  said  that  his 
clients  had  an  absolute  right  for  short  deli- 
very ;  while  Mr.  Cowell  had  abandoned  that 
ground,  for  his  contention  was  that  the  de- 
fendants were  the  bond  fide  holders  of  a  bill 
of  lading.  If  Mr.  Cowell's  argument  were 
taken,  then  the  whole  question  raised  by 
Mr.  Lowe  was  at  an  end.  As  to  Mr.  Lowe's 
argument  regarding  right  of  set-off  against  ^ 
the  master,  the  master  could  not  bind  his 
owners  for  more  goods  than  he  had  on  board. 
The  defendants  never  came  in  in  any  other 
capacity  than  as  agents  for  the  charterers 
until  the  last  moment  when  the  letter  of 
guarantee  was  given.  « 

Mr,  Evans  rose  to  address  the  Court 
on  the  same  side. 

Mr,  Lowe  asked  whether  senior  counsel 
could  follow  the  junior. 

Couch,  C.  J, — He  might  as  a  matter  of 
indulgence,  and  not  as  a  matter  of  right. 

Mr,  Evans  said  he  was  going  to  state 
to  the  Court  that  he  had  been  unavoidably 
absent,  and  to  ask  the  indulgence  of  the  Court 
in  being  allowed  to  follow  his  learned  junior 
when  he  was  interrupted  by  Mr.  Lowe.  Of 
course,  he  knew  very  well  that  he  could  only 
expect  to  be  heard  as  a  matter  of  indulgence 
and  not  one  of  right. 

Couch,  C.  y,,  would  save  Mr.  Evans  the 
trouble  of  addressing  the  Court,  and  calledT 
upon  the  appellant's  counsel  to  reply. 

Mr,  Lowe  in  reply  said  that,  according 
to  the  evidence,  part  of  the  timbef  had  actually 
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been  landed  and  in  possession  of  his  clients. 
It  was  not  upon  the  faith  of  the  letter  of 
guarantee  that  the  cargo  was  delivered  ;  but 
plaintiff  having  delivered  a  portion  of  the 
cargo,  declined  to  deliver  any  more  until 
an  arrangement  was  made.  The  master  con- 
tended that  he  had  a  lien  on  the  cargo  on 
board.  We  contended  that  he  had  no  lien 
on  the  cargo.  Where  there  is  a  charter  party, 
as  in  the  present  case,  namely,  the  demise  of 
the  whole  ship  for  a  lump  sum,  and  lien  is 
not  reserved,  there  is  no  right  of  lien  ;  not 
having  any  lien,  they  could  not  assert  a  right 
to  detain  the  goods  on  board,  but  were  bound 
to  land  them.  In  support  of  his  position 
that,  where  a  ship-owner  enters  into  a  char- 
ter-party, he  must  reserve  his  lien  under  the 
charter-party,  or  that  right  is  gone,  he  cited 
Chase  vs,  Wesimore,  Tudor's  Leading  Mer- 
cantile Cases  575  ;  Kirchner  vs  Venus,  5  Ju- 
rist, N.  S.,  395  ;  Christie  vs.  Lewis,  2  Bro- 
derip  k  Bingham  410;  and  Smalls  vs. 
Moates,  9  Bingham  574. 

The  judgment  of  the  Appellate  Court  was 

delivered  as  follows  by — 
Couch,  C.  J. — The  defendants  in  this  case 
were  the  holders  of  bills  of  lading  of  goods 
which  were  shipped  on  board  the  Charmian, 
the  bills  of  lading  expressing  that  freight  for 
the  said  goods  was  to  be  paid  in  Calcutta  in 
accordance  with  the  terms  of  the  charter- 
party.  The  vessel  had  been  chartered  by  Mr. 
Compton,  to  whom,  or  his  assignee,  the  goods 
in  the  bills  of  lading  were  made  deliverable ; 
and  the  terms  of  the  charter-party,  with  refer- 
ence to  the  payment  of  freight,  were,  that 
the  vessel  should  proceed  with  the  goods  ''  to 
Calcutta  or  so  near  thereunto  as  she  may 
safely  get,  and  deliver  the  same  on  to  any 
vessel  or  at  any  wharf  or  pier  or  railway  jetty 
where  the  ship  can  safely  lay  afloat,  as  direct- 
ed by  charterers,  on  being  paid  freight  at  and 
after  the  lump  sum  of  2^1,150  for  the  full 
reach  of  the  ship ; "  and  further  on  it  is  said  : 
"  The  said  freight  to  be  paid  on  unloading 
and  right  delivery  of  the  cargo  as  customary 
in  net  cash  of  the  day  at  six  months'  sight 
bank  drafts  on  London  less  any  advances 
that  have  been  made." 

I  think  that,  by  the  terms  of  the  charter- 
party,   the  owner  of  the  vessel  had  an  un- 
doubted right  to  insist  on  the  freight  being 
paid  before  he  parted  with  the  goods,  and  he 
j^as  not  bound  to  land  the  goods  and  keep 
"them  on  shore ;  but  he  had  a  right,  if  it  was 
jnore  convenient  for  him  to  do  so,  to  keep 
them  on  board  bis  own  vessel.     That  how- 
ever  is  not  very  material  in  this  c^se,  and 
I  think  it  is  enough  that,  by  the  terms  of  the 


charter-party,  he  had  a  right  to  keep  posses- 
sion of  the  goods  until  the  freight,  according 
to  the  charter-party,  was  paid  ;  and  as  the  bills 
of  lading  referred  to  the  terms  of  the  charter- 
party,  he  would  have,  as  against  the  holders 
of  the  bills  of  lading,  the  same  right,  tbatisi 
he  would  not  be  bound  to  part  with  the  goodi 
without  being  first  paid  the  freight. 

Then  it  appears  that  a  portion  of  thecaf]go 
which  had  been  pui  on  board  ihe  vessel  wu 
delivered,  and  that  the  charterer  had  receivtd 
from  the  persons  to  whom  that  part  of  the 
cargo  (which  consisted  of  horses)  was  coo* 
signed  the  sum  of  /"600  for  freight  B« 
his  allowing  a  portion  of  the  cargo  to  be  deli* 
vered  would  not  prevent  the  owner  of  tlK 
ship  from  insisting  upon  his  lien  on  tbi; 
remainder  uniil  the  freight  due  to  him  hal 
been  paid.  If  any  authority  were  needet 
for  that  proposition,  there  is  that  of  Lofi 
Campbell  in  the  case  of  M oiler  vs  Younft^ 
5  E.  &  B.  755,  where  he  ^ays  :  **  AUhoofil] 
pan  has  been  delivered,  the  master  Wif^ 
decline  to  deliver  the  residue  till  the  frcighit 
paid.'*  Therefore,  at  the  lime  the  correipood^i 
ence  between  the  parties  commenced,  tb^i 
state  of  affairs  (and  1  think  it  is  material  id^ 
notice  this)  was  that  the  owners  of  the  vessel 
had  refused  to  part  with  that  portion  of  tins 
goods  which  remained  undelivered  until  ibef^ 
were  satisfied  as  to  the  payment  of  the  freight! 
under  the  charter-party,  and  they  were  insist*: 
ing  on  that  right. 

Then  a  letter  was  written  on  the  u» 
June  by  the  agents  of  the  owners  and  tlH: 
captain,  and  1  think  that  this  letter  v» 
written  by  them  on  behalf  of  the  capiam 
acting  for  the  owners,  and  not  as  the  agcms 
of  the  captain  in  his  individual  capacity,  or 
as  representing  the  charterer.-  In  that  Icitef 
Messrs.  Findlay,  Muir,  &  Co^  wrilc,^  ad- 
dressing the  agents  of  the  charterer ;  "  We 
are  quite  clear  that,  both  by  the  general 
bearing  of  the  law  on  the  subject  and  also  by 
custom,  the  Charmian  is  entitled  now  to  t« 
paid  the  chartered  freight.  We  "^nst,  there- 
fore, refuse  to  deliver  any  more  cargo  till  Uu^ 
is  done.  Unless  some  satisfactory  arrang^; 
ment  for  the  due  payment  of  the  ^^^^' 
freight  is  made  to-day,  we  shall  land  w. 
balance  of  the  cargo  ourselves.  Kindly  cow* 
municaie  this  to  Messrs.  Compton  *  t 
They  have  already  received  about  A^^  *  J 
the  freight  on  the  horses,  which  was  undy 
lien  to  the  ship  on  account  of  chartered  "•*?^j 
This  was  paid  before  the  vessel  came  iw 
our  hands."  Then  they  distinctly  ms" 
upon  the  right  which  the  owners  ot 
ve^el  had  of  refu^ng  to  deliver  any  ^ 
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cargo  until  the  chartered  freight  was  paid.  ' 
The  reply  from  the  defendants  to  that  letter, 
bearing  the  same  date,  is  :     "  We  have  your 
letter  of  this  date,  and  since  its  receipt  have 
again  perused  the  charter-party  handed  to 
US  by  the  charterer.     We  do  not  want  to 
quarrel  about  this  matter ;  but  if  you  will 
look  again  at  the  charter-party,  you  will  find 
that  the  ship  is  in  the  hands  of  the  charterer's 
agents  nntil   the    discharge   is    completed. 
Yoo  have  therefore  no  locus  standi  in  the 
matter,  and  we   would  therefore  warn  you 
against  delaying  the  vessel's  discharge.     If 
;oa  cau  still  think  yon  have  a  right  to  inter- 
fere, we  have   no  objection  to  the   matter 
being  referred  to  some  independent  arbitra- 
toi&"    On  the  same  day,  Messrs.  Findlay, 
Moir,  k  Co.  wrote,  dissenting,  as  they  well 
J&jght,  from  the  position  of  the  parties  being 
«  put  forward  in  fhat  letter :     "  We  have 
been  favoured   with   your    letter   of  to-day 
jHt  received.     Our  locus  standi  is  that  of 
agents  for  the   owners  and  captain  of  the 
Cksrmtan,  whose  interests  in  the  matter  we 
{ne  boand  to  protect.     We  must,  therefore, 
[idfaere  to  the   resolution  expressed   in  our 
|]etter  of  this  morning." 
I    Then,  as  1  have  already  remarked,  they 
say  they  are    agents    of  the   owners,   and 
tfaoogb  they  add  ''  and  captain,"  I  think  that 
they  meant  the  captain  as  agent  of  the  owners 
tnd  representing  them.     They  then  go  on 
iiod  give  an  extract  from  a  book  on  Ship- 
Ipi&g,  and  add  :     ''  We  have  no  wish  to  give 
[ttf  annecessary  annoyance  in  this  matter, 
iand  shall  feel  much  indebted  to  you  if  you 
irill  either  give   us  your  own  guarantee  for 
fayment  of  the  freight  on  delivery  or  advise 
Messrs.  Compton  &  Co.  to  pay  the  amount 
It  once.    We  shall,  of  course,  be  responsible 
for  any  short  delivery  or  rightful  claim  the 
tiorterer  may  have  on  the  vessel."     Now  this 
letter  most,  I  think,  be  looked  at  with  refer- 
ence to  their  previous  letter,  in  which  they 
had  indicated  to  Ker,  Dods,  &  Co.  that  they 
^vere  insisting  on  the  right  of  the  owners  to 
he  paid  their  freight ;  and  when  they  say, 
"We shall,  of  course,  be  responsible  for  any 
^hott  delivery  of  rightful  claim  the  charterer 
ttayhaveon  the  vessel,"  the  clear  meaning 
is  this:  "  If  yon  will  undertake  to  pay  us  thq 
freight  due  to  the  owners  of  the  vessel,  we 
'till  on  our  part,  undertake  to  pay  you  what 
the  owner  might  be  responsible  to  pay  to  the 
:  charterer."     I  do  not  undersund  that  they 
Wwaded  to  contract,  or  to  be  understood  as 
contracting,  to  be  responsible  for  anything 
J^ich  the  master  in  another  capacity  might 
^responsible  for,  either  as  representing  the 
Vol.  tYlI. 


charterer,  or  personally,  for  (as  it  turned  out) 
improperly  signing  the  bills  of  lading.  Then 
there  is  a  postscript :  "  We  feel  that,  as  agents 
of  the  ship"  (shoving  the  character  in  which 
they  were  acting),  *•  we  should  fail  in  our 
duty  by  referring  this  matter,  and  the  fact- 
of  the  inward  consignment  being  to  Messrs. 
Compton  does  not  preclude  us,  as  the  owner's 
agents,  from  interfering  on  their  behalf."  I 
am  obliged  to  my  brother  Macpherson  for 
referring  to  that,  because  that  makes  it  still  * 
clearer  that  they  were  acting  as  agents  for 
the  owners,  and  that  the  proposal  which  was . 
made  by  them  was  made  as  such,  and  not  as 
agents  for  the  captain  as  representing  the 
charterer.  The  reply  to  that  is :  "  We  have 
your  letter  of  date.  We  thank  you  for  the  ex- 
tract  from  Lees  on  Shipping ;  but  as  we  hap- ' 
pen  to  have  that  work  by  us,  it  did  not  afford 
us  any  further  enlightenment  on  the  chartered 
freight  per  CAarmian.  As,  however,  it  will 
be  necessary,  for  the  protection  of  our 
own  interests,  to  get'  delivery  of  the  cargo, 
and  as  we  do  not  care  about  further  trouble 
in  the  matter,  we  agree  to  guarantee  payment 
of  the  balance  of  freight  due  on  the  charter- 
party,  less  any  claims  for  short  delivery,"  Ac. 

Now,  this  being  a  reply  to  the  other  letter, 
we  must  refer  to  that  to  see  what  was  meant 
by  the  words  "less  any  claim  for  short  deli- 
very," &c.  To  my  mind  it  is  clear  that  they 
were  alluding  to  the  passage  in  the  letter  of  ^ 
Findlay,  Muir,  &  Co.  to  which  they  were 
replying :  **  Short  delivery  or  rightful  claim 
the  charterer  may  have  on  the  vessel."  It 
appears  to  me  that  the  learned  Judge,  in 
putting  the  construction  he  has  on  the  gua-^ 
rantee,  has  come  to  a  right  conclusion.  The 
fair  construction  is  this,  that  it  was  to  be  a 
guarantee  for  the  payment  of  the  balance  of 
the  freight  due  under  the  charter-party  less 
any  claim  which  the  charterer  might  have 
against  the  owners,  and  that  it  does  not  ex- 
tend to  a  claim  like  the  present,  arising  out 
of  the  master  signing  bills  of  lading  for 
more  goods  than  were  put  on  board  the 
vessel. 

With  regard  to  the  11  logs,  I  think  that 
the  decree  cannot  be  interfered  with  on  that 
ground.  It  has  not  been  put  forward  as  a 
distinct  ground  of  appeal  that  there  ought 
to  be  any  alteration  in  the  decree  in  conse- 
quence of  the  non- delivery  of  the  1 1  logs. 
If  there  has  been  a  substantial  delivery  of  * 
the  timber,  it  would  be  an  extraordinary 
state  of  things  that,  if  from  any  accident  it  * 
should  turn  out  that  10  or  11  logs  only  have 
not  been  delivered,  the  guarantee  could  not 
be  enforced.  That,  as  observed  by  the  learned 
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Judge,    is  so   small  a  matter  that  it  ought 
not  to  be  taken  notice  of. 

The  decree  must  be  confirmed  with  costs. 

Macpherson,    y. — I     am    of     the    same 
opinion. 


The  2 1  st  December  1871. 

Present  : 

The  Hon'ble  F.  A.  Glover  and  Dwarkanath 

Mitter,  Judges. 

Execution  -—  Decree  on  Bond-debts  —  Sale  of 
Mortgaged  Property— Sale  of  other  Property. 

Case  No.  265  of  187 1. 

Miscellaneous  Appeal  from  an  order  passed  by 
the  Subordinate  Judge  of  Backergunge, 
dated  the  4th  July  i8*ji, 

Lalla  Mitterjeet  Singh  (Decree-holder), 

Appellant, 

versus 

R.  W.  Scott  and  another  (Judgment-debtors), 

Respondents. 

Baboo  Doorga  Mohun  Doss  for  Appellant. 
Baboo  Kashee  Kant  Sein  for  Respondents. 

A  decree  on  bond-debts  was  directed  to  be  satisfied  by 
the  sale  of  the  property  mortg'a^ed  to  the  decree-holder, 
and  then,  if  the  same  be  insufficient,  by  the  sale  of  any 
other  property  belonging  to  the  judgment-debtor. 

Glover,  J, — Thk  appellant  in  this  case 
got  a  decree  on  the  8th  April  1862  against 
one  Joykishen  Doss  on  three  bond-debts,  and 
made  various  attempts  at  different  times  to 
realize  the  amount  thereof.  He  has  now 
attached  the  property  of  the  judgment-debtor 
which  has  been  described  in  the  schedule  as 
Nos.  I  and  2.  The  debtor  himself  did  not 
make  any  objection ;  but  a  Mr.  Scott,  who 
had  been  appointed  by  the  Court  as  manager 
of  the  property,  objected  that,  under  the  will 
of  Brojo  Ruttun  Doss,  the  ancestor  of  the 
defendant,  the  property  attached  by  the 
decree-holder  was  specially  reserved  from 
being  sold  for  Joykishen's  debts.  The  7th 
and  9th  paras,  of  the  will  have  been  read 
to  us,  and  from  them  it  seems  clear  that  the 
property  was  absolutely  given  to  Joykishen. 
There  is  no  question  of  trust  involved  in 
them.  That  being  so,  we  see  no  reason  why 
the  property  which  was  absolutely  given  to 
Joykishen  should  not  be  sold  for  his  debts. 

It  has  been  contended  for  the  respondent 
that,  under  any  circumstances,  the  judgment- 
creditor  ought  to  proceed  against  the  proper- 
tl^ScWhich  liave  been  mortgaged,  and  ought 


not  to  attach  the  other  property  until  it  it 
ascertained  that  the  mortgaged  properties  are 
not  sufficient  to  pay  off  the  debts.  It  is  not 
quite  clear  from  the  record  whether  the 
properties  Nos.  t  and  t,  or  both  of  tbem,sic 
the  mortgaged  properties.  The  vakeel  for 
the  appellant  says  that  they  are ;  but  then 
is  nothing  on  the  record  to  show  the  fact  It 
may  be,  as  the  respondent's  vakeel  contends, 
that  they  are  not  the  properties  mortgaged. 

The  order  that  we  make,  therefore,  will 
be  that  the  properties  bequeathed  by  Brojd 
Ruttun  Doss,  notwithstanding  the  will,  will 
be  held  liable  to  satisfy  the  debt  due  to  the 
appellant,  but  that  the  sale  of  those  of  the 
properties  whieh  were  mortgaged  to  tbc 
decree-holder  will  be  f^rst  proceeded  witk, 
If  the  debt  is  paid  off  by  the  sale  of  theril 
properties,  well  and  goo^ ;  \i  not,  any  otbei 
property  of  the  judgment-debtor  will  be 
brought  to  sale.  It  Is  argued  that  these 
properties  have  been  declared  liable,  in  the 
first  instance,  for  the  debts  of  the  testator, 
Brojo  Ruttun  Doss.  If  this  be  the  case,  they 
will  be  sold  subject  to  that  lien. 

The  appeal  is  allowed  and  the  jadgment 
of  the  Subordinate  Judge  reversed  wit! 
costs.  - 


The  22nd  December  1871. 

Present : 
The  Hon'ble  Sir  Richard  Couch,  A7.,  C«/ 
Justice,  and  the  Hon'ble  H.  V.  Baylej, 
Louis  S.  Jackson,  A.  G.  Macpherson, 
F.  A.  Glover,  and  Dwarkanath  Mitter, 
Judges. 


Right  df  Occupancy— Consecative  P( 
Sections  6  and  7,  Act  X.  of  1859. 

Case  No.  692  of  1870  under  Act  X.  of  \^\ 

Special  Appeal  from  a  decision  passed 
the  Judge  of  Bhaugulpdre,  dated 
20th  January  iSfo,  reversing  a  decisii 
of  the  Deputy  CBlltcior  <f  M^ngh) 
dated  the  jrd  August  i86g. 

Pundit  Sheo  Prokash  Misser  (Defendant), 

Appellant, 

versus 
Ram  Sahoy  Singh  (Plaintiff),   Respondent.]^ 

Mr.  R.  E.  Twidale  for  Appellant. 
Baboo  Boodh  Sein  Singh  for  RespondenI 

A  ryot  who  has  held  or  cultivated  a  piece  oi 
continuously  for  more  than  12  years,  bat  ".J^^^T*? 
written  letMs  •t  pottahs,  Mdi  for  a  speafic  ler" 
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entitled  to  claim  a  right  of  occupancy  even 
if  Act  X.  of  1859  had  not  been  passed  into 
law,  takes  a  pottah  for  a  term  of  years.  Or 
suppose  that  a  ryot  who  has  already  acquired 
a  right  of  occupancy  under  the  provisions  of 
that  Act,  takes  such  a  pottah,  or  is  obliged  to 
take  it  by  a  decree  of  Court  passed  under 
the  provisions  of  the  76th  section.  Can  it 
be  contended  for  a  single  moment  that  the 
pottah  so  taken  must  be  held  to  contain  an 
express  stipulation  on  the  part  of  the  ryot  to 
surrender  the  land  on  the  expiration  of  the 
term  merely  because  it  purports  to  be  a 
pottah  for  a  term  of  years  ?  That  a  pottah 
of  this  description  is  not  necessarily  incon- 
sistent with  the  existence  of  a  right  of  occu- 
paDcy,  is  clear  from  the  provisions  of  the  76th 
section  above  referred  to. 

The  language  of  that  section  is  significant, 
and  appears  to  have  a  very  important  bearing 
upon  the  point  now  under  our  consideration. 
It  runs  as  follows  : — 

*  If,  on  the  trial  of  a  suit  for  the  delivery 
"of  a  pottah  instituted  by  a  ryot  having  a 
'' righi  of  occupancy y  the  parties  do  not 
^  agree  as  to  the  term  for  which  the  pottah 
"  tf  to  he  granted,  the  Collector  shall  fix  such 
"  term  as,  under  the  circumstances  of  the  case, 
"he  may  think  just  and  proper.  Provided 
"  that  the  term  shall  not  in  any  case  he  longer 
"  than  10  years,  "  &c.,  &c.  These  words 
are  not  only  sufficient  to  negative  the  suppo- 
sition that  ryots  possessing  rights  of  occu- 
pancy never  hold  under  pottahs  for  terms  of 
years,  but  they  show  most  conclusively,  at 
least  to  my  mind,  that  a  pottah  for  a  term  of 
years  does  not  necessarily  amount  to  an  ex- 
press stipulation  on  the  part  of  the  ryot  to 
surrender  the  land  on  the  expiration  of  the 
term.  Of  course,  in  the  cases  supposed  by 
oie,  there  is  a  pre-existing  right  of  occupancy ; 
«>at this  circumstance  cannot  affect  the  validity 
of  my  argument  as  far  as  it  goes;  for  if  a 
P«tah  is  to  be  held  to  contain  a  stipulation  of 
ibe  above  description  merely  because  it  pur- 
ports to  be  for  a  term  of  years,  it  would  be 
jnst  as  much  sufficient  to  destroy  a  pre-existing 
nght  of  occupancy  as  to  bar  the  acquisition 
«  a  new  one.  The  principle  of  construction 
wust  be  the  same  in  both  cases,  for  the  docu- 
ments to  be  construed  are  precisely  of  the 
»tne  character ;  and  it  is  beyond  all  question 
"^iU  ryot  possessing  a  right  of  occupancy 
enters  into  an  express  stipulation  with  his 
^Bdtord  to  surrender  the  land  on  the  expira- 
J^of  a  stated  period  of  time,  he  would  be 
wnd,  like  every  other  individual,  to  fulfil  the 
^«^  of  his  contract.    That  he  is  at  full 


liberty  to  enter  into  such  a  stipulation  does 
not  seem  to  require  any  discussion.  ' 

I  do  not  mean  to  say  that  the  stipulation 
contemplated  by  section  7  should,  as  a  matter 
of  course,  be  worded  precisely  as  follows: 
"  No  right  of  occupancy  shall  be  acquired  by 
the  ryot  by  continuous  possession  for  a  period 
of  12  years''  But  I  maintain  that  there 
should  be  a  written  contract  between  the 
parties,  and  that  this  written  contract  should 
contain  a  distinct  provision  expressly  nega- 
tiving the  acquisition  of  a  right  of  occupancy ; 
and  this  may  be  possibly  done  either  by  a 
covenant  on  the  part  of  the  ryot  in  the  last 
pottah  to  surrender  the  land  on  the  expiration 
of  the  specified  term,  or  by  a  clause  empower- 
ing the  landlord  to  take  possession  of  it  on 
the  occurrence  of  that  event.  No  doubt,  a 
Court  of  Justice  might  be  fully  warranted  in 
holding,  in  the  absence  of  any  special  cir- 
cumstances to  the  contrary,  that  a  pottah  for 
a  term  of  years  implies  the  existence  of  a 
tacit  understanding  between  the  parties  there- 
to that  the  ryot  should  give  up  the  land  to  the 
landlord  on  the  expiration  of  the  term.  But, 
as  this  is  a  mere  matter  of  inference  liable  to 
be  rebutted  by  the  special  circumstances,  it 
cannot,  in  my  opinion,  supply  the  place  of  the 
'*  express  stipulation  "  required  by  section  7. 

The  above  view  appears  to  be  fully  borne 
out  by  the  proviso  in  section  6.  That  pro- 
viso is  as  follows  : — 

•*  But  this  rule  does  not  apply  to  khamar, 
"  neej'jote,  or  seer  land  belonging  to  the  pro- 
"  prietor  of  an  esute  or  tenure,  and  let  by 
him  on  lease  for  a  term  or  year  hyyear" 

Now,  if  the  Legislature  had  thought 
that  a  lease  for  a  term  of  years  must  be 
taken  as  a  necessary  bar  to  the  acquisition 
of  a  right  of  occupancy,  What  necessity 
was  there  for  making  this  distinction  be- 
tween the  ordinary  lands  and  the  khamar^ 
neej'jote,  or  seer  lands  of  an  estate  ?  To  treat 
this  proviso  as  a  mere  surplusage  would  be 
contrary  to  all  recognized  rules  for  the  con- 
struction of  statutes,  and  yet  this  appears  to 
be  the  only  alternative  left  to  those  who 
contend  that  a  lease  for  a  term  of  years  is 
necessarily  inconsistent  with  the  acquisition 
of  a  right  of  occupancy.  Every  word  used  in 
a  legislative  enactment  must  be  presumed  to 
have  been  used  advisedly  and  deliberately,  and 
a  comparison  of  the  language  of  this  proviso 
with  that  of  the  following  section,  namely, 
rection  7,  clearly  shows  that  the  word 
^-express"  used  in  this  last-mentioned  section 
is  by  no  means  an  exception  to  the  general 
rule. 

'0  ' 
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Jt  h9£  been  argued  that  a  right  of  occu- 
pancy cannot  be  held  to  have  accrued  in  this 
case,  inasmuch  as  the  landlord  could  have, 
if  he  liked,  ejected  the  ryot  on  the  expira- 
tion of  the  term  fixed  in  each  of  the  poitahs. 
I  confess  that  I  am  at  a  loss  to  understand 
the  force  of  this  argument.     If  the  meaning 
of  this  contention  is  that,  in  the  face  of  the 
provisions  of  Act  X.  of  1859,  ^^^  landlord 
could  have  so  ejected  the  ryot,  notwithstand- 
ing an  uninterrupted  possession  on  the  part 
pf  the  latter  for  a  period  of  12  years,  the 
argument  would  be  clearly  inadmissible  upon 
the  ground  that  it  assumes  the  very  ques- 
tion  we  have   to    determine   in   this   6ase, 
namely,  whether  the  landlord  had  the  power 
to  do  so  or  not.    If,  on  the  other  hand,  it  is 
Intended  to  be  urged  that  the  landlord  could 
have  exercised  such  a  power  of  ejectment  on 
some  date  previous  to  the  passing  of  that 
Agt,  or  to  the  completion  of  the  period  of  12 
ye^rs  required  by  law  to  create  a  right  of 
occupancy,  the  argument  would  equally  fail, 
though  upon  a  different  ground,  namely,  that 
of  irrelevancy.     With  reference  10  the  first 
portion  of  the  argument,  it  is  sufficient  to 
^y  that  the  case  before  us   is  admittedly 
g;Qverned  by  Act  X.  of  1859,  and  it  is  there- 
fore clear  that  nothing  that  the  landlord  could 
or  could  not  have  done  before  that  Act  be- 
came law  can  affect  our  decision  one  way  or 
the  other.     As  for  the  second  portion,  it  may 
be  conceded  over  and  over  again  that  the 
landlord  had  the  power  which  is  now  claimed 
oil   hie  behalf;   but   I   am    unable   to  see 
bow  this  concession  can  advance  his  case  in 
any  mai>ner  whatever.     That  the  existence 
of  auch  |L  power  cannot,  by  any  stretch  of 
i^eaftQi^Pgy  b^  construed  into  a  stipulation  of 
the  i^ure  contemplated    by    section  7  is 
aligiost  self-evident.     A  stipulation  is  a  matter 
of  mutnal  agreement,  and  it  would  be  absurd 
.t^  'POi)t);eBd  that   because  one  man  has  the 
poiwer  to  eject  another  on  a  particular  date, 
iJie  latter  must  be  held  to  have  entered  into 
«ft  agreement  with  the  former  acknowledg- 
ing bis  liability  to  be  so  ejected  either  on 
j^iiat  daAe  or  on  a  subsequent  one.  What  then 
is  the  force  of  this  objection  ?  Reduced  to  its 
Mke4  form,  it  ^mounts  to  this — the  landlord 
in  this  particular  case  might  have,  if  he  liked, 
eji»ct<!d  the  ryot  at  some  time  before  the  latter 
kiul  completed  the  1 2  years  of  his  possession. 
Bat  I  apprehend  that  there  is  not  a  single 
l^ase  Iiri3mg  under  section  6  to  which  the 
aane  argument  would  not  apply  with  equal 
iofe^i  if  there  is  any  force  in  it  at  all.  Take, 
for  ifnetance,  the  case  of  a  mere  tenant-at-will 
who  has  been  allowed  by  his  landlord  to 


remain  in  possession  for  a  period  of  13  yean. 
It  is  beyond  all  question  that  such  a  leQaat 
could  have  been  ejected   by  the  landlord  at 
the  end  of  each  of  those  twelve  years.    But 
can  it  be  contended  for  a  single  moment  tbat 
because  he  was  liable  to  be  so  ejected,  no  right 
of  occupancy  would  accrue  to  him   by  virtqie 
of  his  possession  for  12  years,  if  he  is  a  ryot 
within   the   meaning  of  section  6?   lod^ 
the  right  of  occupancy   referred  to  in  that 
section    is,    by   its    very    nature,    the  oS- 
spring  of  the  landlord's  forbearance  to  eject 
the  ryot  for  a    specified   period  of  time; 
and  if  any  argument  is  to  be  drawn  agaiatf 
the  acquisition  of  that  right  from  the  fact  | 
that  the  landlord   might   have,  if  be  liked, 
ejected  the   ryot  on  some  date  previoos  ta 
the  completion  of  that  period,   all  that  I  caa 
say  is  that  section  6,  Act  X.  of  1859,  is  the: 
most  meaningless  piece  of  legislation  I  have  ; 
met  with.     I   have   alreaSy   shown  that  the  \ 
question  we  have  to   determine  is  whetbir 
there  was   such   a  stipulation  between  the, 
parties  to   this  litigation   as   would  bar  the 
acquisition  of  a  right  of  occupancy  usder 
the  provisions  of  section  6,   and  not  whetbtf  ■. 
the  ryot  had  a  right  of  occupancy  before  he 
was  in  a  position   to  claim  one  under  that 
section;  and  in  this   view  the  fallacy  of  the  J 
argument  under  our  consideration    is  U)0  | 
obvious  to  require  further   discussion. 

It  has  been  further  urged  that  the  ac- 
ceptance of  a  new  pottah,  on  the  expiratioj  ^ 
of  each  old  one,  must  be  considered  as  a^  | 
admission  on  the  part  of  the  ryot  that  there  I 
was  an  express  stipulation  between  hii)!  and 
his  landlord  within  the  meaning  of  section  7, 
But  the  first  question  I  have  to  ask  is, 
where  is  this  stipulation  to  be  found?  whether 
in  the  old  pottah  or  in  the  new  one?  « 
the  old  pottah  cannot  be  held  to  contain  th^ 
stipulation  merely  because  it  purports  10  be 
for  a  term  of  years,  no  admission  made  by 
the  ryot  on  a  subsequent  date,  namely,  that 
of  the  new  pottah,  can  introduce  it  there. 
If,  on  the  other  hand,  it  is  said  that  it  is  to 
be  found  in  the  new  pottah,  our  position  is 
no  way  advanced  by  the  supposed  admis- 
sion ;  for  we  are  then  obliged  to  go  back  to 
the  original  question  with  which  we  started, 
namely,  whether  a  pottah  must  be  necessari- 
ly held  to  contain  an  express  stipulation « 
the  nature  contemplated  by  section  7  merely 
because  it  purports  to  be  for  a  term  of  years. 
It  is  to  be  borne  in  mind  that  the  stipulatioa 
required  by  that  section  must  be  contained  m 
a  written  contract ;  and  if  it  is  once  conceded 
that  it  is  not  to  be  found  either  in  the  old 
pottah  or  in  the  new  one,  no  inference  drawn 
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from  any  supposed  admission  on  the  part  of 
tlie  fjot  can  snpply  its  place. 

The  following  illustration  however  will, 
I  believe,  be  sufficient  to  show  the  extreme 
weakness  of  the  above  mode  of  reasoning : 
Suppose,  for  instance,  that  a  ryot  has  held  a 
piece  of  land  under  a  single  pottah,  but  for 
a  term  exceeding  12  years,  and  the  question 
whether  he  has  acquired  a  right  of  occu- 
pancy in  the  land  so  held  by  him  arises  on 
the  expiration  of  that  term.  In  such  a  case, 
i\  Is  clear,  no  argument  can  be  drawn  from 
the  acceptance  of  a  fiesh  pottah,  for  there 
il  no  SQch  pottah  to  fall  back  upon.  Why 
then  are  wc  to  attach  any  particular  weight 
to  that  argument  in  the  present  case,  when 
h  is  manifest  that  the  acceptance  of  one  pot- 
tah after  another  cannot  introduce  in  eiiher 
of  them  a  clause  jirhich  they  do  not  ihem- 
lelves  contain  ?  A  pottah  granted  for  a  term 
ttceeding  13  years  must  be  construed  pre- 
cisely in  the  same  way  as  a  pottah  granted  for 
a  term  below  that  period ;  and  if  we  once 
idfflit  that  the  one  is  not  sufficient  to  meet 
fa  reqairements  of  section  7  merely  because 
il  happens  to  be  a  pottah  for  a  term  of  years, 
fare  leems  to  be  no  reason  whatever  why 
faaamecoDcIasion  should  not  be  held  about 
fa  other. 

Mnch  stress    has  been  l^d  upon  the  fact 
that  the  pottahs  in  the  present  case  were  all 

nd  previous  to  the  promulgation  of  Act 
1859.  ^^  ^^  httti  argued  that  the 
■ndholders  of  this  country  could  not  have 
possibly  anticipated  the  stringent  provisions 
of  that  Act;  and  that  it  would,  therefore,  be 
€Xfremely  hard  upon  them  if  the  Court 
were  to  insist  upon  a  very  strict  compliance 
with  those  provisions.  This  argument  also 
Is,  in  my  opinion,  without  any  valid  foun- 
toon.  It  is  admitted  on  all  sides  that 
fa  provisions  of  section  6  have  a  retro- 
jpcctive  operation.  This  point  ^^as  settled 
1^  bench  of  15  Judges  in  the  case  of 
Thikooranee  Dossee  ;*  and  as  it  is  impossi- 
ble to  contend  that  Act  X.  of  1859  has  made 
««y  alteration  in  the  established  rules  for  the 
jowtruaion  of  documents,  I  am  unable  to  see 
w  the  mere  fact  of  the  pottahs  being  dated 
g^na  to  the  passing  of  that  Act  can 
*ct  oar  decision  one  way  or  the  other.  A 
P*ih  granted  previous  to  the  date  of  the 
gwwlgaion  of  Act  X.  of  1859  is  subject  to 
fa  same  rules  of  interpretation  as  a  pottah 
Wttcd  subsequent  to  that  date  ;  and  this 
■*Jg  conceded,  the  answer  to  the  question 
^y  oor  consideration  must  be  the  same  in 

•  3  W.  R.  (Act  X.  Rulings),  p.  29.  , 


both  cases.  With  reference  to  the  plea  of  hard- 
ship, I  wish  to  observe  that  there  is  nothing 
peculiar  in  the  circumstances  of  this  case  to 
distinguish  it  from  other  cases  in  which  a 
right  of  occupancy  is  acquired  under  section  6. 
If  a  ryot,  who  is  a  mere  tenant-at  will, 
can  acquire  that  right  by  possession  for  1 2 
years,  I  do  not  see  what  peculiar  hardship 
there  would  be  for  the  landholders  to  com- 
plain of  if  the  same  privilege  is  extended  to 
a  ryot  who  has  been  allowed  to  hold  on  for 
the  same  period  but  under  one  or  several 
pottahs  for  specific  terms  of  years. 

In  conclusion,  I  wish  to  say  a  few  words 
about  the  decisions  noted  in  the  margin^ 
which  have  been  quoted  to  us  by  the  pleader 
for  the  appellant.  I  have  read  these  deci- 
sions as  carefully  as  I- 

5  w.  R.,  Aa  X.  Rui.    could  ;  but  with  great 

'"TbiJl^^jL^so.  deference  to  the  learq^ 

2  w.  R.,  page  241.  ed  Judges  by  whom 

I  ^  \*  P**^*  ^"^^1  ihey    were  passed,  I 

.iW.R.,  page  556.  feef  myself  bound  to 

say  that  I  am  unable  to  concur  in  the  reason- 
ing by  which  they  were  arrived  at.  In  the 
first  place,  it  appears  to  have  been  admitted, 
in  almost  all  these  decisions,  that  the  ques- 
tion whether  a  pottah  for  a  term  of  years  is 
inconsistent  with  the  existence  of  a  right  of 
occupancy  depends  upon  the  surrounding 
circumstances  of  each  particular  case ;  but 
this  admission  alone  is,  in  my  opinion,  suffi- 
cient to  show  that  such  a  pottah  cannot  b^ 
held  to  contain  the  "  express  stipulation"  re- 
quired by  section  7.  Then,  again,  in  some 
of  the  decisions  at  least,  the  learned  Judges 
appear  to  have  been  considerably  influenced 
by  the  fact  that  the  pottahs  they  had  to  deal 
with  were  granted  previous  to  the  passing  of 
Act  X.  of  1859.  I  have  already  sliowo  th&t  this 
circumstance  ought  not  to  be  allowed  to  affect 
our  decision  one  way  or  the  other  :  and  I  think 
it,  therefore,  unnecessary  to  dwell  upon  it  any 
longer.  I  wish  merely  to  add  that  the  cases 
reported  in  4  W.  R.,  Act  X.  Rulings,  page  i, 
2  W.  R.,  Act  X.  Rulings,  page  54,  and 
1 1  W.  R.,  page  88,  are  in  the  other  way,  so 
that  there  is  no  ground  for  contending  that 
the  conclusion  arrived  at  by  me  is  opposed  to 
a  uniform  course  of  decisions. 


The  22nd  December  1871. 

Present  : 

The  Hon'ble  Sir  Richard  Couch,  Kl,  Chief 
Justice^    and    the    Hon'ble    Dwarkanath 
.   Mitter,  Judge. 

Execution — Limitation — Bona  fide  Application* 
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In  the  Matter  of 

Kristo  Bundhoo  Chuckerbutty  and  others, 

Petitioners^ 

versus 

Suduruddee  and  others,  Opposite  Party. 

Baboo  Doorga  Mohun  Doss  for  Petitioners. 

No  one  for  Opposite  Party. 

The  Collector's  order  striking  off  an  application, 
because  he  thought  it  was  oolv  made  "  to  keep  the  case 
going/'  without  his  saying  that  it  was  not  bond  fide, 
was  set  aside,  and  he  directed  to  hear  the  application. 

Couchy  C,  y. — The  Collector  does  not  say 
that  the  former  applicaiion,  which  was  struck 
off  on  the  2and  April  1866,  was  not  a  bond- 
fide  application.  If  it  was  a  bond-fide 
application,  the  party  was  entitled  to  three 
years  from  that  period,  and  the  Collector 
had  no  right  to  refuse  the  application  if  it 
was  made  within  the  three  years  because  he 
thought  that  it  was  only  made  *'  to  keep  the 
case  going,'"  as  he  calls  it. 

The  order  of  the  Collector  by  which  he 
directed  the  application  to  be  struck  off 
must  therefore  be  set  aside,  and  he  must  be 
directed  to  hear  the  application. 


that  a  party  to  a  suit  may  be  allowed  to  ap- 
peal as  a  pauper,  it  is  clear  that  it  is  to  be 
subject  to  all  the  rules  contained  in  the  last 
preceding  chapter,  that  is  Chapter  VIII.,  and 
in  Chapter  V.,  in  so  far  as  they  are  applicable. 
The  question  really  is  whether  that  part  of 
section  342  which  says  that  **  it  shall  be  in 
'*  the  discretion  of  the  Appellate  Court  to 
*'  demand  security  for  costs  from  the  appellant 
"  or  not,  as  it  shall  see  fit,  before  the  respond- 
"  ent  is  called  upon  to  appear  and  answer," 
is  applicable  to  the  case  of  an  appeal  in 
formd  pauperis. 

Now,  there  is  this  distinction  between  an 
ordinary  suit  which  is  regulated  by  Chapter 
VIII.  and  to  which  section  342  applies  and 
an  appeal  in  formd  pauperis,  that,  in  the  case 
of  an  appeal  brought  by  a  pauper,  the  Appel- 
late Court,  according  to  section  370,  is,  upon 
a  perusal  of  the  application  and  the  jadgmeot 
and  decree  of  the  Court  below,  to  see  whe» 
ther  there  is  reason  to  think  that  the  decision 
of  the  Court  is  contrary  to  law  or  to  some 
usage  having  the  force  of  law,  or  is  otherwise 
erroneous  or  unjust,  that  is,  is  really  to  see 
whether  there  is  ground  for  bringing  the  ap- 
peal ;  and  if  it  does  not  see  that  there  is  a 
ground  for  bringing  the  appeal,  it  is  to  reject 
the  application.     But  in  the  case  of  an  ap- 
peal under  Chapter  VIII.  no  such  considera- 
tion is  required  in  the  Appellate  Court,  and 
it  has  no  power  to  reject  the  application  if,  on 
perusal  of  it  and  of  the  judgment  and  decree 
of  the  lower  Court,  it  sees  no  reason  to  think 
that  the  decision  is  wrong.     Then  it  proceeds 
to  say :  "  If  the  application  be  not  rejected 
upon  any  of  the  grounds  above  mentioned, 
inquiry  shall  be  made  into  the  alleged  pauper- 
ism of  the  applicant,"  unless  there  has  been 
a  previous  inquiry  into  his  pauperism,  and 
then  it  would  not  be  necessary  to  make  a 
fresh  inquiry  without  there  being  some  special 
grounds  for  doing  so.    And  there  might  be 
special  grounds,  because,  although  the  appli- 
cant might  have  been  a  pauper  when  the  snit 
was  brought,  he  might  have  ceased  to  be  on« 
when  he  asked  to  be  allowed  to  appeal,  and 
tjien  it  would  not  be  right  to  allow  him  to 
carry  on  the  suit  any  longer  as  a  pauper. 
Tljerefore  it  is  that  the  section  provides  that 
if  the  application  is  not  rejected,  then  the 
Appellate  Court  is  to  ascertain  whether  he  is  a 
pauper.     That  shows  that  if  he  has  a  ground 
for  appealing,   and   his   application  is  not 
rejected,  he  is  to  be  allowed  to  appeal ;  other- 
wise ii  would  be  useless  to  make  the  inquiry. 

Couchy    C.J, — By  the   367th   section   of        In  this  case  the  application  to  appeal  was 
the  Code  of  Civil  Procedure,  which  provides  '  admitted.    It  must  be  Uken,  therefore,  that 

*     '     "  •      b 


The  22nd  December  1871, 

Present : 

The  Hon'ble  Sir  Richard  Couch,  ^/.,  Chief 

Justice,    and    the    Hon'ble    Dwarkanatl^ 

Mitter,  Judge. 

Appeal  in  Forma  Pauperis->Security  for  Costs 
—Sections  542  and  370,  Act  VIII.  of  1859. 

NusseercJbddcen  Biswas,  Petitioner, 

versus 

Ujjul  Biswas  and  others,  Opposite  Party. 

Baboo  Sham  Lall  Mitter  for  Petitioner. 

Baboo  TarucJi  Nath  Sein  for  Opposite 

Party. 

An  Appellate  Court  has  no  power  under  section  370, 
Adt  VIII.  of  1859,  to  annex  to  its  order  the  condition 
that  the  party  allowed  to  appeal  should  give  security  for 
costs.  The  provision  in  section  342  which  makes  it 
discretionary  in  the  Appellate  Court  to  demand  security 
for  costs  is  not  applicable  to  appeals  in/ormd pauperis ; 
and  therefore  the  order  of  the  Judge  in  this  case,  re- 
quirinsr  security  for  costs  from  the  petitioner  after  his 
l^ppealhad  been  admitted,  and  after  the  Judge  on  in- 
quiry had  found  that  the  appellant  was  a  pauper,  was 
«et  aside. 


187a.] 


Civil 


THX   W££KLY   RIPORTXR. 


Rulings, 


69 


the  Judge  had,  upon  perasal  of  the  applica- 
tion and  jadgment  and  decree  of  the  lower 
Court,  been  enabled  to  come  to  the  conclusion 
that  it  was  a  proper  case  for  an  appeal ;  in 
point  of  fact,  that  he  must  have  seen  that 
there  was  reason  to  think  that  the  decision 
was  wrong  and  that  it  ought  to  be  appealed 
against.  If  that  was  so,  he  had  no  power 
under  section  370  to  annex  to  his  order  the 
condition  that  the  party  allowed  to  appeal 
should  give  security  for  the  costs  of  tbe  re- 
spondent ;  4nd  if  we  were  to  say  that  section 
342  gave  him  the  discretion,  it  would  be,  in 
reality,  to  negative  the  right  conferred  by 
section  376.  It  might  render  that  section 
nugatory  if  we  were  to  give  to  the  Judge  a 
pover  of  saying  that,  although  on  inquiry  it 
his  been  found  that  the  applicant  is  a  pauper, 
uA  although  there  is  just  ground  for  appeal- 
ing against  the  decision  of  the  Court  below, 
t  condition  shall  be  imposed  that  will  render 
k  impossible  to  go  on  with  the  appeal.  That 
put  of  section  342  which  makes  it  discre- 
tionary in  the  Appellate  Court  to  demand  se- 
cirity  for  costs  appears  to  be  inconsistent 
with  the  provisions  as  to  appeals  in/ormd 
pauperii;  and  being  inconsistent,  it  is  not  ap- 
plicable, and  comes  within  this  exception  that 
tkc  niles  in  Chapter  VIII.  are  to  be  applied, 
10  far  as  they  are  applicable,  to  appeals  under 
Cbpter  IX.  We  think  it  is  not  applicable 
to  a  case  of  this  kind.  The  Judge  having 
itmnd,  as  he  must  be  taken  to  have  done,  that 
there  was  good  ground  for  an  appeal,  and  the 
applicant  having  been  found  to  be  a  pauper 
(and  it  is  not  alleged  that  there  was  any  ne- 
cessity for  further  inquiry  on  that  subject), 
the  requiring  security  for  costs  was  not  au- 
thorized by  law,  and  the  order  of  the  Judge 
lequiring  security  must  be  set  aside. 


The  22nd  December  1871. 

Present :  \ 

TheHon'ble  Sir  Richard  Couch,  A7.,  Chiefs 
Juiiic€y  and  the  Hon'ble  Dwarkanath  \ 
Miller,  Judge.  \ 

Jnrisdiction— Small  Cause  Court— Rent—       ! 

Damages.  *  > 

Bhoobun  Mohun  Bose,  Petitioner,  \ 

versus 

Chondernalh  Banerjee,  Opposite  Party, 

Bahoo  Tarucknath  Paleet,  for  Petitioner. 

Bahoo  Mohendro  Lall  Seal,  for 
Opposite  Party. 

Jl'JjJce  was  issued  on  defendant  requiring  him  to  quit 
iwiinaorpay  rent,  and  defendant  retwwd  to  do  eithtr. 

Vol.  •XVII. 


Plaintiff  therefore  ri|;rhtly  broueht  his  suit  for  damages 
and  not  for  rent,  and  the  SmailCause  Court  had  juris- 
diction to  entertain  it.  But  as  that  Court  rejected  the 
suit  as  being  substantially  one  for  rent,  its  order  was 
set  aside  and  the  suit  ordered  to  be  restored  to  the 
file  of  that  Court. 

Couch,  C,  J, — In  this  case,  it  appears 
from  the  plaint  that  a  notice  was  issued  on 
the  defendant,  requiring  him  either  to  quit 
the  land  or  to  pay  rent  for  it  after  a  certain 
rate.  The  plaint  then  goes  on  to  say  that 
the  defendant  did  not  assent  to  that,  and  that 
allegation  expressly  excludes  the  creation  of 
a  tenancy  on  those  terms.  The  suit,  there- 
fore,  could  not  have  been  brought  for  the 
money  as  rent,  because  there  was  no  tenancy 
created.  On  the  face  of  the  plaint  it  appears 
that  there  was  no  tenancy,  and  the  only  way 
in  which  the  money  claimed  could  be  re- 
covered would  be  as  damages  for  not  giving 
up  the  land.  It  may  be  that  the  defendant  has 
a  good  answer  to  the  suit,  and  he  may  show 
that  he  was  entitled  to  continue  in  possession 
of  the  land,  and  that  the  plaihtifF  had  no 
right  to  serve  a  notice  on  him  and  require 
him  to  pay  more  rent  than  what  he  had 
theretofore  been  paying.  But  that  is  not  the 
question  to 'be  considered  now.  The  ques- 
tion now  is,  whether  the  Small  Cause  Court 
had  jurisdiction  to  entertain  such  a  suit  as 
that  stated  in  the  plaint ;  and  the  Judge  him- 
self, from  the  expression  he  uses,  shows  that 
it  was  a  case  in  which  he  had  jurisdiction, 
because  he  says  that  ''  it  is  substantially  a 
suit  for  enhanced  land-rent,"  meaning  thereby 
that  the  case  is  the  same  as  if  the  plaintiif  had 
brought  a  suit  for  enhanced  rent.  But  that  is 
not  sufficient  to  deprive  him  of  jurisdiction. 
The  suit  being  for  damages  and  not  for  rent, 
the  Small  Cause  Court  had  jurisdiction  to 
entertain  it.  and  the  order  of  that  Court  re- 
jecting the  suit  must  be  set  asfde,  and  the 
suit  must  be  restored  to  the  file  of  the  Small 
Cause  Court  and  heard. 


The  22  nd  December  1871. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chief 
Justice,   and    the    Ilon'ble    Dwarkanath 
Mitter,  Judge. 

Decree— Staying  Execytion— Security— Section 
36,  Act  XXIII.  of  x86i. 

Sukhee  Monee  Debia,  Petitioner ^ 

versus 

Brojoraj  Mookerjee  and  others. 
Opposite  Party, 

Bahoo  Bhowanee  Churn  Dutt,  for  Petitioner. 
No  one  for  Opposite  P|irty. 

10-a 
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In  the  Matter  of 

Kristo  Bundhoo  Chuckerbutty  and  others, 

Petitioners^ 

versus 

Suduruddee  and  others,  Opposite  Party, 

Baboo  Doorga  Mohun  Doss  for  Petitioners. 

No  one  for  Opposite  Party. 

The  Collector's  order  striking  off  an  application, 
because  he  thought  it  was  oolv  made  *'  to  keep  the  case 
Roing,"  without  his  saying  that  it  was  not  bond  fide, 
was  set  aside,  and  he  directed  to  hear  the  application. 

Couch,  C.  J, — Thk  Collector  does  not  say 
that  the  former  application,  which  was  struck 
off  On  the  2 and  April  1866,  was  not  a  bond- 
fide  application.  If  it  was  a  bond- fide 
application,  the  party  was  entitled  to  three 
years  from  that  period,  and  the  Collector 
had  no  right  to  refuse  the  application  if  it 
was  made  within  the  three  years  because  he 
thought  that  it  was  only  made  *'  to  keep  the 
case  going,''  as  he  calls  it. 

The  order  of  the  Collector  by  which  he 
directed  the  application  to  be  struck  off 
must  therefore  be  set  aside,  and  he  must  be 
directed  to  hear  the  application. 


The  22  nd  December  1871. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  Kt,,  Chief 

Justice^    and    the    Hon'ble    Dwarkanatl^ 

Mitter,  Judge, 

Appeal  in  Forma  Pauperis— Security  for  Coat» 
— Sectiooa  342  and  370,  Act  VIII.  of  1859. 

NusseercJbddeen  Biswas,  Petitioner ^ 

versus 

Ujjul  Biswas  and  others.  Opposite  Party, 

Baboo  Sham  Lall  Mitter  for  Petitioner. 

Baboo  Taruck  Nath  Sein  for  Opposite 

Party. 

An  Appellate  Court  has  no  power  under  section  370, 
AA  VIII.  of  1859,  to  annex  to  its  order  the  condition 
that  the  party  allowed  to  appeal  should  give  security  for 
costs.  The  provision  in  section  342  which  makes  it 
discretionary  m  the  Appellate  Court  to  demand  security 
for  costs  is  not  applicable  to  appeals  in  formd pauperis; 
and  therefore  the  order  of  the  Judge  in  this  case,  re- 
quiring security  for  costs  from  the  petitioner  after  his 
Ikppeal  had  been  admitted,  and  after  the  Judge  on  in- 
quiry had  found  that  the  appellant  was  a  pauper,  was 
«et  aside. 

Couchy    C,y, — By  the   367th   section  of 
the  Code  of  Civil  Procedure,  which  provides 


that  a  party  to  a  suit  may  be  allowed  to  ap- 
peal as  a  pauper,  it  is  clear  that  it  is  to  be 
subject  to  all  the  rules  contained  in  the  last 
preceding  chapter,  that  is  Chapter  VllL,  and 
in  Chapter  V.,  in  so  far  as  they  are  applicable. 
The  question  really  is  whether  thai  part  of 
section  342  which  says  that  **  it  shall  be  in 
'*  the  discretion  of  the  Appellate  Court  to 
*'  demand  security  for  costs  from  the  appellant 
"  or  not,  as  it  shall  see  fit,  before  the  respond- 
"  ent  is  called  upon  to  appear  and  answer/' 
is  applicable  to  the  case  of  an  appeal  in 
formd  pauperis. 

Now,  there  is  this  distinction  between  an 
ordinary  suit  which  is  regulated  by  Chapter 
VIII.  and  to  which  section  342  applies  and 
an  appeal  in  formd  pauperis  y  that,  in  the  case 
of  an  appeal  brought  by  a  pauper,  the  Appel- 
late Cou(t,  according  to  section  370,  is,  upon 
a  perusal  of  the  application  and  the  judgment 
and  decree  of  the  Court  below,  to  see  whe- 
ther there  is  reason  to  think  that  the  decision 
of  the  Court  is  contrary  to  law  or  to  some 
usage  having  the  force  of  law,  or  is  otherwise 
erroneous  or  unjust,  that  is,  is  really  to  see 
whether  there  is  ground  for  bringing  the  ap- 
peal ;  and  if  it  does  not  see  that  there  is  a 
ground  for  bringing  the  appeal,  it  is  to  reject 
the  application.     But  in  the  case  of  an  ap- 
peal under  Chapter  VIII.  no  such  considera- 
tion is  required  in  the  Appellate  Court,  and 
it  has  no  power  to  reject  the  application  if,  on 
perusal  of  it  and  of  the  judgment  and  decree 
of  the  lower  Court,  it  sees  no  reason  to  think 
that  the  decision  is  wrong.     Then  it  proceeds 
to  say :  "  If  the  application  be  not  rejected 
upon  any  of  the  grounds  above  mentioned, 
inquiry  shall  be  made  into  the  alleged  pauper- 
ism of  the  applicant,''  unless  there  has  been 
a  previous  inquiry  into  his  pauperism,  and 
then  it  would  not  be  necessary  to  make  a 
fresh  inquiry  without  there  being  some  special 
grounds  for  doing  so.     And  there  might  be 
special  grounds,  because,  although  the  appli- 
cant might  have  been  a  pauper  when  the  suit 
was  brought,  he  might  have  ceased  to  be  one 
when  he  asked  to  be  allowed  to  appeal,  and 
t)ien  it  would  not  be  right  to  allow  him  to 
carry  on  the  suit  any  longer  as  a  pauper. 
Tlierefore  it  is  that  the  section  provides  that 
if  the  application  is  not  rejected,  then  the 
Appellate  Court  is  to  ascertain  whether  he  is  a 
pauper.     That  shows  that  if  he  has  a  ground 
for  appealing,   and   his   application  is  not 
rejected,  he  is  to  be  allowed  to  appeal ;  other- 
wise it  would  be  useless  to  make  the  inquiry* 

In  this  case  the  application  to  appeal  was 
admitted,     It  raqst  be  taken,  therefore,  that 
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requiring  security  for  costs  was  not 
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/I'mgsecnrily  must  be  set  aside. 


The  jind  December  i!^7i. 

Present : 

Tbt  Ilon'bte  Sir  Richard  Couch,  AV.,   Ch 

Jialkt,    and    ihe    Hon'blc     D(i.irk^ii.- 

Mitiei,  Judge. 

JvMictiDD— Small  Cause  Court— Rent— 
Damafres. 
""jn  Mohun  liose,  PtHlii'iia-, 


a-  Plaintiff  therefore  righHy  brought  his  suit  for  d>m>7M 
g,  and  not  for  rent,  «od  the  SmaUCause  Court  had  juris- 
'  diction  to  eiitoriiiin  it.  But  as  that  Court  rejected  the 
'">  luit  as  being  substantially  one  for  tent.  Its  order  »■■ 
ill  I  set  aside  and  the  suit  ordered  to  be  restored  to  the 
,[  ,  file  of  (hat  Court. 

in  Couch,  C.  J. — In  this  case,  it  appears 
d  from  the  plaint  that  a  notice  was  issued  011 
,>r  the  defendant,  requiring  him  either  to  quit 
\v  the  land  or  to  pay  rent  for  it  after  a  certain 
\\  rate.  The  plaint  then  goes  on  to  say  that 
2-  the  defendant  did  not  assent  to  that,  and  that 
in  allegation  expressly  excludes  the  creation  of 
Li  a  tenancy  on  those  terms.  The  suit,  there- 
j\  fore,  could  not  have  been  brought  for  the 
lu  money  a.^  rent,  because  there  was  no  tenancy 
A  created.  On  the  face  of  the  plaint  it  appears 
li  that  there  was  no  tenancy,  and  the  only  way 
r,  in  which  the  money  claimed  could  be  re- 
j.  f  covered  would  be  as  damages  for  not  giving 
I',  I  up  the  land.  It  may  be  thatthe  defendant  has 
;x  a  good  answer  to  the  suit,  and  he  may  shov 
at  !  that  he  was  entitled  to  continue  in  possession 
i^_  j  of  the  land,  and  that  the  plaihtiff  had  no 
tj-  I  right  to  serve  a  notice  on  him  and  require 
nt  him  to  pay  more  rent  than  what  he  had 
,.]  '  theretofore  been  paying.  But  that  is  not  the 
11-  question  tolie  considered  now.  The  ques- 
it  tion  now  is.  whether  the  Small  Cause  Court 
,1, 1  had  jurisdiction  to  entertain  such  a  suit  as 
i^r  I  that  stated  in  the  plaint;  and  the  Judge  him- 
lu  ■  self,  from  the  expression  he  uses,  shows  that 
.,:.  it  was  a  case  in  which  he  had  jurisdiction, 
,u  because  he  says  that  "  it  is  substantially  a 
lu  suit  for  enhanced  land -rem,"  meaning  thereby 
( r '  that  the  case  is  the  same  as  if  the  plaintiff  had 
t-.  brought  a  suit  for  enhanced  rent.  But  that  is 
:i,  not  sufficient  to  deprive  him  of  jurisdiction. 
I,.  The  suit  being  for  damages  and  not  for  rent, 
,^;the  Small  Cause  Court  had  jurisdiction  to 
I  entertain  it,  and  the  order  of  that  Court  re- 
I  jecting  the  suit  must  be  set  as'de,  and  the 
suit  must  be  restored  lo  the  file  of  the  Small 
Cause  Court  and  heard. 


Cb 


— latb  Banerjee,  Opposik  Parly, 
"^'■^rucknalh  Paletl,  for  Petitioner. 
po  Moktndro  Lall  Sen!,  for 
Opposite  Party. 

nm,  and  defendant  rrfii<?d  fulu  nthi 

«vn. 


The  32nd  December  1871. 

Prittnt  : 

I  The  Honblc  Sir  Richard  Couch.  A7.,  Cite/ 

Jusliiie,    and    the    Hon'ble    Dwarkay*^ 

Mitier,  Judge.  ^jj 

i  Decree— SUyiag  Eaeecgtion— Security— SectBv 
I  3«.  Act  XXIII.  o£i86i.  ^^^^ 

I  Snkhee  Jlonee  Debia,  Pelilioner  once 

versus  s  claim.  ^ 

I  Brojoraj  Wookerjee  and  q°^  ^^^  J^ 

I  Opposite  /'4r/)>.^bont  double' 

I  Bahoo  Bkowanee  Churn  DuA  eight  months 

No  one  for  Oprceni.   per. annum, 
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Before  staying  execution  of  a  decree  and  preventing 
the  decree-holder  frum  receiving"  the  fruits  of  his  decree, 
or  before  requiring  him,  under  section  36,  Acl  XXI 11.  of 
1861,  to  give  security  for  its  restitution,  probable  cause 
must  be  shown  of  the  judgment-debtor's  inability  to 
recover  the  money  if  the  decree  be  reversed. 

Conch,  C.  y.— Wjc  do  not  ihink  that  ihe 
petitioner  has  shown  any  special  reason,  either 
for  our  staying  execution  of  the  decree  and 
preventing  the  money  being  paid  out  of 
Court  to  the  decree-holder,  or  for  our  requir- 
ing the  decree-holder  under  section  36,  AA 
XXIII.  of  1861,  to  give  security  tor  its 
restitution.  We  think  it  ought  to  be  shown 
to  us  that  there  is  some  probabih^ty  that,  if 
the  decree-holder  receives  the  money  and 
the  decree  is  reserved,  the  judgment-debtor 
would  be  unable  to  recover  ii  back  from  him  ; 
otherwise  it  would  not  be  right  for  us  to  pre- 
vent him  from  receiving  the  fruits  of  his 
decree. 

The  rule  must  be  discharged. 


The  4th  January  1872. 
Present : 

The  Hon'ble  H.  V.  Bayley  and  W.  Markby, 

Judges, 

Remand— Default— Informal  Application. 

In  re  Kalee  Mohun  Doss  {Petitioner). 
Baboo  Taruck  Nath  Sein^  for  Peiiiioner. 

A  case  was  remanded  in  appeal  (in  the  presence  of 
both  parties)  for  a  local  investigation.  A  reasonable 
lime  was  given,  after  the  records  had  come,  to  the  par- 
ties to  appear  and  conduct  their  case.  '1  he  petitioner 
not  having  appeared,  the  lower  Court  treated  it  as  a  case 
of  default,  whereupon  petitioner  made  application  un- 
der section  376,  Act  VI 11.  of  1559.  As  that  was  not  the 
proper  form  for  him  to  apply,  and  as  the  time  >\ithin 
which  he  ought  to  have  come  in  the  proper  form  had 
expired,  the  lower  Court  declined  to  grant  the  applica- 
tion, the  High  Court  approving  of  the  order. 

Bayley,  J. — Wn  think  there  is  no  case  for 
our  interference  in  special  appeal. 

The  case  is  one  which  went  up  in  appeal 

from  theMoonsiff's  Court,  and  was  remanded 

by   the   Appellate   Court   for   investigation. 

l^^e  records  reached  the  Moonsiff 's  Court  on 

AaVi4th  July  itt;!,  and  the  date  fi.xed  for  the 

thatffjng  of  the  case  was  ihe  i  iih  lulv. 

costs  ^        Vr 

discn he  AiGQnsiff  remarks  that  the  case  had 

?T2^remandc^n  appeal  for  a  local  investi- 

and  theu,.  j     V  >         1 

quiring  g^e  order  btu.n^^  passed  in  the  presence 

Vp«il  had  btties  ;  ihai  a  reasonable  time  was 

quiry  had  founciie  records  had  come,  to  the  par- 
set  aside.         ^  .  J     .   .1    .  1 

n      u     n^^       conduct  their  case ;  that 

*??  J '    ^-y 'Could  plead  no  valid  excuse 
the  Code  of^Civil  vhat  they  were  not  aware 


of  the  records  having  come  down,  but  that, 
on  the  contrary,  it  was  their  business  to  look 
after  the  case.  The  Moonsiff,  therefore, 
thought  that  the  case  was  one  of  default,  and 
that  the  application  under  section  376  which 
the  special  appellants  adopted  was  not  the 
proper  form  in  which  the  petitioners  had  to 
come  ;  and,  lastly,  the  time  within  which  the^ 
ought  to  have  come  in  the  proper  form  had 
expired.  The  Moonsiff,  therefore,  declined 
to  grant  the  application. 

We  think  the  Moonsiff  is  right  for  the 
reasons  given  by  him,  and  we  accordingly 
reject  this  application. 

Markby,  J, — I  am  of  the  same  opinion. 
I  think  we  need  not  in  this  case  go  into  the 
question  as  to  what  was  precisely  the  right 
form  in  which  the  application  had  to  be 
made  to  the  ^loonsiff,  and  as  to  whether  the 
application  that  was  made  was  made  within 
the  time  prescribed  by  law,  because  it  seems 
that  the  Moonsiff  has,  in  the  latter  part  of  his 
judgment,  dealt  with  the  case  on  the  merits. 
I  think  that  the  Moonsiff's  observations  show 
good  grounds  for  his  opinion,  and  that  we 
should  not  interfere  with  his  decision. 


The  4th  January  1872. 
Present : 

The  Honble  G.  Loch  and  W.  Ainsiie, 

Judges. 

Section  15,  Act  XIV.  of  1859— Suit  to  enforce 

Right-of-way. 

Haro  Dyal  Bose,  Petitioner, 
versus 
Kristo  Gobind  Sein  Opposite  Party, 
Bahoo  Nuleet  Chunder  Sein  for  Petitioner. 

No  one  for  Opposite  Party. 

Section  15,  kt\  XIV.  of  1S59,  is  not  applicable  to  a 
suit  to  enforce  a  mere  right-of-way. 

Loch,  7.— We  think  that  this  rule  must  be 
made  absolute  and  the  order  of  the  Moonsiff 
set  aside.  The  opposite  party  has  been 
served  with  notice,  but  he  has  failed  to  attena<j 
•The  suit  was  one  to  enforce  a  right-of-wajj 
and  it  was  brought  under  the  provisions 
section  15,  Ad  XIV.  of  1859,  and  the  plamtj 
iff  obtained  a  decree.  It  appears  to  us  thaf 
the  provisions  of  that  section  are  not  app"' 
cable  to  a  suit  of  this  kind.  That  seclios 
contemplates  the  recovery  of  '^osstss\on  o| 
lands  or  other  immoveable  properly  of  whic 
the  plaintiff  has  been  deprived  by  an  act  o| 
the  defendant ;  it  does  not  contemplate  tnfl 
recovery  of  a  mere  right—  a  right  which  inaj^ 
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be  shared  by  a  hundred  other  people,  but  it 
contemplates  the  recovery  of  actual  posses- 
sion of  the  immoveable  property  in  suit :  a 
mere  declaration  made  by  a  Court  that  the 
plaintiff  has  a  right-of-way,  and  that  the  ob- 
struction is  to  be  removed,  is  not  the  giving  of 
possession  to  the  plaintiff  as  is  contemplated 
by  the  terms  of  that  section. 

We  think,  therefore,  the  order  of  the 
Moonsiff  must  be  set  aside,  and  the  petitioner 
will  recover  costs. 


The  5th  January  1872. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  W.  Markby, 

Judges, 

Boad^-Assignment  of  Rent — Goyernment  Reve- 
nne— Doubly  Credit— Interest. 

Case  No.  882  of  187 1. 

Special  Appeal  from  a  decision  passed  by 
the  Official ing  Judge  of  Rajshahye,  dated 
the  t^ih  March  iSyiy  reversing  a  decision 
of  the  Subordinate  Judge  of  Boaliah^ 
dated  the  i6th  May  iSyo. 

Maharanee  Shibessuree  Debia  and  another 
(Defendants),  Appellants^ 

« 

versus 

\V.  Ladly  and  others  (Plaintiffs), 
Respondents, 

Bahoo  Kalee  Kishen  Sein  for  Appellants. 

Mr.  R,  T,  Allan  and  Baboo  Mohinee 
Mohuh  Roy  for  Respondents. 

The  obHffec  of  a  bond  for  Rs.  7,000  jfave  the  oblij^or 
an assigoment  of  Ks  5>3i9  on  account  of  rent  due  to  the 
latter  by  the  former,  and  the  question  in  special  appeal 
hcing  whether  the  item  of  Rs.  350  paid  on  account  of 
Oovemraent  revenue  had  been  twice  credited  as  alleged 
by  the  oblij^or  (appellant),  the  Court  held  that  it  had 
only  once  been  credited. 

Trie  respondent  on  cross>appeaI  claimed  interest  on  the 
Rs.3So  for 6  years  and 8  months  at  12  percent,  per  an- 
num, on  the  streng^th  of  a  stipulation  in  the  bond  that, 
from  a  certain  date,  interest  should  accrue  on  the  princi- 
pal; but  the  Court  disallowed  the  claim,  on  the  ground 
that  payment  of  interest  on  the  item  paid  as  Government 
revenue  was  neither  expressly  stipulated  nor  contem- 
plated by  the  parties,  and  because  it  was  open  to  the  re- 
spondent to  talce  measures  to  realize  the  sum  so  paici* 
instead  of  letting^  it  lie  over  and  double  itself  by  interest. 

Bayley,  J, — I  think  both  this  appeal  and 
the  cross-appeal  should  be  dismissed,  each 
party  paying  his  own  costs. 

The  sole  point  taken  in  special  appeal  is 
tbat  the  lower  Appellate  Court  has  wrongly 
given  the  plaintiff  a  deduction  for  the  sum 
oi  Rs.  350  alleged  to  have  been  paid  on 
account  of  Government  revenue^  and  that 
law  deduction  has  had  the  effect  of  making 


a  double  payment  to  the  plaintiff  of  the  said 
amount. 

After  hearing  at  great  length  the  pleader 
for  the  special  appellant,  it  appears  to  me 
that  the  single  point  to  be  looked  to  is  as  to 
how  far  it  is  shown  in  the  evidence,  and  in 
the  accounts  between  the  parties,  and  in  the 
sums  admitted  to  have  been  paid  and  receiv- 
ed, that  this  item  of  Rs.  350  had  been 
received  twice  over  by  plaintiff  or  not.  It 
was  for  the  special  appellant  to  show  this, 
but  he  has  entirely  failed  to  do  so.  Irrespec- 
tive of  this,  upon  a  comparison  of  the  admit- 
ted items,  it  is  clear  that  the  item  of  Rs.  350 
was  allowed  once,  and  once  only. 

It  appears  on  the  record,  and  is  admitted, 
there  was  a  sum  of  Rs.  7,000  lent  to  the  de- 
fendant on  a  bond  ;  and  there  was  an  assign- 
ment of  Rs.  5  319  on  account  of  rent  due  to 
the  latter  by  the  plaintiff.  There  was  then 
an  admitted  satisfaction  by  decrees  to  the 
amount  of  Rs.  8o3.  Deducting  these  two 
sums,  there  remains  a  balance  of  Rs.  4,519. 
Now,  so  far  it  is  quite  clear  that  the  above 
specified  items  do  not  include  any  credit  for 
Government  revenue.  Taking  the  bond  for 
Rs.  7,000  on  the  one  hand,  and  the  above 
assignments  of  Rs.  5,319  and  payments  of 
Rs.  800  on  the  other,  that  is,  taking  Rs.  4.519 
from  Rs.  7,000,  there  remains  the  sum  of 
Rs.  2,480.  To  this  sum  the  item  of  Rs.  350 
alleged  to  have  been  paid  on  account  of  land 
revenue  being  added,  and  added  once  only, 
we  arrive  at  the  exact  sum  of  Rs.  2,830, 
which  the  plaintiff  all  along  alleged  to  be  his 
due,  and  which  he  sued  for  in  this  case.  It 
has  been  strongly  pressed  on  us  that  this  is 
not  the  account  stated  in  the  plaint ;  but  we 
have  to  observe  that  the  point  taken  in  special 
appeal  is,  not  that  the  decision  is  against  the 
plaint,  but  that  in  the  calculation  of  the  sums 
paid  and  received  the  sum  of  Rs.  3  50  is  twice 
credited.  To  do,  therefore,  justice  between 
the  parties,  and  see  whether  the  calculation 
is  correctly  made,  we  think  that  the  proper 
proceeding  is  the  one  adopted  by  us,  viz.y  to 
place  on  the  one  side  the  total  amount  due  on 
the  bond,  and  on  the  other  the  sums  realized 
by  assignments  and  saisfaciions,  keeping  in 
the  first  instance  the  sum  of  Rs.  350  paid 
for  land  revenue  out  of  consideration.  By 
this  process,  as  showa  above,  it  is  quite  clear 
that  the  item  of  Rs.  350  has  only  been  once 
credited  on  account  of  the  respondent's  claim.  ^ 

There  is  a  cross-appeal  with  regard  to  in-  * 
terest.     It  is  urged  that  interest  on  the  sum , 
of  Rs.  350,  which   comes  to  about  double 
the  amount  for  six  years  and  eight  months 
at    the  rate  of   12 'per  cent,   per, annum, 
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has  been  disallowed  by  the  lower  Appellate  ' 
Court,  and  is  rightly  due  to  the  plaintifE  un- 
der a  stipulation  of  the  bond  which  directs 
that,  from  a  particular  date,  interest  should  ; 
accrue  on  the  principal.    We  do  not,  however, 
think  that,  when  the  bond  was  drawn  up,  it 
was  ever  contemplated  by  the  parties  that 
this  item  of  Rs.  350,  which  was  paid   as 
Government  revenue,  should  be  one  on  which 
interest  should  run.     It  certainly  is  not  so 
expressed  by  any  specific  stipulation.     It  can- 
not be  said,  therefore,  that  interest  on  Rs. 
350,  said  to  be  paid  for  Government  revenue, 
was  provided  for  either  expressly  or  in  the 
intention  of  the  parties.     Irrespective  of  all 
this,  we  think  that  the  lower  Court  has  given 
very  good  reasons  for  not  giving  interest. 
There  was  a  means  open  to  the  respondent 
to  take  measures  to  realize  the  sums  which 
he  paid  on  account  of  Government  revenue 
long  before,  instead  of  letting  that  sum  lie 
over  and  nearly  double  itself  by  interest  at 
the  rate  of  12  per  cent  per  annum. 

In  this  view,  when  there  is  no  express 
stipulation  with  regard  to  the  payment  of 
interest  on  this  particular  item  of  Rs.  350, 
and  looking  to  the  various  phases  of  the  liti- 
gation, we  do  not  think  we  ought  to  interfere 
with  the  order  of  the  Lower  Appellate  Court 
in  this  respect. 

The  appeal  and  the  cross-appeal  are  both 
dismissed,  each  party  paying  his  own  costs. 

Markby,  J. — I  am  of  the  same  opinion. 


The  5lh  January  1872. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  £.  Jackson, 

fudges, 

Uimitatiott^Execation^Keepinf  Decree  alive. 

Case  No.  263  of  1871. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  East  Burdivan,  dated 
the  2$th  April  i8yr,  reiser  sing  an  order 
of  the  Moonsiff  of  Bamunmarrahy  dated 
the  t6th  July  i8jo. 

Sree  Narain  Mitter  (Judgment-debtor), 

Appellant^ 

versus 

Maharajah  Dheraj  Mahtab  Chund  Bahadoor 
(Decree-holder),  Respondent. 


Baboo  Wooptndro  Chunder  Bose  for 
Appellant. 

Baboo  Jugodanund  Mocker jee  for 
Respondent. 

In  this  case  certain  proceedinj^s  of  the  Beerbhoore 
Courts  in  is66,  appealed  to  and  finally  decided  by  the 
High  Court  in  1S68,  were  held  to  be  proceedings  that 
would  have,  while  they  were  bein^  carried  on,  prevented 
the  decree-holde  r  ( respcnden  t)from  executing  his  decree, 
and  therefore  proceedings  that  prevented  the  bar  of 
limitation  from  applying  to  the  execution  of  that  decree. 

Jackson,  J, — We  see  no  reason  to  inter- 
fere with  the  decision  of  the  Judge.  On 
the  question  which  he  has  determined,  we 
quite  agree  with  him  that  the  proceedings 
before  the  Beerbhoom  Courts  in  1866,  which 
were  appealed  up  to  the  High  Court,  and 
finally  decided  by  this  Court  in  1868,  are 
such  proceedings  as  wo4ild  have  prevented 
the  decree-holder  from  executing  his  decree 
while  they  were  being  carried  on ;  they  are 
not,  as  has  been  put  before  us,  mere  appli- 
cations to  a  wrong  Court,  which  were  at 
once  rejected  and  the  party  referred  to  the 
proper  Court ;  they  were  applications  which 
were  admitted  and  acted  upon,  and  the 
requests  contained  in  them  allowed  by  two 
different  Courts.  Under  the  effect  of  these 
proceedings,  the  Maharajah  recovered  the 
amount  due  to  him  under  this  decree,  and  it 
was  impossible  that  while  the  Court  admit- 
ted his  claim  as  a  set-off,  he  should  continnc 
to  execute  his  decree.  It  would  be  extremely 
hard  to  hold  that  these  proceedings  are 
now  of  no  value  whatever  in  preventing  the 
bar  of  limitation  applying  to  the  execation 
of  the  Maharajah's  decree.  There  seems  to 
be  no  ground  whatever  for  holding  that  swh 
proceedings  were,  as  contended  before  us, 
maid  fide,  and  that  they  were  deliberately 
and  intentionally  taken  in  the  wrong  Coort 
This  is  the  only  point  upon  which  the  Jud^?®  , 
ot  Burdwan  has  decided,  and  upon  thispomt 
we  concur  with  him,  and  therefore  dismiss 
the  appeal  with  costs. 

Another  point  has  been  slated  before  us, 
namely,  that  the  proceedings  cannot  be  car- 
fied  on  as  against  Sree  Narain  Mitter  untiV 
the  provisos  contained  in  the  decree  are  first 
carried  out  against  the  other  defendants 
therein  named.  It  does  not  appear  that  an/, 
decision  has  been  passed  upon  this  point.  It 
any  such  objection  is  raised  by  the  judgmcn|-; 
debtor,  the  lower  Courts  will  no  doubt^ 
maice  the  necessary  inquiries  and  pass  proper^ 
orders  thereon. 

Kemp,  J.— I  concur  in  this  judgment. 

•      d 
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The  5tb  January  1872. 

Prestni  : 

The  Hon'ble  E.  Jackson,  Judge, 

AllmU  Lands— Clause  3,  section  4,  Regfulation 
XIm  1825— Larice  naTi|:able  River— Goomtee 
— Gtfiges  —  Megna  —  Survey  —  ETtdence  — 
Possessions-Title. 

Application  for  review  of  judgment  pass* 
ed  by  the  Honble  Justices  £,  Jackson 
and  Onookool  Chunder  Mookerjee,  on  the 
3rd  July  i8yi,  in  Special  Appeal  No,  141 
of  i8yi, 

Mohinee  Mohan  Doss,  Defendant 
(Respondent),  Petitioner, 

versus 

Khajah  Assanoollah,  Plaintiff  (Appellant), 
Opposite  Party, 

Mr,  Piffard  and  Baboos  Sreenath  Doss 
and  Bojfkunl  Nath  Doss  for  Petitioner. 

No  one  for  Opposite  Party. 

Suit  regarding  a  chur  claimed  by  defendant  as  hav- 
iojfonnra  on  the  bank  of  the  river  adjacent  to  his  vil- 
lage, and  by  plaintiff  on  the  ground  that  the  bed  of 
tbe  river  belongs  to  his  village. 

Held  that  the  words  "  a  large  navigable  river  '*  in 
clause  1,  section 4,  Regulation  XI . ,  i  S25,are  not  applicable 
to  thevjoomtee,  but  to  such  rivers  as  the  Ganges  and  the 
Megoa,  upon  which  navigation  can  always  be  carried  on. 

The  surrey  in  this  case  having  been  made  at  a  time 
vlieii  neither  of  the  present  parties  held  any  right  in 
Uie  land,  but  when  both   villages  belonged  to  the  same 

nrietor,  was  held  to  be  some  evidence  of  possession 
at  time,  not  only  of  thejulkurf  but  of  the  right  of 
property  io  the  river,  and  possession  under  those  cir- 
comstaaces  to  be  some  evidence  of  title. 

Jackson^  J. — I  HAVE  given  fall  considera- 
tiOD  to  the  arguments  urged  by  Mr.  Piffai-d 
»  his  application  for  review.  But  I  am  still 
of  opinion  that  the  main  points  upon  which 
our  judgment  in  special  appeal  was  founded 
are  correct  in  law. 

The  proprietors  of  two  villages,  between 
which  flows  the  river  Goomtee,  claim  a  chur 
which  has  formed  on  the  bank  of  the  river 
adjacent  to  the  defendant's  village.  The 
plaintiff  claims  the  chur  on  the  ground  that 
^e  bed  of  the  river  belongs  to  his  village." 
Tbe  defendant  claims  it  on  the  ground  that 
the  chur  has  accreted  to  his  bank.  It  is 
proved  that  at  the  time  of  the  survey  the  two 
estates  belonged  to  Government.  It  is  proved 
^ai,  inthe-course  of  the  survey,  inquiries  were 
made  as  to  the  estate  to  which  the  river 
^longed.  That  fact  is  shown  by  the  different 
paps  produced  in  evidence,  which  show  that 
m  some  places  the  river  was  demarcated  whol- 
ly ^kone  village,  in  other  places  wholly  with 


another  village,  and  in  a  third  place  half  with 
one  village  and  half  with  the  village  opposite 
to  it.     In  every  case  there  is  a  distinct  de- 
marcation of  the  river  as  appertaining  to  the 
village  on  either  the  one  or  the  other  bank,  or 
as  belonging  to  both  villages  on  both  banks  in 
equal  shares.     Such  demarcation  must  have 
been  made  after  due  inquiry ;  and  there  seems, 
as  regards  the  part  of  the  river  now  in  dis- 
pute, to  have  been  then  no  claim  put  forward 
on  the  part  of  the  then  holder  of  the  defend- 
ant's  village,  claiming  that  portion  of  the 
river  as  belonging  to  that  village.  But  it  is 
said  that  the  chur  now  in  dispute  was  not 
then  in  existence,  and  that  the  demarcation 
then  made  was  only  of  a  juikur  right.     But 
there  is  no  ground  for  supposing  this  to  have 
been  intended  by  the  Survey  Authorities.     If 
the  bed  of  the  river  belonged  to  Government, 
the  river  would  never  have  been  demarcated 
as  belonging  to  the  different  estates  on  the 
river  bank.     It  is  not  the  case  of  a   large 
navigable  river  alluded  to  in  clause  3,  section 
4,  Regulation  XI.  of  1825.     The  (Joomtee, 
though  a  deep  river,  would  not  come  within 
the  definition   of  a   large   navigable    river. 
Even,  then,  if  the  words  of  the  section  which 
state  that  the  bed  of  such  river  is  not  the 
property  of  individuals,  are  declaratory  of  the 
law  on  the  point,  that  section  would  not  ap« 
ply  to  this  case.     It  is  urged  rhat  the  river 
is  not  fordable :  but. even  if  it  is  not  fordable, 
it  does  not  follow  that  the  river  comes  within 
the   definition   of  a   large   navigable    river. 
Every  river  can,  to  some  extent,  be  used  by 
boats ;  but  the  words  "  large  and  navigable" 
must  be  held  to  apply  to  such  rivers  as  the 
Ganges  and  the  Megna,  upon  which  naviga- 
tion can  be  always  carried  on.     If  I  thought 
that  the  decision  at  which  we  had  arrived  in 
this  case  was  wrong,  I  should  have  no  objec- 
tion to  admit  a  review ;  but  the  more  I  consi- 
der the  case  the  more  I  am  satisfied  that,  in 
upholding  the  state  of  matters  which  existed 
at  the  time  of  the  survey,  when  neither  of  the 
present  parties  held  any  rights  in  the  land,  but 
when  both  villages  belonged  to  the  same  pro- 
prietor, we  have  passed  a  proper  decision.  That 
survey  is  at  the  very  least  some  evidence  of 
possession  at  that  time, and  possession,  I  think, 
not  only  of  the  juikur  but  of  the  right  of 
property  in  the  river.     And  possession  then, 
and  under  the  circumstances  of  that  inquiry, 
is  some  evidence  of  title.     On  the  side  of  the  , 
defendant  there  is  no  satisfactory  evidence 
whatever  of  either  possession  or  title,  except  • 
that  the  chur,  since  its  formation,  has  been 
taken  possession  of. 
I  dismiss  this  application.        •     » 
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The  5th  January  1872. 

Present : 

The  Hon'ble  I-'.  B.  Kemp  and  E.  Jackson, 

Judges. 

Procedure— Claims  to  attached  Property^Sec- 
tion  246,  Act  VIII.  of  Z859. 

Issur  Chunder  Gangolly,  Petitioner, 

versus 

Mohinee  Mohun  Doss,  Opposite  Party. 

Bahoos  Ashootosh  Dhur  and  Huree  Mohun 
Chuckerbutty  for  Petitioner. 

No  one  for  Opposite  Party. 

Order  passed  on  the  16th  August  i8yr   by 
£,  Jackson  and  Onookoot  Chunder  Mooker^ 

A  refusal  to  make  inquiry  as  to  whether  an  inter- 
vener is  in  possession  of  the  shares  of  attached  pro- 
perty which  he  claims,  or  whether  the  judj^ment-dehtor 
IS  in  possession  of  the  share  only  which,  the  intervener 
says,  the  judgment-debtor  is  in  possession  of,  is  opposed 
to  the  principles  of  section  246,  Act  VIII.  of  1859. 

Jackson,  J. — In  this  case  it  appears  from 
the  ex'parte  application  which  is  made  before 
us,  that  the  decree-holder  has  attached,  as  the 
property  of  his  judgment-debtor,  the  whole 
of  two  talooks,  Nos.  108  and  109.  Certain 
parties  have  intervened,  alleging  that  the 
whole  of  those  two  talooks  did  not  belong 
to  the  judgment-debtor  but  only  a  certain 
specified  share,  and  that  the  other  shares 
belonged  to  themselves.  Upon  this  objection 
being  raised  before  the  Moonsiff  of  Bhonga, 
in  Zillah  Dacca,  the  Moonsiff  has  declined 
to  make  any  inquiry  under  section  246 
to  ascertain  whether  the  intervenors  are  in 
possession  of  the  shares  which  they  claim, 
or  whether  the  judgment-debtor  is  in  posses- 
sion only  of  the  share  which  ihey  say  he  is 
in  possession  of.  But  because  he  finds  that 
the  judgment-debtor's  name  is  registered 
in  the  Collector's  towjee,  therefore  he  states 
he  will  make  no  further  inquiry,  but  will  sell 
the  rights  and  interest  of  the  judgment- 
debtor  in  the  property.  This  refusal  to 
make  inquiry  seems  to  be  opposed  to  the 
principles  of  section  246,  Act  VIII.  of  1859, 
and  also  to  a  P'ull  Bench  decision  of  this 
Court  upon  this  specific  point  to  be  found  in 
13  Weekly  Reporter,  page  63,  Full 
^ Bench  Rulings.  In  accordance  with  that 
^decision,  the  Moonsiff  was  bound  to  make 
the  inquiry  which  he  has  refused  to  make. 
Until  that  inquiry  is  made,  we  think  that 
the  sale  shopld  not  be  allowed  to  proceed. 


'      We,    therefore,   direct  that   until   further 
orders  the  sale  be  stopped,  the  attachment  to 
j  continue  as  before,  and  that  notice  be  served 
I  upon  the  opposite  parly  to  show  cause  why 
:  the  order  of  the  Moonsiff,  refusing  to  exer- 
cise the  jurisdiction  which  he  ought  to  have 
exercised,  should  not  be  set  aside.     A  notice 
will  also  be  given  to  the  Moonsiff,  in  order 
that  he  may  furnish  any  explanation  on  the 
point  he  may  think  proper. 

Final  Order. 

Kemp,  J . — In  this  case  no  one  appears  to 
show  cause  why  the  order  of  the  Moonsiff 
should  not  be  set  aside.  The  Moonsiff  him- 
self has  furnished  no  explanation  on  the 
point.  Under  such  circumstances,  the  rule 
must  be  made  absolute,  the  order  of  the 
Moonsiff  dated  the  4th  q^  August  187 1  must 
be  set  aside,  and  the  Moonsiff  directed  to  try 
the  questions  at  issue  between  the  parties  in 
accordance  with  the  provisions  of  section  246 
of  Act  VIII.  of  1859. 


The  6ih  January  1872. 
Present : 

The  Hon'ble  G.  Loch  and  W.  Ainslie,^ir</f«. 

Partition— Limitation  —  Easement—Permtssive 
enjoyment— Adverse  possession  —  Building 
House. 

Case  Xo.  697  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Sarun^  dated 
the  2yth  February  iSyt,  reversing  a  deci- 
sion of  the  Moonsiff  of  Chupprah,  dated 
the  iSth  July  1870. 

Baboo  Jahanoby  Deo  Narain  Singh  (Plaint« 

iff).  Appellant, 

versus 

Baboo  Umbica   Pershad  Narain  Singh  anci 
others  (Defendants),  Respondents. 

tdllr.  J.  7\  Wood r off e  and  B a  boos  Mohint 
Mohun  Hoy,  Rughoobuns  Sahoy,  an 
Bhyrub  Chufider  Banerjee  for  Appellant.  I 

Messrs.    Ma  rind  in   and    R.    T.    Allan  an 
Baboo    Mohesh    Chunder    Choivdhry   foi 
Respondent. 

Held  that  the  rij^ht  of  the  plaintiff,  as  a  joint  ownci 
of  the  land  in  dispute,  could  not  be  questioned,  unless  ij 
could  be  shown  that  he  was  barred  from  enforcinif 
right  by  the  law  of  limitation  or  by  any  right  of  e 
inent  which  the  defendants  enjoyed ;  and  that  thi 
defendants,  as  joint  proprietors  with  the  plaintiff,  couU 
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not,  by  the  use  of  ihe  land  with  the  tacit  assent  of  the 
plaintiff,  create  a  right  contrary  to  his  interest,  nor 
would  their  use  of  it,  before  they  became  co-proprie- 
tors, operate  to  create  any  such  right. 

In  givih^  the  plaintiff  a  decree  for  partition,  the 
Court  dechned  to  make  any  decree  permitting  him  to 
build  a  house  upon  his  own  land,  but  left  him  to  do 
nhat  be  pleased  with  his  own  land,  provided  he  did  not 
interfere  with  the  legal  rights  of  others. 

LochyJ. — This  case,  cleared  of  all  unneces- 
sary details  and  prayers  with  which  the 
plaintiff  has  loaded  his  plaint,  is  simply  a 
suit  for  the  partition  of  a  parcel  of  land  to 
enable  plaintiff  to  hold  separate  possession 
of  his  share  and  to  do  what  he  likes  with  it. 

The  land  in  dispute  is  part  of  a  parcel 
6  cottahs  which  belonged  toone  BuUub  Singh. 
He  died  leaving  two  sons,  Hur  Deo  and 
Gonga  Deo.  Hur  Deo  had  four  sons,  the 
defendants  i  to  4  in  this  case,  who  make  no 
opposition  to  the  plaintiff's  claim.  Gunga 
vtQ  had  one  son,  Jahanoby  Deo,  the  plaintiff. 
A  person  called  Takool  Bukkut  is  said  to 
have  purchased  the  share  of  Hur  Deo,  and  '. 
from  him  it  was  transferred  to  Burma  Deo  . 
in  October  1844..  Burma  Deo  had  three 
sons,  defendants  5  to  7,  and  one  of  them, 
Roodroo  Deo,  made  over  his  share,  /.  e.y  one 
anna  to  the  defendants  8  to  11,  by  a  deed 
of  gift,  dated  19th  March  1867,  and  these' 
last  are  the  substantial  defendants  in  the 
case  and  oppose  the  plaintiff's  claim.  I 

Of  the  6  cottahs,   3I    cottahs  have  been  \ 
let  to  tenants  and  the  remainder  2  J  cottahs  ; 
is  the  subject  of  dispute.     It  is  a  piece  of  ; 
waste   land    in  front  of   the    east    side   of 
defendant's  house,  but,  as  shown  in  the  map 
pot  in  by  the  defendants,  separated  from  the 
house  by  a  public  metalled  road.     It  has 
apparently    been    used    for    years    by    the 
defendants  for  picketiing  their  cattle  and  ele- 
phants and  for  processions-. 

Plaintiff's  right  to  a  share  of  the  land  is 
undeniable,  and  is  in  fact  admitted  by  Roodro 
Deo  in  his  deed  of  gift  under  which  the 
defendants  8  to  11  hold.  The  first  Court 
gave  plaintiff  a  decree  for  partition,  holding 
that  his  right  to  a  moiety  and  possession  had 
been  fully  established.  In  appeal,  the  Subor- 
dinate Judge  raised  for  the  first  lime  an 
issue  on  the  question  of  limitation;  and  his* 
second  issue  was,  whether  the  erection  of  a 
bailding  by  plaintiff  would  block  up  the 
wit  from  the  defendant's  house  ;  and  in  case 
of  its  being  a  source  of  trouble  and  incon- 
venience to  the  defendants,  is  it  legal  to  pre- 
vent  plaintiff  from  erecting  a  building  there  } 

The  Subordinate  Judge  has  certainly  not 
decided  the  issue  ot  limitation,  nor  does  he 
hold  that  the  suit  is  barred  by  the  adverse 
possession  of  the  defendants,  though  he  finds 


that  the  land  in  dispute  is  situated  before 
the  door  of  the  house  of  the  defendants  and 
serves  as  a  passage  for  exit,  and  that  it  has 
remained  waste  for  a  long  time  ;  that  during 
those  twelve  years  no  building  existed  there  ; 
and  therefore  the  order  of  the  Moonsiff  per- 
mitting the  plaintiff  to  erect  a  building  on 
that  land  by  effecting  a  partition  of  shares 
is  not  proper.  It  is  fully  proved  that,  by 
plaintiff's  erecting  a  new  building  there,  the 
passsage  for  going  out  from  the  defendant's 
house  would  be  blocked  up,  and  thereby  the 
defendants  would  experience  much  trouble 
and  inconvenience.  The  Subordinate  Judge 
holds  further  that,  as  no  house  previously 
existed  on  the  disputed  land  and  it  has  lain 
waste  for  twelve  years,  the  plaintiff  has  no 
right  to  erect  a  new  building,  especially  when 
it  is  clearly  evident  that  the  plaintiff,  by  not 
raising  a  house  there,  would  experience  no  loss ; 
and  the  only  relief  to  which  the  Subordinate 
Judge  considers  plaintiff  to  be  entitled  is  to 
demand  a  fair  rent  from  the  defendant  for 
the  occupation  of  his  land. 

In  special  appeal  it  is  urged  that  the  Sub- 
ordinate Judge  should  not  have  raised  the 
question  of  limitation,  as  no  objection  to  the 
suit  had  been  taken  on  this  ground  in  the 
first  Court;  that  there  being  no  adverse 
possession  and  plaintiff's  title  being  indis- 
putable, his  right  to  a  partition  and  to  do 
what  he  liked  with  his  own  land  was  unques- 
tionable, and  the  order  of  the  Subordinate 
Judge  limiting  his  rights  to  a  right  to  realize 
a  fair  rent  was  erroneous ;  that  defendant  could 
not,  under  any  right  of  easement,  prevent  the 
plaintiff  having  the  partition  he  asked  for; 
and  that  the  Subordinate  Judge  was  wrong 
in  holding  that  the  exit  from  defendant's 
house  would  in  any  way  be  arffected  were 
plaintiff  to  build  a  house  on  the  disputed 
land,  for  the  defendant's  own  map  showed 
that  the  defendant's  house  was  separated 
from  the  land  by  a  road  on  which  the  defend- 
ant's east  door  opened,  the  use  of  which 
could  not  be  interfered  with ;  and  further  the 
partition  need  not  necessarily  be  made  in 
such  a  manner  as  to  interfere  with  the 
defendant's  access  to  the  moiety  of  the  land 
awarded  to  him  under  the  partition. 

It   appears   to   me   that   the   Subordinate 
Judge   has  lost  sight  of   the  real   question 
between  the  parties.     It  is  true  that  plaintiff, 
asked  the  Court  to  give  him  permission  to  • 
build  a  house,  as  he  also  asked  the  Court  to 
do   various   other  things    which    are    quite  • 
beside  the  question  at  issue,  which  is  simply 
this — is  plaintiff  entitled  to  have  the  parti- 
tion of  this  piece  of  waste  land»  comprising 
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2|^  cottabs  as  prayed  for  by  him  ?  If  he  has, 
he  may  after  pariition  do  what  he  likes  wiih 
his  allotted  portion  withoui  any  permission 
from  the  Court,  provided  that  in  what  he  does 
he  does  not  interfere  with  the  legal  rights 
of  other  parties.  The  question  between  the 
parlies  is  therefore  of  a  very  simple  character; 
and  as  the  plaintiff's  position  as  a  joint 
owner  of  the  land  is  indisputable,  his  right 
to  have  a  partition  cannot  be  questioned, 
unless  it  be  shown  that  he  is  barred  from 
enforcing  that  right  by  the  law  of  limitation 
or  by  any  right  of  easement  which  the 
defendant  enjoys. 

As  regards  limitation,  it  is  clear  that  the 
Subordinate  Judge  has  not  considered  the 
plaintiff's  suit  to  be  barred,  for,  had  he 
thought  this,  he  must  have  dismissed  the 
suit  altogether.  But  he  evidently  treats  this 
plot  of  land  as  joint  property  which  has  for 
a  long  time  been  used  by  the  defendants 
(plaintiff  having  no  need  of  it) ;  and  because 
of  the  inconvenience  to  which  defendants 
may  be  put  if  plaintiff  erect  a  house  on  the 
land  in  dispute,  he  refuses  to  grant  the  prayer 
of  the  plaintiff,  who  is  clearly  entitled  by 
law  to  have  a  partition.  We  think  it 
unnecessary  to  give  an  opinion  as  to  whether 
the  Subordinate  Judge  was  in  error  in  raising 
the  issue  of  limitation  for  the  first  time  when 
the  case  came  before  him  in  appeal,  for,  as 
has  already  been  observed,  he  does  not 
decide  that  point. 

Then  as  regards  the  question  of  easement, 
we  think  that  defendants  have  failed  to 
make  out  any  such  rights  as  against  the 
plaintiff.  As  joint  proprietors  with  the 
plaintiff,  they  could  not,  by  the  use  of  the 
land  with  the  tacit  assent  of  the  plaintiff, 
create  a  right  contrary  to  his  interest,  nor 
would  their  use  of  it,  before  they  became 
co-proprietors,  operate  to  create  any  such 
right.  Even  if  their  previous  possession  be 
admitted,  yet,  as  it  appears  to  me,  it  can- 
not now  bt  pleaded,  either  a5  an  adverse 
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possession  against  the  plaintiff,  or  as  an  ease- 
ment which  enables  them  to  resist  plaintiffs 
right  of  partition.     In  fact,  adverse  posses- 
sion, as  is  contemplated  by  the  law,  is  not 
pleaded.    It  is  merely  said  that  plaintiff  has 
not  had  possession,  j'.  ^.,  he  has  not  exercised 
any  acts  of  possession  for  some  years.    He 
has  allowed  defendants  to  use  the  land ;  and 
now  that  they  have  become  joint  owners  of 
the  property,  and  the  question  of  plaintiff's 
right  is  raised  for  the  first  time,  they  caonot 
plead  that  permissive  enjoyment  of  the  land 
against  him.     As  to  the  finding  of  the  Subor* 
dinate  Judge  that,  were  plaintiff  to  build  a 
house,  it  would   interfere  with  the  exit  of 
defendants,   we   have  only  to  look  at  thr 
defendant's  map  to  discover  that  this  finding 
is  altogether  erroneous,  nor  is  it  supported 
by  any  evidence.    A  partition,  it  is  tne, 
would  interfere  with  defendants'  enjoyment- 
of  the  whole  of  the  land  in  dispute,  but  it- 
would  not  interfere  with  the  free  ingress  and 
egress  to  and  from  his  house ;  and  the  parti- 
tion must  of  course  be  made  so  as  not  to  in- 
terfere with  the  defendant's  right  to  the  free 
use  of  his  moiety  of  the  land.    We  think  the. 
judgment  of  the  Appellate  Court  must  be  set 
aside  and  that  of  the  first  Court  restored  in  so 
far  as  it  gives  plaintiff  a  decree  for  partition; 
but  we  think  it  unnecessary  to  make  any 
decree  permitting  him  to  build  a  house  upon 
his  own  land,  for  he  may  do  what  he  pleases 
with  his  own  land,  provided  he  does  not 
interfere  with  the  legal  /ights  of  others.    We 
shall,  therefore,  limit  our  decree  to  declaring 
the  plaintiff's  right  to  partition  and  directing 
►that  a  partition   be    made,  each  party  to 
obtain  a  moiety  of  the  land ;  and  the  costs 
of  the  partition,  as  well  as  the  costs  of  the 
lower  Appellate  Court  and  of  this  Court,  to  be 
borne  by  the  defendants  who  appealed  from 
the  judgment  of  the  Moonsiff  and  have  been 
made  special  respondents  in  this  Court. 

Ainslie,  J, — I  concur. 


I 

\ 


i87i.] 


Cwit 


THX  WXXKLY  RXPORTKR. 


Rulings. 


IT 


The  20th  December  1871. 

Present : 

Sir  Jimes  W.  Colvile,  Lord  Justice  James, 
Lord  Justice  Mellish,  Sir  Montague 
Smith,  Sir  Robert  P.  Collier,  and  Sir 
Lawrence  Peel. 

Minor  (Guardianship  ol)<— Religion— Marriag^e 
— £ducatloa. 

On  Appeal  from  the  High  Court  at  Allahabad. 
Skinner  vs,  Orde  and  others. 

Appeal  from  an  order  of  the  High  Court  confirming 
aa  oroer  of  the  ZiUah  Judge,  rcmovine  an  infant  ward 
aod  ber  property  from  the  custody  and  guardianship  of 
ftermocber  and  the  mother's  second  husband.  The 
WDor  WIS  the  issue  of  a  Christian  marriage,  the  child 
of  a  Christian  father  who  was  massacrra  at  Delhi  in 
t957,  aod  was  ntuier  the  protection  of  her  mother,  who 
lasof  Mahomedan  ancesti^.  In  1867  the  mother  and 
leoood  hiisband,after  cohabiting  together  for  some  time, 
loth  became  Mahomedam^nd  contracted  a  Mahomedan 
aairia|fe,tbe  second  husband  being  already  the  husband 
fc  Cbmtiao  marriage  of  a  living  Christian  wife.  The 
PIUVY  Council,  without  reljring  on  the  rule  in  force  in 
^  Courts  of  Chancery  requiring  that,  in  the  matter 
.«f  refigioos  education,  great  and  (in  the  absence  of  con- 
tidfing  drcumstances)  paramount  weight  should  be 
-|^  to  the  expressed  or  implied  wishes  of  the  deceased 
atiker,  aflimied  the  order  of  the  High  Court,  being  of 
^^B  that,^  from  the  very  necessity  of  the  case,  a 
oQd  in  India,  under^  ordinary  circumstances,  must 
N  presumed  to  have  his  father  s^  religion  and  his  cor- 
(ttpon^n^  civil  and  social  status,  and  that,  therefore. 
It  was  ordinarily,  and  in  the  absence  of  controlling  cir- 
coftstances,  the  duty  of  a  guardian  to  train  his  infant 
ward  in  such  religion. 

The  Privy  Council  agreed  with  the  High  Court  in 
Mitingthe  validity  of  the  Mahomedan  marriage,  and 
Mfliested,  in  the  selection  of  a  school  in  such  cases,  the 
'teraUeness  of  having  some  independent  person  as 
fpardian,  to  whom  the  ward  could  apply,  in  whom  the 
Vont  and  the  ward  could  confide,  and  whose  duty  it 
wnU  be  to  communicate  to  the  Court  any  matter  which 
nch  arise. 

This  is  an  appeal  from  an  order  of  the 
High  Court  of  the  North-Western  Provinces, 
1ft  substance  confirming  an  order  of  the  Zil- 
hh  judge,  removing  an  infant  ward  and  her 
poperty  from  the  custody  and  guardianship 
of  her  mother,  the  appellant,  and  the  second 
>H]sband  of  that  mother. 

The  application  was  made  to  the  Judge 
uader  the  provisions  of  the  Indian  Act  No. 
IX.  of  1861,  which  are  as  follows : — 

*'  I.  Any  relative  or  friend  of  a  minor  who 
way  desire  to  prefer  any  claim  in  respect  of  the 
^"stody  or  guardianship  of  such  minor  may 
■ttkean  ap{3ication  by  petition,  either  in  person 
or  by  a  duly  constituted  agent,  to  the  principal 
Cwil  Court  of  original  jurisdiction  in  the  district 
hy  which  such  application,  if  preferred  in  the 
*!!?  ^^  ^  r^ular  suit,  would  be  cognizable, 
w  shall  set  forth  the  grounds  of  his  application 
in  the  petition.  The  Court,  if  satisfied  by  an 
*^aiiunation  of  the  petitioner  or  his  aeent,  if  he 
*^ar  by  agent,  that  there  is  ground  for  pro- 
^Ming.shau  give  notice  of  the  application  to  the 
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person  named  in  the  petition  as  having  the  cus- 
tody or  being  in  the  possession  of  the  person  of 
such  minor,  as  well  as  to  any  other  person  to 
whom  the  Court  may  think  it  proper  that  such 
notice  should  be  given,  and  shall  fix  as  early  a. 
day  as  may  be  convenient  for  the  hearing  of  the 
petition  and  the  determination  of  the  right  to 
the  custody  or  guardianship  of  such  minor. 

'*  2,  The  Court  may  direct  that  the  person 
having  the  custody  or  being  in  possession  of  the 
person  of  such  minor  shall  produce  him  or  her 
m  Court,  or  in  any  other  place  appointed  by  the 
Court,  on  the  day  fixed  for  the  hearing  of  the 
petition,  or  at  any  other  time,  and  may  make 
such  order  for  the  temporary  custody  and  pro- 
tection of  such  minor  as  may  appear  proper. 

"3.  On  the  day  appointed  for  the  hearing  of 
the  petition,  or  as  soon  after  as  may  be  practica- 
ble, the  Court  shall  hear  the  statements  of  the 
parties  or  their  agents,  if  they  appear  by  agents, 
and  such  evidence  as  they  or  their  agents  may 
adduce,  and  thereupon  shall  proceed  to  make  such 
order  as  it  shall  think  fit  in  respect  to  the  custody 
or  guardianship  of  such  minor  and  the  costs  of 
the  case." 

The  Judge  accordingly  made  the  provi- 
sional order  on  the  ex-parte  primd-facie 
case  presented  to  him,  appointed  a  day  for 
hearing  it,  heard  it,  and  made  an  order, 
removing  the  ward  from  her  mother.  An 
appeal  was  presented  to  the  High  Court, 
which  pronounced  the  order  complained  of. 
The  AA  gives  no  further  power  of  appeal ; 
but  on  the  statement  that  the  real  question 
was  as  to  the  religious  education  of  the  ward, 
and  that  considerations  of  importance  as  re- 
gards the  religious  feeling  of  the  Christian 
and  Mahomedan  populations  of  India  were 
or  might  be  involved  in  it,  special  leave  was 
given  by  her  Majesty,  on  the  recommenda- 
tion of  this  Board,  to  present  to  her  Majesty 
in  Council  the  appeal  now  to  be  disposed  of. 
Several  English  cases  have  been  cited  to 
their  Lordships,  and  one  is  referred  to,  and 
relied  on,  in  the  judgment  of  the  High  Court ; 
and  it  is  obviously  of  very  great  assistance 
to  the  Courts  in  India  and  to  this  Board  to 
see  how,  in  the  exercise  of  a  similar  jurisdic- 
tion for  the  same  object,  the  Courts  in  this 
j  country  have  thought  it  best  to  act  for  the 
'protection  and  welfare  of  infant  wards.  The 
course  of  decision  in  the  English  and  Irish 
Courts  of  Chancery  has  been  such  as  to  lay 
it  down  as  a  matter  of  positive  law  of  the 
Court  that,  in  the  matter  of  religious  educa- 
tion, great  and,  in  the  absence  of  controlling 
circumstances^  paramount  weight  should  be 
given  to  the  expressed  or  implied  wishes  of  » 
the  deceased  father.  It  was  contended  with 
some  plausibility  before  their  Lordships  that 
this  rule  had  its  origin  in  the  statutory  power 
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of  English  falfaers  to  appoint  guardians  for 
their  children. 

However  this  may  be,  their  Lordships  do 
not  think  it  necessary  or  desirable  for  the  de- 
tertnination  of  this  case  to  refer  to,  or  rely 
on,  any  such  rule. 

The  Indian  Ad  certainly  does  not  express- 
ly refer  to  any  such  right,  and  appears  to 
have  had  one  object  in  contemplation — the 
protection  of  the  infant  ward — and  to  have 
given  the  Judge  (subject,  of  course,  to  ap- 
peal) the  power,  and  to  have  imposed  on  him 
the  duty,  of  doing  what,  in  his  judgment,  is 
best  for  the  infant,  and  no  other  power  or 
duty. 

In  India  however  all,  or  almost  all,  the 
great  religious  communities  of  the  world 
^ist  side  by  side  under  the  impartial  rule  of 
the  British  Government.  While  Brahman 
and  Buddhist,  Christian  and  Mahomedan, 
Parsee  and  Sikh,  are  one  nation,  enjoying 
equal  political  rights  and  having  perfect 
equality  before  the  tribunals,  they  co-exist 
as  separate  and  very  distinct  communities, 
having  distinct  laws  affecting  every  relation 
of  life.  The  law  of  husband  and  wife,  parent 
and  child,  the  descent,  devolution,  and 
disposition  of  property  are  all  different, 
depending  in  each  case  on  the  body  to  which 
the  individual  is  deemed  to  belong ;  and 
the  difference  of  religion  pervades  and 
governs  all  domestic  usages  and  social  rela- 
tions. 

From  the  very  necessity  of  the  case,  a 
child  in  India,  under  ordinary  circumstances, 
must  be  presumed  to  have  his  father's  religion 
and  his  corresponding  civil  and  social  s/a/us; 
and  it  is  therefore  ordinarily,  and  in  the  ab- 
sence of  controlling  circumstances,  the  duty 
of  a  j^uardian  to  train  his  infant  ward  in  such 
religion. 

What  are  the  facts  of  the  present  case  ? 
Beyond  all  question  the  ward  was  the  child 
of  a  Christian  father,  the  issue  of  a  Chris- 
tian marriage.  She  was  left  an  infant  of 
very  tender  years,  her  father  being  one  of 
the  victims  of  the  great  outbreak  and  massa- 
cre at  Delhi  in  the  year  1857.  She  remained 
thenceforth  under  the  protection  of  her* 
mother,  a  lady  apparently  of  ancestry  not 
Christian,  and  with  no  great  knowledge  of 
Christian  tenets  or  attachment  to  Christian 
habits.     But  she  was  married  to  a  Christian 

,  ki  a  Christian  church,  and  does  not  appear 
lo  have    professed   any  other  faith,   or    to 

•  have  reverted  in  costume  or  customs  to  her 
ancestral  faith  until  the  autumn  of  1867. 
The  child  up  lo  that  lime  had  certainly  been 
brought  up  and,  so  far  as  she  was  educated 


at  all,  educated  as  a  Christian  girl,  eating, 
drinking,  and  associating  with  her  Christian 
cousins  and  going  to  a  school. 

In  the  autumn  of  .1867  this  occurred  :  The 
house  of  the  widow  became  the  house  of  one 
John  Thomas  John,  a  clerk  of  inferior  grade 
in  the  Judge's  Court,  and  they  lived  and  co- 
habited together  as  husband  and  wife,  John 
Thomas  John  being  already  the  husband  in 
Christian  marriage  of  a  living  Christian  vife. 
It  is  suggested  that  this  union  was  sanctified 
and  legalized  thus — ^that  the  widow  became 
a  Mahomedan,  that  John  Thomas  John 
became  a  Mahomedan,  and  that  having  thus 
qualified  himself  for  the  enjoyment  of  poly- 
gamous privileges,  he  contracted  in  Mahft* 
medan  form  a  valid  Mahomedan  marriage  with 
the  widow,  the  appellant. 

The  High  Court  expressed  doubt  of  the 
legality  of  this  marriage,  which  their  Lord- 
ships think  they  were  well  warranted  ia 
entertaining. 

But  however  this  may  be,  their  Lordships 
can  entertain  no  doubt  that  when  the  connect  ' 
tion  between  John  Thomas  John  and  the  j 
widow  was  formed,  whether  it  was  merelf  j 
adulterous  or  under  the  cover  of  a  Mahomedan  ; 
marriage,   the   home   was   no  longer   a    il ' 
home  for  a  Christian  young  girl;  and  if  the^ 
maUer  had  then  been  brought  to  the  notice 
of  the  judge,  it  would  have  been  his  platB 
duty,  without  delay,  10  find  a  more  suitable 
home  and  guardianship  than  what  had  be* 
come,  in  fact,  the  home  and  guardianship  of 
John  Thomas  John.     The  matter  was  not, 
however,   brought   so   soon   as   it   ought  to 
have  been  to  the  attention  of  the  Judge. 

Some  relatives  interfered,  in  order  tha{  the 
child  might  be  sent  to  a  proper  school — t 
proper  Christian  school;  and  John  Tbomae 
John  and  his  wife,  professing  to  yield  to  ibe 
suggestion,  took  the  girl  in  June  1869  up  to 
Simla  with  the  avowed  object  of  placiog 
her  at  a  school — a  Christian  school  there. 
They  then  represent  ihat  this  project  failed 
by  reason  of  the  girl's  refusal  to  goto  jschool : 
and  that  she  began  to  express  a  preference 
for  the  Mahomedan  religion  and  the  Orieutal 
mode  of  feminine  life  in  seclusion  behind  the 
pur  da ;  and  that  at  some  period  (the  time  U 
not  exactly  fixed)  a  moulvie  was  introduced, 
who  confirmed  her  in  her  resolution  tobecooM 
a  Mahomedan.  The  young  lady,  who  by  this 
time  had  attained  the  age  of  14  years  or 
thereabout,  made  a  deposition,  which  is  as 
follows : — 

•'  Dei'osition  of  Victoria  Skinner,  otherwise 
Nau Shaba  Begum, before  me,on solemn aBirm«- 
tion,  under  Act  V,  of  1840,  on  the  1st  April  1870. 
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I  know  Mr.  John.  I  first  knew  him  when  we 
came  to  Meerut,  and  for  the  past  two  years  know 
him  well.  No  one  has  ever  persuaded  me  to  be 
a  Mussulman.     My   own    feelings  alone  have 

rompted  me.  f  wish  to  remain  a  Mussulmani. 
would  not  be  persuaded  to  become  a  Christian, 
because  it  is  from  my  own  conviction  that  I  am  a 
Mussulmani.  [  am  in  the  purda  by  my  own 
free  will. 

I  went  up  to  Simla  with  my  mother  and  Mr. 
John.  They  wished  me  to  ^o  to  school,  and 
pressed  roe  very  much  to  go,  but  I  would  not 
consent 

I  heard  of  the  marriage  of  my  mother  to  Mr. 
John  five  or  six  days  after  it  took  place.  I  can- 
not say  how  long  Mrs.  James  Skinner  has  known 
of  the  marriage,  but  she  must  have  known  of  it  a 
long  time,  as  they  have  lived  together  for  two 
years,  and  it  has  been  matter  of  notoriety.  I 
believe  all  Mrs.  Skinner's  family  must  have 
known  of  it.     I  wish  to  return  to  my  mother. 

I  believe  Mrs.  Jan}^  Skinner  to  be  a  Mus- 
sulman ;  Mrs.  Orde  to  be  a  Christian. 

To  Counsel  for  Petitioner s.-^My  mother  can 
read  very  little — small  story  books  ;  but  she  can- 
not read  Persian,  nor  write  at  all.    Sh«  can  only 
.f^^^he  Urdu  in  print,  not  the  written  character, 
»|XccpMi}g  very  gopd  text-hand* 

I  nave  read  easy  books  on  religion  in  Urdu 
but  not  studied  them.     I  am  studymgthe  Koran 
.  with  a  teacher. 

There  was  a  picture  of  my  father,  and  there 
were  several  other  pictures  ;  but  as  I  had  heard 
that  it  was  strictly  forbidden  to  keep  pictures  by 
our  religion,  I  therefore  destroyed  them  with  my 
twn  hands.  The  picture  was  on  paper  in  a 
frame  with  glass.  It  was  destroyed  soon  after 
ve  returned  from  the  hills.  I  heard  that  to  keep 
aiciures  was  prohibited  after  my  return  from  the 
tals  from  a  preacher,  a  moulvie,  who  came  to 
|he  house  and  preached  a  sermon.  Xo  one 
advised  me  otherwise. 

1  had  long  thought  of  becoming  a  Mussulman, 
but  when  I  was  young  did  not  understand  the 
different  religions  ;  when  1  returned  from  the 
hills,  I  turned  my  attention  to  it,  and  had  the 
preacher  called  to  preach.  Almost  all  mj'  family 
•re  Christians. 

I  have  had  no  intercourse  during  the  last  six 
or  seven  months  with  any  others  who  are  Chris- 
tians but  their  family  and  Mrs.  Benu. 

Since  I  have  been  in  their  house  I  have  not 
bad  any  letter  of  any  kind  from  Mr.  John. 
.  1  had  some  letters  from  my  cousin  Sophy  who 
J5  in  Calcutta,  and  Charlie,  which  were  on  my^ 
^le.  These  I  sent  for.  Two  from  Charlie  I 
fcntfor  the  day  before  yesterday,  which  were  old 
^  I  tore  them  up  ;  the  other  from  Sophy  I  sent 
w  yesterday,  and  showed  it  to  Mrs.  Aldwell. 
The  two  from  Charlie  I  sent  for  by  Achakrai,  and 
we  one  from  Sophy  by  my  ayah. 

7*0  Counsel  for  Petitioners, — I  know  Mrs. 
l*nu,  I  have  seen  her  several  times  since  I 
^2f  .^rom  Simla.     I  know  her  to  be  a  Christian. 

This  evidence  was,  with  the  consent  of  the 
counsel  on  both  sides,  and  also  of  the  principal 
Parties,  thottgh  the  questions  and  answers  were 


put  and  given  in  the  vernacular  of  the  country, 
:  Urdu,  recorded  by  the  Court  in  English,  and 
!  was  read  over  to  the  witness  in  Urdu,  and 

by  her  acknowledged  to  be  correct." 


The  case  of  the  appellant  was,  in  fact, 
rested  on  this  deposition.  An  eloqueat 
appeal  was  made  to  their  Lordships,  feelings 
not  to  sanction  such  a  violation  of  the  young 
lady's  present  religious  convictions  and 
natural  feelings  as  was  involved  in  tearing 
her  from  her  jMahomedan  home  and  mother 
and  committing  her  to  the  care  of  a  Chris- 
tian strange  schoolmistress. 

The  Judges  of  the  High  Court,  however, 
did  not  think  that  deposition  suOicient  tp 
induce  them  to  abstain  from  making  in  July 
1870  the  order  for  the  removal  ol  the  guarr 
dian,  which  would  have  been  the  only  possi- 
ble order  that  could  have  been  made  in  18^7. 

Their  Lordships  cannot  dissent  from  tbftt 
conclusion.   It  would  be  very  easy»  of  coursi9» 
for  a  mother  under  such  circumstances  to 
procure  from  a  young  daughter  the  expres- 
sion of  a  wish  to  remain  with  her  and  to 
become  a  Mahomedan  like  her  rather  than 
continue  a  Christian  and  go  to  a  strange 
school ;  and  it  is  impossible,  in  their  Lord- 
ships' judgment,  to  believe  that,  in  the  inter- 
val which  had  occurred  between  the  visit  to 
Simla  and  the  application  to  the  Court,  any 
such  knowledge  of  the  differences  between 
the  two  religions  had  been  acquired,  or  any 
such  settled  conscientious  convictions  had  been 
formed,  as  to  make  it  really  likely  that  her 
moral  and  religious  condition  would  be  en- 
dangered by  placing  her  where  she  should 
receive  the  secular  and  religious  instruction 
and  training  which  she  ought  to  have  long 
previously  and  without  ihterrupiion  enjoyed. 
Their  Lordships  are,  therefore,  oT  opinion  that 
the  order,  in  so  far  as  it  removed  the  ward 
from  her  mother  and  stepfather  and  placed 
her  under  a  Christian  guardian,  was  right,  and 
that  is  really  the  only  matter  that  has  been 
brought  before  them. 

Their  Lordships  will  humbly  report  to 
Her  Majesty  that,  in  their  opinion,  the  order 
of  the  High  Court  ought  to  be  affirmed,  and 
this  appeal  dismissed  with  costs. 

This  recommendation  of  their  Lordsbips 
is  of  course  without  prejudice  to  any  appli- 
cation to  be  made  by,  or  on  behalf  of,  th/e 
ward  concerning  her  future  position ;  and 
considering  the  present  age  of  the  youn^ 
lady,  their  Lordships  think  it  would  be  yei^  <* 
proper  for  the  Court  to  ascertain  for  itself 
what  her  present  opinions  and  wishes  are, 
and  what,  having  regard  to  those*  wish^  aii4 
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opinions,  would,  in  the  present  state  of  things, 
be  best  for  her. 

Affirming  the  principle  of  the  order,  their 
Lordships  feel  that  it  would  be  very  difficult 
for  an  Appellate  Tribunal  in  this  country  to 
interfere  without  injury  as  to  the  details  of 
the  particular  guardianship  and  scheme  which 
must  so  essentially  be  a  matter  of  quasi 
parental  discretion  to  be  exercised  on  the 
spot  by  those  best  acquainted,  or  best  able  to 
acquaint  themselves,  with  all  the  circum- 
stances, and  their  Lordships  disclaim  any 
desire  so  to  interfere.  But  they  suggest,  for 
the  consideration  of  the  Court  of  India  in 
similar  cases,  that,  while  selecting  a  school 
(such,  for  example,  as  Miss  Scanlan's  in  this 
instance),  it  would  be  desirable,  where  practi- 
cable, to  have  some  independent  person  as 
gaardian  to  whom  the  ward  could  apply,  in 
•whom  the  Court  and  the  ward  could  confide, 
and  whose  doty  it  would  be  to  communicate 
to  the  Court  any  matter  which  might  arise. 


The  6th  January  1872. 
Present: 

The  Hon'ble  A.  G.  Macpherson  and 
F.  A.  Glover,  Judges, 

Execution — Immoveable  Property — Khas  pos- 
session— Sections  263,  264,  and  269,  Act  vIII. 
of  1859— Jurisdiction— High  Court— Letters 
Patent,  s.  15. 

Hur  Kishore  Audhicary,  Petitioner, 

versus 

Sudoy  Chunder  >Jundee,  Opposite  Party, 

Babo(T  Debendro  Narain  Base  for 
Petitioner. 

Baboo  Chunder  Madhub  Ghose  for 
Opposite  Party. 

Held  that  the  Moonsiff  had  jurisdiction  to  i.ssue  an 
order  for  khas  possession  under  section  263,  Act  VIII. 
of  1S59,  although,  in  the  first  instance,  he  had  ordered 
possession  to  be  given  under  section  264;  and  that  the 
petitioner,  if  he  was  wrongfully  dispossesed  in  the 
course  of  executing  the  Moonsiff's  decree,  had  his 
remedy  under  section  269  ;  also  whether  the  Moonsiff 
was  right  or  wrong,  the  High  Court  had  no  power  to 
interfere  under  section  15  or  the  Letters  Patent. 

Macpherson,  J, — Applying  the  principle 
which  was  laid  down  in  two  cases  reported 

*  In  9  Weekly  Reporter,  page  459,  and  12 
Weekly  Reporter,  page  285,  with  regard  to 

*•  sections  223  and  224,  Act  VIII.  of  1859, 
we  think  that  the  Moonsiff  had  jurisdiction 
to  issue  the  order  for  khas  possession  under 
0ection«265,  although,  in  the  first  instance, 


he  had  ordered  possession  to  be  given  under 
section  264.  And  if  the  Moonsiff  bad 
jurisdiction,  the  present  application  must  fail, 
because  whether  he  was  right  or  wrong  m 
making  that  order,  we  have  no  power  to  in- 
terfere under  section  15  of  the  Letters 
Patent.  Moreover,  if  the  present  petitioner 
was  wrongfully  dispossessed  in  the  course  of 
executing  the  Moonsiff 's  decree,  he  had  bis 
remedy  clearly  laid  down  in  section  269; 
and  there  being  a  clear  remedy  prescribed 
by  the  Code  of  Civil  Procedure,  we  shoold 
not  be  justified  in  interfering  (if  we  have  the 
power  to  interfere)  in  any  way  under  the 
special  provisions  of  section  15.  Rule  dis- 
charged with  costs. 


The  8th  January  1872. 

Present : 

The  Hon'ble  J.  B.  Phear,  Judge, 

Abetting:  the  waging  of  War  against  thcQneqi 
— Forfeiture— Act  XI.  of  1857— Act  XZV.  of 
Z857,  section  3. 

Gunneshloll  versus  Ameer  Khan. 

The  property  of  a  judgement-debtor  convicted  of  aa 
offence  under  Act  XI.  of  1S57,  which  has  been  attad^d 
intermediately  between  the  time  of  commisson  of  the 
offence  and  the  time  of  convictinn,  is  property  forfotri 
to  the  Crown  under  section  3,  Act  XXV*.  of  1857.  TV 
forfeiture  relates  back  to  the  time  of  commtsuoaofdie 
offence. 

On  the  29th  June  last,  the  plaintiffs,  as  the 
endorsees  of  certain  hoondees,  obtained  a 
decree  against  the  defendant  for  Rs.  7,566' 
with  costs,  and  on  17th  July,  in  execution  of 
the  decree,  attached  property  in  Calcutta  be- 
longing to  the  defendant.  On  the  4th  August, 
the  plaintiffs  applied  ex  parte  for  an  order 
for  sale  of  the  property  so  attached.  The 
Court  directed  that  notice  of  the  application 
should  be  given  to  Government,  and  directed 
the  Secretary  of  State  for  India  to  show 
cause  why  the  attached  property  should  not 
be  sold  in  execution  of  the  decree. 

Mr.  Lowe  (with  him  Mr,  Evans)  now 
^  moved,  on  notice  to  the  Government  of 
India,  calling  on  tbem  to  show  cause  why 
the  aforesaid  property  should  not  be  sold, 
and  the  proceeds  applied  towards  satisfying: 
the  plaintiffs'  decree. 

The  learned  counsel,  having  mentioned  the 
facts  above  set  out,  stated  that,  on  26th  July  la^t, 
the  defendant  was  convicted  under  section  ' 
of  Act  XL  of  1857  and  section  121  of  the 
Penal  Code  of  abetting  the  waging  of  ^ 
against  the  Queen,  the  convictions  and  the 
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sentence  thereon  being  in  the  following 
terms :  "  The  Court,  dififering  from  three  of 
the  four  assessors,  finds  Ameer  Khan  guilty 
of  the  offence  specified  in  the  charge,  namely, 
that  he  (Ameer  Khan),  during  or  about 
the  month  of  September  1861  A.  D.,  at 
Calcutta,  abetted  the  waging  of  war  against 
the  Queen,  and  has  thereby  committed  an 
offence  punishable  under  section  i.  Act  XI. 
of  1857 ;  and  the  Court  directs  that  the  said 
Ameer  Khan  be  sentenced  to  transportation 
for  life  and  forfeiture  of  all  his  property ;'' 
and  "the  Court,  differing  from  three  of  the 
four  assessors,  finds  Ameer  Khan  guilty  of 
the  offence  specified  in  the  charge,  namely, 
that  he  (Ameer  Khan)  in  or  about  the  month 
of  September  1861  A.D.,  at  Calcutta, 
abetted  the  waging  of  war  against  the  Queen, 
and  has  thereby  committed  an  offence  pun- 
ishable under  section  121  of  the  Indian  Penal 
Code,  and  the  Court  does  not  pass  any 
separate  sentence,  as  he  has  been  already 
sentenced  on  the  first  head  of  .the  charge,  to 
transportation  for  life." 

The  Government  will  contend  that  the 
forfeiture  relates  back  to  the  date  of  the 
(tfencein  1861.  We,  on  the  other  hand,  con- 
tend that  the  forfeiture  only  affects  such 
property  as  was  in  the  defendant's  possession 
at  ttie  date  of  the  conviction.  The  property 
under  attachment  at  the  date  of  the  convic- 
tion was  in  the  custody  of  the  law  and  not 
in  the  defendant's  possession,  nor  had  he  any 
right  in  respect  of  it,  except  subject  to  those 
<tf  the  plaintiffs'.  The  Government  cannot 
stand  in  a  higher  position  than  the  defendant 
stood  {see  Chitty  junior  on  the  Prerogative 
of  the  Crown,  Ch.  XL,  s.  i,  p.  219),  where 
it  is  laid  down  that "  the  Crown  or  its  grantee, 
on  forfeiture,  will  take  the  estate  subject  to  all 
charges  binding  on  the  party,  though  volun- 
tary, if  no  fraud/'  In  this  case  neither  fraud 
nor  collusion  is  alleged ;  we  are  innocent  judg- 
ment-creditors. In  the  Attorney-General 
M.  Norstedt,  3  Price  97,  the  Court  says  : 
"The  King  shall  not  have  this  distress  as  a 
forfeiture,  unless  he  do  satisfy  the  party  who 
distrained,  for  this  was  lawfully  taken  tem- 
pore captionis  ;  so  that  there  is  a  case  when^ 
though  the  King  would  be  entitled  to  the 
forfeiture,  yet,  because  it  was  lawfully  taken 
Umpore  captionis^  the  right  would  attach 
only  subject  to  the  claim  of  the  party 
making  the  distress;  "  and  in  The  Duke  of 
Bedford  w.  Coke,  2  Vesey  116,  the  Lord 
Chancellor  said:  "The  Crown  on  a  forfeiture 
takes  the  estate  subject  to  all  charges  and 

lnc(imbrances  which  would  have  bound  the 
1^  forfeiting,  and  must  be   bound,  too. 


when  there  is  no  fraud  in  respect  of  the 
Crown.''  See  also  Megit  vs,  Johnson,  2 
Douglas  542,  and  the  case  of  Oodit  Doss 
vs.  The  Government,  Marshall,  p.  160,  in 
which  Steer  and  Campbell,  JJ.,  held  that 
judgment-creditors  having  bond  fide  attach- 
ments upon  property  of  their  debtors  at  the 
time  that  that  property  became  forfeited  to 
Government  under  Act  XXV.  of  1857  are 
entitled  to  priority  to  Government. 

Pheary  J, — Has  not  that  case  been  held 
to  be  no  authority  one  way  or  another  ? 

Mr,  L<ywe, — It  may  be  ;  but,  if  so,  the  case 
is  not  reported. 

Act  XXV.  of  1857  merely  relates  to  the 
Native  Army  and  to  the  forfeiture  of  proper* 
ty  of  officers  and  soldiers  convicted  of  muti- 
ny, as  appears  from  the  title  and  the  pream« 
ble  of  the  Act.  Section  2  relates  to  the 
adjudication  of  forfeiture  of  property  belong- 
ing to  persons  convicted  who  have  been 
killed,  or  have  died,  or  have  escaped  out  of 
the  territories  of  the  East  India  Company, 
or  who  cannot  be  found.  "The  offence 
aforesaid  "  in  section  3  means  the  offence  of 
mutiny,  and  not  a  State  offence  under  Act 
XL  of  1857,  and  therefore  does  not  apply. 
Section  5  empowers  the  Court  to  specify  the 
day  on  which  the  offence  was  committed ; 
there  is  no  such  provision  in  Act  XL  of  1857. 
The  only  words  in  that  Act  working  a 
forfeiture  are  those  in  the  latter  portion  of 
section  i,  which  clearly  only  applies  to 
properly  and  effects  of  the  felon  at  the  date 
of  conviction,  and  those  only  pass  to  the 
Crown  subject  to  all  charges  binding  on  the 
party. 

The  Advocate- General  and  the  Standing 
Counsel  (Mr,  Kennedy)  appeared  to  show 
cause  against  the  rule. 

The  Advocate-General, — The  defendant 
Ameer  Khan  has  been  tried  and  convicted 
for  abetting  the  waging  of  war  against  the 
Queen  under  Act  XL  of  1857,  and  the  con- 
viction has  been  confirmed  on  appeal  by  the 
High  Court.  Act  XXV.  of  1857  is  general 
in  its  terms,  and  therefore,  on  conviction  of 
the  prisoner,  all  property  which  he  has  held 
since  the  time  when  the  offence  was  commit- 
ted is  confiscated  to  the  Crown. 

It  has  been  said  that  Act  XXV.  of  1857, 
section  3,  is  not  applicable  to  the  present 
case,  but  that  it  applies  only  to  officers 
and  soldiers  of  the  Native  Army.  BuJ 
there  is  nothing  in  the  title  or  the  preamble 
which  restricts  its  operation.  It  is  an  Aot 
"  to  render  officers  and  soldiers  in  the  Na- 
tive Army  liable  to  forfeiture  of  property  for 
mutinying,  and  to  provide  for  tho  ad>iidication 
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and  recovery  of  forfeitures  of  property  in 
certain  cases."  The  first  section  forfeits 
the  properly  of  every  description  of  every 
oflQcer  and  soldier  or  other  person  subject 
to  the  Articles  of  War  for  the  Native  Array 
who  shall  be  convicted  of  mutiny.  The  se- 
cond section  is  general  in  its  terms,  and  relates 
to  any  person  who  shall  have  committed 
treason  or  any  offence  for  which  by  this  Act, 
or  Act  XL  of  1857,  or  Act  XIV.  of  1857,  or 
Act  XVI.  of  1857,  his  property  is  declared 
to  be  forfeited.  And  the  section  concludes 
that  "  on  proof  that  the  person  charged  with 
having  committed  the  offence  was  guilty 
thereof,  and  that  he  is  dead,  or  has  escaped 
out  of  the  territories  of  the  Kast  India  Com- 
pany, or  cannot  after  diligent  search  be  found, 
the  Court  shall  adjudge  that  all  the  properly 
of  such  offender  shall  be  forfeited  to  Govern- 
iQent." 

Section  3  says  : — 

"The  forfeiture,  whether  upon  conviction  of 
such  an  offence  as  aforesaid,  or  upon  an  ad- 
judication of  forfeiture  under  this  Act,  shall 
extend  to  all  properly  and  effects  of  or  to 
which  the  offender  shall  have  been  possessed 
or  entitled,  either  at  the  time  of  committing 
ibe  offence,  or  at  the  time  of  the  conviction 
or  of  the  adjudication  of  forfeiture  or  at  any 
intermediate  time;  and  no  sale,  alienation, 
or  other  disposition  of  such  property  made 
subsequently  to  the  commission  of  the  offence, 
or  made  at  any  time  with  the  fraudulent  in- 
tention of  preventing  a  forfeiture,  shall  have 
any  effect  against  the  right  of  Government 
to  the  forfeiture.  Provided  that  nothing  in 
this  section  contained  shall  affect  any  trans- 
feree of  any  negotiable  security  who  shall 
prove  that  he  acquired  the  same  in  good  faith 
and  with  due  caution  for  valuable  considera- 
tion." 

And  as  regards  the  proviso  to  this  section, 
U  l>as  pot  bfsen  shown  that  the  property  in 
question  is  a  negotiable  security  which  the 
plaintiffs  have  acquired  in  good  faith  and 
with  due  caution  for  valuable  consideration. 

The  only  question  then  for  the  Court  to 
decide  is  whether  the  forfeiture  relates  back 
to  the  time  of  the  commission  of  the  offence. 
The  date  of  the  execution  is  July  1871 ;  the 
offence  was  committed  in  1861.  Clearly, 
then,  the  right  of  the  execution-creditor  was 
acquired  at  an  intermediate  time  between  the 
nime  of  committing  the  offence  and  the  time 
of  the  conviction. 

Mr,  Justice  Phear. — If  your  contention  be 
the  correct  one,  then  no  one  can  have  acquired 
zx\^  valid  title  to  property  through  Am^er 


Khan  since  the  year  1861,  exceptin  the  case 
of  a  few  negotiable  securities. 

The  A  dvocaU' General, — I  submit  that 
that  is  the  law. 

The  case  cited  by  Mr.  Lowe,  Oodit  Doss  w. 
The  Government  (Marshall  259),  in  which 
the  property  of  Kooer  Singh  was  confiscated 
to  the  Crown,  is  an  authority  in  my  favour  as 
far  as  it  goes.  The  case  has  been  reported  very 
bare  of  details.  The  Judge  had  ruled  that 
no  such  attachment  could  interfere  with  the 
effect  of  the  forfeiture.  The  Court  said: 
"Disallowing,  then,  the  Judge's  interpreta- 
tion of  the  law,  and  the  facts  not  being  clear, 
we  remand  the  case  to  the  Judge,  with  direc- 
tions that  he  will  ascertain  whether  the  attach- 
ment of  the  petitioning  creditor  has  been 
made  and  was  in  actual  force  before  Kom 
Singh  had  commuted  the  offences  for  which 
his  property  was  eventuailly  confiscated*  and 
without  the  intention  of  preventing  forfeiture 
in  anticipation  of  such  offence  ;  and  whether 
the  attachment  subsisted  and  continued  in 
force  from  such  prior  time  till  the  time  when 
the  order  of  forfeiture  was  passed.  If  soch 
be  the  state  of  facts,  then  we  think  that  the 
creditor  is  entitled  to  continue  his  exeeatiw 
against  the  property  attached." 

Mr,  Justice  Pii/ar.— Is  not  there  a  deci- 
sion on  the  Act  on  this  side  of  the  Coart? 
1  believe  there  is  a  decision  in  which  it  was 
held  that  the  case  you  cite  was  no  authority 
one  way  or  the  other. 

The  Advocate-GemraL—l  am  not  aware 
of  any  such  decision  ;  and  I  do  not  rely  on 
the  case  but  on  the  words  of  the  Act.  Still 
so  far  as  the  case  is  an  authority,  it  is  in  my 
favour.  ■ 

Mr,  Justice  Phear.— li  the  words  of  IM 
Act  are  to  have  the  meaning  you  suggest, 
then  every  alienation  of  the  sort  or  kind  that 
has  been  made  since  1861  has  not  passed  am 

I  property.  .     . 

The  Advocate-General— Y^s,  that  is  iw 
effect  of  the  section.  Section  6  provides 
that  the  conviction  shall  be  evidence  that  the 
offence  was  committed  on  the  day  spccinca 
therein  or  staled  in  the  charge,  and  IsuWnH 
ihat  the  forfeiture  takes  effect  from  tb^.^*?; 

The  Standing  Counsel. ~l  hardly  tbinic  k 
necessary  to  trouble  your  Lordship  muchtu  - 
ther.     Thequestionissimplyoneofthero^n- 

ing  of  the  words  used  in  section  3,  Act  X-^  • 
of  1857.  The  document  put  in  conclusive^ 
determines  the  fact  of  the  conviction ;  we 
conviction  has  been  confirmed  t>y  the  titg 
Court,  and  for  the  purposes  of  ^^^^  JP^-r^ 
lion  is  conclusive  against  all  the  world, 
inieutioa  U  the  Legislature  is  expressca  1? 
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the  clearest  laagoage,  and  the  Court  has  no- 
Uiiag  to  do  with  the  wisdom,  policy,  and  jus- 
tice of  this  Ad  of  the  Legislature.  We 
have  got  the  express  words  of  the  Legisla- 
Isre  in  oar  favor ;  and  if  any  further  auiho- 
rity  were  necessary,  the  case  cited  by  the 
karned  Advocate-General  supports  our  con- 
tcotioo.  The  only  thing  we  have  to  consider 
is  whether  the  attachment  was  in  force  bond 
/idir  before  the  time  of  the  commission  of  the 
oSeace,  and  if  it  was  not,  the*  attachment  is 
void. 

Mr,  Lawi  and  Mr.  Evans  were  heard  in 
reply,  and  the  Court  reserved  judgment  till 
th«  fdlowing  morning  when  the  following 
jtuigiDem  was  delivered  : — 

Pktwr^J, — The  question  on  which  my 
decifioa  will  turn  is  simply  this,  do  the 
words  in  Section  3  of  Ad  XXV.  of  1857 
*'  Budi  an  offence  Ss  aforesaid  ''  refer  to  the 
Q&aces  mentioned  in  Section  %  of  that  Ad, 
as  well  as  to  the  offence  of  mutiny  men- 
tioned in  Section  i .  Mr.  Lowe,  on  behalf  of 
the  jadgment-creditor,  says  that  it  refers  only 
totheoffenceof  mutiny  ;  but  the  words  *'such 
ui  c^ence  as  aforesaid  "  seem  certainly  to  be 
^gt  enough  to  apply  to  all  the  offences  pre- 
vioasly  mentioned  in  the  Ad,  and  they  seem 
to  me  also  almost  necessarily  to  apply  to  a 
plarality  of  offences.  The  words  **  such  an 
oSeoce "  would  hardly  be  used  if  only  one 
olfence  was  referred  to.  It  is  also  obvious 
that  there  is  a  distinction  made  by  the  Legis- 
iitare  in  two  parts  of  this  Section.  The 
Section  runs  :  ^'  The  forfeiture  whether  upon 
tOQviction  of  such  an  offence  as  aforesaid,  or 
tqK»  an  adjudication  of  forfeiture  under  this 
Aft."  If  Mr.  Lowe's  contention  gives  the 
light  construction,  then  it  would  have  been 
OBore  simple  for  the  Legislature  to  have  said: 
"  On  %  conviction,  for  mutiny  under  this  Ad, 
as  veil  as  for  an  adjudication  of  forfeiture 
aadcrtbis  Ad,"  &c.  On  the  whole,  therefore, 
I  think  that  **  such  an  offence  as  aforesaid  '' 
docs  refer  to  the  offences  mentioned  in  See- 
to  2,  as  well  as  to  the  offence  of  mutiny 
mentioned  in  Section  i. 

It  is  incontestible  that  the  judgment- 
debtor  in  this  case  has  been  convicted  of  one 
of  the  offences  mentioned  in  Section  2  of 
MXXV.  of  1857.  He  has  been  specifically 
COQviaed  of  an  offence  under  Ad  XL  of 
1S57.  Then,  upon  the  construction  which 
I  feel  bonnd  to  place  upon  Section  3  of 
M  XXV.  of  1857,  it  follows  that  the 
forfeiture  declared  by  Ad  XL  of  1857 
of  Ike  convict's  property  by  Section  3  of 
Ad  XXV,  of  1857  extends  to  *'all  proper- 
ty and  effects  of  or  to  which  the  offender 


shall  have  been  possessed  or  entitled  either 
at  the  time  of  committing  the  offence,  or  ^t 
the  time  of  the  conviction  or  of  the  adjudi- 
cation of  forfeiture,  or  at  any  intermediate 
time,"  Therefore,  the  property  which  has  been 
attached  in  this  case  was,  at  the  time  of  the 
attachment,  which  was  admitted  to  be  inter- 
mediate between  the  time  of  commission 
of  the  offence  for  which  the  prisoner  waai 
convicted,  and  the  time  of  conviction,  pro- 
perty forfeited  to  the  Crown. 

1  did  throw  out  yesterday  whether,  in  con- 
sequence of  the  property  being  locally  situated 
in  Calcutta,  that  part  of  the  English  law  ap- 
plies, which  makes  the  passage  of  the  property 
to  the  Crow^i  take  place,  not  upon  the  occur- 
rence of  the  event  causing  the  forfeiture,  but 
upon  what  is  technically  termed  "office 
found."  I  have  not  had  the  advantage  of 
any  argument  on  that  point,  and  I  do  not 
know  whether  it  has  ever  been  held  that  it 
is  necessary  to  complete  the  forfeiture  of  a 
felon's  property  that  inquisition  should  be 
had  and  office  found  when  that  property  was 
immoveable  property  situated  in  Calcutta. 
Probably  not ;  because  the  necessity  of  such  a 
proceeding  in  England  arose  from  the  peculiar 
circumstances  of  the  feudal  tenure.  Even 
there  personal  property  was  not  subject  to  it. 
But  more,  the  Statute  of  Henry  VIIL  made 
forfeiture  immediate  without  office  found  in 
the  case  of  H  igh  Treason ;  and  the  offence 
of  which  Ameer  Khan  has  been  convicted 
under  Act  XL  of  1857  seems  to  be  indistin- 
guishable from  High  Treasoe.  However 
this  may  be,  I  think  the  words  of  the  Secjtio* 
themselves  must  be  taken  to  mean  absolute 
forfeiture.  I  do  not  suppose  that  the  Legisla*- 
ture  of  this  country,  when  passing  Act  XXV. 
of  1857,  had  in  its  mind  any  suoh  qualificatioia 
of  the  term  forfeiture  as  that  which  has  been 
contended  for.  I  cannot  say  that  I  have  any 
doubt  that  the  Legislature  intended  the  pro- 
perty to  pass  at  once  to  the  Crown.  The 
application  must  be  dismissed  with  costs. 

Mr,  Lowe  applied  that  his  client  should 
not  be  mulcted  in  costs,  unless  the  Govern- 
ment specially  asked  for  it.  The  law  is  a 
very  stringent  one. 

The  Advocate- General  said  he  would  afik 
for  costs.  The  motion  had  held  over  at  the 
request  of  the  attorney  who  first  appeared  for 
the  execution- creditor,  on  the  understanding 
that,  if  the  conviction  of  Ameer  Khan  wer^ 
upheld  on  appeal,  the  matter  should  not  be 
further  proceeded  with.  There  had  been  it 
change  of  attorney  since,  and  now  the  execu- 
tion-creditor still  pressed  his  claim,  notwith- 
standing the  confirmation  of  the  conviction* 
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Mr.  Lowe  stated  that  it  was  not  so ;  the 
matter  had  been  postponed  at  his  request,  and 
no  such  undertaking  had  been  given.  He 
had  only  asked  that  the  rule  should  not  be 
argued  until  after  the  appeal  had  been  decid- 
ed. 

Phear^  J,,  said  that,  as  the  Government 
pressed  for  costs,  he  must  give  costs  against 
the  execution-creditor. 


The  8th  January  1872. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  W.  Markby, 

yudges. 

Juritdiction^IUeettl  Contract^Suppression  of 
Criminal  Prosecution— No  suit 

Reference  to  the  High  Court  by  the  Judge 
of  the  Small  Cause  Court  at  Midnapore^ 
dated  the  2jth  November  i8ji. 

Jeetoo  Mahato,  Plaintiff, 

versus 

Moneeram  Mahato,  Defendant. 

Where,  to  suppress  a  criminal  prosecution  for  havinar 
accidentally  caused  the  death  of  his  wife,  plaintiff 
voluntarily  paid  money  to  defendant,  knowing  defendant 
to  be  the  nearest  relative  of  the  deceased  who  could  take 
a  part  in  the  prosecution,  the  contract  was  held  to  be 
void  as  against  morality  and  public  policy,  and  plaintiff 
held  not  entitled  to  sue  for  the  money  so  paid. 

Case. — The  plaintiff  in  this  case  sued  to 
recover  a  sum  of  Rs.  300,  which  he  had 
been  compelled  to  pay  as  an  illegal  gratifica- 
tion to  defendant,  on  the  allegation  that  he, 
plaintifiF,  had,  with  the  intention  of  chastising 
his  wife,  who  was  a  woman  of  dissolute 
character,  given  her  a  slap  which  accidentally 
proved  fatal ;  and  whilst  he  was  about  to  in- 
form the  village  Police,  the  deceased's  uncle, 
the  defendant  in  this  case,  under  threat  of 
criminally  prosecuting  him  for  murder,  took 
from  him  Rs.  150  in  Magh  1278,  and  again 
Rs.  150  in  Falgoon  following,  and  instead 
of  burning  her  corpse,  threw  it  into  some 
secret  place ;  that  the  eventual  disclosure  of 
the  case  led  to  the  commitment  of  both  parties 
by  the  Magistrate  to  the  Sessions  Court, 
where  the  plaintiff  was  acquitted  of  the 
charge  of  murder,  and  the  defendant  convicted 

uof  having  caused  the  disappearance  of  the 
corpse,  the  evidence  of  the  offence,  and  of 

iiaving  taken   illegal    gratification    for  that 
purpose. 
The  defendant  denied  having  received  the 

«money  ad  alleged. 


It,  however,  struck  me  at  the  very  ontset 
whether  such  a  case  was  at  all  maintainable 
as  opposed  to  the  principles  of  morality  and 
public  policy,  and  whether  the  plaintiff  has 
any  equitable  right  to  relief  from  a  Court 
of  justice 

The  plaintiff's  pleader  refers  to  Sections  296 
to  300,  Story's  Equity  Jurisprudence,  pages 
293  to  299,  and  contends  in  the  first  place 
that  the  plaintiff  was  not  a  particeps  crimi- 
nis  ;  and  even- if  he  was,  the  Court  is  to  con- 
sider to  what  extent ;  and  that  even  zpar/h 
ceps  criminis  is  entitled  to  get  back  the  money 
paid  by  him. 

Before  setting  forth  my  arguments  in  sop- 
port  of  the  view  taken  by  me,  I  would  beg 
leave  to  premise  that  the  effect  of  the  evi- 
dence of  the  witnesses  adduced  by  plaintiff, 
who  are  all  members  of  his  own  family, 
whilst  it  proves  the  payment  of  the  money, 
goes  against  the  gist  of  the  plaintiff's  argument 

The  witnesses  unanimously  declare  that  the 
plaintiff  had  kept  the  deceased's  body  con- 
cealed in  his  room  for  8  days  before  the 
defendant  was  called  for,  and  consulted  as  to 
the  course  to  be  adopted,  when  he  advised 
not  to  report  the  occurrence  to  the  Police,  and 
promised  to  hush  up  the  affair  if  he  were 
paid  Rs.  300,  saying  that  he  was  the  only 
person  who  had  a  right  to  complain. 

On  referring  to  the  Sessions  record,  I  find 
that  this  evidence  is  quite  consistent  with 
that  previously  given. 

The  facts,  therefore,  elucidated  by  the 
evidence,  do  not  exculpate  the  plaintiff  from 
criminal  and  immoral  purpose  which  he  bad 
from  the  beginning  of  -the  occurrence  by 
trying  to  conceal  it,  and  having  actually  done 
so  for  more  than  a  week  before  it  came  to 
defendant's  knowledge  with  whom  he  con- 
tracted and  combined  for  the  same  purpose. 

It  is  clear  from  the  evidence  on  the  plaint- 
iff's side  that,  to  suppress  a  criminal  prose- 
cution, the  plaintiff  of  his  accord  made  an 
offer  of  the  money  to  the  defendant,  knowing 
defendant  to  be  the  nearest  relative  of  the 
deceased  who  could  take  a  part  in  the  prose-, 
cution,  and  thus  the  contract "  one  to  give,  and 
Ihe  other  to  receive  the  money  "  being  against 
policy  and  being  void,  the  plaintiff,  who  was 
a  party  to  an  immoral  act,  is  entitled  to  no 
relief  in  the  present  suit  for  the  refund  of 
the  money  paid  ;  for  one  obvious  reason,  that 
the  Court  of  Justice  shall  refuse  to  counts* 
nance  all  claims  arising  out  of  illegal  contract, 
and  shall  equally  refuse  to  enforce  the  refund 
of  the  money  already  paid  by  plaintiff  for  tbfc. 
express  purpose  of  inducing  another  to  do- an 
immoral  act. 
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The  judgmenl  of  thi  High  Court  was 
delivered  as  follows  by — 

Markhy^  ^._The  Small  Cause  Court 
Jadge  is  right.  See  Smith's  Leading  Cases, 
4th  edition,  page  274,  Volume  I. 


The  8th  January  1872. 

Present : 

The  Uon'ble  H.  V.  Bay  ley  and  W.  Markby, 

Judges, 

InsolreQcy^Dismissal  of  Petition  —  Authority 
of  Official  Assigfoee— Notice  of  InsolTencj  — 
P^ymeat  to  Inaolreat 

Reference  to  the  High  Court  by  the  Officiat- 
ing Judge  of  the  Court  of  Small  Causes 
of  the  Suburbs  of  Calcutta,  including 
nowrah,  dated  ths  6th  November  rS'/r, 

Rajkristo  Singh,  Plaintiff 

versus 

Shaikh  Sefatoollah,  Defendant. 

Aa  aathority  (assumiai;  it  to  be  8ufl5ctent)giveo  by  the 
OBoal  Assi|rnee  to  settle  the  outsUndings  of  one  who 
^  filed  a  petition  of  insolvency  does  not  enure  after  the 
Arnssal  of  the  petition,  and  cannot  entitle  the  person 
soaathorized  to  stae  at  all. 

The  mere  fact  that  a  payment  was  made  to  a  person 
at  a  time  when  his  petition  was  upon  the  file  of  the  In- 
wwt  Court,  which  petition  was  afterwards  dismissed, 
w«  dot  invalidate  the  payment. 

^^nitW^.— The  £r<^neral  notice  published  by  the  Chief 
"-««  of  the  insolvent  Court  is  not  sufficient,  but  a 
'roal  notice  of  insolvency  is  necessary  to  prevent  a 
payment  made  to  the  insolvent  from  being  bond  fide, 

Gw^.— PLAiNTiFFand  a  person  called  Kalee 
Doss  Bose  carried  on  business  as  partners 
under  the  style  of  "  Kyfash  Chunder  Shome 
and  Moihoora  Nath  Mitier.  "  Plaintiff  was 
a  partner  in  the  firm  to  the  extent  of  4  annas, 
and  Kalee  Doss  Bose  owned  the  remaining 
>i.  The  latter  was  also  the  managing 
partner.  Defendant  had  been  a  customer  of 
^  firm,  and  swears  that  he  always  dealt  with 
^alee  Doss  Bose  only,  and  knew  nothing  about 
paimiff,  and  this  1  believe  to  be  the  truth. 
Kalee  Doss  Bose  filed  a  petition  of  insolvency 
<Mi  iSth  March  i»69,  which  was  finally  dis- 
"*»««i  on  the  4th  June  1870.  Defendant 
P«d  Kalee  Doss  Bose  what  he  owed  the  firm, 
«w«equently  to  the  filing  of  the  petition ;  and 
P«imiff,  who  bad  in  the  meantime  been 
awtofized  by  the  Official  Assignee  to  collect 
»e  outstandings  of  the  firm,  now  sues  defend- 
^  tor  the  amount  which  the  latter  paid 
*atee  D089  Bose.  The  following  is  the 
«wof  the  Official  Assignee,  conveying  the 
»«horization  in  questloo : 

Vol  :kvii.  I 


•*  I  have  no  objection  to  your  collecting 
"  the  outstandings  due  to  the  firm  of  Kylash 
'*  Chunder  Shome  and  Mothoor  Mohun 
"Mitter.  wherein  the  above  insolvent  was 
**  (12)  twelve-annas  shareholder,  and  yourself 
"(4)  four-annas  shareholder,  and  to  satisfy 
"  the  debts  of  that  firm,  but  I  give  you  no 
"authority  to  use  my  name  in  any  suit  at 
"  law  without  receiving  my  particular  con- 
"  sent  in  writing." 

I  dismissed  the  case  on  the  ground  that 
defendant  had  not  notice  of  the  insolvency 
of  Kalee  Doss  Bose  at  the  time  that  he  paid 
the  amount  of  his  deui  to  the  firm,  but  I 
think  the  case  might  have  been  dismissed  on 
other  grounds  as  well.  Plaintiff  has  applied 
for  a  new  trial,  and  whether  it  shall  be 
granted  or  not  will  depend  on  the  decision 
of  the  High  Court  on  the  following  points, 
which  are  hereby  submitted  for  its  opinion : — 

(1.)  Whether  plaintiff  is,  under  the  cir- 
cumstances, entitled  to  sue  at  all ;  and 

(a.)  Supposing  he  is,  ought  the  suit  to 
be  dismissed  for  want  of  notice  to  the  defend* 
ant. 

Plaintiff  relies  on  the  Official  Assignee's 
letter  on  the  first  point.    In  pursuance  of  it, 
he  (plaintiff;  satisfied  several  of  the  debts 
of  the  firm  out  of  his  own  funds,  but  he  did 
not  obtain  the  consent  in   writing  of  the 
Official  Assignee  alluded  to  in  the  latter  part 
of  the  letter.    I  think  this  cQnsent  was  not 
a  mere  matter  of  form,  but  a  necessary  pre- 
liminary to  the  institution  of  this  suit;  and 
that,  in  fact,  the  authorization  in  question 
could  not  have  been  given  by  the  Official 
Assignee  without  the  previous  leave  of  the 
High  Court,  t^iV/f  section  29  of  the  Insolvency 
Act,  and  Rule  of  Practice  25.    I  think  that, 
even  admitting  the  authorization  sufficient, 
it  cannot  be  held  to  have  enured  after  the 
date  of  the  dismissal  of  the  petition.    The 
letter  is  dated  9th  March  1870,  and  the  peti- 
tion was  dismissed  on  the  4th  June  follow- 
ing, and  this  suit  was  not  brought  till  more 
than  a  year  after  the  latter  date.     No  doubt, 
by  section  7  of  the  Act.  the  estate  of  the  in- 
solvent vested  in  the  Official  Assignee  imme^ 
diately  on  the  filing  of  the  petition,  and  the 
Official  Assignee  was  empowered  to  authorize 
plaintiff  to  settle  the  outstandings  of  the  firm 
between  the  date  of  the  ve5>ting  order  and 
the  adjudication  of  the  petition;  but  by  the 
same  section  it  is  provided  that "  in  case,  after  ^ 
"  the  making  of  such  vesting  order,  the  peti- 
'*  tion  of  any  such  petitioner  shall  be  dismissed  • 
'*  by  the  said  Court,  such  vesting  order*  made 
*'  in  pursuance  of  such  petition,  siiall,  from  and 
^'  after  sucj^  dismissal,  be  null  apd  void,  to  al^ 
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"*  intents  and  parposes."  It  would  seem  to 
follow,  therefore,  that  the  power»  of  whatever 
nature,  conveyed  to  plaintiff  by  the  Official 
Assignee,  ceased  on  the  dismissal  of  the  peti- 
tion, and  such  being  the  case,  that  plaintiff 
has  no  right  to  bring  this  suit. 

With  regard  to  the  second  point,  the  notice 
Is  said  to  have  been  given  verbally  by  plaint- 
iff to  defendant  in  Aaghran  1276,  i*.  ^,  about 
nine  months  after  the  petition  of  insolvency 
had  been  filed ;  there  is  no  proof  of  notice 
(which  is  said  to  have  been  a  verbal  one) 
having  been  given,  except  the  oral  evidence 
of  plaintiff,  which  is  contradicted  by  defend- 
ant ;  and,  as  well  as  I  can  judge  from  the 
circumstance  under  which  it  is  said  to  have 
been  given,  and  the  demeanour  of  the  parties, 
respectively,  while  giving  evidence,  J  am 
of  opinion  that  plaintiff  has  not  proved  that 
notice  was  given.  But  it  is  contended  by 
the  Attorney  who  has  appeared  for  plaintiff 
that  It  must  be  presumed  that  defendant  had 
notice  of  the  insolvency^  inasmuch  as  it 
was  advertised  by  the  Chief  Clerk  of  the 
Insolvent  Court,  and  everybody  is  presumed 
to  have  knowledge  thereof,  and  that  no 
special  notice  to  defendant  was  necessary. 
There  seems  no  doubt  of  the  general  prin- 
ciple, although  the  Indian  Act  appears  to 
be  silent  on  the  point,  that  a  payment  made  by 
a  debtor  to  the  bankrupt,  after  an  act  dP 
bankruptcy  and  before  adjudication,  is  valid, 
if  made  in  good  faith  ^nd  without  notice 
of  an  act  of  bankruptcy  having  been  com- 
mitted by  the  payee;  this  is  expressly  laid 
down  in  the  English  Bankruptcy  Act,  3a 
&nd  33  Victoria,  Chapter  71 ;  but  it  does 
not  seem  that  the  publication  of  the  general 
notice,  like  that  referred  to  in  section  82 
of  the  Indian  Insolvency  Act,  would  be 
sufficient  to  bring  home  to  the  debtor  a 
knowledge  of  the  act  of  insolvency  so  as 
to  prevent  a  payment  from  being  valid — vide 
Smith's  Mercantile  Law,  8th  edition,  page 
65 1 ;  and  if  not  in  England,  ^fortiori,  not  in 
this  country,  where  people  in  the  condition  of 
life  of  the  defendant,  are  not  in  the  habit  of 
reading  the  Governmeni  GazeiUs. 

As  a  matter  of  fact,  I  did  not  credit  the 
statement  that  plaintiff  had  given  defendant 
the  verbal  notice,  which  he  says  he  did ;  and 
as  a  matter  of  law,  I  think,  for  the  reasons 
above  given,  that,  as  no  special  notice  of  the 

•  insolvency  has  been  proved  to  have  been 
-given  to  defendant,  the  general  notice  directed 

•  to  be  given  by  the  Chief  Clerk  hy  section 
83  of  the  Act,  and  12  of  the  Rules  of 
PracticiEj,  U  insufficient ;  and  that  the  payment 

^by  defcndatbt  to\^h«  insolvcat  being  b%ndfid€. 


the  second  question  ought  also  to  be  f  iven 
against  plaintiff. 

The  judgment  of  the  High  Court  ivds 
delivered  as  follows  by — . 

Markhy,  J, — The  Small  Cause  Court  Judge 
is  clear! V  right  upon  the  first  point.  The  peti- 
tion  bemg  dismissed,  the  authority  giveo 
by  Mr.  Miller,  the  Official  Assignee,  fails  to 
the  ground. 

The  Small  Cause  Court  Judge  ii,  we 
think,  also  right,  under  the  circumstances  of 
the  case,  upon  the  second  point.  TIk  vali- 
dity of  the  payment  to  Kalee  Doss  depends 
on  his  authority  to  receive  the  monex ;  tod 
we  do  not  think  that  the  mere  fact  that,  at 
the  time  the  payment  was  made,  there  was 
a  petition  upon  the  file  of  the  Insohrent 
Court,  which  was  afterwards  dismissed, 
invalidates  the  paymenf.  The  merits  of  the 
case,  we  understand,  to  be  entirely  in  favc^ 
of  the  defendant,  who  has  acted  with  perfect 
good  faith. 


The  8th  January  1872. 

Present : 

The  Hon^ble  H.  V.  Bayley  and  W.  Marlbj. ' 

Jmdges. 

Execution— AttachoLent— Property  10  Zensfls.  | 

Reference  to  the  Hi^h  Court  hy  the  Juigt  j 
of  the  Small  ^ause  Court  at  Iki^\  I 
dated  the  2gth  September  iSyr, 

Doorga  Churn  Mitter,  Decree-holder, 

;  versus 

Horee  Mohun  Gooho,  yudgment-dthlor. 

There  is  nothing:  in  Act  VIIK  of  1859  which  cxeai|il> 
from  attachment  property  to  be  found  in  the  ieoana(tf 
a  judgment-debtor. 

Case.—X^  this  case  the  decree-bolder 
applies  for  a  general  attachment  of  the 
defendant's  property  which  is  to  be  fouul 
within  the  zenana  or  private  apartment  of 
the  judgment-debtor ;  and  as  such  an  applica- 
tion is,  I  believe,  the  first  of  its  kind,  I  feel 
rather  reluctant  in  complying  with  It,  as  bjr 
the  late  Supreme  Court  Rules  (see  Smouit 
and  Ryan's  Rules  and  Orders,  Volume  IL» 
pp.  8  and  9,  and  Skinner's  Rules  and  Orderib 
pp.  1 1  and  12),  zenanas  wfsre  not  tobeeal^rf 
fid  by  the  Sheriff,  &c.,  in  «ivil  causes,  e|[cq)i 
on  affidavit  iQade  to  the  satisfaction  ofJi 
Judge  of  the  necessity  thereof,  &c^,  aniitt 
Doorga  Doss  Mookerjee  9S»  SreemutiyJBiiMlot 
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Bassinee  Dossee  (Fulton's  Reports,  page  370), 
which  was  a  motion  for  an  attachment  against 
tbeattomejandtbe  Sheriff's  officer  for  alleged 
abuse  of  tbeprocess  of  the  Court  by  entering  the 
zenana,  a  private  apartment  of  the  defendant, 
and  removing  property  seized  there  under  a 
writ  of  sequestration.  Mr.  Justice  Grant,  in 
delivering  the  judgment  of  the  Court,  said : 
"  It  is  a  great  mistake  to  suppose  that  the  cir- 
''cumstancei  of  Hindoo  females  being  or  not 
"  being  actually  present  makes  any  difference 
''  whatever.  The  object  of  the  rule  is  to  pre- 
"  serve  inviolate  the  sanctity  of  the  zenana  it- 
''s^\il  and  if  the  officer  enter,  upon  the  mere 
"chance  of  Undtng  the  premises  untenanted, 
"vithooi  any  warrant  or  order  from  this 
'*  Court,  it  is  a  high  offence.  We  are  also  of 
"  opinion thatthere  isnoauthority  for  removing 
''goodsuponawrit  of  sequestration  or  mesne- 
"  process,  and  that  fhis  proceeding  therefore 
''was  illegal." 

I  also  find  that  the  late  Calcutta  Sudder 
Coart  held,  nth  July  i860,  and  the  Madras 
Sodder  Court,  ist  October  i860,  that  females 
who  are  entitled  to  the  privilege  granted  by 
section  21  of  Act  YIII.  of  1859  are  not  liable 
to  arrest  so  long  as  they  remain  in  their 
zenanas;  but  these  cases,aUhough  not  referred 
tola  the  argument  or  judgment  in  the  case 
of  the  Maharanee  of  Burdwan  vs.  Sreemutty 
Boroda  Soonduree  Debee,  Weekly  Reporter, 
Volume  X.,  F.  B.,  page  21,  must  be  held  to 
have  been  overruled  by  the  decision  in  that 
case. 

There  appears  to  be  no  prohibition  in  Act 
Vlll.  of  1859  ^^  to  entering  a  zenana,  n(9r  is 
there  any  Rule  or  Circular  Order  of  the 
High  Court  on  the  subject.  I  am,  there- 
fore, inclined  to  hold  that,  as  the  decree-holder 
TO  shown  sufficient  grounds  in  his  appli- 
eation  for  complying  with  his  prayer,  the 
ttbchment  asked  for  may  issue ;  but  as  I  have 
>«d  before  that  I  feel  rather  reluctant  in 
complying  with  it  for  the  reasons  stated 
^ot,  I  beg  to  solicit  the  opinion  of  the 
Hon'ble  the  Judges  of  the  High  Court  as  to 
•fccther  or  not  such  an  application  may  be 
complied  with. 

Thi  judgment  of  the  High    Court    was* 
delivered  a$  follows  by — 

Morkby,  y, — We  are  not  called  upon  to 
%  that  the  Court  is  bound  to  grant  this  ap- 
pltcatioD  for  execution,  if  there  is  other  pro- 
pytf  aiaiktble,  and  if  there  is  any  good 
piwid  for  supposing  that  it  is  intended  to 
watt  or  amioy  the  defendant.  But  there  is 
Aothiag  m  the  law  which  exempts  the  pro- 
P^  vhich  is  to  be  fonnd  in  the  zenana, 
•«■  T^iobably  if  proper  warning  were  given, 


and  proper  precautions  taken,  the  execution 
(should  it  be  considered  necessary  to  grant  it) 
might  be  carried  out,  so  as  to  avoid  any 
annoyance  to  the  defendant  or  disturbance  of 
her  privacy,  provided  always  that  she  herself 
gives  (as  she  is  bound  to  do)  every  facility 
to  her  judgment-creditor  to  obtain  possession 
of  her  property. 


The  8th  January  i872. 

Present: 

The  Hon'ble  H.  V.  Bayley  and  W.  Markby, 

Judges. 

Limitation— Promissory  Notes  payable  on  De« 

mand— Hindoos. 

Reference  to  the  High  Court  by  the  Officiating 
Judge  of  the  Small  Cause  Couri  of  the 
Suburbs  of  Calcutta^  including  Howrah^ 
dated  the  iSth  December  iSyi. 

Poorno  Chunder  Dutt,  Plaintiffs 

versus 

Gopal  Chunder  Doss  and  another, 
Defendants, 

In  the  case  of  a  promissory  note  payable  on  demand 
the  parties  to  which  are  Hindoos,  limitation  beg^ins  to 
run  from  the  date  of  demand. 

Case, — The  question  in  this  case  is 
whether  in  the  case  of  a  promissory  note 
payable  on  demand,  the  parties  to  which  are 
Hindoos,  limitation  begins  to  run  from  the 
date  of  making  the  note,  or  from  the  date  of 
demand.  There  are  three  reported  cases  in 
which  the  principle  at  issue  has  been  discussed 
generally ;  but  as  this  particular  point  has  not 
apparently  been  yet  decided,  the  parties  have 
requested  me  to  refer  it  to  the  High  Court. 

In  Parbati  Churn  Mookerjee  versus  Ram 
Narain  Mutilall,  5  Bengal  Law  Reports  396, 
a  case  heard  on  the  Original  Side,  the  authori- 
ty of  the  English  cases,  although  dissented 
from  by  the  Judge,  was  held  binding  in  the 
case  before  him,  and  limitation  on  a  deposit 
returnable  on  demand  was  held  to  begin  to 
run  from  the  date  of  making  the  deposit,  and 
not  from  that  of  the  demand,  although  inter* 
est  had  been  regularly  paid  up  to  within  1 2 
months  of  the  suit.  In  Moonshee  Abdool » 
AH  vs,  Tara  Chand  Ghose,  6  Bengal 
Law  Reports  292  (also  on  the  Original  Side), 
although  the  point  was  not  expressly  in  issae, 
tiie  case  was  evidently  decided  on  the  sop- 
position  that  the  cause  of  action  ^ccraed  f  ror 
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thti  making  of  the  note.  But  in  Tarinee 
Pershad  Ghose  vs.  Ram  Kristo  Banerjee, 
it  was  laid  down  that  the  doctrine  on  this 
subject  of  the  English  Common  Law,  ought 
not  to  be  introduced  into  the  mofussil,  and 
in  that  case  limitation  on  a  loan  payable  on 
demand  was  held  to  run  from  the  date  of  the 
demand.  The  last  case  is  Brahma  Maye 
Dossia  vs.  Obhoy  Churn  Chowdhry,  7 
Bengal  Law  Reports  489,  which  was  decided 
in  the  same  way  as  Ram  Kristo  Banerjee's 
case. 

I  am  of  opinion,  notwithstanding  the 
ano^laly  pointed  out  in  argument  in  the  first 
of  the  cases  quoted  above,  that  the  cause  of 
action  must  be  held  to  have  arisen  on  the  date 
pf  the  demand.  This  is  expressly  laid  down 
in  the  new  Limitation  Act,  2nd  Schedule, 
Article  72,  and  I  should  not  have  referred 
the  question,  bad  not  the  operation  of  this 
|)art  of  the  Act  been  suspended  by  sec- 
tion I,  clause  A. 

The  judgment   of  the  High    Court  was 
delivered  as  follows  by — 

Markby,  J. — We  think  the  cases  referred  to 
authorize  the  construction  adopted  by  the 
Small  Cause  Court  Judge. 


The  8th  January  1872. 

Present: 

The  Hon'ble  H.  V.  Bayley  and  W.  Markby, 

Judges. 

Jurisdiction  (of  Small  Cause  Court)— Deed  of 
Gift— Deed  of  Sale. 

Reference  to  J  he  Hi^h  Court  by  the  Judge 
of  the    Small    Cawe    Court    at  Pubna, 
'   dated  the  igth  September  187 1. 

Girish  Chunder  Roy,  Plaintiff, 

w 

versus 

Gobind  Singh,  Defendant. 

A  Small  Cause  Court  has  jurisdiction  in  cases  involv- 
ing questions  as  to  the  validity  or  otherwise  under  the 
iiindoo  Law  of  a  deed  of  gift  or  a  deed  of  sale. 

Case. — ^The  plaintiff  has  come  to  Court, 
with  the  allegations  that  one  Alanga  Voish- 
navi,  having  relinquished  her  right  to  some 

.  of  her  moveable  .  property  which  she  had 
earned,  gave  it  to  the  plaintiff  on  the  3 and 

'Assar  1278  B.  S.,  under  a  registered  docu- 
jneiu ;  that  the  plaintiff  kept  the  property  in 
the  house  of  the  said  Yoishnavi,  and  enjoyed 
possession  by  making  use  of  it  as  occasioi) 


required ;  that,  on  the  death  of  the  Voishnavi, 
on  the  25th  Srabun  1278  B.  S.,  he  made  an 
attempt  to  take  the  property  at  his  own 
house,  but  was  opposed  by  the  defendant,  who 
has  taken  possession  of  the  same  under  the 
false  allegation  that  it  had  been  sold  to  him; 
and  that  the  Voishnavi  never  sold  it  to  the 
defendant,  nor  had  she  power  to  do  so  after 
the  date  when  she  gave  it  to  him  (plaintiff) 
under  registered  document  Under  these 
circumstances,  the  plaintiff  has  brought  this 
suit  for  recovering  the  moveable  property 
above  referred  to,  or  its  price  Rs.  282  from 
the  defendant. 

The  defendant  pleads  that  be  did  not 
know  that  Alanga  Voishnavi  gave  the  move- 
able property  set  forth  in  the  plaint  to  the 
plaintiff  in  gift;  that,  as  the  said  Voishnavi 
owed  him  money,  she  sold  all  her  moveable 
and  immoveable  property  to  him  under  regis- 
tered kabalay  dated  the  25th  Srabno  1278; 
that  he  heard  from  the  said  Voishnavi  that 
she  had  been  made  to  execute  a  deed  of  gift 
in  plaintiff's  favor ;  that  defendant  has  taken 
no  property  belonging  to  plaintiff ;  that  the 
conditions  oiihedanputro  have  not  been  ful- 
filled ;  and  that,  in  accordance  with  law,  this 
case  cannot  go  on  in  the  Small  Cause  Cooit  ' 

Issues. 

1.  Is  this  caise  cognizable  by  the  Small 
Cause  Court? 

2.  Is  the  deed  of  gift  mentioned  by  plaint- 
iff a  genuine  document ;  if  so,  have  the  con- 
ditions mentioned  in  it  been  f uldlled ;  and  if 
its  (onditions  have  not  been  fulfilled,  can  the 
gift  obtained  by  plaintiff  be  considered  valid 
under  the  laws  ? 

3.  If  the  registered  deed  of  ssrte,  by 
which  defendant  is  said  to  have  purchased 
the  moveable  property  in  dispute,  together 
with  some  itn  moveable  property,  be  a  genaine 
document,  will  it  be  prejudicial  to  plaintiff's 
claim  and  the  gift  obtained  by  him  ? 

4.  If  plaintiff's  claim  be  proved,  will  be 
be  entitled  to  get  the  moveable  property  in 
dispute  or  the  value  thereof;  what  will  be 
the  value  of  the  disputed  property? 

Judgment. 

I  proceed  to  decide  the  first  issue.    I  read 
both  the  deed  of  gift  filed  by  plaintiff,  and  tbe 
deed  of  sale  filed  by  the  defendant.   The  deed 
of  gift  states  that  the  donor  gave  the  pro- 
perty in  gift  to  the  plaintiff,  on  the  conditions 
that  the  latter  would  maintain  her  during  ber 
I  lifetime,  and  perform  the  posthumous  cere* 
I  monies  after  her  death.    Tbe  kabala  filed  by 
(  defendant  states  that,  as  tbe  plaintiff  in  whose 
favor  the  deed  of  gift  was  executed  did  not 
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mainiain  her,  nor  fulfil  the  other  conditions 
mGntioned  in  the  documeot,  she  executed  the 
deed  of  sale  in  defendant's  favor,  od  taking  a  [ 
pm  vA  the  con^idciaiion  in  cash,  the  remain- 1 
der  being  applied  in  sadstacijon  of  her  debt  i 
to  ihe  purchaser.     Steiion  6  ot  Act  XI,  of  i 
1865  provides  that  a  suit  for  moveable  pro-  I 
periy  or  price  thereof  should  be  brought  in 
the  Smail  Cause  Court,  and  the  decision  of 
the  Honorable  High  Court,  dalcd  ilie  zfnh  ' 
Augosl  1863,  published  al   page  n   of  the 
Small  Canse  Court  Ruling  book*  rules  that  i 
ijuesiious  of  right  which  rise  incidentiilly  in 
Small  Cause  Court  cases  may  be  decided  by  1 
ifie  same   Court,   whose   decision    in   ^uch 
mailers  would  not  be  regarded  as  lonchisii-e. 
These  circumstances,   however,  do  not  give 
birth  10  the  conclusion  that  ihe  mere  ground 
that  a  case  has  been  inslituted  for  moveable  , 
prc^rty,    always   binds    the    ^^mall    Cause 
Court  to  take  cognizance  of  and  decide  ii. 
(,  f-'ii/*  Weekly  Reporter.  Volume  XUI..  pa-c 
99,  case  of  Moozdin  Gazi  and  others,  decided  ■ 
on  i6ih  January  1870.)     The  prcr-enl  case  is, 
of  a  very  important  and  intricate  naiuie     in  j 
the  course  of  hs  trial,  it  is  necessary  lo  decide  \ 
whether   die   danpuiro  filed  in  this  case    is  ' 
genuine;   whether  ihe  plaintiff  has  iuliilled: 
the  conditions  mentioned  therein  ;  and  if  he 
has  not  done  so,  whether  it  can  be  co1l^ide^ed  ] 
valid    under   ihe    Hindoo    Law,     It    i5   .ilso 
necessary  to  ;-'ive  a  finding  as  10  the  dee.l  of  | 
nle  mentioned  by  defendant,  in  whicli  some  ; 
immoveable  properly  are  included,     lor  ihei 
above  reasons,  I  am  of  opinion  th.il  thu  i|iies- 1 
lions  involved  in  this  case  are  of  such  .in 
important  and  complicated  naiiire  that  they 
are  not  triable  in    the  Small  Cause   Court. 
They    can    be   decided    only    in   cimiieiL-ni 
Courts  ot  ordinary  civil    jurisdiction.     This 
Court  is  not  empowered  to  give  decision  as 
to  the  validity  or  otherwise  of  ■i.dtmpuhi'  or 
deed  of  sale.     Should    Small   C:iu-e   C'otiit 
give  finding  on  such  documents,  its  deci^-ioii 
would  be  conclusive.     Under  these  grouiiils, 
1  find  that  the  case  is  not  cognizable  by  the 
Small  Cause  Court ;  but  as  I  entertain  doubt 
on  the  point,  I  respectfully  refer  ii  for   ihc 
opinion    of    the    Honorable  Judges  of    Uio 
High  Court. 

It  is  ordered  that,  pending  the  orders  ot 
the  Honorable  High  Court  on  the  issue  in 
bar.  the  case  be  disinissed  with  costs,  on  the 
ground  thai  it  is  not  cognizable  by  the  Small 
Caase  Court.  The  defendant'.^  costs  will  be 
paid  by  plainlitf.  The  latter  will  not  bn 
bari?'!  by  this  order  from  instiiiiiing  his 
claim  in  1  Court  of  competent  jurisdiciion. 

■  SulliiirUnd's  Small  Cauat  Cuurti  Rulings. 


The  judgment  of  the  High  t^ourl  mas  dtli- 

tered  as  follows  hy — 

Markhy,  J.— We  think  the  Small  Cause 

Court  Judge  had  jurisdiction  in   this  case. 

See  Special  Number  of  Weekly  Reporter, 

page  117,  and  Marshall,  page  99. 


The  8th  January  1871. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  W.  Markby, 

Judges. 


Reference  lo  ihe  High  Court  by  the  Officiating 
Judge  o/lhe  Small  Cause  Court  at  Dacca, 
dated  fie  nth  Uctobtr  iSjr. 

Huree  Mohun  Shaha,  Plain/if, 


Paucboo  Beparee  and  anothsr.  Defendants. 

The  decree-holder  by  whom  Ihe  properly  in  question 
is  first  attached,  and  not  the  decree-hililer  ainhose 
instance  tne  sale  takes  place,  is  entitled  to  be  tint  paid 
out  q\  the  proceeds. 

Case. — PLAiNTitf  Huree  Mohun  Shaha 
obtained  a  decree  against  Paucboo  Beparee 
and  his  wife  .\zmut  Bibee,  in  Case  No.  3^6 
of  1871,  on  2nd  May  1871.  Goloke  Chunder 
Paul  and  another  also  obtained  a  decree 
against  Pauchoo,  in  Case  No.  358,  on  6lh 
May  1S71.  Bui  Azmut  Bibee  was  no  party 
10  that  case.  In  pursuance  of  the  decree 
obtained  by  lluree  Mohun  Shaha,  he  on  the 
ind  May  made  an  application  for  the  aliacb- 
ment  of  his  judgmeni-debtor's  moveable  pro- 
perty, and  the  decree-holder  in  Case  No.  358 
also  likewise  applied  on  ihc*6th  May  for 
the  attachment  of  their  judgment-debtor's 
moveable  property,  and  both  the  writs  of 
attachment  (the  writ  hi  Case  No.  326  being 
dated  3rd  May  and  that  in  Case  358  on  6ih 
May)  were  simultaneously  made  over  to  the 
peon  on  loth  May,  and,  in  pursuance  of  same, 
four  cows  of  judgment-debtors  in  Case  No. 
336  were  attached  on  30th  Bysack  1178,  or 
12th  May  1871,  and  the  attachment  in  Case 
No.  358,  as  regards  three  of  the  said  cows,  was 
put  into  force  on  the  very  same  day,  and  the 
remaining  one  was  attached  on  the  30th 
Joyte.or  12th  June  1871,  at  the  instance  of 
the  said  decree-holder,  ihe  said  cow  being< 
then  in  the  custody  of  the  Nazir  of  the  Court. 
In  Case  No.  316,  a  new  trial  was  applied 
for  on  the  isih  May  by  defendant  Azmut 
Bibee,  and  on  tath  June  it  was  granted  and 
the  execution-procMdings  struck  off  on  tll« 
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same  day  by  the  order  of  the  then  Judge, 
and  on  i8th  September  she  was  dismissed 
from  liability.  In  No.  358  Azmut  Bibee 
put  in  a  claim  to  the  cows  attached,  but  that 
was  rejected  on  the  3rd  June,  and  three  of 
the  cows  were  sold  by  auction  on  the  19th 
June  and  one  on  the  ist  July  at  the  instance 
of  the  decree-holder  in  Case  No.  358  ;  and 
it  is  under  the  above  circumstances  that  the 
decree-holder  in  Case  336  asks  to  be  allowed 
to  participate  equally  with  the  decree-holder 
in  Case  No.  358  in  the  proceeds  of  the  sale  ; 
and  the  question  arises  whether  he  should  be 
allowed  to  do  so  or  not,  and  if  not  whether 
he  is  entitled  to  priority  over  the  decree- 
holder  in  Case  No.  358. 

Looking  at  the  provisions  of  Act  VIII. 
of  1859,  ^^^  ^^^  precedents  bearing  on  the 
subject,  it  appears  to  me  that  the  decree- 
holder  by  whom  the  property  is  first  attached, 
and  not  the  decree-holder  at  whose  instance 
the  sale  takes  place,  is  the  party  entitled 
to  be  paid,  and  that  the  point  of  time  to 
determine  priority  of  execution  is  not  the 
moment  in  which  judgment  is  obtained,  but 
that  in  which  the  writ  of  execution  is  deli- 
vered to  the  Nazir ;  and  in  the  present  case 
it  happens  that  the  writ  of  attachment  of 
3rd  May  was  in  his  hands  prior  to  the  writ 
of  the  6tb  May.  Consequently,  the  maxim, 
qui  prior  tit  temporty  potior  est  jure,  ought 
to  have  been  his  guide ;  in  other  words,  he 
ought  to  have  executed  them  according  to 
their  priority,  which,  as  to  writs  in  this  coun- 
try, ought,  I  apprehend,  to  be  according  to  the 
time  of  their  delivery  to  him,  and  by  execut- 
ing is  meant  that  he  is  to  apply  the  proceeds 
so,  and  it  is  not  material  whether  he  seized 
,  the  cattle  under  the  first  or  under  the  last 
writ  of  attachment,  for,  when  seized,  they 
were,  in  contemplation  of  law,  in  his  custody 
under  all  the  writs  he  then  had,  and  when  be 
sold  he  sold  under  all ;  hence  I  think  the 
decree-holder  in  Case  No.  326  is,  for  the  fore- 
going reasons,  entitled  to  be  first  paid,  and  if 
the  proceeds  be  more  than  sufficient  to  satisfy 
his  writ  of  attachment,  the  surplus  must  go 
to  the  second  writ.  But  as  I  have  doubts 
in  the  matter,  I  beg  to  refer  it  for  the  opinion 
of  the  High  Court. 

The  judgment  of  the  High  Court  7vas  de* 
livered  as/ollows  by — 

•  Markbyy  J, — The  property  must,  under 
the  circumstances,  be  considered  as  having 
been  attached  on  the  application  of  the 
plaintiff  in  Suit  No.  326,  and  therefore  under 
section  370  of  the  Code,  he  is  entitled  to  be 
first  paid  00^  of  the  proceeds. 


The  8th  January  1872. 

Present : 

The  Hon*ble  H.  V.  Bayley  and  W.  Markby, 

Judges. 

Law  of  B«iImeat--Appliaa>Uifcy  10  the  MofoisiL 

Reference  to  the  High  Court  by  the  Oficiat- 
ing  Judge  of  Rajshahye^  dated  the  4lh 
September  iSji. 

Doom  an  Peadah,  Plaintiffs 

versus 

Shook  Chand  Paul,  Defendant 

The  General  principles  of  tlie  Uw  of  baiimeat  are 
applicable  in  the  Mofussil,  and  they  are  substantiaHy  tiie 
same  as  those  which  prevail  under  Eng^ltsb  Law. 

The  following  letter  from  the  Moonsiff"  of 
Nattore  was  submitted  by  the  Judge  of 
Rajshahye  for  the  orders  of  the  High 
Court:— 

"  I  beg  most  respectfully  to  state  that  in 
this  Small  Cause  Court  suit  the  plaintiff 
took  a  loan  of  12  rupees  by  pledging  a 
neck-belt  worth  24  rupees  from  the  defendant. 
The  plaintiff  paid  8  rupees  first,  and  when 
he  went  with  4  rupees  to  take  the  return  of 
the  ornament,  the  money  was  not  taken 
from  him,  and  he  was  told  in  reply  that  the 
neck-belt  would  be  returned  afterwards,  as  it 
was  under  great  goolmal.  The  plaintiff  again 
went  to  him  on  the  30th  Joist  1278,  corre* 
sponding  with,  the  22nd  June  1871,  for  thei 
ornament,but  now  he  learned  from  the  defend- 
ant that  it  was  stolen  away  by  thieves,  and 
the  defendant,  being  dragged  by  the  plaintiff 
in  this  Court,  pleads  that  he  was  not  answer- 
able for  the  ornament  according  to  the  law 
of  bailment.  It  is  seen  that  the  law  of  baiimeat 
prevails  in  England,  but  the  law-makers  io 
this  country  have  not  touched  upon  it,  and 
therefore  I  hold  doubts  whether  the  abova 
law  applies  here,  and  therefore  under  sec'^l 
tion  28,  Act  XXII.  of  1861,  and  under  sec* 
tion22  of  Act  XI.  of  1865,  I  solicit  the  opinio&{ 
of  the  High  Court  on  this  point.  Thoagi 
^Macpherson's  Law  of  Contract  and  Mortgag< 
is  observed  in  the  Courts  of  this  country,  ai 
in  that  book  there  is  mention  of  the  same 
but  as  the  law-makers  of  this  country  hai 
not  taken  upon  themselves  to  determine  th< 
point,  therefore  I  think  the  principle  of  baU- 
ment  is  hardly  applicable  here.  If  yo« 
not  think  it  worth  referring  to  the  Hlgi 
Court,  you  will  favor  me  with  your  opiaii 
on  the  poinL 

Though  Small  Cause  Court  Judges  hai 
the  power  to  make  references,  and  this  Corn 
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has  the  powers  of  a  Small  Cause  Court 
Jadge  till  50  rupees,  but  those  who  are  inde- 
pendent of  the  Zillab  Judge  can  alone  di- 
rectly make  references ;  and  as  we  are  under 
the  control  and  supervision  cf  the  Zillah 
Jadge.  I  therefore  make  this  reference  to 
jonr  Honor." 

The  judgment  of  the  High  Court  was 
delivered  as  follows  by — 

Markiy,  J. — This  reference  is  wholly 
irregular  in  form ;  but  in  order  to  prevent 
farther  vexation  and  delay,  we  inform  the 
Small  Cause  Court  Judge  that  the  general 
principles  of  the  law  of  bailment  are  appli- 
cable in  the  Mofossil,  and  that  they  are  sub- 
stantially the  same  as  those  which  prevail 
nnder  English  law. 


The  8th  January  1872. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  W.  Markby, 

Judges. 

Indigo  Contract— Consideration. 

Reference  to  the  High  Court  hy  the  Judge 
rf  the  Small  Cause  Court  at  Kooshteah, 
dated  the  tofh  August  iSjr, 

Messrs.  W.  Ledlie  and  others,  Plaintiffs, 

versus 

Gopal  Mundul,  Defendant. 

Mr.  R.  T.  Allan  for  Plaintiffs. 

No  one  for  Defendant. 

Wkere  «  ryot,  in  consideration  of  an  advance  of  money, 
itts  sdoalattd  to  ^row  indigo  for  a  certain  number  of 
yein,tlie  contract  is  not  void,  as  being  without  consider- 
^ioo, because,  during  the  period  it  had  to  run,  the  debt 
pae  from  the  ryot  is  extinguished  by  the  delivery  of 
HN%o  leaves.  The  contract  is  one  entire  contract  upon 
«e entire  consideration,  and  a  contract  which  was  at  its 
^■MDeaeeroent  based  upon  a  valid  consideration  cannot 
ocoNDe  void  for  want  of  consideration  by  any  change 
•Utever  in  the  situation  of  the  parties. 

Case, — Hhs.  claim  is  for  Rs.  20,  amoui)t 
of  damages  sustained  by  reason  of  the  defend- 
W  not  sowing  two  beegahs  of  land  with' 
iadigo  in  1271/ for  which  advance  was  taken 
%od  agreement  made  on  the  27th  February 

The  particulars  of  the  case,  as  stated  by 
pl^Btiffs  in  their  petition  of  plaint,,  are  that 
defendant  was  their  indigo  ryot,  and  on 
^^i^tnent  of  iiis  accounts,  there  was  found 
*g»inst  hiia  a  balance  of  Rs.  5-5-3  of  the 
^pn»t  advanotd  to  htm  in  1868.  Besides 
this  hatance,  bo  look  a  fresh  advance  of 
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Rs.  1-2,  making  a  total  of  Rs.  6-5-3  ^^^ 
by  him  to  plaintiffs.  In  consideration  of 
this  sum,  he  executed,  on  the  29th  February 
1869,  an  agreement  binding  himself  to  culti- 
vate and  sow  indigo  on  two  beegahs  of  land 
every  year  successively  for  five  years  from 
1869  to  1873,  and  in  default  to  pay  damages 
at  Rs.  20  per  year. 

The  agreement  on  which  the  plaintiff's 
claim  is  based  runs  thus  : — 

**  I,  Gopal  Mundul,  do  execute  this  indigo  • 
advance  kubooleut  in  1869.  I  am  indebted 
to  your  Sonai  Kundn  Factory  to  the  extent 
of  Rs.  5-3-3,  being  the  balance  of  amount 
advanced  to  me  in  1868.  The  amount  was 
found  due  by  me  on  adjustment  of  indigo 
advance  accounts  for  that  year.  Besides 
this  amount,  I  now  take  Rs.  1-2  in  cash,  ' 
making  a  total  of  Rs.  6-5-3  ^  advance 
taken  by  me  for  cultivating  2  beegahs  of  land 
with  indigo  every  year  for  five  years  from 
1869  to  1873.  I  do  willingly  stipulate  by 
this  kubooleut  to  sow  indigo  on  ^he  above* 
mentioned  quantity  of  land  every  year,  and  to 
deliver  indigo  leaves  to  the  above-named 
factory. 

''  2nd. — I  do  stipulate  to  mark  out  every 
year  good  and  fertile  land  fit  for  indigo  cul- 
tivation, and  you  are  to  measure  and  mark  the 
same  after  you  make  choice  of  it,  and  I  do 
agree  that  every  beegah  of  the  land  should 
be  measured  with  a  measure  of  80  cubits,  a 
cubit  being  20  inches  long. 

"  3rd. — I  do  stipulate  to  cultivate  and  pre- 
pare every  year  the  land  for  sowing  indigo  in 
proper  time,  that  is,  1  will  cultivate  and  pre- 
pare the  land  for  sowing  indigo  from  the 
month  of  Kartic  up  to  15  th  Bysack,  or  on 
any  like  time  and  day  you  will  lorder  me.  I 
will  take  from  you  indigo-seed  that  will  be 
required  and  its  expenses.  You  are  to  pay 
me  the  expenses  now,  though  they  had  been 
given  to  me  and  debited  in  my  name  before. 
On  the  first  rain-fall  or  on  any  time  you  will 
order,  I  will  sow  in  the  very  time  indigo* 
seed  on  the  land  marked  and  measured. 

"  4th. — When  the  indigo  plants  will  come 
out,  I  will  weed  them  and  will  very  carefully 
do  other  field-work.  And  I  do  stipulate 
that  I  will  not  be  unmindful  in  this  respect. 

"5M. — I  will  cut  for  the  ist  or  for  the 
2nd  time  indigo    plants  every    year  within 
30th  September,  as  I  will  be  ordered  to  do,  ^ 
every  day,  and  I  will  pay  the  expenses  which 
will  be  incurred  in  cutting  them. 

''  6th. — If  I  delay  or  neglect  to  cultivate, 
sow,  weed,  or  cut  at  the  time  ordered,  you 
£ire  empowered  to  cultivate,  80\^,  weed,  ami 
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sustain,  if  1  fail  to  carry  out,  and  thiwgli 
my  carelessness  I  fail  to  observe,  any  other 
principal  condition  (which  I  am  required  to 
perfoim)  mentioned  in  this  agreement. 

"  i2ih,--li  I  fail  to  abide  by,  and  to  carry 
out,  any  other  condition  of  the  principal  con- 
ditions mentioned  in  this  agreement,  you  arv 
empowered  to  sue  me  for  recovery  of  the 
damages  which  you  would  sustain  for  evere 
act  of  mv  carelessness  in  carrying  out  those 
conditions.    I  do  agree  that  the  damages 
which  you  will  recover  from  me  for  one  or 
more  years  for  breach  of  contract  on  my  part 
will  not  make  this  contract  null  and  void, 
or  release  me  from  liability  for  the  remamder 
of  five  years.    I  would  be  liable  to  damages 
for  every  year  of  the  five  years,  and  you  would 
be  entitled  to  sue  me  for  damages  for  every 
lime  1  commit  breach  of.contract.' 

The  defendant  pleaded  that  he  never  made 
the  agreement  nor  received  advance  ot 
Rs.  1-2  in  cash,  and  that  he  was  not  liable. 

The  issues  adjudicated  in  this  <»se  were. 
whether  the  defendant  executed  the  agr^- 


cut  on  my  account,  and  I  will  pay  the 
expenses  which  you  will  incur  in  so  doing. 
uy/yi.—I  do  stipulate  that  I  will  deliver 
the  indigo  leaves  at  the  factory,  but  you  are 
to  pay  the  hire  of  boats  and  carts  to  be 
employed  in  taking  them  to  the  factory. 

"<?M.— 1  myself  will  go  to  the  factory 
with  the  indigo  plants,  and  will  cause  bundles 
of  them  to  be  measured  by  your  servants  in 
the  presence  of  mohurrir,  with  a  chain  of  6 
feet  in  length.  And  1  will  cause  the  number 
of  bundles  to  be  entered  in  my  hatchitta 
every  day,  and  will  get  the  price  for  my 
leaves  of  the  first  and  and  cuttings  at  5 
bundles  per  rupee. 

««  gifi^ — Every  year  after  the  indigo  manu- 
facturing is  over,  I  will  go  to  the  factory  for 
adjustment  of  my  accounts.  If  1  had  taken 
any  money  for  weeding,  &c.,  the  amount 
would  be  debited  in  my  account.  I  am  to 
receive  in  cash  any  amount  that  may  be 
found  due  to  me  after  the  adjustment  of 
accounts ;  but  if  I  be  found  indebted  to  the 

factory,  I  would  consider  the  amount  of  my    ^^^^^^^  ^^^  u^i^u«».«  ^- 

debt  as  advance   received   for  the  coming  I  ^^^^  ^^^  received  the  advance,  and  whether 
year.    If  any  sum  be  found  due  by  me  to    ^^  agreement  was  valid  to  make  the  defend- 
the  factory  after  expiration  of  the  terms  OM  ^nt  liable  to  damages, 
this  agreement,  1  would  pay  »t  m  cash  or  ^^^  .^5^^^  ^be  wh- 

continue  to  cultivate    the    abovementioned        ^^»^"    ^  •  ^^^„  u^tk  ciHes  oroved  that 
quantity  of  land  with  indigo,  and  to  deliver!  ^^^^^.^^^f  ^^^^  the 

the  produce  of  the  land  at  the  rate  agreed    f  ^^^^^^"^^^     TK.f  fir^  olea    was  therefore 
upon  in  theformer  contract,  until  the  whole   agreement.    The  first    plea 

of  my  debt  is  liquidated.  overrulea.  o^;„^5cation  of  the 

"  /oM.-l  will  bring  and  sell  to  the  factory       In  gomg  through  ^^.%f^^3^^^^^ 
at  the  bazaar  rate  all  the  indigo-seed  that   second  issue,  ,1  appeared  f^"^^^^^ J^^^ 
:»j: !««♦„  „.;ii  ^.^^»^^  Man  ck  Chunder  Sandyal,  gomashia  01  me 


my  indigo  plants  will  produce. 

"  nth. — I  do  further  stipulate  and  agree 
that,  as  long  as  the  agreement  will  remain  in 
force,  if  I  fail  to  cultivate  or  do  not  cultivate 
from  Kartio  to  15th  Bysack,  or  on  any 
other  time  in  any  one  year  or  years  as  you 


Manick  Chunder  Sandyal,  gomash ia  ol  Iht 
factory,  that  the  advance  given  to  defendant 
in  1869,  for  making  the  agreement  binding, 
had  been  worked  off  by  delivery  of  indigo 
leaves  in  1870.  After  the  manufacturing 
of  indigo  irri870  was  over,  the  defendants 


other  ume  in  any  one  year  or  years  as  yuu    vi  .^^.^v  *..  .-/-  •— -^^      ,  :«riion 

will  order,  the  whole  of  the  2  beegahs  of    accounts  were  adjusted,  ^^^  P"^^.  .^\^*"^ 
y^^jx  ^u' —  k«..^  0-1^^.^^    ^^««.,rl^  ^«rl    leaves  delvered  bv  him  was  paid  to  nun, 


land  after  you  have  selected,  measured,  and 
marked  it ;  or  if  I  fail  to  sow  indigo  in  any 
year  or  years  to  which   the    contract  will 
extend,  the  whole  of  the  2   beegahs  of  land 
(the  measurement  scale  of  which  is   men- 
tioned in  this  agreement),  then,  in  either  of 
the  two  eventualities  or  alternatives,   I  do 
hereby    agree    and    consent    to    give    you 
Rs.   20  for  every  year  as  your  damages, 
and  do  fix  the  above  amount  as  damages  for 
every  year  for  any  loss  you  would  suffer  in 
^  consequence  of  non-fulfilment  on  my  part  of 


the  conditions  mentioned  in  this  clause.    And 


leaves  delivered  by  him  was  paid  to  hitf, 
partly  in  cash  and  partly  by  bringing  to  bis 
credit  the  whole  amount  of  advance  given  to 
him  before,  and  his  haUhitia  was  taken  back. 
This  squaring  of  the  defendant's  accounts  l^ 
.  transferring  his  advance  to  the  payment  ot 
•  the  price  of  the  indigo  leaves  delivered  by 
him  in  1870  left  no  advance  against  him. 
This  converted  the  agreement  into  a  mere 
gratuitous  promise  for  1 871,  in  consequence 
of  there  being  no  consideration  to  make  it 
binding  for  that  year.    When  a  contract  was 


I  would  raise  no  objection  to  the  amount 
when  you  bring  a  suit  for  the  realization  of 
it.    And  you  would  be  at  liberty  to  sue  me 


not  valid  for  want  of  consideration,  it  coow 


not  be  binding  upon  the  cxecuUnt.  Thmfc 
ing,  therefore,  that  the  plaintiffs  were  n(X 
entitled  to  have  a  decree  in  their  favor,  1 


for  recovery  of  damages  which  you  would  dismissed  the  case  witn  cosia. 
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The  plaintiffs,  not  being  satisfied  with  the 
decision,  applied  for  a  new  trial  of  the  case 
OD  the  following  grounds  : — 

ist.— The  order  of  dismissal  passed  by  the 
Court  was  opposed  to  the  provisions  of  the 
agreement  and  to  the  principles  of  law,  inas- 
much as  it  did  not  dispose  of  the  case  on 
the  plea  of  denial  raised  by  defendant  and 
disproved  by  plaintiffs,  but  on  the  ground  of 
there  being  no  consideration  for  making  the 
agreement  valid — a  plea  the  defendant  did 
not  raise  at  all. 

2nd. —The  advance  mentioned  in  the  ist 
parag^raph  of. the  agreement  was  given   to 
defendant  for  five  years  to  sow   indigo  on 
I  beegahs of  land  every  year;  and  according 
to  the  9th  paragraph  of  it,  after  his  accounts 
were  adjusted,  the  defendant  was  to  get  in 
cash  every  year  the  price  for  the  indigo  leaves 
which  he  would   ddiver  in  excess  of  the 
value  of  his  advance,  and  if  there  be  any 
balance  against  him,  it  would  be  counted  as 
advance  made  to  him  for  the  coming  year. 
Under  these  circumstances,   the  defendant 
.cosldnot  be  considered  released  from  his 
Habrlfty  according  to  the  terms  of  the  agree- 
ment, even  if  there  be  no  advance  against 
him  in  any  one  year  of  the  period  for  which 
the  contract  ran. 

3td.— According  to  the  9th  paragraph  of 
the  agreement,  the  defendant  is  entitled  to 
lecDverfiom  us,  by  bringing  a  suit  against  us, 
the  excess  price  of  indigo  leaves  which  may 
be  due  to  him.  So  when  we  paid  him  of  our 
ovn  accord,  the  defendant  could  not  get  off 
fmm  his  obligation  as  long  as  the  agreement 
remains  in  force. 

4th.— The  defendant  cannot  ignore  his 
^ility,  unless  he  could  disprove  the  execu- 
tion of  the  agreement  which  he  executed  for 
coklvating  indigo  for  five  years  in  consider- 
Xicmof  the  advance  taken  by  him,  or  could 
show  that  some  unavoidable  circumstances 
ttopd  in  the  way  of  his  cultivating  indigo. 
Ki  High  Court's  decision  dated  21st  No- 
»«nber  1865,  Lai  Mahomed  Biswas  vs, 
Messrs,  Robert  Watson  &  Co.* 

5th.— If  the  judgment  passed  in  the  case 
be  not  set  aside,  the  applicants  prayed  that  the 
case  might  be  referred  for  the  decision  of  the 
Hon'ble  Judges  of  the  High  Court  under 
wcfion  22  of  Ad  XI.  of  1865. 

With  reference  to  the  first  ground,  I  hold 
^though  the  defendant  did  not  raise  a 
^  of  confession  and  avoidance,  but  denied 
s^wattion  of  the  agreement,  yet  his  plea 
rf  poQ-liability   did    not    take     away    the 

'  4  W.  R.,  Civil  Rulings,  p.  63. 
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Court's  power  to  look  into  the  validity  or 
otherwise  of  the  agreement,  and  that  when 
there  was  no  consideration  to  make  it  valid, 
it  became  a  mere  gratuitous  promise,  and  the 
plaintiffs  could  not  expect  to  make  it  bind- 
ing on  the  defendant.  This  ground  for 
review  of  judgment  is  therefore  overruled. 

The  second  ground  is  thus  determined  and 
overruled.  It  is  true  that  the  advance  was 
made  for  fi^it  years,  but  there  is  nothing  in  the 
agreement  to  show  that  this  advance  was 
to  be  worked  out  or  paid  to  defendant  in 
lieu  of  cash  payments  for  indigo  leaves 
delivered  by  him.  The  plaintiffs  were  there- 
fore not  borne  out  by  the  terms  of  the  con- 
tract when  they  stated  that  "the  defendant 
**  was  to  get  in  cash  every  year  the  price  of 
"  indigo  leaves  which  he  would  deliver  in 
**  excess  of  the  value  of  his  advance,"  A 
reference  to  the  9th  paragraph  would  show 
that  cash  payment  would  be  made  to  defend- 
ant for  the  indigo  leaves  he  would  deliver, 
and  if  he  be  found  indebted  to  the  factory 
after  adjustment  of  accounts,  the  balance 
against  him  would  be  considered  as  advance 
made  to  hirp  for  the  coming  year.  The  words 
"  in  excess  of  the  value  of  his  advance  "  are 
nowhere  to  be  found  in  the  agreement. 

The  third  ground  is  not  entitled  to  any 
attention,  as  there  are  no  reasons  given  in  it 
to  make  me  alter  the  view  I  took  of  the  case. 

The  case  of  Lai  Mahomed  Biswas  vs, 
Messrs.  Watson  and  Co.,  cited  in  the  fourth 
ground,  is  not  to  the  point.  That  case  was 
disposed  of  by  the  High  Court  on  the  sup- 
position that  the  advance  was  not  worked  out. 
For  I  cannot  persuade  myself  to  think  that 
an  agreement  made  in  consideration  of  some 
advance  could  be  any  longer  considered  valid' 
when  that  advance  is  taken  bacfk  somehow 
or  other  before  the  expiration  of  the  term 
of  it. 

So  the  grounds  set  forth  in  the  application 
for  new  trial  not  appearing  valid  to  me,  I 
rejected  it,  making  my  order  contingent 
upon  the  opinion  of  the  Hon'ble  Judges  of 
the  High  Court,  as  prayed  by  the  applicants. 
.  The  points,  therefore,  referred  for  the  deci- 
sion of  the  Hon'ble  Judges  of  the  High 
Court  are,  whether  the  plea  of  general  issue 
could  preclude  this  Court  from  inquiring  into 
the  validity  of  the  document  upon  which 
plaintiffs  based  their  claim,  and  whether  the 
agreement,  though  at  first  executed  for  valid 
consideration,  could  be  considered  valid  when 
that  consideration  was  withdrawn. 

The  statement  of  the  case  given  above 
would  give  my  view  upon  the  points  referred. 
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Copy  of  the  summons-book  and  all  the 
papers  of  the  case  are  herewith  forwarded. 

The  judgment  of  the  High   Court  was 
delivered  asfolloivs  by— 

Markby,  7.  -AVe  are  asked  in  this  case 
whether  the  agreement,  though  at  first  exe- 
cuted for  valid  consideration,  could  be  con- 
sidered valid  when  that  consideration  was 
Withdrawn. 

Reading  this  question  with  the  facts  of 
the  case,  we  take  it  that  what  we  are  asked 
is,  whether,  where  a  ryoi  has  taken  an 
advance  of  money  and  in  consideration  of  that 
advance  has  stipulated  to  grow  indigo  for  a 
certain  number  of  years,  the  contract  is  to 
be  considered  void,  as  being  without  con- 
sideration,  because  daring  the  period  which 
it  bad  to  run,  the  debt  due  from  the  ryot  is 
extinguished  by  the  delivery  of  indigo  leaves. 

We  ihink  the  contract  is  not  void  on  that 
account.  The  contract  is  one  entire  contract 
upon  one  entire  consideration,  and  a  contract 
which  was,  at  its  commencement,  based  upon 
a  valid  consideration,  cannot,  as  far  as  we  are 
aware,  become  void  for  want  of  considera- 
tion by  any  change  whatever  in  the  situation 
of  the  parties. 


The  8th  January  1S72. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  W.  Markby, 

Judges. 

Breach  of  Contract— Indigo  CultiTation—Liqui- 
dated  Damages— Penalty — Reference — Re- 
▼iew  of  Judgment 

Reference  to  the  High  Court  by  the  Offi- 
ciating Judge  of  Moorshedabady  dated 
the  12th  August  i8ji. 

Talim  Mundul  and  others  (Defendants), 

Appellants, 

versus 

Messrs.  R.  Watson  and  Co.  (Plaintiffs;^, 
Respondents. 

The  sura  agreed  to  be  paid  by  a  ryot  as  damages  for 
breach  of  contract  in  respect  to  the  sowing  of  certain 
lands  with  indigo  must  be  regarded  as  liquidated 
'  damages,  and  not  as  a  penalty. 

A  reference  cannot  be  made  upon  an  application  for 
a  review  of  judgment. 

Case. — This  is  an  appeal  against  a  decree 
of  the  ^ooQsif!  of  Gowas,  who  gave  a  decree 


in  favor  of  plaintiffs  for  Rs.  30  on  the  strength 
of  a  kubooleut  executed  by  defendant  in  favor 
of  plaintiffs,  by  which  defendant  bound  him- 
self to  pay  a  sum  of  Rs.  10  per  aimam 
per  beegah  as  damages  for  breach  of  contract 
in  respect  to  the  sowing  of  certain  lands  with 
indigo.    The  Moonsiff  found,  on  the  merits  of 
the  case,  in  favor  of  plaintiffs,  and,  treating 
the  sum  which  defendant  agreed  to  pay  as 
liquidated     damages,    gave    a    decree    for 
Rs.  30  in  favor  of  plaintiffs.    The  defendant 
appealed  against  that  decision,  and  the  Offi- 
ciating Judge  (my  predecessor),  agreeing  with 
the  lower  Court  on  the  questions  of  fact, 
decided  that,  in  accordance  with  the  decision 
of  the  High  Court  in  the  case  of  Doyle  vt, 
Mundul  (5th  Weekly  Reporter,  Small  Cause 
Court  References,  page  10),  the  lower  Court 
should  have  treated  the  sum  agreed  upon  by 
defendant  as  a  penaltf,  and  remanded  the  \ 
case  for  assessment  of  damages.  Subsequently 
the  respondents,  having  discovered  a  decision 
of  the  High  Court  of  a  later  date  than  that*. 
relied  upon  by  the  Judge,  viz,y  May    39th 
1869,  in  Case  No.  450,  J.  W.  Ledlic  and 
others    vs.    Bhadoon     Paramanick    (Refer- 
ence by  Judge  of  Small   Cause   Court  ofi 
Rajshahye),  applied  to  this  Court  for  review] 
of  judgment. 

I  cannot  say  that  there  was  any  error  in 
point  of  law  in  the  judgment  of  my  prede- 
cessor, dated  April  I9lh,  1871;  but  as  that 
judgment  certainly  appears  to  be  opposed  to 
the  ruling  of  the'  High  Court,  dated  May 
29ih,  1869,  and  is  not  open  to  special  appeal* 
1  have,  at  the  earnest  request  of  the  respond- 
ents, consented  to  refer  the  following  ques- 
tion to  the  High  Court  :  — 

Is  the  sum  fixed  by  the  kubooleut,  of  which 
translation  is  annexed,  to  be  regarded  as  a 
penalty  or  as  liquidated  damages  ? 

The  judgment  of  the  High  Court  was 
delivered  as  follows  by — 

Markby,  /.—I  must  adhere  to  the  previous 
decisions  upon  the  point  referred,  namely, 
that,  in  contracts  of  this  description,  the  sum 
agreed  to  be  paid  by  the  ryot  in  default  is 
liquidated  damages,  and  not  a  penally. 

Since  this  case  was  heard,  it  has  been 
brought  to  our  notice  in  another  case  that 
this  is  a  reference  upon  an  application  for  a 
review,  and  we  have  held  in  another  case 
decided  to-day  that  such  a  reference  cannot 
be  made.  But,  having  already  expressed  oar 
opinion  upon  the  point  referred  to  us,  we  do 
not  consider  it  necessary  to  withdraw  it. 

*  •      1) 
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He,  therefore,  reversed  the  Moonsiff's  order 
dismissing  the  suit,  and  awarded  a  decree  to 
the  pl&intiff  on  the  29th  December  1869. 

The  defendants  preferred  a  special  appeal, 
No.  527  of  1870,  from  my  predecessor's  de- 
o  _..    ^   A  M.  w«T«     r  o^     n  i>     -    -  *-.    cision,  and  that  appeal  was  dismissed  by  a 
'X.t^JSlh^^^:^?^^^  '•   Division  Bench  o(L  Hon'ble  Court  on  ^hc 

17th  November  1070,  on  the  ground  that  the 
Referena  to  the  High   Court  by  the  Subor^    suit  was  one  for  recovery  of  money  realized 
dinate  Judge  of  Midnapore^   dated   the  :  in  execution  of  a  decree*  below  Rs.  500,  and 


The  8th  January  1872. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  W.  Markby, 

Judges, 


23rd  September  tSyt, 
Bonomally  Deo  (Plaintiff),  Appellant, 


versus 


therefore  no  special  appeal  could  lie  under 
section  27,  Act  XXIII.  of  i86t. 

An  application  for  a  review  of  my  prede* 
cessor's  order,  dated  the  29th  December  1869, 
decreeing  plaintiff's  appeal,  has  now  been 
made  by  the  defendants,  and  the  grounds 
taken  in  the  application  are  that,  as  according 
to  the  decision  in  the  special  appeal  the 
plaintiff's  suit  was  of  a  nature  cognizable  in 
the  Small  Cause  Court,  the  Civil  Courts  had 


Ram  Sadoy  Chuckerbutty  (Defendant), 
Respondent. 

Baboo  Taruck  Nath  Sein  for  Appellant. 

Baboo  Bkoivaney  Churn  Dutt  for 
Respondent. 

,^'^^X''^^\^:^'^;:%^XX^^^i   nojunsdiction  to  try  it,  and  that,  though  this 
t)testtif,  and  not  of  questions  arising  on  an  application    Objection  was  not  preferred  beiore  either  the 

iwi  review  of  ja4^fnent,  which  cannot  in  any  sense  .  first  Court  or  the  Lower  Appellate  Court,  yct 

he  coDsideied  as  the  trial  of  a  suit.  ^j^^  decisions  passed  by  those  Courts,  in  a  case 

Ctf».— Plaintiff  averred  that  he  obtained    \^  which  the  Courts  had  no  jurisdiction,  can- 
t  decree  against  one  Khoodee  Debia,  and  ,  not  legally  be  enforced, 
made  over  the   sam€  to  his  mooktear,  the       The    questions    on    which  I  solicit  the 
defendant  Ramcburn  Ghose,  for  taking  out  j  Hon'ble  Court's  opinion  are- 
execution  against  the  judgment-debtor ;  that  1      ,j/.— Was  the  plaintiff's  suit  of  a  nature 
Ramchurn  fraudulently  sold  the  decree  in  his    cognizable  in  the  Small  Cause  Court  ? 
(plaintiff's)  name  to  defendant  Ram  Sadoy        2nd.—\i  the  first  point  be  answered  in  the 
Chuckerbutty   (who  was  a  relative  of  the    affirmative,  whether  an  application  for  review 
debtor),  and  caused  a  false  admission  of  the   can  be  entertained  after  the  disposal  of  the 
ide  to  be  made  in  Court,  and  that  the  defend-  i  special  appeal  ? 

mis  then  took  out  execution  of  the  decree, ,      in  my  opinion  a  claim  for  money  was  cog» 
and  caused  the  sale  of  the  debtor's  effects,    nizable  by  no  other  Court  than  that  of  Small 


which  were  purchased  by  defendant  Ram 
Sadoy  for  Rs.  no  in  satisfaction  of  the 
decree. 

Ptalntiffy  therefore,  sued  the  defendants  in 
the  Moonsiff's  Court  to  have  the  fictitious 
deed  of  sale  set  aside  or  cancelled,  and  to 
recover  the  sum  of  Rs.  110  realized  by  the 
defendants  in  execution  of  the  decree. 

The  defendants  contended  that  the  deed  of 
sale  was  a  bond-fide  transaction,  whereby 
pbmtiff  sold  bis  decree  for  proper  value,  and 
that  phintiS's  transfer  of  the  decree  by  sale 


The  Moonsiff,  Baboo  Judoonath  Mullick, 
In  his  decision,  dated  13th  April  1869,  found 
o  a  fact  that  plaintiff  executed  the  deed  of 
liie  for  proper  value,  and  certified  the  trans- 
fer to  the  Court  by  petition  presented 
^roQgh  a  pleader. 

In  appeal,  my  predecessor.  Baboo  Nobin 
KiAen  Paleet,  differed  from  the  Moonsiff, 
ttd  held  that  the  deed  of  sale  was  not  proved, 
and  was  evidently  got  up  by  the  defendants. 


Causes  under  sections  6  and  12,  Act  XL  of 
1865.  The  plaint  engrossed  a  prayer  to  set 
aside  a  fraudulent  sale ;  but  by  reason  of  such 
prayer,  I  do  not  see  the  j  urisdiction  of  the  Small 
Cause  Court  over  a  suit  in  which  the  conse- 
quential relief  was  a  recovery  of  money  could 
be  barred,  as  the  Small  Cause  Court  can  inci- 
dentally decide  upon  questions  of  title  relating 
even  to  land  or  other  immoveable  property. 
The  view  which  1  have  taken  is  supported  by 
the  decision  of  the  Division  Bench,  dated  1 7th 
November  1870. 


orasagnment  was  duly  certified  to  the  Court.  I     2nd, — A  decision  on    the  second   point 


depends  on  the  construction  of  section  376, 
Act  VIII.  of  1859.  The  procedure  laid  down 
in  Act  VIII.  aforesaid,  I  obsen^e,  does  not 
provide  for  a  hearing,  in  the  case  of  a  special 
appeal,  as  had  been  the  rule  under  the  old 
law,  to  consider  the  grounds  for  its  admission, 
and  doubts,  therefore,  arise  to  my  mind  as  to 
the  meaning  of  the  word  "  admitted"  as  may 
be  found  in  the  section.  In  the  course  of 
argument,    it    was    said    that    the  ^Deputy 
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Registrar's  registering'  a  special  appeal  must 
be  lalcen  for  its  admission.  To  this  view  I 
cannot  altogether  subscribe,  because  if  that 
had  been  the  meaning  of  the  Legislature,  the 
word"  preferred," and  not  **  admitted,"  should 
have  been  used.  Further,  I  refer  to  the  new 
practice  introduced  in  the  Hon'ble  High 
Court,  according  to  the  rules  of  which  every 
special  appeal  is  brought  to  a  Bench  to  con- 
sider the  grounds  urged,  and  to  admit  or 
reject  it  as  the  merits  of  the  case  require. 
The  new  rule  of  practice  clears  up  my  doubts, 
for  I  feel  no  hesitation  to  think  that,  if  a 
special  appeal  be  thus  rejected,  the  appellant 
shall  not  be  precluded  from  seeking  for  a 
review  of  the  order  of  the  District  Court  in 
appeal.  Under  the  circumstances,  I  am  of 
opinion  that  the  filing  of  a  special  appeal, 
when  such  appeal  could  not  lie,  is  no  bar  to 
the  application  for  review. 

The  judgment  of  the  High    Court  zcas 
delivered  as  follows  by—^ 

Markhy,  J, — We  do  not  think  we  need 
call  upon  the  vakeel  who  appears  against 
the  opinion  of  the  Small  Cause  Court  Judge 
in  this  case,  because  after  hearing  the  vakeel 
on  the  other  side,  we  think  the  Small  Cause 
Court  Judge  is  wrong  in  making  this  refer- 
ence to  us  in  this  case. 

The  point  arose  on  the  >  construction  of 
section  38,  Aft  XXIII.  of  1861,  which 
provides  that,  "  if  in  any  suit  in  which  an 
*'  order  or  decision  is  made  final  under  the  last 
''  preceding  section,  any  question  of  law  or 
''  usage  having  the  force  of  law,  or  the  con* 
'*  struction  of  a  document  affecting  the  merits 
"  of  the  case,  shall  arise,  on  which  the  Court 
*'  trying  such  suit  shall  entertain  reasonable 
•'  doubts,  th«  Court  may,  either  of  its  own 
*'  motion,  or  on  the  application  of  either  of 
"  the  parties  to  the  suit,  draw  up  a  statement 
**  of  the  case,  and  submit  such  statement  with 
''  its  o^^n  opinion  for  the  decision  of  the 
"  Sudder  Court."  Now,  it  appears  that  in 
this  case  there  had  been  a  decision  of  the 
Moonsiff  in  favor  of  the  defendant,  which 
decision  was  reversed  on  appeal  by  the 
Subordinate  Judge,  and  the  case  coming  on 
in  special  appeal  to  this  Court,  this  Court 
held  that  as  it  was  one  of  the  class  of  cases 
which  come  under  section  27,  Ad  XXIII.  of 
1 86 1,  no  special  appeal  would  lie.  There- 
.upon  the  defendant  applied  to  the  Subordi- 
nate Judge  for  a  review  upon  the  ground 
that  it  appeared  from  the  judgment  of  the 
High  Court  that  this  was  one  of  the  suits 
which  fell  within  the  provisions  of  section  27, 
Aft  XXUI.  of  t86i  ;  that  therefore  it  was  a 


suit  over  which  the  Small  Cause  Court  had 
jurisdiction,  and  under  the  particular  cir* 
cumstances  exclusive  jurisdiction ;  and  that 
he  was,  therefore,  entitled  to  a  review  of  jodg- 
ment,  on  the  ground  that  all  the  proceedings 
up  to  that  point  had  been  without  jurisdic- 
tion. The  Judge  states  his  own  opinion  that 
the  proceedings  were  without  jurisdiction, 
and  that  he  ought  to  grant  the  applicatioo 
for  review,  but  before  doing  that  he  asked 
our  opinion  on  the  matter.  The  objection 
taken  is  that,  under  section  28  already  quoted, 
no  such  reference  can  be  made. 

It  appears  that  interpretations  have  already 
been  put  upon  similar  provisions  of  the 
Legislature — section  22  of  the  Small  Cause 
Court  Act  for  the  Mofussil,  and  section  23 
of  the  Burma  Recorder's  Act.  Upon  both 
these  sections,  which  are  very  similar  to  the 
present,  it  has  been  held*that  the  only  ques- 
tions which  can  be  referred  to  this  Conn  are 
those  which  arise  pending  the  trial  of  the 
suit,  and  that  no  question  which  arises  either 
previous  to  the  hearing  of  the  suit  or  in 
execution  after  the  decision  of  the  suit  can 
form  the  subject  of  reference  under  either  of 
those  two  sections ;  and  expressly  to  remedy 
that  defect  the  Legislature  thought  fit  to  pass 
Act  X.  of  1867,  which  enables  Small  Cause 
Courts  in  the  Mofussil  to  refer  for  decision 
to  the  High  Court  questions  arising  previous 
to  the  hearing  of  suits  or  in  execution  of 
decrees  or  orders.  We  think,  therefore,  that 
we  must  take  it  as  now  finally  decided  upon 
the  Small  Cause  Court  Act  and  Recorder's 
Act  that  that  is  the  true  construction. 

It  is  argued  that  there  is  a  difference 
between  section  22  of  the  Small  Cause 
Court  Act  and  section  28,  Act  XXIII.  of 
1 86 1,  because  the  former  section  says,  "If  i« 
the  trial  of  any  suit,"  &c.  Whereas  section  j8 
simply  says,  "  If  in  any  suit,"  &c.  But  in 
this  respect  the  section  now  under  considera- 
tion is  precisely  similar  to  that  in  the  Bur- 
ma Recorder's  Act,  which  was  discussed  in 
a  case  to  be  found  in  page  27,  Volume  Xlll, 
Weekly  Reporter;  and  we  fully  conciir  in 
the  reasonings  given  in  that  case,  to  which  I 

•gave  my  assent  at  the  time.  It  is  clear  that  the 
words,  "  If  in  any  suit,"  mean  in  the  trial  of 
any  suit ;  and  this  view  is  further  borne 
out  by  the  subsequent  words  of  the  sec- 
tion, where  it  is  said,  "  on  which  the 
Court  trying  such  suit  shall  entertain  rea- 
sonable doubts,"  &c.  It  seems  to  us,  there- 
fore, that  section  28  merely  refers  to  such 
questions  as  may  arise  in  the  trial  of  the  suitt 
and  not  to  questions  arising  on  an  application 

'  for  review,  which  cannot,  in  any  sense  in  which 
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ve  an  onderstand  the  words^  be  considered 
as  (be  trial  of  a  suit.  We  think,  therefore, 
tlat  the  Subordinate  Judge  had  no  power  to 
make  this  reference. 

The  papers  should  be  sent  back  to  the 
Subordinate  Judge  with  this  expression  of 
our  opinion.  The  party  who  appeared  in 
support  of  the  view  taken  by  the  lower  Court 
shooid  pay  the  costs  of  this  reference. 


The  9th  January  1872. 

Presenl  : 

The  Hon'ble  H.  V.  Bayley  and  W.  Markby, 

yudges. 

Ijara  Lease— Erection  of  Indig:o  Factory  by 
Lessee—Determination  of  Lease — Removal  of 

MateriaJs. 

Case  No. .1039  of  1871. 

Sftml  Appeal  from  a  decision  passed  by 
ihi  Oficiating  yudge  of  Rungpore,  dated 
tk  2yd  June  iSji,  modifiying  a  decision 
of  the  Subordinate  Judge  of  that  district, 
dittdthe  t2th  June  i86g, 

Kinoo  Singh  Roy  (Plaintiff),  Appellant, 

versus 

Nasseerooddeen  Mahomed  Chowdhry 
(Defendant),  Respondent, 

Bakos  Grija  Sunker  Mojoomdar  and  Issur 
Chunder  Chuckerbutty  for  Appellant. 

Baboo  Woomeshchunder  Banerjee 
for  Respondent. 

Where  a  lessee  of  land  under  an  ijara  erected  an 
ndi|ro  factory  thereon  with  the  knowledge  of,  and  without 
ay  ot^Urn  by,  the  lessor  upon  the  determination  of 
tk  ijara  lease  and  the  delivery  of  possession  to  the  les. 
nr,  tiiele^ee  was  held  entitlea  to  remove  the  materials^ 

Uarkhy^  7.— We  think  we  need  not  call 
the  pleader  for  the  special  appellant  in  reply. 
The  facts  are  shortly  these :  The  plaintiff 
vasapotneedar  of  certain  land.  The  defend- 
ant was  in  occupation  under  an  ijara  from 
lie  plaintiff  of  some  50  or  60  beegahs 
of  land,  and  upwards  of  twelve  years  ago  he 
erected  apon  portion  of  the  land  an  indigo 
fcidofy.  The  lease  has  expired,  and  the 
imtneedar-plaintiff  has  obtained  possession 
of  the  land ;  but  the  defendant  has  obtained 
permission  to  retain  possession  of  the  indigo 
fackMry,  paying  the  plaintiff  a  reasonable  rent. 
That  is  how  we  understand  the  decision  of 
the  bwcr  Court. 

The  plaintiff,  appellant,  objects  here  that 
the  utmost  which  the  defendant  is  entitled 
to  obtain  is  either  some  compensation  or  per- 
miiBoii  to  remove  the  materials,  at  the  plaint- 
iffs option,  according  to  a  Full  Bench  ruling 


reported  in  Weekly  Reporter,  Volume  VI., 
page  229. 

Now,  the  only  difference  between  that  case 
and  the  present  is  this,  that  the  Court  be- 
low in  this  case  has  found  that,  though  the 
defendant's  allegation  of  a  special  written 
permission  to  erect  the  building  was  false, 
yet  there  was  so  far  an  acquiescence  on  the 
part  of  the  plaintiff  in  his  building  the  fac- 
tory that,  knowing  that  the  building  had  been 
erected,  the  plaintiff  made  no  objection  there- 
to. Now,  we  are  desirous  not  to  be  under- 
stood as  laying  down  any  general  rule  what- 
ever that  acquiescence  of  the  land-owner  in 
the  acts  of  his  tenant  might  not,  under  some 
circumstances,  as  suggested  by  Mr.  Justice 
Trevor  in  the  Weekly  Reporter  for  1864, 
page  166,  give  a  right  to  the  tenant  to  hold 
on  at  a  reasonable  rate  of  rent ;  but  confining 
ourselves  to  the  particular  circumstances  of 
this  case,  we  think  the  equitable  course  to 
adopt  in  this  case  will  be  to  declare,  not  that 
the  defendant  has  a  right  to  hold  on  the 
land,  but  that  he  has  a  right  to  remove  the 
materials,  that  being  the  course  which,  we 
understand,  the  plaintiff  would  prefer. 

The  decree,  therefore,  would  be  that  the 
decree  of  the  Lower  Appellate  Court  be  re- 
versed, and  that  of  the  first  Court  restored, 
with  this  modification,  that  the  defendant  be 
at  liberty  to  clear  off  the  materials  of  the 
factory  within  six  months  from  this  date,  and 
for  that  purpose  to  have  such  reasonable  access 
as  may  be  necessary  to  the  premises. 

The  special  appellant  will  be  entitled  to 
his  costs  of  this  Court  and  of  the  Lower 
Appellate  Court,  inasmuch  as  the  first  Court 
gave  substantially  a  right  decree. 


The  nth  January  18*72. 

Present : 

The  lion'ble  Y.  B.  Kemp  and  E.  Jackson, 

Judges, 

Execution  of  Decree— Attachment  and  Sale- 
Inheritance. 

Case  No.  260  of  1871. 
Miscellaneous  Appeal  from  an  order  passed 
by  the    Officiating  Judge  of  Midnapore, 
dated  the  2Sth  May  187  r, 

Maharaja  Dheraj  Mahtab  Chund  Bahadoor 
(Decree-holder),  Appellant, 

versus 

Doyamoyee  Dossee  and  others  (Judgment* 
debtors),  Respondents. 

Baboo  Chunder  Mad  hub  Ghose  for 
Appellant. 

No  one  for  Respondeats.  , 
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The  Ofiictatm^  Judge's  order  rejecting^  an  application 
of  the  decree- holcfer  to  have  certain  property  attached 
and  sold  as  belonging  to  the  estate  of  his  judgment- 
debtor  and  in  the  possession  of  her  heir,  on  the  ground 
that  there  was  a  former  decision  by  the  former  Judge 
against  the  decree-holder,^  was  reversed,  the  Court 
holding  that  the  properties  in  the  two  cases  were  differ- 
ent ;  and  that,  even  if  they  were  the  same,  the  property 
now  applied  for  was  liable  to  be  attached  and  sold  in 
satisfaction  of  the  decree-holder's  decree,  if  he  could 
prove  that  the  property  was  the  property  of  his  judg- 
ment>debtor,  which  had  come  by  inneritance  into  the 
possession  of  her  heir. 

Kempt  y . — This  is  an  appeal  on  behalf  of 
the  decree-holder,  the  Maharaja  of  £urdwan. 
No  body  appears  for  the  opposite  party,  the 
judgment-debtor.  It  is  admitted  that  the 
Raja  obtained  a  decree  against  one  Radba- 
monee,  and  the  heir  of  Radhamonee,  Raj- 
narain,  who  is  dead»  has  been  succeeded  by 
Mongolachurn.  The  decree-holder  applied  to 
have  certain  properties  mentioned  in  his  ap* 
plication  attached  and  sold  as  belonging  to  the 
estate  of  his  judgment-debtor  and  in  the 
possession  of  her  heir. 

The  lower  Court,  the  Ofliciaiing  Judge 
of  Midnapore,  has  rejected  the  application^ 
because  he  says  that,  as  there  seems  to  have 
been  a  former  decision  of  the  same  Court 
passed  in  the  time  of  the  former  Judge,  Mr. 
Lance,  on  the  i3ih  of  February  1869,  which 
was  against  the  decree-holder,  therefore  there 
was  no  reason  why  the  Court  should  not 
adhere  to  its  former  decision  on  the  same 
point. 

It  is  now  contended  that  the  decision  of 
the  Officiating  Judge  is  wrong,  inasmuch  as 
the  former  application  made  by  the  Raja 
was  not  for  the  same  property  which  he  now 
seeks  to  bring  to  sale  in  execution  of  his 
decree. 

Referring  to  the  iupseel  of  the  property 
which  was  tha  subject  of  the  former  applica- 
tion, and  comparing  it  with  the  schedule  of 
property  in  this  case,  we  find  that  the  boun- 
daries do  not  agree. 

There  is,  therefore,  no  reason  why  this  appli- 
cation should  not  be  entertained.  If  the 
judgment-debtor  raises  any  objection  as  to 
the  identity  of  the  land  now  claimed  in  satis- 
faction of  the  decree,  that  question  can  be 
gone  into  and  decided ;  or  if  he  raises  a  claim 
on  the  ground  that  he  has  not  inherited  any 
property  from  the  judgment-debtor,  this  plea 
also  can  be  considered  by  the  lower  Court. 
This  appeal  must,  therefore,  be  allowed,  and 
^  the  order  of  the  lower  Court  reversed. 

Jackson^  J, — I  would  only  add  that  I  can- 
not understand  from  Mr.  Cornell's  judgment 
what  the  grounds  of  it  are.  He  says  that 
he  sees  no  reason  why  he  should  not  adhere 
to  the  fcrmer  judgment  of  the  Court  passed 


by  his  predecessor,  Mr.  Lance.  That  judg- 
ment was  to  the  effect  that  the  decree-holder 
had  not  shown  sufficient  grounds  for  proceed- 
ing against  certain  properties  which  he  said 
formerly  belonged  to  his  judgtnent-debior, 
and  had  come  into  the  possession  of  that 
judgment-debtor's  heirs.  Now,  as  I  under- 
stand it,  the  decree-holder  wishes  to  proceed 
against  some  property,  which  he  also  states 
belonged  formerly  to  his  judgment-debtor, 
and  is  now  in  the  possession  of  her  heir. 
Whether  the  property  is  the  same,  or  dif- 
ferent from  that  which  formed  the  subject  of 
the  former  application,  seems  to  me  not  to  be 
very  important  in  the  case,  if  he  can  prove 
that  the  property  was  the  property  of  his 
judgment-debtor,  which  has  come  by  inherii- 
ance  in  the  possession  of  her  heir,  and  is,  as 
such,  liable  to  be  attached  and  sold  in  satisfac- 
tion of  his  decree. 

I  must  say  thatMr.  CorncU's  judgment  does 
not  show  any  reason  why  proceedings  should 
not  now  go  on  against  this  property,  whatever 
the  result  of  these  proceedings  may  be  after 
inquiry.  Kven  if  it  could  not  have  been  shown 
on  the  former  inquiry  that  the  properly  had 
belonged  to  the  judgment-debtor,  the  decree- 
holder  may  be  prepared  to  prove  it  now.  In 
addition  to  this  it  is  alleged,  and  prirndfacit  ' 
on  good  grounds,  that  the  properties  are 
distinct. 


The  nth  January  1872. 

Prestnf: 

The  Honble  G.  Ix>ch  and  W.  Ainslic, 

Judges. 

Joist-family  Property— Sal€  by  Widow-Pur- 
chase ont  of  separate  Funds— Rewerstooer. 

Application  for  Special  Appeal  from  a  itd- 
sion  passed  by  the  Subordinate  Judge  of 
BhaugulporCy  dated  the  2*jih  Septemhn 
jSji,  affirming  a  decision  of  the  Moonsif 
of  that  district,  dated  the  13th  July  rSjn 

Madho  Pcrshad  and  others  ( Plaintififs), 
»  Appellants^ 

versus 

Lalla  Jeetun  Lall  and  others  (Defendants), 

Respondents. 

Mr.  G,  A.  Tzvidale  for  Appellants. 
No  one  for  Respondents. 

Suit  for  possession  of  certain  property  as  part  of  a 

joint-family  property  sold  by  widow  without  authority* 

Plaintiff  applied  to  appeal  specially,  on  the  gprouno, 

but  could  cite  no  authontv  in  support  of  it,  that  when  the 
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eldest  member  and  manac^er  of  the  family  purchases  out 
of  Us  own  separate  funds,  because  the  family  is  joint, 
Ae  property  most  be  considered  as  joint  property . 

Haviojj^  failed  in  this  character,  the  Court  declined  to 
allow  him,  in  speciaJ  appeal,  to  come  in  as  a  reversioner 
and  ask  for  a  decree  declaring  the  widow's  act  void  as 
a^iiist  the  reversioner. 

Z^fA,/.— Wethink  this  application  cannot 
be  admitted.  The  plaintiff  came  into  Court 
on  the  grotind  that  the  property  in  dispute 
WIS  a  part  of  the  joint  property  belonging  to 
the  family ;  that  it  was  purchased  by  Kalee 
Pershad,  the  eldest  member  and  manager  of 
the  family,  from  family  funds,  and  as  such 
the  «'idow  was  not  competent  to  sell  it. 

The  lower  Cotirts  have  found  that  Kalee 
Pershaddid,  out  of  his  own  separate  funds, 
pofcbase  this  property,  and  that  it  did  not 
fonn  any  part  of  the  joint-family  property. 

A  special  appeal  has  been  preferred,  on  the 
groaod  that,  ad  mitt^g  Kalee  Pershad  to  have 
purchased  this'  property  out  of  his  own  funds, 
yet  as  the  family  was  joint,  no  separation 
bdog  proved  or  alleged,  the  property  must 
be  considered  as  joint  property.  But  the 
pleader  for  the  petitioner  is  unable  to  support 
Ibis  plea  by  any  authority. 

The  pleader  then  urges  that  he  is  entitled, 
as  the  reversioner,  to  come  in  and  to  ask  the 
Court  to  declare  that  the  acts  of  the  widow 
^  are  void  as  regards  the  reversioner,  though  he 
caonot  ask  the  Court  to  give  him  possession. 
We  think  in  this  suit  we  cannot  give  him  the 
relief  he  asks  for.  He  chose  to  come  into 
Coart  in  a  certain  character,  and  upon  a  cer- 
tain state  of  facts ;  and  we  cannot,  in  special 
appeal,  allow  him  to  alter  his  position,  and  to 
4,come  in  as  a  reversioner,  and  ask  us  for  a 
dcclaratorv  decree. 

The  application  is  rejected. 


\ 


The  nth  January  1872. 

Present : 

The  Hon'ble  G.  Loch  and  W.  Ainslie, 

Judges, 

Lbuiatioa — Execution-— Bona-fide  Proceedings 
— Keeping  Decree  alive. 

Miscellaneous  Appeal  from  an  order  passed^ 
by  the  Judge  of  Sarun,  dated  iJie  i^ih 
August  fSyr,  reversing  an  order  of  the 
Moonsiff  of  that  district,  dated  tJie  28th 
Becemher  i8yo, 

]ado  Lall  and  another  (Decree-holders), 
Appellants, 

versus 

R^ha  Kishen  Misser  (Judgment-debtor), 
Respondent. 


Moulvit  Mahomed  Yusufiox  Appellants. 
No  one  for  Respondent. 

The  Full  Bench  decision  in  6  W.  R.,  Misc.  Rul.,  p.  gS, 
cannot  be  cited  in  support  of  proceeding's  taken  ag^ainst 
the  judg'ment-debtor,  but  agfainst  parties  who  have  no- 
thin^  whatever  to  do  with  the  decree  {c.  g,,  debtors  of 
the  judsfment-debtor);  and  such  proceedings  cannot  be 
considered  as  hondt^ff^  for  keeping  the  decree  in  force. 

Loch,  y, — We  think  this  application  must 
be  rejected.  It  is  clear  that  from  the  time 
of  the  decree  up  to  the  present  petition  no 
proceedings  have  been  taken  against  the 
judgment- debtor,  though  his  name  has  been 
given  in  the  application  for  execution.  More 
than  once  the  decree-holder  has  most  unwar- 
rantably applied  to  have  the  property  of 
debtors  of  the  judgment-debtor  seized  and 
sold,  and  the  Moonsiff  has,  in  one  instance, 
allowed  this  to  be  done ;  and  the  petitioner 
before  us  now  urges  that  such  proceedings 
were  borid-fide  proceedings,  and  that  he  is 
entitled  to  have  the  benefit  of  the  opinion  of 
the  Court,  as  expressed  in  the  judgment  of 
the  Full  Bench  in  the  6lh  Volume  of  the 
Weekly  Reporter,  in  support  of  his  contention 
that  the  proceedings  heretofore  taken  by  him 
were  bond  fide.  We  think  that  that  judg- 
ment cannot  in  any  way  be  brought  in  sup- 
port of  such  proceedings  as  these,  where  the 
decree-holder  does  not  proceed  against  the 
judgment-debtor,'  but  against  parties  who 
have  nothing  whatever  to  do  with  the  decree, 
and  such  (Troceedings  cannot  be  considered 
as  bond  fide. 

We  reject  the  application. 


The  I2lh  January  1^72. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges, 

Certificate— Act  XL.  of  1858,  a.  7— Claimant 
under  a  Will— Natural  Guardian. 

Case  No.  274  of  1871. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  fudge  of  Hooghly,  dated  the 
loth  June  iSyr. 

Bhoobun  Mohinee  Debee  (Petitioner), 

Appellant, 

7'ersus 

Poomo  Chunder  Banerjee  (Objector), 
Respondent, 

Baboos  Chunder  Madhub  Ghose  and  Raj  en- 
dro  Nath  Misser  for  Appellant. 
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Mr,   R.   E.    Twidale    and    Baboos    Bama  \  disposition  of  the  property,  recited  in  it;  thai 

Churn    Banerjee    and    Ashootosh    Dhur  ,  the  execution  of  the  will  was,  in  the  Judge's 

for  Respondent.  .  opinion,  proved  ;  that  as  it  empowered  Poorno 

Under  section  7,  Act  XL.  of  1S58,  a  person  claiminflr    Chunder  Banerjee,  the  eldest  son,  to  manage 

a  rifirhtto  havethe  charMof  the  propertvof  a  minor    the  estate  of  the  miijors,  hc  is  entitled  to  a 

by  virtue  of  a  Will  IS  entitled,  if  the  will  be  a  genuine  »•/;     .     ^      1    ^     «         /       r»  i^-L     j 

instrument,  to  a  certificate  of  administration,  notwith-  •  Certificate  tO  that  effect,  DUt  Poomo  thunder 
standing-  the  existence  of  a  natural  guardian  of  the  '  Canerjee   was    directed  tO    fumish   acCOQDlS 

minor  in  the  person  of  his  mother.  -  of  receipts  and  disbursements  to  the  Judge 

AT^/w/,  7.---THE  appellant  in  this  case,  :  every  six  months;  and  with  reference  to 
Bhoobun  Mohinee  Debee,  is  the  widow  of  the  fact  that  the  mother  was  the  natural 
the  late  Okhil  Chunder  Banerjee,  who  pre-  ,  guardian  of  the  minors,  and  also  to  the  fact 
deceased  his  father.  Gora  Chand  Banerjee.  ,  that  the  family  were  not  on  amicable  terms, 
Okhil  Chunder  left  two  sons,  who  are  minors;  the  Judge  deemed  it  expedient  that  a  certi- 
one  appears  to  be  of  the  age  of  16,  and  the    fixate  of  guardianship  of  the  persons  of  the 


minors  should  be  granted  to  the  applicant, 
Bhoobun  Mohinee  Debee.    Each  party  to 


other,  about  8  years  old.     The  present  appli- 
cation is  made  by  the  mother  of  the  two 
minors,  Bhoobun  Mohinee,  for  a  certificate    pa^T their  o\vn  costs, 
under  the  provisions  of  Act  XT.,  of  1858:        V      , .    ^^  ,  .        ^  t        ij' 

and  the  object  with  which  the  application  is  I  }l  this  Court  the  question  of  the  validity 
made,  in  as  far  as  that  object  can  be  gathered  :  ^^  ^^^  will  propounded  \^  Poorno  Chunder 
from  the  application  itself,  is  to  institute  and  1  Baperjee  has  been  argued  at  great  length, 
defend  suits  on  behalf  of  the  minors.  The  I  Before  proceeding  to  give  an  opinion  npon 
application  was  made  on  the  24th  of  March  \  fh»s  pomt,  I  would  refer  to  a  case  reported 
1870,  and  was  opposed  on  the  25th  of  April  »"  ^  o^"«\«  ^?^-  "^t^tVXy  Reporter,  page  343, 
of  the  same  year  by  Poorno  Chunder  Baner- '  P''^^^"^'  Justices  r,och  and  Muter.  In  that 
jee,  the  eldest  son  of  the  late  Gora  Chand  ^^^^e,  on  the  question  of  whether  the  appli- 
Banerjee.  In  his  petition  of  objection,  he  ,  c*"^  f^^  f  certificate  under  the  same  Act. 
relies  upon  the  will  of  his  father,  dated  the  j  "*"!^^3^'  ^^^  ^^  of  1858,  was  to  obtain  a 
29th  Assar  1270,  or  5th  of  April  1864.  He  :  certificate,  or  her  application  was  to  be 
also  states  that  he  had  previously  applied  ,  ejected  on  the  objection  of  the  opposite 
for  a  certificate  under  the  provisions  of !  Pa"^y J  ^i>^  P^'^^  ^'*s,  whether  the  will  pro- 
Act  XXVII.  to  collect  the  debt»due  to  the  -  Poinded  in  that  case  was  a  genuine  docu- 
estate  of  his  father ;  and  that,  having  obtained  •  "^«"^-  ^he  Judge  in  that  case  held  that  he 
such  certificate,  he  was  managing  the  whole  I  ^^^  not  competent  to  inquire  «nto  that  qiies. 
of  the  estate  of  the  late  Gora  Chand;  that,  tion ;  but  the  learned  Judges  ^'ho  decided  the 
according  to  the  terms  of  the  will,  he,  Poorno  .  c^^e  on  appeal  to  this  Court  held  that,  unde 
ChunderBanerjee,wasentitledtothemanage-;  section  7,  Act  XL.  of  1858,  the  Judge  was  • 
ment  of  the  whole  estate  until  the  minors  1  bound  to  inquire  into  the  question  whethe 
should  arrive  at  majority,  and  that  their  ^^«  ^^^^  propounded  was  a  genuine  doctimcnt 
mother  was  ^ot  entitled  to  a  certificate  to  ,  <^^  "O^;  joj,  as  they  observed,  if  the  will  pro- 
administer  to  that  estate.  !  Pounded  by  the  appellant  in  that  case  was  a 

The  Judge,  Mr.  Bright,  says  that  in  this  genuine  document,  a  certificate  must  be 
case  the  point  at  issue  is  whether  the  will  ,  g^^^^^^^  ^o  him  for  the  management  of  the 
propounded  by  the  objector  is  valid  or  not,  '  estate,  notwithstanding  the  existence  of  a 
and  whether,  under  its  terms,  he  is  entitled  to    natural  guardian. 

the  management  of  the  minor's  property,  j  Therefore,  in  the  case  before  us,  if  the  will 
The  Judge  observes  that  oral  evidence  has  j  is  a  genuine  document,  a  certificate  mast  be 
been  produced  by  both  parties,  the  mother  granted  to  Poorno  Chunder  Banerjee,  not- 
of  the  minors  contending  that  the  will  is  a  ;*withstanding  the  existence  of  a  natural 
forgery.  The  Judge  then  goes  into  the  evi- '  guardian  to  these  minors  in  the  person  of 
dence.  The  objector,  Poorno  Chunder  Baner-  their  mother,  the  applicant,  Bhoobun  Mohinee 
jee,  appears  to  have  been  examined,  and  also  Debee,  for  section  7  of  the  Act  says :  '*  If  H 
a  number  of  witnesses,  who  alleged  that  they  ;  "  shall  appear  that  any  person  claiming  a  right 
subscribed  their  names  to  this  will,  and  wit- 1  "  to  have  charge  of  the  properly  of  a  minor  is 
nesses  on  behalf  of  the  widow  have  also  \  "  entitled  to  such  right  by  virtue  of  a  will  or 
been  examined.  The  Judge  upon  this  evi-  '  "deed,  and  is  willing  to  undertake  the  trust, 
dence  observes  that  there  is  nothing  in  the  j ''the  Court  shall  grant  a  certificate  of  adminis- 
case  to  raise  a  presumption  of  fraud  with  **  tration  to  such  person."  We,  therefore,  think 
respect  to  the  will  or  any  of  the  property,  or  '  that  in  this  case,  although  our  decision  will 
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oot  be  conclusive  on  the  question  of  the  ge- 
naineness  or  otherwise  of  the  wilt,  we  are 
boand  to  express  an  opinion  on  the  evidence, 
as  it  is  on  the  record,  as  to  whether  this  will 
is  a  genaine  instrument  or  not. 


The  12th  January  1872. 

Present  : 

The  Hon'ble  G.  Loch  and  W.  Ainslie, 

Judges, 

Attadunent — Manager— Sufficiency  of  Assets. 

No.  251  of  1871. 

MisctUaruous  Appeal  from  an  order  passed 
hf  the  Subordinate  Judge  of  Tirhoot, 
dated  the  i6th  May  i8yi. 

Baboo  A}oodhya  Doss  and  another  (Decree- 
holders),  Appellants^ 

versus 

Baboo  Doorga  Dutt  Singh  (Judgment- debtor), 

Respondent, 

Bahoo  Romesh  Chunder  Mitter  for 
Appellants. 

No  one  for  Respondent. 

Property  cannot  be  put  under  a  manager  unless  it  has 
btto  attached,  and  the  Court  has  no  right  to  assume  that 
the  assets  are  sufficient  to  meet  the  claims  of  the  credit- 
on. 

toch^  J,—Wk,  think  that  the  judgment  of 

this  Court  passed  on  the  22nd  November  1871, 

mthe  case  of  Bunwaree  Lall  Sahoo  v,  Gir- 

dharee  Singh,  reported  at  page  273  of  the  i6th 

Volnme,  Weekly  Reporter,  is  applicable  to 

the  circumstances  of  the  case  now  before  us. 

It  appears  thatthe  petitioner,  appellant,  before 

lis,  Ajoodbya  Doss,  held   a  decree  against 

Doorga  Dutt,  and  he  applied  for  the  attach- 

i&ent  of  Doorga  Dutt's  estate ;  that  on  the 

petition  of  Doorga  Dutt,  who  prayed  that  the 

estate  might  not  be  attached  and  sold,  but  be 

placed  under  the  manager  who  had  the  man- 

I  agement  of  Girdharee  Singh's  estate,   the 

i  Coiut  assented  to  the  petition  and  ordered 

I  the  estate  to  be  placed  under  the  manager, 

;   notwithstanding  the  objections  raised  by  the 

petitioner  that  the  assets  of  the  estate  were 

iosofficient  to  meet  the  claims. 

The  decrjee*holder  has  raised  two  objec- 

tiov  in  this  Court,  namely,  that  property 

c^OQOt  he  put  under  the  manager  unless  it 

^    has  been  attached ;  and,  secondly,  that  the 
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Court  had  no  right  to  assume  that  the  assets 
were  sufficient  to  meet  the  claims  of  the 
creditors.  We  think  that  the  order  now 
appealed  against  must  be  set  aside,  and  the 
petitioner  must  be  left  to  make  further  appli- 
cation to  the  Court  for  execution  of  his 
decree. 

The  order  of  the  lower  Court  is  reversed 
with  costs,  sixteen  rupees  being  allowed  for 
pleaders'  fees. 


The  i8th  January  1872. 

Present  : 

The  Hon'ble  G.  Loch,  A.  G.  Macpherson, 
and  W.  Ainslie,  Judges, 

Jurisdiction^Suit  for  Prosecution  (malicious  and 
without  probable  cause)  against  whom  it  lies 
— Damas^es— Onus  ProiMuidl— Evidence. 

Case  No.  137  of  1871. 

'Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Shahabad,  dated 
the  jrd  April  iSji, 

Baboo  Ram  Buddun  Singh  (Plaintiff), 

Appellant^ 

versus 

Sirdar  Dyal  Singh  and  others  (Defendants), 

Respondents, 

Baboos  Chunder  Madhub  Ghose  and  Taruclt 
Nath  Dutt  for  Appellant. 

Baboos  Kalee  Mohun  Dass  and  Romesh 
Chunder  Miller  for  Respondents. 

A  suit  will  lie  for  instituting  a  prosecution  against  the 
plaintiff  maliciously  and  without  probable  cause. 
The  issues  fixed  to  be  tried  in  such  a  case. 

Macpherson,  J. — The  Subordinate  Judge 
has  taken  a  wholly  mistaken  view  of  this 
case.  The  main  question  to  be  decided  was, 
whether  the  defendants,  or  any  of  theni, 
instituted  a  prosecution  against  the  plaintiff 
maliciously  and  without  probable  cause.  If 
they  did,  the  plaintiff  was  entitled  to  a  de- 
cree, and  the  Subordinate  Judge  is  utterly 
wrong  in  supposing  that  such  a  suit  as  this 
will  not  lie. 

The  case  must  be  remanded  to  the  Judge's 
Court,  and  the  Judge  will  take  it  up  and 
try  it  himself. 

The  following  are  the  issues  to  be  tried  : — 

I.  Whether  Ram  Dyal  Singh  in  making 
the  charge  (which  he  admits  he  made)  acted 
maliciously  and  without  probable  cause  ? 
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2.  Whether  the  defendants  Fulteh  Chand, 
Fukeera  Aheer,  Cheragun  Khan,  Bageshuree 
Fershad,  Mothoora  Lall  and  Pudaruth  Hazam, 
or  any  and  which  of  them,  made  a  charge 
against  the  plaintiff  as  alleged,  and,  if  so, 
whether  maliciously  and  without  probable 
cause  ? 

3.  Whether  the  charge  was  made  by  order 
of,  and  under  instructions  from,  Sirdar  Dyal 
Singh  ? 

4.  If  the  charge  was  made  maliciously 
and  without  probable  cause,  what  damages 
has  the  plaintiff  sustained  ? 

It  is  for  the  plaintiff  to  prove  malice  and 
absence  of  probable  cause,  and  boih  of  them 
must  be  proved  or  the  suit  fails. 

If  Sirdar  Dyal  Singh  ordered  the  prose- 
cution, he  is  liable  for  the  consequences  of 
his  doing  so,  if  malice  and  want  of  probable 
cause  are  proved.  But  mere  evidence  of 
enmity  between  him  and  the  plaintiff  will 
not  prove  that  he  ordered  the  charge  to  be 
made ;  and  no  liability  will  accrue  in  this  suit 
to  Sirdar  Dyal  Singh  if  it  should  turn  out 
that  the  prosecution  was  not  instituted  by 
his  orders,  though  it  was  instituted  by  his 
servant  in  the  hope  of  pleasing  or  benefiting 
him. 

The  mere  giving  of  false  evidence  in  the 
course  of  the  proceedings  is  not  malicious 
prosecution.  But  if  it  is  proved  that  the 
persons  who  gave  the  false  evidence  were 
in  fact  from  the  first  acting  with  Ram  Dyal, 
and  that  Ram  Dyal  was  by  agreement  among 
them  put  forward  to  make  the  false  and 
malicious  charge,  then  all  of  them  might  be 
liable  as  having  instituted  the  charge. 

The  case  of  each  defendant  must  be  con- 
sidered and  dealt  with  separately,  although  (in 
the  event  of  plaintiff  obtaining  a  decree) 
only  one  sum  will  be  given  by  way  of  dam- 
ages. 

The  Judge  will  be  good  enough  to  take 
this  case  up  and  dispose  of  it  at  once.  He 
is  not  restricted  to  the  issues  which  we  have 
laid  down,  if  he  finds  it  necessary  to  add 
any  others.  Costs  to  follow  the  result  of 
this  remand  order. 


The  13th  January  1872. 

Present : 

^       The  Hon'ble  G.  Loch  and  W.  Ainslie. 

Judges, 

Certificate  (under  Act  XXVII.  of  z86o)— Hindoo 
Law—  Joint  Family  —  Separation  —  Dissolu- 
tion—Evidence* 


Nos.  256  and  292  of  1871. 

Miscellaneous  Appeals  from  an  order  passed 
by  the  Judge  of  Sarun,  dated  the  i6lh 
June  i8yi, 

Mussamut  Phooljhuree  Kooer,  Appellant, 

versus 

Ram  Pershun  Singh  and  others.  Respondents. 

Messrs.  C,  Piffard  and  C  Gregory  aod 
Baboos  Mohesh  Chunder  Chowdhry  and 
Bhood  Sein  Singh  for  Appellant. 

Mr,  R,  T,  Allan  and  Baboos  Unnoda  Per- 
shad  Banerjee,  Chunder  Madhub  Ghost^ 
and  Rughoobuns  Sahoy  for  Respondents. 

Rival  claims  by  widow  and  cousins  of  a  deceased 
person  to  a  certificate  under  Act  XXVMI.  of  i860,  die 
former  asserting*  separation  and  the  latter  joint  tenancy. 
Thh  Court  decided  in  favor  of  the  cousins. 

Though  the  general  rule  of  Hindoo  law  is  in  favor  of 
the  widow's  succession,  and  h%r  exclusion  as  to  joint  es- 
tate governed  by  the  Mitakshara  law  is  an  exceptional 
qualification,  yet  in  the  districts  governed  by  the  Mitak* 
shara  the  fundamental  idea  is  that  all  property  is  joioli 
and  that  separate  property  is  exceptional. 

Though  actual  division  by  metes  and  bounds  is  not 
necessary  to  complete  the  dissolution  of  the  joint  tenanqf 
of  a  Hindoo  family,  yet  a  mere  definition  of  an  interest 
in  a  joint  estate  in  terms  of  a  fraction  of  the  whole, 
without  any  indication  of  intention  to  divide  interest 
and  liabilities,  is  not  sufficient  to  constitute  a  legal  dt^ 
solution  of  a  joint  family.  Friven  if,  for  common  conve- 
nience, the  parties  took  the  rents  and  profits  of  the  estate 
in  certain  defined  shares,  still  in  the  face  of  a  distinct 
declaration  that  the  community  of  interest  remains  on* 
broken,  it  would  be  no  evidence  of  separation ;  nor  alio 
would  false  statements  made  by  the  parties  for  their 
common  benefit  in  a  particular  matter  be  evidence  <rf 
separation. 

Ainslie,  J. — These  two  appeals  arise  out 
of  applications  for  a  certificate  in  respect  of 
the  debts  due  to  the  estate  of  the  late  Shco 
Pershun  Roy  under  Act  XXVII.  of  i860. 

Rughoobeer  Singh,  who  died  in  1232(1825) 
had  three  sons,  Nunkoo,  Brijoo,  and  Kuchoo. 
Nunkoo  had  two  sons,  Trilokedharee,  who 
died  childless  before  his  father,  and  Sheo 
Pershun,  whose  estate  is  the  subject  of  this 
suit. 

Brijoo  had  left  two  sons.  Ram  Pershnn  and 
Gridharee ;  and  Kuchoo  had  left  two  sons. 
Sham  Narain  and  Sunt  Pershad.  The  rival 
claimants  are  Mussamut  Phooljhuree,  widow 
of  Sheo  Pershun,  on  one  side,  and  Ram  Per*, 
shun.  Sham  Narain,  and  Sunt  Pershad  onti  ^ 
other :  Gridharee  has  not  appeared. 

The  question  tried  by  the  Judge  was,  wh 

ther  Sheo  Pershun  at  the  time  of  his  dea' 

was  living  in  union  with,  or  separated  fro 

the  other  members  of  the  family. 

He  found  that  the  family  was  joint  an 
undivided,and  therefore  dismissed thewido^ 

application,  and  granted  a  certificate  to  t 
cousins. 
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Mr.  PifFard  appears  for  the  widow  and 
contends:  isf,  that  the  personal  representative 
of  the  deceased,  /.  e.^  his  client,  is  the  party  en- 
titled to  the  certificate  ;  2ndy  that,  as  a  matter 
of  fact,  there  had  been  a  separation  and  sepa- 
rate enjoyment  of  the  rents  ;  and,  3rd,  that  ihe 
declarations  of  the  parties,  per  se,  amounted  to 
a  separation,  and  made  it  necessary  for  the 
opposite  party  to  establish  re- union,  which 
they  do  not  attempt. 

It  has  been  contended  that  the  party  in  all 

cases  entitled  to  a  certificate  under  Act  XXVII. 

of  i860  is  the  personal  representative  of  the 

deceased,  and  that  the  general  rule  of  Hindoo 

lawisin  favor  of  the  widow's  succession,  and 

that  ber  exclusion  in  respect  of  joint  estate 

governed  by  the  Mitakshara  is  an  exceptional 

quaJification :   the     authority    of    the    Privy 

CooDcii  judgment  in  the  Seeva  Gunga  case*  is 

cited  in  support  of  the  contention.    In  theory, 

no  doubt,  this  is  a  correct  statement  of  the 

law;  but  it  must  also  be  borne  in  mind  that,  in 

the  districts  governed  by  the  Mitakshara,  the 

fandamental  idea  is,  that  all  property  is  joint 

tod  andivided,  and  that  separate  property  is 

cxceptiooal;  so  that,i  n  practice,the  quali  fication 

becomes  the  rule,  and  the  rule  is  the  exception. 

Cases  may  arise  in  which  doubts  may  be 

entertained  whether  the  certificate  should  be 

granted  to  the  survivincr  co-sharers  or  to  the 

personal  representative,  there  being  both  joint 

and  separate  property  left  by  the-  deceased ; 

boi  this  is  not  one  of  these.  It  is  not  said,  on 

the  one  side,  that  Sheo  Pershun  held  some 

i^rate  property,  or,  on  the  other,  that  he  held 

«nae  joint  property;  the  parties  respectively 

declare  him  to  have  been  wholly  separated  and 

wboUy  anseparated.     If  he  was  wholly  sepa- 

fated,  the  respondents  have  no  interest  in  his 

esUte;  if  he  was  wholly  united,  the  widow 

bas nothing  but  her  right  to  maintenance,  and 

cannot  Interfere  with  the  estate,  and  conse- 

qaemly  cannot  claim  a  certificate. 

The  question  of  separation  has  been  divided 
into  two  parts — actual  separate  enjoyment,  and 
■eparation  by  declarations  which  have  the 
efectof  dissolving  the  joint  tenancy.  Taking 
fe  latter  first,  I  am  quite  prepared  to  admit 
^  on  the  authorities  cited,  it  is  settled  law 
wat  actaal  division  by  metes  and  bounds  is 
not  necessary  to  complete  the  dissolution  of 
"C  joint  tenancy  of  a  Hindoo  family. 

The  cases,  however,  do  not  go  so  far  as 
they  have  been  pushed.  In  the  judgments 
wthe  Privy  Council,  11  Moore  75.!  and 
U  Moore  113,  it  is  determined  that,  when 
*e  members  of  an  undivided*  family  agree 

taw.  R..  P.e.,  I ;  Sutherland's  P.  C.  Cas.657. 


among  themselves  with  regard  to  particular 
property,  that  it  shall  thenceforth  be  the  subject 
of  ownership  in  certain  defined  shares,  then  the 
character  of  undivided  property  and  joint 
enjoyment  is  taken  away  from  the  subject- 
rnatter  so  agreed  to  be  dealt  with,  and  that 
this  is  a  separation  in  interest  and  in  right, 
though  not  immediately  followed  by  a  dg 
facto  actual  division  of  the  subject-matter. 
In  both  these  cases,  there  was  a  distinct 
agreement  to  hold  certain  shares  separately 
at  the  sole  disposal  of  the  parties  respec- 
tively. It  was  not  the  mere  fact  that  the 
parties  had  described  their  interests  in  the 
joint  property  in  terms  of  the  shares  they 
would  have  been  entitled  to  take  on  a  parti- 
tion ;  but  there  was  also  a  distinct  declaration 
of  an  intention  to  separate  their  interests. 

The  case  of  Lalla  Mohabeer  Pershad, 
8  Weekly  Reporter  116,  and  that  of 
Kulponath  Doss,  8  Weekly  Reporter  302,  * 
both  rest  on  agreements  to  be  separate  in 
interest.  The  case  of  Samoondra  Koonwur, 
13  Weekly  Reporter  199,  did  not  turn 
on  the  existence  of  an  agreement  to  separate, 
though  one  was  tendered  at  the  hearing  of 
the  appeal,  but  went  on  the  ground  that  the 
sharers  had  transacted  business  and  dealt  with 
parts  of  the  property  separately.  The  Judges 
cited  the  case  reported  in  6  Weekly  Re- 
porter 193,  in  which  it  was  said:  "A  legal 
"  partition  is  proved  if  it  be  found  that  the 
"  parties  have  separated  in  food  and  residence; 
"  that  there  has  been  a  distinct  separation  in 
"  estate  indicated  by  separate  enjoyment  and 
''separate  liabilities;  and  that  they  have 
*'  dealt  with  their  respective  shares  separately 
"  and  in  a  manner  inconsistent  with  the  idea 
"  of  their  being  still  joint." 

The  case  in  13  Weekly  Reporter  469 
can  hardly  be  said  to  bear  upon  this  case,  as 
there  was  a  deed  of  division  and  also  distinct 
proof  of  separation. 

The  cases  in  14  Weekly  Reporter  415 
and  15  Weekly  Reporter,  F.  B.,  7,  do  not 
require  notice. 

The  respondent  has  cited  6  Weekly  Re- 
porter 139,   quoted  above,  and  12  Weekly 
Reporter  510,   of  which  the   marginal  note 
runs   thus :    "  Though    actual    partition   by 
"  metes   and  bounds  is  not  necessary  to  a 
"  separation  between  the  members  of  a  joint 
"  Hindoo  family,  yet  there  must  be  some 
"  unequivocal  act  or  declaration  on  the  part^ 
**  of  the  family  of  their  intention  to  separate." 
And  with  reference  to  the  case  of  Appoovier 
V.  Rama  Sabha  Aiyan,  1 1  Moore  75,  cited 
by  Mr.  Piffard,  he  brings  forward  the  judg- 
I  ment    of  Justices  Louis    S.    Jacbson  and 


I04 


Civil 


THB  WBBKLT    IBPOKTXR. 


Rulings. 


[Vol.  xm 


Glover,  14  Weekly  Reporter  31,  in  the 
case  of  Mooktakeshee  Debee,  in  which  the 
tormer  learned  Judge  says  :  *'  It  seems  to  me 
"  it  would  be  going  very  much  beyond  what 
'^  their  Lordships  intended  in  that  case  were 
''  we  to  attribute  to  vague  expressions  and 
"  statements  contained  in  petitions  not  direct- 
^'ed  to  that  particular  subject  the  effect  of 
'' solemn  deeds  or  agreements  between  the 
"  parties,  whether  reduced  to  writing  or  not, 
''  but  agreements  contemplating  the  very 
*'  subject  of  separation/'  I  fully  concur  in 
these  remarks ;  and  I  altogether  fail  to  see 
that  the  decisions,  either  of  the  Privy  Council 
or  of  this  Court,  warrant  us  in  saying  that  a 
mere  definition  of  an  interest  in  a  joint  estate, 
in  terms  of  a  fraction  of  the  whole,  without 
any  indication  of  intention  to  divide  interest 
and  liabilities,  is  sufficient  to  constitute  a  legal 
dissolution  of  a  joint  family.  No  doubt  the 
expression  of  a  joint  tenant's  interest  in  the 

ioint  estate  as  a  half  or  a  third,  or  any  other 
raction,  is  not  strictly  consistent  with  the 
theory  of  the  joint-family  property  as  set 
forth  in  the  judgment  in  Appoovier's  case  ; 
but,  as  a  matter  of  fact,  it  is  extremely  com* 
mon,  and  by  no  means  necessarily  implies 
any  intention  to  abandon  interests  in  the 
entire  property,  or  to  withdraw  from  common 
liabilities. 

« 

In  this  particular  case,  the  first  document 
relied  on,  viz.,  the  petition  of  2nd  October 
1841,  though  it  certainly  sets  forth  that  the 
three  brothers  were  entitled  to  equal  thirds 
in  the  property  held  by  them,   and  might, 
if  so  minded  thereafter,   make   a  partition 
into  three   equal   parts,   at  the  same  time 
distinctly  recites  that  tiiey  were,  at  the  date 
of  the  petition,   holding  the  whole  jointly ; 
and  it  is  evidbnt  from  a  perusal  of  the  docu- 
ment that  the  object  of  it  was  solely  to  guard 
against  any  one  or  more  of  them  laying  claim 
to  any  portion  of  the  property  held  in  his  or 
their  separate  names  as  his  separate  property. 
So  far  is  this  document  from  indicating  any 
separation  in  1841  that  it   proves  just  the 
contrary ;  and  it  is  impossible  to  overrule  the 
express  declaration  of  continuing  joint  owner- 
ship, because  the  parties  have  given  defini- 
tions of  their    shares    by   describing   them 
as  what  they  would  be  if  any  one   claimed 
a  partition.     I   would   go  further    and   say 
that  even  if,  for  common  convenience,  they 
^ook    the  rents  and   profits  of  the    estates 
in  certain  defined  shares,  yet  in  the  face  of 
this  distinct  declaration  that  the  community 
of  interest  remained  unbroken,  it  would  be  no  1 
evidence  of  separation.  I 


Passing  from  this,  the  earliest,  to  the  in.  ^ 
come- tax   returns  of  24th  December  1869, 
one  of  the  latest  documents  pat  in,  in  wbidi 
it  is  said  that  the  former  returns  were  made 
jointly,  but  that  there  had  subsequently  been 
a  separation,  I  am  not  prepared  to  admit  that 
this  statement  is  conclusive  evidence  of  separa- 
tion.   The  J  udge  below,  looking  at  the  whole 
of  the  evidence,  has  come  to  the  conclnsion  (t 
correct  one,  I  think),  that  this  statement  was 
a  mere  device  to  evade  payment  of  income- 
tax.     Unless  there  was  a  distinct  under- 
standing among  the  parties  to  separate  their 
interests  and  liabilities,  the  fact  that  they 
made  a  false  statement  for  their  common 
benefit  in  a  particular  matter  is  wholly  irnma^ 
terial.     The  statement  would  be  evidence, 
and  of  the  strongest  character  if  believed ;  but 
when  found  to  be  false,  it  is  of  no  effect 
whatever.     It  is  the  intention  of  the  parties 
to  have  no  further  community  of  profit  and  , 
loss  which  is  material,  and  not  their  expres* 
sions,  except  so  far  as  these  are  evidence  A 
intention. 

I  do  not  propose  to  go  through  the  whole 
of  the  oral  and  documentary  evidence  which  \ 
has  been  read  and  commented  upon.  MdcIi 
of  it  is  inconclusive  and  might  consist  with 
either  state  of  facts  ;  those  documents  which 
specify  the  shares  of  the  parlies  in  the  trans- " 
actions  referred  to  therein  are  quite  in  keep- 
ing with  their  petition  of  184 1. 

The  evidence  does  not  raise  the  slighte* 
doubt  in  my  mind  as  to  the  absence  of  any  j 
separation,  and  it  was  for  the  party  pleading  1 
separation  to  prove  it. 

I  would  dismiss  the  appeals  with  costs, 
allowing  10  gold  mohurs  for  the  pleader's 
fees. 

Loch,  y, — I  concur  fully. 


The  9th  December  1871. 

Present  : 

Sir  James  W.  Colvile,  Sir  Montague  Smith, 
Sir  Robert  P.  Collier,  and  Sir  Lawrence 
Peel. 
Judgment  in  rem—Marria^fe— Lesi^ii>ui^« 

On  Appeal  from  ike  High  Court  at 
Calcutta* 

Jogendur  Deb  Roy 

i»ersus 

Funinder  Deb  Roy  Kut. 

*  On  appeal  from  the  judgment  of  Kemp  and  E. 
Jackson,  JJ.,  24th  July  1868. 
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Plaintiff,  a  yoafig]er  son,  faulediti  a  former  suit  to  recover  I 
possession  of  a  raj,  and  of  the  property  belong^insr  to  it,  p 
from  his  elder  brothcr,oo  the  ground  that  he,  plai  ntiff,  was 
le^mate  and  his  brother  ilfegitimate.  He  proved  the 
fonner,  but  not  the  latter  sfround.  He  now  sues  for  the 
sameobjectjon  the^^round  not  only  of  his  brother's  illegi- 
timacy, hot  also  of  his  priority  ofrigfht  by  reason  of  the 
wpenoraatare  of  the  marriage  of  his  own  mother ;  and 
lheqiiestionwas,whether  the  judgment  in  the  former  case 
was  not  a  judgment  in  rem.  It  appeared  to  the  Privy 
Council  very  doubtful  whether  there  existed  in  India(ex> 
dosiveof  the  particular  jurisdictions  which  are  exercised 
by  the  High  Courts  in  matters  of  probate  and  the  like,and 
which  in  the  case  of  war  might  oe  exercised  in  matters 
of  prize)  any  ordinary  Court  capable  of  giving  a  judg- 
ment in  rem ;  but  without  considering  whether  an  oroi- 
naqr  Zillah  Court  could  pass  a  judgment  in  rem  deter- 
mioin^  the  le^timacy  of  a  party  against  all  the  world, 
they  mM  that  the  judgment  pleaded  in  bar  in  this  case 
oooM  not  be  treated  as  one  of  that  nature  upon  any 
[»riociples  whether  derived  from  the  English  law  or  from 
the  hw  and  practice  of  India. 

This  appeal  is  brought  by  Jogendar  Deb 
Koj  Kat,  the  defendant  in  the  suit  out  of 
irikich  the  appeal  aiises,  against  a  decree  of 
die  High  Court  which  overruled  a  decree  of 
the  Zillah  Court,  whereby  a  judgment  in  a 
ibnner  suit  which  had  been  pleaded  was  de- 
clared to  be  a  bar  to  the  further  prosecution 
of  this  suit,  and  directed  that  the  cause 
4Mflid  be  remanded  to  the  Zillah  Court  for 
flW  upon  the  other  issues  raised  therein. 
This  was  the  only  point  before  the  High 
Qvui,  and  the  only  point  which  is  now  legi- 
tboately  before  their  Lordships.  Mr.  Doyne 
Meed  suggested  that  their  Lordsliips  might 
(We  certain  directions  concerning  the  further 
.^  of  the  suit  if  it  went  back  to  be  tried 
fc  the  Zillah  Court,  but  that  course  would 
%  entirely  contrary  to  the  p/actice  of  this 
TOonal.  The  ground  of  appeal  to  the  High 
Cport  was  that  the  learned  Judge  was  wrong 
k  holding  that  the  decision  of  the  late  Sudder 
Cwrt,  dated  8th  February  1853,  was  a  judg- 
ment tn  rem,  and  as  such  a  bar  to  the 
pK«ent  suit.  The  High  Court's  judgment 
tt  to  this  effect :  "  The  Judge  holds  that 
"that  judgment  of  the  Sudder  Court  was  a 
** judgment  in  rem,  declaring  the  title  of  the 
*  defendant  Mokurund  Deb  to  the  disputed 
"ttj;  and  consequently  that  that  judgment 
"•as  a  binding  judgment,  not  only  against 
Ae  party  in  that  case,  but  against  all  the 
^•orid;and  it  follows,  according  to  the  opi- 
*Bion  of  the  Judge,  that  that  judgment  was 
decisive  against  the  present  plaintiff,  and 
^ihe  present  plaintiff  cannot  consequent- 
fy  succeed."  They  then  refer  to  the  judg- 
Jw  of  the  Full  Bench  in  the  yth  Weekly 
porter,  page  338,  in  which  the  law  was 
wd  down  that  judgments  of  this  description 
not  judgments  in  rem  but  juilgments 
^P^l^'  They  also  say :  **  It  is  evident 
TO  the  issues  which  were  raised  in  the 
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**  former  suit  are  by  no  means  identical  with 
"  the  issues  which  arise  in  this  case.  The 
"  plaintiff  or  his  representative  was  in  no  way 
"a  party  to  the  former  judgment  and  was 
"  not  represented  in  that  suit,  and  the  decree 
**  then  passed  can  in  no  way  be  binding  upon 
*•  him.  The  decision  of  the  Judge  must  be 
"  reversed  and  the  case  remanded  to  him,  in 
"  order  that  he  may  try  the  remaining  issues 
"  which  arise  in  it."  Therefore,  it  is  perfectly 
clear  that  the  question  which  I  have  stated 
is  the  only  question  which  now  presents  it- 
self for  their  Lordships'  decision. 

Their  Lordships  do  not  think  it  necessary 
to  embarrass  themselves  with  much  discussion 
considering  the  nature  of  a  judgment  in  rem, 
technically  so  called.  It  appears  to  them  to 
be  extremely  doubtful  whether  there  exists 
in  India  (exclusive  of  the  particular  jurisdic- 
tions which  are  exercised  by  the  High  Courts 
in  matters  of  probate  and  the  like,  and  which 
in  the  case  of  war  might  be  exercised  in  mat- 
ters of  prize)  any  ordinary  Court  capable  of 
giving  what  can  be  called  technically  a  judg- 
ment in  rem  ;  but  they  wiH  look  to  the  sub- 
stance of  the  thing,  and  consider  whether 
there  is  any  reasonable  ground  for  the  conten- 
tion that  the  effect  of  a  judgment  in  rem  ought 
to  be  given  to  such  a  judgment  as  that  which 
was  pleaded  in  this  case. 

Now,  the  circumstances  of  the  former  suit 
were  these.     Hill  Rajah  Surbodeb  Roy  Kut, 
the  father  of  the  respondent  and  grandfather 
of  the  appellant,  died    in    1850,   and   there 
arose  a  contest  among  the  members  of  his 
family,  children  by  various  wives  or  concu- 
bines, as  to  who  should  succeed  to  the  raj, 
and,  with  the  raj,  to  the   possession  of  the 
property.    It  is  admitted  that  the  succession 
is  impartible,  and  on  the  death  of  a  Rajah 
passes  to  the  eldest  of  the  sons  of  equal  rank ; 
and  it  is  further  alleged,  though  not  perhaps 
admitted,  that,  according  to  the  custom  of  the 
family,  the  issue  of  one  kind  of  marriage  is 
to  be  preferred  to  the  issue  of  another  kind 
of  marriage.     On  Surbodeb's  death,  Moku- 
rund Deb  (the  father  of  the  appellant),  the 
eldest  of  his  sons,  was  put  into  possession  by 
a  summary  award  of  a  Court  of  Justice  under 
the   Act  XIX.  of  1 84 1.     Upon  that,  Ranee 
Bissessuree,  one  of  the  three  surviving  wives 
.of  the  late  Rajah,  in  conjunction  with  another 
person,  brought  a  suit  on  behalf  of  her  infant 
son,  Rajender  Deb,  in  order  to  have  that  order  ^ 
of  the  Court  set  aside  and  to  recover  from 
Mokurund  Deb  the  possession  of  the  raj  and 
the   possession    df  the   property    that   went 
with  the  raj.      The  suit  necessarily  involved 
two  issues :  one  of  them  was  the  legitimacy 
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I  claiming  to  have  a   preferable  right  to  the 
i  party  in   possession,  and  having   failed  to 
establish  that  case  by   proving  the  illegiti- 
macy of  the  other  party. 

It,  therefore,  seems  to  their  Lordships  un- 
necessary to  consider  whether  an  ordinary 
Z  ill  ah  Court  in  India  could  in  any  case  pass 
a  decision  which  would  have  the  effect  con- 
tended for  at  the  bar  in  this  case,  m.,  that 
of  determining  the  legitimacy  of  a  party 
against  all  the  world.  It  is  sufl5cient  for 
their  Lordships  to  say  that  the  judgment 
pleaded  in  this  case  in  bar  cannot  be  treaicd 
as  one  of  that  nature  upon  any  principles, 
whether  derived  from  the  English  law  or 
from  the  law  and  practice  of  India,  which 
can  be  applied  to  it,  and  that  they  must 
humbly  advise  Her  Majesty  to  dismiss  this 
appeal.  It  is  an  tx-parie  appeal,  and  it  is, 
therefore,  unnecessary  tcf  say  anything  aboat 
costs. 


of  the  plaintiff,  who  insisted  that  his  mother 
had  been  married  to  the  deceased  Rajah  under 
the  Gundharbo  form  of  marriage.  If  he  suc- 
ceeded in  proving  that,  he  had  to  go  a  step 
further  and  to  prove  that  Mokurund  Deb, 
his  elder  brother,  was,  as  he  alleged,  illegiti- 
mate ;  that  he  was  the  son  of  a  woman  who 
had  not  been  married  to  the  Rajah  at  all,  but 
the  son  of  a  slave  girl. 

The  Court  of  first  instance  found  in  fa- 
vor of  the  plaintiff  in  that  suit.  It  went 
by  appeal  to  the  Sudder  Court.  The  Judges 
of  that  Court  were  divided ;  but  the  majority 
found  that  the  plaintiff  in  that  suit  had  made 
out  his  title  to  be  legitimate  by  the  Gun- 
dharbo marriage ;  and  as  regards  Mokurund 
Deb,  they  found  that  he  also  was  legitimate, 
though  they  do  not  appear  to  have  found  in 
terms  that  he  was  the  issue  of  marriage  in 
the  Brahroo  form,  which  was  what  he  had 
pleaded.  They  seem  to  have  thought  that, 
by  reason  of  the  declarations  and  acknow- 
ledgments of  his  father,  he  must  be  taken  to 
be  legitimate  ;and  that  being  at  least  equal  in 
rank  with  the  plaintiff  in  that  suit,  and  being 
the  elder,  he  was  as  between  those  two  parties 
entitled  to  succeed  to  the  raj. 

In  the  present  case  the  plaintiff  comes  for- 
ward and  raises,  no  doubt,  the  same  question 
that  was  raised  in  the  former  suit,  as  to  the 
illegitimacy  of  Mokurund  Deb ;  but  he  also 
raises  the  question  of  a  priority  of  right  by 
reason  of  the  superior  nature  of  the  marriage 
between  the  original  Rajah  and  his  mother. 
The  issues  in  the  two  suits,  therefore,  are  not 
precisely  the  same.  But  if  they  had  been 
precisely  the  same,  their  Lordships  would  still 
have  been  of  opinion  that  the  decree  in  the 
former  suit  is  not  a  bar  to  the  further  prose- 
cution of  this  suit.  They  think  that  this  case 
cannot  in  any  degree  be  likened  to  those 
which  sometimes  occur  in  India,  wherein  the 
interest  of  a  joint  and  undivided  family  being 
in  issue,  one  member  of  that  family  has 
prosecuted  a  suit  or  has  defended  a  suit,  and 
a  decree  has  been  made  in  that  suit  which 
may  afterwards  be  considered  as  binding  up- 
on all  the  members  of  the  family,  their  in- 
terest being  taken  to  have  been  sufficiently 
represented  by  the  party  in  the  original  suit. 
It  is  clear  that  in  this  case  all  the  members 
of  the  family  had  conflicting  interests.  If 
such  a  suit  as  the  first  suit  were  brought 
^  here  and  tried  according  to  the  law  of  this 
country,  there  could  be  a  pretence  for  saying 
that  the  judgment  in  it  was  anything  like  a 
judgment  in  rem,  or  that  ft  could  bind  any 
but  the  parties  to  the  suit.  It  would  have 
been  a  anere  suit  for  possession  by  a  party 


The  19th  December  1871. 

Present : 

isir  James  W.  Colvile,  Lord  Justice  James, 
Sir  Montague  Smith,  Sir  Robert  P.  Collier, 
and  Sir  Lawrence  Peel. 

Sale  of  Ancestral  Property— -Necessity— Mort- 
gage—Want  of  Consideration— Procedure  of 
Privy  Council— Finding's  of  Facts— Printing 
of  Privy  Council, Appeal  Records  in  India. 

On  Appeal  from  the  High  Court  at 
Calcutta^ 

Mussamut   Humeeda   alias    Bebee  Khajoo 

versus 

Mussamut  Amatool  Mehdee  Begum. 

Suit  to  set  aside  a  sale  of  ancestral  property  b;ir  a 
minor's  father  and  guardian  as  made  without  necessity 
and  for  the  father's  profligate  expenditure,  and  without 
inquiry  by  the  purchasers  as  to  whether  it  was  for  the 
infant's  benefit.  Defendants  alleged  that  the  sale  was 
made  under  pressure  of  a  foreclosure  suit  on  account « 
a  demand  under  a  former  mortgage  for  an  ancestral  debt* 
Plaintiff  having  failed  to  establish  his  case,  sought  logo 
back  and  open  the  consideration  for  the  mortgage 
made  so  long  as  twenty-two  years  ago;  but  the  Pri*'^ 
Council  (agreeing  with  the  High  Court)  declined  to 
allow  plaintiff  to  do  so,  observing  that  whereas  in  this 
case  the  question  of  fact  has  been  tried  upon  evidence 
fairly  warranting  the  conclusion  to  which  the  High 
T  Court  has  come,  and  there  has  been  no  adverse  Bnding 
of  facts,  their  Lordships  will  requiz-e  a  strong  case  to 
be  made  out  before  they  will  recommend  Her  Majesty 
to  reverse  such  decision. 

Th Ri R  Lords h  i  ps  referred  to  the  extent  to  which  the 
record  in  this  case  had  been  swelled  with  a  quantity  of 
superfluous  documents,  and  expressed  a  hope  that  some 
means  might  be  taken  in  India  to  prevent  such  a  waste 
of  the  suitors'  money. 

This  is  an  appeal  from  a  decree  of  the 

*  On  appeal  from  the  judgment  of  Steer  and  Setoo^ 
'  Karr,  J  J.,  20th  June  18(53. 
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High  Court,  dismissing  the  plaint  of  the 
appellant.  The  plaint  had  also  been  dismissed 
in  the  Court  below,  but  upon  a  different 
ground..  In  the  Court  below,  the  Court  of 
theSudder  Ameen,  it  had  been  dismissed  on 
the  ground  of  a  legal  objection  as  to  the 
splitting  of  suits.  The  legal  objection  so 
taken  was  disposed  of  in  favor  of  the  plaint- 
iff in  the  High  Court,  but  as  against  the 
plaintiff  thej  found  the  merits  in  favor  of 
the  defendant. 

The  suit  was  brought  by,  or  rather  in  the 
name  (A,  a  person  who  had  been  an  infant, 
and  who  had,  according  to  the  statement  in 
his  own  plaint,  attained  his  majority  in  the 
year  1848.  The  suit  was  not  brought  until 
the  year  1858,  and  was  then  proceeded  with, 
not  by  the  former  minor,  but  by  a  person 
who  had  bought  th§  right  of  him,  and  who 
then  prosecuted  the  suit  on  his  own  behalf. 

The  case  of  the  plaintiff  was  that  many 
years  before,  13  years  before  the  suit  was 
filed,  a  sale  had  been  made  by  the  minor's 
father  and  guardian  for  Rs.  17,000  without 
any  necessity  whatever,  merely  for  the  pur- 
pose of  raising  money  for  his  own  profligate 
expenditure,  and  that  the  purchasers  took  the 
property  under  that  sale  without  any  reason- 
able ground  for  supposing  that  it  was  made 
for  the  benefit  or  on  behalf  of  the  infant. 

The  case  made  by  the  defendants  was  this  : 
That  it  was  not  a  sale  for  Rs.  17,000  money 
paid  to  the  guardian  and  expended  by  him 
in  a  profligate  manner;  that  if  it  was  so 
opended  as  to  any  part,  it  was  so  to  the 
extent  of  2,500  rupees  only,  the  only  money 
which  they  had  actually  paid;  but  that  the 
real  transaction  connected  with  the  sale, 
which  alone  was  impeached  before  the  High 
Court  and  now  before  their  Lordships,  was 
that  that  sale  was  made  under  the  pressure  of 
»  foreclosure  suit  actually  brought  for  the 
Purpose  of  enforcing  a  demand  for  Rs.  14,500 
wtoftheRs.  17,000  which  were  due  upon 
a  former  mortgage. 

That  former  mortgage,  which  was  for  an 
ancestral  debt,  was  a  mortgage  at  that  time 
due  from  the  property,  was  a  charge  upon  it, 
and  was  the  subject  of  a  suit ;  and  the  guar- 
dian under  the  pressure  of  that  suit  gets 
**•  2,500  in  fact  for  the  equity  of  redemp- 
tJWL  As  the  High  Court  says,  and  it  appears 
to  their  Lordships  rightly  enough,  it  is  not 
Mggested  in  the  evidence  that  Rs.  17,000 
*as  at  all  an  inadequate  price  for  the  pro- 
!*%•  The  guardian  had  no  alternative  but 
^  pay  the  money,  which  he  seems  to  have 
nad  no  means  of  doing,  or  allow  it  to  be 
foreclosed  for  Rs.  14,500,  or  to  have  done 


the  best  he  could,and  sold  it  for  the  Rs.  1 4, 50c 
and  the  Rs.  2,500  which  he  received  at  that 
time  in  money  as  guardian  for  his  infant  son. 
It  does  not  appear  to  their  Lordships  that 
there  could  be  any  ground  for  questioning 
the  transaction. 

But  then  it  is  said  that  the  mortgage-trans- 
action, which  was  the  origin  of  the  suit 
and  the  origin  of  the  sale,  was  itself  ques- 
tionable, that  is  to  say,  that  there  never  was 
any  debt  at  all.  But  the  Court  inquired  into 
that,  and  found  that  there  was  really  an  honest 
mortgage-transaction  for  a  debt  amounting 
to  Rs.  10,000,  the  origin  of  which  was  fully 
explained.  It  is  true  that,  at  the  time  the 
mortgage  was  made,  there  was  a  further  sum 
advanced.  The  debt  being  only  Rs.  10,000, 
the  mortgage  was  taken  for  Rs.  14,500.  But 
that  is  not  the  case  made  by  the  plaintiff. 
The  case  is  not  that  the  estate  was  parted 
with  for  Rs.  4,000  less  than  it  ought  to  have 
been,  but  that  it  was  entirely  a  case  of  fraud, 
a  sham  transaction  from  beginning  to  end, 
that  there  never  was  such  a  debt,  and  that 
there  never  was  any  real  foundation  for  the 
sale  which  was  the  ultimate  result  of  the 
transaction  which  had  commenced  in  the 
ancestor's  life-time. 

Their  Lordships  entirely  agree  with  the 
High  Court  that  after  so  great  a  lapse  of  time, 
twenty-two  years,  it  would  be  utterly  impos- 
sible to  allow  a  plaintiff  in  a  suit  which  does 
not  raise  that  point,  in  a  suit  which  is  based 
entirely  on  a  case  of  gross  fraud  in  respect  to 
the  sale  itself,  to  go  back  and  open  the  consi- 
deration for  a  mortgage  made  so  long  ago.  The 
High  Court  were  satisfied  upon  the  evidence, 
and  their  Lordships  are  satisfied  upon  the 
evidence,  that  the  plaintiff  entirely  failed  to 
make  out  the  case  so  far  as  it  was  upon  him 
to  make  it  out,  and  that  the  defendants  did 
prove  apparently  a  very  honest  case,  exactly 
in  accordance  with  their  pleadings. 

That  being  so,  even  if  their  Lordships  were 
sitting  as  a  Court  of  first  instance,  they 
would  have  very  little  hesitation  in  coming 
to  the  same  conclusion  at  which  the  High 
Court  has  arrived.  Their  Lordships  desire 
'to  repeat  what  has  been  frequently  said  at 
this  board,  that  where  a  question  of  fact 
has  been  fairly  raised  and  tried  by  the  Courts 
in  India,  and  there  are  concurrent  decisions 
by  the  Courts  there,  their  Lordships  will  not 
reverse  those  decisions  merely  upon  a  balance 
of  evidence,  or  a  probability  that  they  in  the 
first  instance  might  have  come  to  another 
conclusion,  unless  they  are  satisfied  that  there 
has  been  some  miscarriage  of  law,  or  some 
very  good  reason  for  satisfying  them  that 
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the  Judges  of  the  Courts  below  have  come 
to  a  wrong  conclusion  as  to  the  evidence. 
This  case  does  not  come  strictly  within  that 
rule,  as  the  decision  of  the  High  Court  pro- 
ceeded upon  the  merits  and  the  evidence,  the 
decision  of  the  first  Court  being  on  a  legal 
objection.  But  where,  as  in  this  case,  the 
question  of  fact  has  been  tried  upon  evidence 
fairly  warranting  the  conclusion  to  which  the 
High  Court  has  come,  and  there  has  been  no 
adverse  finding  of  facts,  their  Lordships  will 
require  a  strong  case  to  be  made  out  before 
they  will  recommend  Her  Majesty  to  reverse 
such  a  decision. 

Their  Lordships  also  desire  to  observe  in 
this  case  that  they  have  seen  with  great 
rem-et  the  extent  to  which  the  pleadings  on 
the  record  have  been  swelled  with  a  quantity 
of  superfluous  documents  printed  at  enor- 
mous length  in  India,  where  apparently  there 
is  not  the  same  supervision  exercised  with 
regard  to  the  selection  of  papers  for  printing 
that  there  is  in  this  country;  many  of  these 
documents  are  utterly  irrelevant,  mere  details 
of  the  copies  of  accounts  of  private  expend- 
iture of  some  parties  in  respect  of  colla- 
teral matters  raised  in  the  suit,  and  these 
should  not  have  been  printed  at  all.  Their 
Lordships  trust  that  some  means  may  be 
taken  in  India  to  prevent  such  a  waste  of  the 
suitors*  money  as  is  caused  by  swelling  the 
record  in  this  manner. 

On  the  merits  of  the  case  their  Lordships 
are  of  opinion  that  they  must  humbly  recom- 
mend Her  Majesty  that  this  appeal  should 
be  dismissed  with  costs,  and  the  decree  of  the 
High  Court  be  aflSrmed. 


The  2 1  St  December  1871. 
Present : 

Sir  Tames  W.  Colvile,  Sir  Montague  Smith, 
Sir  Robert  P.  Collier,  and  Sir  Lawrence 
Peel. 

Mahomedan  Law-Long  Possession-Title- 
Presumption— Inheritance  —  Renunciation  — 
Right  ot  Widow. 

On  Appeal  from  the  late  Sudder   Court  at 

Agra. 

Mussamut  Hurmut-ool-Nissa  Begum 

^  versus 

Allahdia  Khan  and  Hajee  Hidayat. 

Suit  in  the  nature  of  ejectment  by  principal  respond- 
ent as  residuary  heir  according  to  the  Mahomedan  law 
^  a  deceased  person  to  recover  from  his  widow,  the 
rDSelKhree.fourthsofherdeceasedhusU.nd'sestate, 

^    oFSJe  whole  of  which  she  had  for  upwards  of  eleven  years 


been  in  possession.  His  title  as  residuary  heir  was  put 
in  issue,  as  well  as  other  issues  touching  the  widow's 
dower»  &c.  The  Privy  Council,  thinkine  it  of  the 
utmost  importance  that  those  who  had  thus  sane, 
tioned  a  long  possession  should  not  be  allowed  lightly 
to  disturb  it,  or  to  escape  from  those  legitimate  infer- 
ences  and  presumptions  which,  on  a  conflict  of  evidence, 
arose  from  their  own  acts  and  conduct,  deckled  in  favor 
of  the  widow,  holding  that  the  respondent  had  failed  to 
establish  his  title  upon  which  he  sued. 

According  to  the  Mahomedan  law,  there  may  be  a 
renunciation  of  the  right  to  inherit,  and  such  a  renun- 
ciation need  not  be  express,  but  may  be  implied 
from  the  ceasing  or  desisting  from  prosecuting  a  claim 
maintainable  against  another. 

As  a  general  rule,  a  widow  takes  no  share  in  "  the 
return,*'  i.e.,  on  failure  of  residuaries;  but  some  author- 
ities seem  to  hold  that,  if  there  are  no  heirs  by  blood 
alive,  the  widow  would  Uke  the  whole  estate  to  the 
exclusion  of  the  6sc. 

Their  Lordships  have  carefully  considered 
the  evidence  and  the  arguments  which  have 
been  addressed  to  them  on  the  only  question 
in  this  appeal  which  has  xpt  been  argued,  and 
have  come  to  a  conclusion  which  will  reiid« 
the  argument  of  the  other  issues  unnecessary. 

The  reasons  which  have  led  them  to  that 
conclusion  I  have  now  to  state. 

Allahdia  Khan,  the  first  and  principal 
respondent  on  this  appeal,  instituted  a  suit 
in  the  nature  of  an  action  of  ejectmem 
against  the  appellant  He  claimed,  as  the 
residuary  heir  according  to  the  Mahomedan 
law  of  one  Hydur  Ali  Khan,  to  recover 
from  his  widow,  the  appellant,  three-foordis 
of  her  deceased  husband's  estate,  of  the 
whole  of  which,  for  upwards  of  eleven  years, 
she  had  been  in  possession.  His  utle  as 
residuary  heir  (was  put  in  issue,  and  other 
issues  were  raided  in  the  suit  involving  ques- 
tions concerniijig  the  rights  of  the  widow  m 
respect  of  hei\  dower,  the  amount  of  such 
dower,  and  yfrhether  cerUin  of  the  lands 
claimed  were(  part  of  the  estate  of  the  de- 
ceased, or  hafd  been  acquired  by  her  own 
funds.  ( 

The  Zillah  Judge,  having  determined  this 
first  issue  in  favor  of  the  defendant,  deemed 
it  unnecessary  to  try  ihe  others ;  but  the  late 
Sudder  Court  of  Agra,  having  overruled  ws 
decision  on  the  first  issue,  tried  and  deter- 
mined the  whole  case.  Against  their  decree 
this  appeal  is  brought. 

In  the  course  of  the  litigation  two  other 
persons  were  brought  on  the  record— one  w 
co-plaintiff,  the  other  as  co-defendant.  BoUi 
were  purchasers  pendente  lite — the  one  ot 
part  of  the  plaintiflE's  claim,  the  other  of  part 
of  the  defendant's  interest.  Each,  therefore, 
must  stand  or  fall  with  his  respective  vendor. 

The  only  question,  then,  now  to  be  con- 
sidered is,  whether  the  respondent,  the  piaint- 
iff  in  the  suit,  has  established  his  Utie  ai 
residuary  heir  of  Hydur  Ali  Khan.    Up  to 

h 


i87i.] 


Civil 


THE   WkKKLY    RBPORTkR. 


Rulings. 


109 


a  certain  point  the  parties  agree  as  to  the 
pedigree  of  Hjdar  Ali  Khan.  It  is  admitted 
that  be  was  the  son  of  Wajid  Ali  Khan«  who 
was  the  son  of  Mahomed  Ashruf  Khan  ; 
but  the  respondents  contend  that  Mahomed 
Ashruf  Kban  was  the  son  of  one  Bheekum, 
who  died,  leaving  three  other  sons,  from  one 
of  whom  (Hossein  Khan)  Allahdia  Khan,  the 
respondent,  is  descended.  On  the  other 
hand,  the  appellant  insists  that  Mahomed 
Ashruf  Khan  was  the  son  of  one  Mahomed 
Hossein  Kban,  who  had  but  two  sons, 
namely,  Mahomed  Ashruf  Khan  and  Ma- 
homed Afzul  Khan,  who  died  childless, 
and,  consequently,  that  there  is  no  proof  of 
the  descent  of  the  respondent  and  Hydar 
Ali  Kban  from  a  common  ancestor. 

Before  considering  the  direct  testimony  on 
this  disputed  qaestiqp  of  pedigree,  it  will  be 
convenient  to  recapitulate  certain  facts  which 
have  been  admitted  or  proved  beyond  doubt, 
and  the  inferences  to  be  drawn  from  them. 
H/dor  Ali  Khan  died  in  Benares  on  the 
12th  of  December  1852.     Upon  his  death 
some  officious  person,   styling  himself  ^'  A 
Well-wisher  of  Government,'*   presented   a 
petition  to  the  Magistrate  of  the  district,  sug- 
gesting that  the  deceased  had  died  without 
;  sny  legal  heir  of  his  caste  (I  think  those  are 
the  words),  or  any  lawful  widow,  and,  conse- 
^<pientiy,  that  his  property  would  pass  to  the 
Crown.    The  Magistrate  directed  the  kohval 
of  the  city  to  *inquire  into  the  facts,  and  to 
|-  rabmit  a  report  thereon.  This  order  is  dated 
[  Ac  13th  of  December. 

I     I  may  here  pause  to  observe  that  this  pro- 

I  ceeding  was  not  likely  to  take  place  if  the 

\  deceased  had  notoriously  any  recognized  re- 

btbns  in  the  line  of  succession  according  to 

Mahomedan  law.     There  must  have  been  a 

\  motion,  not  only  that  his  marriage  wasJnca- 

i  pBblc  of  proof,  but  that  there  was  no  person, 

A  least  oa  the  spot,  who  could  make  out  a 

title  to  the  property  as  his  heir ;  and  so  far 

l^fact  that  this  proceeding  was  taken  at  all 

\  13  in  some  degree  more  favorable  to  the  case 

p  of  the  appellant  than  to  the  caseof  the  re- 

•pondent. 

On  the  i6tb  of  December,  the  appellant 
Fluted  a  counter-petition  to  the  Magistrate, 
•vbkh  was  also  referred  to  the  koiwal  for 
i  report.  On  the  18th  of  December,  that  officer 
wade  a  report  to  the  effect  that  he  had  made 
the  inquiry  in  the  presence  of  the  "  Well- 
wisher*'  and  of  two  persons,  described  as 
]»itacs8es,  cognizant  of  the  facts  of  the  case, 
lododtng  the  respondent,  Allahdia  Khan ; 
™t  Ae  marriage    of    the    appellant    with 
Hydur  Ali  Khan  had  been  established  by  the 
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evidence  of  Abdool  Ali  Khan,  who  per- 
formed the  ceremony,  and  of  the  two  per- 
sons who  were  formal  witnesses  to  it ;  that 
she  was  stated  by  the  above  parties  to  be  the 
lawful  heir  of  Hydur  Ali  Khan,  and  that  the 
depositions  taken  were  returned  with  the 
report. 

Amongst  these  depositions  were  those  of 
the  respondent  and  of  his  nephew,  Abdool 
Ali  Khan,  who  seems  to  have  taken  the 
principal  part,  or  a  principal  part,  in  bringing 
or  prosecuting  this  suit. 

The  first  deposition  is  to  the  effect  that 
Hydur  All  Khan  did  marry  the  appellant; 
and,  therefore,  that  it  could  not  be  said  there 
was  no  heir  to  his  property,  since  she,  his 
heiress,  was  alive.  The  other  proves  the 
performance  of  the  marriage  ceremony.  The 
Magistrate  on  this,  and  after  a  reference  to  a 
Principal  Sudder  Ameen  known  to  have  been 
a  friend  of  Hydur  Ali  Khan,  released  the 
property  from  attachment  on  the  29th  of 
December  1852. 

On  this,  or  some  other  occasion,  the 
appellant  seems  to  have  procured  the  two 
papers,  called  "General  Testimonials,"  which 
are  at  pages  96-7  of  the  record,  to  be  signed 
by  her  friends  and  acquaintance.  The  first 
of  these  purports  to  have  been  signed  by  the 
respondent,  Allahdia  Khan.  Allahdia  Khan, 
when  called  by  the  appellant,  the  defendant, 
denied  his  signature  to  this  paper — a  fact 
which  does  not  tend  to  his  general  credit, 
inasmuch  as  his  counsel  has  admitted  that 
his  subscription  of  that  document  can  no 
longer  be  disputed. 

Again,  in  due  time,  after  the  recognition 
of  his  title,  the  appellant  applied  for,  and 
obtained,  by  proceedings  for  the  mutation  of 
names,  the  transference  from  her  husband's 
name  to  her  own  in  the  books  of  different 
Collectorates  of  the  several  landed  estates 
belonging  to  him.  She  also  got  herself  sub- 
stituted as  his  representative  in  more  than 
one  suit ;  and  having^hus  obtained  the  sole  . 
possession  of  the  property,  she  remained  in 
undisturbed  possession  of  it  until  the  com- 
mencement of  this  suit  on  the  2nd  of  Feb* 
ruary  1864. 

Now,  if  Allahdia  Khan  were  the  resi- 
duary heir  of  Hydur  Ali  Khan  (and,  if  now 
such  residuary  heir,  he  was  equally  so  in 
1852),  why  did  he  fail  for  nearly  twelve  ^ 
years  to  assert  his  title,  and  to  treat  the 
appellant  as  the  sole  owner  of  the  estate  ? 
It  is  said,  and  truly  said,  that  he  did  not  in 
his  deposition,  or  the  subscription  to  the 
testimonial,  assert  that  she  was  ttje  sole 
heiress  of  Hydur  Ali   Khan.     It  was  also    ♦ 
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said  that  he  could  not  have  so  treated  her, 
inasmuch  as,  being  the  widow  merely  .of 
Hydur  Ali  Khan,  she  could  take  only  one- 
fourth  of  the  estate  with  such  a  lien  on  ihe 
whole  property  as  she  might  be  entitled  to 
for  her  dower.  But  it  is  to  be  observed  that 
the  latter  proposition,  which  assumes  that,  if 
there  were  no  residuaries,  the  three-fourths 
of  the  property  would  necessarily  go  to  the 
Crown,  may  be  contestable.  As  a  general 
rule,  a  widow  takes  no  share  in  "  the  return/' 
But  some  authorities  seem  to  hold  that,  if 
there  are  no  heirs  bv  blood  alive,  the  widow 
would  take  the  whole  estate  to  the  exclusion 
of  the  fisc.  In  the  present  case,  the  Crown 
certainly  did  not  press  its  claim  against  the 
appellant.  However  this  may  be,  there  is  no 
reason  why,  when  seeking  to  displace  the 
attachment,  Allahdia  Khan  should  not  have 
asserted  his  own  title  as  residuary  as  well  as 
hers  as  widow,  the  latter  depending  on  proof  of 
a  marriage  which  has  been  called  in  question ; 
nor  is  there  any  reason  why  after ivards,  if  he 
had  a  perfect  title  to  three-fourths  of  the  estate, 
he  should  have  allowed  her,  by  mutation  of 
names,  to  get  possession  of  the  whole  without 
taking  the  ordinary  steps  to  assert  that  title 
before  the  Collector.  And  this  conduct  is 
made  the  more  inexplicable  by  what  he  has 
put  forward  in  this  suit  as  his  case  ;  for  if  it 
be  true  that,  as  he  has  contended  on  this  re- 
cord, the  widow  had  never  been  entitled  to  more 
than  the  small  fatimi  dower  of  Rs.  260,  and 
had  released  her  claim  for  that  to  her  hus- 
band on  his  death-bed,  it  follows  that  she  had 
no  possible  claim  for  a  lien  on  the  estate  for 
dower ;  and  again,  if  it  be  true,  as  he  has  also 
contended,  that  he  had  been  recognized  as  a 
member  o^the  family  in  the  suit  brought  in 
1832  by  Hydur  Ali  against  his  step-mother, 
and  had  ever  since  been  so  recognized,  his 
title  as  such  was  far  less  likely  to  be  disputed 
by  the  widow  when  she  was  making  common 
cause  with  him  against  the  attachment  than  it 
is  now  after  so  man)%years  of  adverse  pos- 
session. 

No  satisfactory  explanation  of  his  inaction 
has  been  given.  A  witness  indeed,  and  jl 
respectable  witness,  Mahomed  Zahoor,  has 
been  called,  who  states,  amongst  other  things, 
that,  a  few  days  after  the  death  of  Hydur  Ali 
Khan,  he  made  an  ineffectual  attempt  to 
effect  a  compromise  between  Abdool  Ali 
Khan,  and  the  a^'peliant. 

The  second  of  the  letters  produced  by  this 
witness  (the  only  one  of  the  two  letters 
which  seems  to  have  any  bearing  on  the 
case),. being  dated  as  late  as  April  1864. 
obviously  refers  to  a  much  later  and  equally 


ineffectual  attempt  at  compromise  soon  after 
the  institution  of  this  suit. 

But  let  it  be  granted  that  an  earlier  attempt 
was  ineffectually  made  immediately  after  the 
death  of  Hydur  Ali  Khan,  and,   therefore, 
before  the  widow  had  obtained  possession  of 
the  estate,  what  is  the  natural  inference  from 
thai  fact  "i     Why,  that,  if  the  claim  were  well- 
founded,  it  would  not  have  been  so  summarily 
rejected  by  the  widow,  who  was  dependent  in 
some  measure   upon  the  respondent  and  bis 
nephew  for  the  proof  of  the  disputed  marriage, 
and  that,  if  rejected,  it  would  have  been  at 
once  asserted  by  him  by  intervention  in  the 
proceedings  for  mutation  of  names  or  by  a 
regular  suit.     If,  therefore,  there  was  such  a 
negotiation  for  compromise  in  1S52,  it  seems 
probable  that  it   was   based,  rather  on  an  i 
attempt  to  extort  monej^'  from  the  widow  by  I 
a  threat  of  a  claim,  than  by  the  assertion  of  j 
a  bond-fide  c^aim,    which   was   certainly  as  | 
capable  of  being  proved  then  as  it  is  now. 

Their  Lordships  will  now  proceed  to  con- 
sider the  direct  evidence  which  the  respond* 
ent  has  adduced  in  support  of  his  title.  He 
examined  his  mookhtear  and  nephew,  Abdod 
Ali  Khan,  who  of  course  have  deposed  to 
the  pedigree  as  pleaded  ;  but  that  witness, 
as  the  next  in  succession  to  the  estate,  is 
apparently  dominus  litisy  and  has  almost 
equally  with  his  uncle  committed  himself  bf 
his  acts  and  conduct  in  1S52. 

Another  witness,  Abdool  Kadir  Khan,  the" 
dealer  in  embroidered  cloth,  was  examined. 

He  states  that  he  is  of  the  same  caste,  and  i 
distantly  related  to  the  family,  but  his  precise; 
connection  with  it  is  not  shown. 

The  next  class  of  witnesses  are  the  six  who 
are  examined  under  commission  at  Hoshiar- 
pore  in  the  Punjab.  Of  these,  ^vi^  depose 
to  a  pedigree  produced  by  the  first  of  them, 
which  is,  in  some  respects,  inaccurate,  since  it 
represents  Hydur  Ali  as  the  nephew%  and  not 
the  son,  of  Wajid  Ali.  The  sixth  speaks  to 
another  pedigree,  which,  though  accurate  in 
the  last-mentioned  particular,  differs  in  some 
slight  particulars  from  that  scheduled  to  the 
plaint.  All  these  witnesses  are  the  cultivafc- 
tors  or  ryots  settled  hi  this  village.  They  none 
of  them  profess  to  have  any  connection  with 
Hydur  Ali  Khan  or  the  respondent,  excepi 
that  they  are  of  the  same  caste  or  brother- 
hood— a  term  of  the  widest  import,  which  iq 
one  part  of  the  record  is  admitted  to  embraoe 
almost  all  Afghans.  The  family  seems  un- 
doubtedly to  have  been  Afghans  by  race,  whc 
migrated  eastwards  from  the  village  inhabited 
by  these  witnesses.  The  time  of  this  emigra- 
tion is  left  uncertain.  Wajid  Ali,  who  died  ix 
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1822,  had  before  his  death  settled^and  become 
a  landed  proprietor  in  Zillah  Ghazeepore. 
though  he  would  seem  at  one  time  to  have 
vandered  as  far  south  as  Hyderabad. 

Ii  tnaf  be  true,  as  stated  by  the  S udder 
Court,  that  trustworthy  evidence  concerning 
the  pedigree  might  be  more  likely  to  be  pro- 
cured from  the  original  habitat  of  the  family 
than  from  Benares  or  Ghazeepore ;  but  the 
particular  witnesses.examined  of  Hoshiarpore 
I  do  not  even  state  that  Bheekum,  or  any  of 
I  his  alleged  descendants,  were  known  by  them 
as  inhabitants  of  that   place,    and  give   no 
details  concerning  the  family  by  which  their 
means  of  knowledge  may  be  tested. 
Their  Lordships,    therefore,  concur   with 
I  the  Zillah  Judge  in  thinking  this  testimony 
worthless.    Nor   has    the    Supreme    Court 
attached  much  value  to  it. 

If  the  case  of  the*  respondent  had  rested 
00  the  evidfcnce  already  considered,  it  can 
hardly  be  supposed  that  the  Sudder  Court 
would  have  disturbed  the  finding  of  the 
Zillah  judge,  or  held  that  the  respondent 
J»d established  his  title.  The  learned  Judges 
themselves  say :  "  We  do  not  ourselves 
"attach  much  value  to  the  oral  testimony  on 
"cither  side." 

Now,  if  the  evidence  on  both  sides  is  un- 

trastworthy,  the  plaintiff,  on  whom  lies  the 

forden  of  proof,  roust  fail.     It  is  clear  that 

the  judgment  of  the  Sudder  Court,  so  far  as 

it  is  unfavorable  to  the  finding  of  the  Zillah 

'Court,  proceed i   entirely  on   the    materials 

^ch  have  now  to  be  considered.     These 

Kt  the  documents  and  depositions  said  to 

\  bavebeen  filed  in  the  suit  of  Hydur  Ali  and 

r  ko  step-mother,  and  to  be  records,  or  copies 

!•  of  records,  in  the  Court  of  Ghazeepore. 

The  short  history  of    that   suit  is   this : 

Swne  years  af<er  the   death  of  Wajid   Ali 

^^,  and  apparently  in  or  about  1832,  his 

[.  ^ov,  Raba  Begum,  contested  the  legitimacy 

)  of  Hydur  Ali  Khan,  who,  if  his  son,  was  his 

i  •^  hy  a  different  wife.     Hydtir  Ali  Khan 

\  ^ght  his  suit,  in  which  the  principal  issues 

**fc  his  right  as  an  acknowledged  son  to 

^cin  Wajid  Ali's  estate,  and  the  right  of 

Jj^i  Begum  to  a  large  dower  claimed  by  her. 

the  cause  was  first  tried  and  decided  in  his 

ferorby  the  Civil  Judge  of  Ghazeepore  on 

\  t^  Ji&t  of  December  1834,  was  appealed, 

.  ^oanded  by  the  Sudder  Court,  re-tried,  and 

^l  decided  in  the  plaintiff's  favor  by  the 

niocipal  Sudder  Ameen,  who  has  been  a 

!  T^^^^^ihis  cause,  on  the  26th  of  Decem- 
I  twi838. 

[      'The  following  are  the  documents  which 
■  "^'5  been,  as  it  were,  imported  from   the 

\ 


record  of  this  former  suit,  and  made  part  of 
the  record  in  this  suit. 

The  first  is  an  alleged  copy  of  a  petition 
I  said  to  have  been  presented  by  Hydur  Ali 
Khan,  without  date.     The  second  was  a  copy 
of  the  deposition  of  Allahdia  Khan.     The 
third  was  a  copy  of  the  deposition  of  Noor 
Mahomed  Khan.     The  fourth  was  the  final 
judgmentof  the  26th  of  November  1838.    The 
fifth  was  a  copy  of  the  deposition  of  Makhanna 
Bebee   or   Begum,  said   to   have   been   the 
mother-in-law  of  Waris  Ali,  which  was  filed  at 
the  last  moment  in  the  lower  Court.      These 
I  were  brought  into  the  lower  Court,  but  the 
Sudder  Court  saw  fit  to  admit  the  follow- 
ing further  documents :  a  copy  of  the  deposi- 
tion of  Khyrun,  a  slave  girl,  who  had  been 
a  witness  for  Raba  Begum,  but  was  cross- 
examined  on  the  part  of  Hydur  Ali  Khan  ;  a 
letter,  said  to  have  been  addressed  to  Allah- 
dia Khan  and  Abdool  Ali  Khan  :  the  first  by 
Raba   Begum   at  the   lime   of   Wajid    Ali's 
death,  with  a  postscript  by  another  party  ;  a 
letter  from  Raba  Begum  to  Noor  Mahomed 
Khan  of  the  20th  ot  May    1823  ;  the  list  of 
the  papers  filed  in  that  suit ;  and  the  decree 
of  the  /illah  Court  of  (ihazeepore,  dated  31st 
December  1834, 

The  questions  that  arise  on  all  these  docu* 
ments  are,  can  they  be  used  at  all  as  evidence 
in  this  suit  against  the  appellant,  and,  if  so, 
to  what  extent  can  they  be  so  used,  and  what 
is  the  effect  of  them  ?     As  to  that,  there  is  a 
preliminary  question,  namely,  whether  they 
have  been  sufliciently  shown  to  be  what  they 
purport  to  be.     The  Sudder  Court,    in  its 
judgment,  seems  to  assume  that  they  were 
proved  to  be  what  they  purport  to  be,  and 
were  for  all   purposes   legitimaie   evidence 
against  the  appellant.     To  the  fWst  of  these 
documents  it  is  now  admitted  by  that  judg- 
ment some  suspicion  attaches.     The  learned 
Judges  say  of   their  doubts  concerning   it, 
that  those  doubts  cannot  be  positively  an- 
swered, but  that  they  (the  Judges)  cannot, 
therefore,  confidently  conclude  the  document 
to  be  a  forgery.     This  is  obviously  an  incor- 
rect mode  of  disposing  of  the  question,  which 
^as,  not  whether  the  document  was  a  forgery, 
but  whether  it   had   been   proved    to   be  a 
genuine  document.    The  proof  which  is  suffi- 
cient to  establish  the  latter   proposition  may 
well  be  far  short  of  that  which  was  necessary 
to  establish  the  former,  and  the  defect   of     , 
projf  must  of  course  fall  on  the  party  who 
propounds  the  document.    The  paper,  as  set 
out  in  the  record,  does  not  bear  those  marks 
of  authentication  which   the-  Judges   of  the 
Sudder  Courts  state  that  they  found  upon  it. 
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the  extent  which  is  stated  may  afford  some 
slight  corroboration  of  the  direct  evidence 
given  for  the  respondents,  their  Lordships 


Their  Lordships,  however,  are  willing  to 
assume  that  such  marks  were  there.  Not- 
withstanding this  assumption  however,  and    ^ 

considering  the  objections  taken  to  the  paper !  have  come  to  the  conclusion  that,  even  wiih 
by  the  learned  Judges  themselves,  the  absence  '  that  corroboration,  the  evidence  for  him  fails 
of  Hydur  Mi's  name,  the  absence  of  any  i  to  meet  the  heavy  burden  of  proof  imposed 
order  passed  upon  it,  and  the  want  of  any  ,  upon  him,  not  only  by  the  nature  of  the  case, 
extrinsic  evidence  to  show  that  it  reallv  was  '  but  by  the  strong  presumption  arising  from 
presented  to  Hydur  AH  Khan,  their  Lord-  his  acts  and  conduct  already  adverted  to. 
ships  have  come  to  the  conclusion  that  the  Their  Lordships  think  it  of  the  utmost  im- 
Zillah  Judge  was  right  in  treating  it  as  of  no  I  portance  that  those  who  have  thus  sanctioned 
value,  and  that  it  must  be  excluded  from  j  a  long  possession  should  not  be  allowed  ligbilj 
consideration.'  '  to  disturb  it,  or  to  escape  from  those  legiii- 

Their  Lordships  have  come  to  the  samel  mate  inferences  and  presumptions  which,  on  a 
conclusion  concerning  the  letters  attributed  -  conflict  of  evidence,  arise  from  their  own  acts 
to  Raba  Begum,  on  which  it  may  further  be  '  and  conduct. 

remarked  that  the  judgment  of  the  Sudder  They  may  further  remark  that,  according  to 
Court  in  no  way  proceeds.  The  two  judg-  i  the  Mahomedan  law,  there  may  be  a  renunci- 
ments  prove  nothing,  and  are  useful  only  as  ation  of  the  right  to  inherit,  and  that  such  a 
showing,  as  they  undoubtedly  do,  that  Allah-  renunciation  need  not  be  express,  but  maybe 
dia  Khan  and  Noor  Mahomed  Khan  were  implied  from  the  ceasing  or  desisting  from 
examined  as  witnesses  for  the  plaintiff  in  ,  prosecuting  a  claim  maintainable  against 
that  suit.  I  another.    Their  Lordships  do  not  say  that  in 

There  remain  then  the  depositions,  parti- 1  this  case  the  point  was  not  taken  in  theCourt 
cularly  those  of  the  witnesses  last  mentioned.  •  below ;  the  acts  and  omissions  of  the  respond 
The  Sudder  Court,  their  Lordships  think,  has 
given  too  much  importance  in  their  judgment 
to  those  depositions.  They  obviously  are  not 
evidence  of  the  facts  stated  therein  against 
the  present  appellant.  They  were  taken  in  a 
suit  to  which  she  was  not  a  party,  upon 
issues  wholly  different  from  the  issue  raised 
in  this  suit ;  and  she  has  had  no  opportunity 
of  cross-examining  the  deponents.  Nor  do 
they  seem  to  their  Lordships  to  fall  within 
the  rule  according  to  which  declarations  by  a 
deceased  party  are  admissible  on  a  question 
of  pedigree,  or  to  constitute  admissions  bind- 
ing on  her  deceased  husband,  whose  heiress 
the  appellaiTt  claims  to  be.  The  most  that 
can  be  said  is,  that  he  produced  these  persons 
as  witnesses,  and  caused  them  to  be  examined 
upon  his  behalf  upon  issues  upon  which  the 
pedigrees  of  the  family,  and  their  relationship 
to  it,  were  not  in  question. 

He  cannot,  therefore,  their  Lordships  think, 
be  taken  to  have  made  an  admission  binding 
on  his  heir  of  everything  which  these  witnesses 
collaterally  stated.  The  utmost  which  these* 
depositions  can  be  said  to  show  is  that  the 
alleged  descent  of  Hydur  Ali  Khan  and  the 
respondent  from  Bheekum,  as  a  common 
ancestor,  is  not  a  new  story  invented  for  the 
-  purposes  of  this  suit,  and  that  Hydur  Ali  may 
even,  to  some  extent,  have  sanctioned  the 
putting  forward  of  that  story  by  his  wit- 
nesses. The  depositions  of  the  two  women, 
on  cross-examination,  do  not  carry  the  case 
further."   Admitting  that  these  depositions  to 


ent  can  be  taken  to  afford  an  implication 
of  actual  renunciation  ;  but  they  do  say  that, 
having  before  them  a  case  in  which  there  is 
very  weak  and  suspicious  evidence  in  favor  of 
the  title,  and  evidence  on  the  other  side  coi* 
flicting  with  it,  which  is  not  of  a  stronger 
character,  notwithstanding  the  apparent  re- 
spectability of  some  of  the  witnesses  ailed 
for  the  defendant,  they  have  to  choose  be-  ^ 
tween  the  case  for  the  plaintiff,  corroborated 
merely  by  those  slight  inferences  which  arise 
from  the  depositions  already  considered,  and 
the  case  for  the  defendant,  corroborated  by 
the  very  strong  presumptions  arising  from  the 
conduct  and  acts  of  the  respondent. 

They  have  already  stated -that,  in  their 
opinion,  the  Sudder  Court  has  given  more 
effect  than  ought  to  be  given  to  the  proceed- 
ings in  the  suit   of  1832  ;  they  think  that 

that  Court  has  not  given  sufficient  weight  to 
the  presumptions  arising  from  the  respondents 

conduct ;  and  therefore,  though  unwilling, 
even  when  there  is  a  conflict  between  the 
two  Courts  below,  to  disturb  the  final  finding 
on  an  issue  of  fact,  they  feel  bound  to  say 
that,  in  their  judgment,  the  respondent  has 
failed  to  establish  the  title  upon  which  he 
sued,  and  that,  therefore,  the  Zillah  Judge 
was  right  in  dismissing  the  suit. 

The  result  will  be  that  their  Lordships 
will  humbly  advise  Her  Majesty  to  aHo^'^^lj 
appeal,  to  reverse  the  decree  of  the  Sudd^ 
Court,  and  to  order  that,  in  lieu  thereof,  I 
decree  may  be  made  dismissing  the  appw 
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from  the  decree  of  the  Zillah  Judge  to  that 
Court  with  costs.  The  appellant  must  also 
have  the  costs  of  the  appeal. 


The  2ist  December  1871. 

Presenl  : 

Sir  James  \V.  Colvile,  Sir  Montague  Smith, 
Sir  Robert  P.  Collier,  and  Sir  Lawrence 
Peel. 

Mahomedan  Law^Dower^Hypothecation  of 
Estate—Risrht  of  Widow  in  Possession— 
Decree— Set-off  (of  Unmscertained  Sums)— 
Amoaot—  Presumption. 

Consolidated  Appeals  from  the  High 
Court  at  Calcutta,^ 

Mussamut  Bebee  Bachun  and  others 

versus 

Sheikh  Hamid  Uossein  and  others. 


Moulvie  Abdool  Azeez  and  others 

versus 
Sheikh  Hamid  Hossein  and  others. 

Tbe  hypothecation  of  an  estate  for  dower  is  a  rig-ht 
tfiat  does  not  arise  under  the  Mahomedan  law  as  the 
CDRScquence  of  the  g'ift  of  dower. 

The  right  of  a  widow  in  possession  is  founded  on 
W  power,  as  a  creditor  for  her  dower,  to  hold  the  pro* 
pcrty  •(  her  husband,  of  which  she  has  lawfully,  and 
without  force  or  fraud,  obtained  possession,  until  her 
ddbt  is  satisfied,  with  the  liability  to  account  to  those 
catitled  to  the  property  subject  to  the  claim  for  the  pro- 
ib  received. 

Setting  ofE  one  unascertained  sum  ag^ainst  another  is 
I  mode  of  settlement  which,  if  sujE^gested  to  the  parties 
tt  a  compromise,  may,  with  their,  assent,  be  a  ht  end 
cf  a  Utigation,  but  cannot  properly  be  made  the  basis 
of  a  decree  between  hostile  litigants. 

As  to  the  amount  of  dower  in  this  case,  the  question 
was,  whether  it  was  fixed  at  40,000  rupees  and  one  gold 
nobnr,  as  alleged  by  the  widow,  or  at  500  dirrums  under 
die  Mahomedan  law,  as  contended  for  by  the  respond- 
ents.   The  respondents,  however,  after  the  husband's 
death,  became  aware  of  the  widow's  claim  for  dower ; 
and,  ahhough  they  opposed  the  widow's  claim  to  pos- 
ttssion,  yet,  after  she  had  obtained  possession,  they  took 
M>  steps  for  ten  years  to  interfere  with  her  possession, 
hereby  rendering  the  proof  of  the  agreed  dower^  more 
dttcoit,  and  perhaps  relying  upon  that  very  difficulty. 
The  Privy  Council,  therefore,  treating  this  conduct  of 
the  respondents  as  indicating  not  only  a  consciousness 
en  their  part  that  the  dower  had  been  fixed  at  a  consi- 
&rable  amount,  as  inferred   by  the  High  Court,  but 
abo  a  consciousness  on  their  part  that  what  the  )^ppel-- 
bat  asserted  to  be  the  amount  was  a  true  and  pVoper 
SBiovDt,  were  of  opinion  that  there  was  reasonable  »vi- 
^cace  to  support  the  appellant's  case  to  the  dower  she^ 
daimed. 

The  principal  questions  in  these  appeals 
Arise  from  a  claim  made  by  the  appellant,  as 
the  widow  of  Sheikh  Villayut  Ally,  a  Maho- 
medan, to  a  dower  of  40,000  rupees  and  one 
goM  mohur,  and  a  further  claim  on  her  part 

*Fwin  the  judgment  of  Steer  and  L.  S.  Jackson,  J  J., 
«4»  December  1S63. 


to  retain  possession  of  lands  belonging  to 
her  late  husband  until  her  dower  is  satisfied. 

Other  claims  have  been  made  by  the 
parties  in  these  suits,  some  of  which  have 
been  included  in  the  present  appeals,  and  to 
which  it  will  be  necessary  hereafter  to 
advert. 

The  appellant  and  Sheikh  Villayut  Ally, 
who  both  appear  to  have  belonged  to  wealthy 
Mahomedan  families  in  Behar,  were  married 
in  1820. 

The  husband  died  in  March  185 1  without 
issue,  leaving  the  appellant  his  only  widow. 

It  is  not  now  disputed  that,  on  his  death 
without  issue,  the  appellant  became  (entitled 
as  co-sharer  to  one-fourth  share  of  her  hus- 
band's estate,  and  that  the  other  three-fourths 
descended  upon  Mussamut  Raheebun,  a  sis- 
ter of  Villayut  Ally  who  died  shortly  after 
her  brother,  leaving  the  present  respondents 
her  heirs. 

In  April  1851,  proceedings  were  instituted 
by  the  appellant  in  the  Collectorate  Courts 
to  obtain  the  entry  of  her  name  in  the  regis- 
ter in  place  of  her  husband's.  She  alleged 
in  her  petition  that  she  was  in  possession  by 
right  of  inheritance,  and  also  on  account  of 
her  dower, '  Objection  was  made  on  the  part 
of  the  respondents,  but  it  did  not  prevail ; 
and  the  lands  were  registered  by  the  Collec- 
tor in  the  name  of  the  appellant  "  without 
specification  of  share." 

An  appeal  was  made  on  behalf  of  the  res- 
pondents to  the  Commissioner,  who  affirmed 
the  decision  of  the  Collector,  declaring 
in  his  order  that,  if  the  objectors  (the  res- 
pondents) had  any  claim,  they  were  at  liberty 
to  find  their  remedy  by  suing  in  the  Civil 
Court. 

The  order  of  the  Commissioner  bears  date 
on  the  nth  March  1852. 

These  proceedings,  relating  to  the  posses- 
sion of  the  lands,  are  material,  not  only  to 
show  that  the  appellant  obtained  the  inser- 
tion of  her  name  and  possession  soon  after  her 
husband's  death,  but  principally  because  it  is 
clear  from  them  that  she  claimed  to  hold,  not 
merely  her  one-fourth  share  to  which  she 
was  entitled  as  co-sharer  with  the  heirs,  but 
the  entire  estate  "  on  account  of  her  dower." 

The  respondents,  who  were  parties  (objec- 
tors)  in  these  proceedings,  notwithstanding 
that  they  had  the  fullest  notice  of  the  appel- 
lant's pretension  to  hold  the  estate  for  her 
dower,  took  no  step  to  dispute  her  claim,  or 
to  disturb  her  possession  of  the  entire  estate, 
from  the  date  of  the  above  proceedings  until 
the  commencement  of  the  present  suits — a 
period  of  nearly  ten  years. 
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On  ihe  31st  December  1862,  both  the 
suits,  which  are  the  subject  of  these  appeals, 
were  commenced,  one  by  the  respondents  as 
the  heirs  of  Mussamut  Raheebun  (deceased), 
sister  and  heiress  of  Villayut  Ally,  against 
the  appellant  (the  widow)  to  recover  three 
shares  of  the  estate,  admittins^  her  right  as 
widow  to  one- fourth  share.  The  other  was 
a  suit  by  the  appellant  against  the  respon- 
dents to  establish  her  claim  to  dower,  on  the 
alleged  ground  that  her  claim  to  dower 
might  otherwise  be  barred  by  the  law  of 
limitation. 

The  appellant  in  both  suits  asserted  that 
the  dower  agreed  to  be  given  on  her  marriage 
was  the  sum  of  40,000  rupees  and  one 
gold  mohur,  and  she  claimed  to  hold  the 
estate  uniil  this  dower  was  paid ;  whilst  the 
respondents  alleged  that,  in  the  family  of 
Villayut  Ally,  the  dower  was  always  fixed 
at  500  dirrums,  and  that  this  was  the  agreed 
amount  of  dower  on  this  marriage. 

The  claim  of  Mussamut  Bachun  to  hold 
the  property  to  satisfy  her  dower  cannot  be 
founded  upon  an  original  hypothecation  of 
the  estate  for  her  dower ;  for  such  a  right 
does  not  arise  by  the  Mahomedan  law  as  a 
consequence  of  the  gift  of  dower,  nor  was 
there  any  agreement  on  the  part  of  the  hus- 
band to  pledge  his  estate  for  the  dower. 
But  the  appellant  having  obtained  actual 
and  lawful*  possession  of  the  estates  under  a 
claim  to  hold  them  as  heir  and  for  her  dower, 
their  Lordships  are  of  opinion  that  she  is 
entitled  to  retain  that  possession  until  her 
dower  is  satisfied,  and  that  the  respondents 
cannot  recover  the  possession  of  their  shares, 

unless  that  satisfaction  has  taken  place. 

« 

It  is  not  necessary  to  say  whether  this 
right  of  the  widow  in  possession  is  a  lien  in 
the  strict  sense  of  the  term,  although,  no 
doubt,  the  right  is  so  stated  in  a  judgment  of 
the  High  Court  in  a  case  of  Ahmed  Hossein 
V.  Mussamut  Khodeejee  OlfWeekly  Reporter, 
Civil  Rulings,  368).  Whatever  the  right 
may  be  called,  it  appears  to  be  founded  on 
the  power  of  the  widow,  as  a  creditor  for  her 
dower,  to  hold  the  property  of  her  husband, 
of  which  she  has  lawfully,  and  without  force 
or  fraud,  obtained  possession,  until  her  debt  is 
satisfied,  with  the  liability  to  account  to  those 
entitled  to  the  properly,  subject  to  the  claim 
for  the  profits  received.  This  seems  to  have 
been  the  ground  on  which  the  claim  of  the 
widow  to  retain  the  pos.session  was  put  in 
Ameer-oon-Nissa  and  others  v.  Moorad-oon- 
Nissa  and  others    (6  Moore's  Indian  Cases 
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211).     Whether  the  dower  in  this  case  has   J 
been  discharged  out  of  the  proceeds  of  the 
estate  must,  of  course,  depend  on  ihe  deter- 
mination of  the   principal   question  in  the 
cause — What  is  the  amount  of  the  dower  ? 

The  question  raised  in  the  second  issue  in 
the  dower-suit  was,  whether  the  dower  was 
fixed  at  40,000  rupees  and  one  gold  raohar,  as 
alleged  by  the  widow,  or  at  500  dirnims, 
under  the  Mahomedan  law,  as  contended  for 
by  the  respondents. 

In  the  possession-suit,  the  issue  (4th) 
was  whether  Villayut  Ally  owed  Mussamut 
Bachun  40,000  rupees  and  one  gold  mohur 
for  dower  or  not. 

After  a  great  deal  of  evidence  had  been 
given  in  the  suits,  the  Principal  Sndder 
Ameen  held  that  the  appellant  had  not  made 
out  that  the  dower  was  fixed  at  40,:.^) 
rupees  ;  and  he  also  held  that  the  statement  of 
the  respondents,  that  the  dower  was  fixed  at 
500  dirrums,  "was  conjectural." 

On  the  appeal,  the  Judges  of  the  High 
Court  were  of  opinion  that  they  could  not 
declare  that  the  appellant  was  entitled  to 
demand  "the  immense  sum  of  dowry  which 
she  claims ;"  but  they  say  :  "  In  a  Mahotne- 
dan  marriage  between  contracting  parties  of 
rank  and  influence,  there  must  be,  of  course, 
some  dowry,  and  it  was  probably  a  handsome 
one." 

They  also  say  :  "  The  omission  of  the 
defendants  to  sue  for  their  share  of  the  in* 
heritance  indicates  a  consciousness  on  their 
part  that  Bachun  had  a  claim  of  dower  to 
be  satisfied  from  the  estate ;  and  as  the 
amount  of  dower  was  doubtless  considerable, 
though  we  cannot  declare  what  the  exact 
amount  was,  we  think  that,  under  the  cir- 
cumstances of  the  case,  it  will  be  just  and 
equitable  to  order  that  the  defendants  re- 
ceive no  mesne-profits,  except  what  has  ac- 
crued since  the  institution  of  their  suit. 
With  this  modification,  we  confirm  the  judg- 
ment of  the  lower  Court  in  this  case,  with 
costs  against  Bachun.'' 

Their  Lordships  are  unable  to  consider 
this  judgment  of  the  High  Court  as  a  final 
or  satisfactory  determination  of  the  naam 
question  in  the  suit.  The  learned  Judges, 
whilst  holding  that  the  evidence  did  not 
satisfy  them  that  the  dower  was  fixed  at 
40,000  rupees,  declare  that  it  "  was  probably 
a  handsome  one,"  and  that  the  conduct  of 
the  respondents  indicates  that  it  was  **  doubt- 
less considerable."  It  appears  to  their  Lord- 
ships that  the  widow,  on  the  view  taken  by 
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the  High  Couri,  was,  at  all  events,  entitled 
to  a  proper  dower,  to  be  ascertained  according 
to  Mahomedan  law.  But  no  attempt  was 
made  to  arrive  at  what  would  be  the 
proper  dower,  nor  was  any  account  taken 
of  trie  proceeds  of  the  estate.  It  is  obvious, 
therefore,  that  the  Court  has  set  off  one 
tinascertained  sum  against  another  unas- 
certained sum.  It  seems  to  their  Lordships 
that  this  mode  of  settlement,  if  suggested  to 
the  parties  as  a  compromise,  might  perhaps 
have  been,  with  their  assent,  a  fit  end  of  the 
lufgaxioo;  but  they  think  it  cannot  properly 
be  made  the  basis  of  a  decree  between  hostile 
litigants,  and,  therefore,  that  the  decree  so 
founded  ought  not  to  stand  in  its  present 
shape. 

Their  Lordships,  in  this  state  of  things, 
have  thought  it  right  to  look  carefully  at  the 
evidence  to  see  vThether  they  can  safely 
arrive  at  a  conclusion  which  would  prevent 
the  necessity  of  renewed  litigation,  and, 
whilst  fully  alive  to  the  importance  and  pro- 
priety of  their  ordinary  rule,  not  to  interfere, 
onless  upon  very  clear  grounds,  with  the 
findings  upon  questions  of  fact  where  the 
Courts  of  First  Instance  and  of  Appeal  have 
been  in  accord,  they  think  this  case  comes 
before  ihem  under  exceptional  circumstances, 
there  being,  in  truth,  no  explicit  finding  upon 
the  question  of  the  amount  of  dower. 

Ttie  appellant  called  nine  witnesses  who 
weie  present  at  the  marriage  ceremony  in 
1820,  and  these  persons  say  that  the  dower 
agreed  to  be  given  was  a  deferred  dower  of 
40,QDo  rupees.     About  an  equal  number  of 
vitaesses  called  by  the  respondents,  some  of 
whom  also  say  they  were  present  at  the  mar- 
riage, state  that  the  dower  was  fixed  at  500 
dirrums.    It  is  clear,  from  the  evidence,  thai 
Villayut  and  Bachun  were  both  **  in  opulence 
from  the  time  of  their  fathers ;"  and  it  is  con- 
sequently more  probable  that  a  high  sum  was 
fixed  than  such  a  low  sum  as  500  dirrums  ; 
indeed,  the  learned  Judges  of  the  High  Court 
came  to    this    opinion.      Their    Lordships 
would  have  hesitated  long  before  holding  that 
the  appellant  had  established  her  right  to  the 
tir-^er  she  claimed  if  the  proof  had  rested* 
01  y  on  the  oral  testimony  of  the  contract; 
hi    th-y  think  that  that  testimony    receives 
v<   '  strong  support  and  corroboration  from 
ll    evidence  given  of  what  was  usual  in  the 
<i    rict,  and  also  from  the  conduct  of  the  re- 
»1  indents  themselves. 

ic  evidence  of  what  was  customary 
P  cipally  came  from  the  respondents' 
«  icsses,  and  its  truth  may,  therefore,  be 
^    id  on.    It  shows  that,  in  the  province  of 


Behar,  and  in  the  caste  of  Sheiks,  40,000 
rupees  was,  amongst  wealthy  people,  the  usual 
dower :  this  amount  was  not  invariable, 
but  it  was  a  very  common  and  usual  sum, 
and  numerous  instances  are  cited  by  the  wit- 
nesses. One  witness,  Sheikh  Shahamut  Ally, 
says  :  '*  In  the  caste  of  Sheiks  in  the  pro- 
vince of  Behar,  and  in  Mahoonee,  the  custom 
is  usually  40,000  rupees  and  one  gold  mohur, 
and  the  custom  of  inconsiderable  dowers  is  of 
recent  date." 

It  was  pointed  out  by  the  learned  counsel 
for  the  respondents  that,  in  some  instances, 
this  large  amount  of  dower  was  fixed  in 
marriages  between  persons  who,  apparently, 
were  not  wealthy  ;  but  this  circumstartce 
rather  tends  to  corroborate  the  evidence  that 
it  was  a  usual  and  well-known  dower  than  to 
rebut  it. 

Three  cases,  also  coming  from  Behar,  were 
referred  to  from  the  reports  of  the  Sudder 
Dewanny  Adawlut,  where  this  sum  of 
40,000  rupees  was  the  amount  of  dower. 
These  instances  cannot,  of  course,  be  regarded 
as  evidence  in  the  cause  ;  but,  as  matter  of 
history,  they  are  consistent  with  the  testimony 
of  the  witnesses. 

Their  Lordships  must  not  be  understood  to 
decide  that  the  evidence  of  what  was  custom- 
ary in  the  district  would  be  sufficient  in 
itself  to  fix  the  amount  of  dower,  for  if  there 
had  been  no  evidence  of  an  agreed  amount,  it 
would  have  been  necessary  to  make  inquiries 
into  the  usual  amount  of  dower  in  the  familv 
of  the  appellant  ;  but  it  rs  impossible  not  to 
see  that  this  sum  of  40,000  rupees  was  a 
most  usual  amount  to  be  fixed,  and  that  fact 
gives  probability  to  the  statements  of  the 
witnesses  for  the  appellant,  who  proved  that 
such  was,  in  fact,  the  dower  agreed  upon  on 
this  marriage. 

Their  Ix)rdships  are  also  disposed  to  attri- 
bute great  weight  to  the  presumptions  which 
naturally  arise  from  the  conduct  of  the  res- 
pondents. It  is  plain  that,  from  the  pleadings 
in  the  Collector's  Court,  and  from  other 
transactions,  they  became  aware,  shortly  after 
Villayut's  death,  of  the  claim  for  dower,  and, 
although  they  opposed  the  widow's  claim 
to  possession,  showing  they  were  alive  to 
their  rights,  yet  after  she  had  obtained  it, 
they  took  no  step  for  ten  years  to  interfere 
with  her  possession. 

The  proper  inference  from  this  conduct  is, 
that  they  were  aware  that  she  had  a  claim  to 
a  large  dower,  certainly  to  an  amount  far 
beyond  the  insignificant  sum  of  500  dirrums, 
which  they  now  set  up,  and  which,  of  course, 
must  have  been  discharged  long  ag6,  and  that^ 
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they  acquiesced  in  her  holding  ihe  property 
for  that  larger  dower.  Knowing  what  her 
claim  was,  if  they  had  wished  to  dispute  it, 
and  to  have  the  real  amount  ascertained,  they 
might  at  any  time  have  instituted  a  suit  to 
obtain  the  possession  of  their  shares  of  the 
estate  if  the  dower  should  appear  to  have 
been  discharged.  But  they  delayed  doing  so 
for  ten  years,  therebjr  rendering  the  proof  of 
the  agreed  dower  more  difficult,  and  perhaps 
relying  upon  that  very  difficulty. 

Whilst  the  Judges  of  the  High  Court  treat 
this  conduct  of  the  respondents  as  indicating 
a  consciousness  on  their  part  that  the  dower 
had  been  fixed  at  a  considerable  amount,  they 
do  not  seem  to  have  drawn  the  further  infer- 
ence which  we  think  may  be  fairly  done,  that 
it  is  also  indicative  of  a  consciousness  on 
their  parts  that  what  the  appellant  asserted 
to  be  the  amount  was  the  true  and  proper 
amount ;  for  if  that  were  not  so,  it  might 
reasonably  be  expected  that  they  would  have 
taken  proceedings  at  an  earlier  period  to 
dispute  her  claim. 

In  the  result,  their  Lordships  have  come  to 
the  conclusion  that  there  was  an  agreed 
amount  of  dower  on  the  marriage  ;  and  they 
are  satisfied,  concurring  so  far  with  the  Courts 
of  India,  that  the  amount  of  dower  set  up  by 
the  respondents  has  been  disproved. 

Their  Lordships  further  think,  for  the 
reasons  given,  that  there  is  reasonable  evi- 
dence to  support  the  case  of  the  appellant 
to  the  dower  she  claims. 

The  appellant  also  objected  to  the  decree 
in  the  suit  for  possession,  because  certain 
tenements,  alleged  to  be  her  private  property 
(in  addition  to  the  two  tenements  found 
by  the  Courts  below  to  belong  to  her),  ought 
to  have  been  declared  to  be  hers.  But  no 
evidence  could  be  referred  to  by  the  appel- 
lant's counsel  in  support  of  this  contention  ; 
and  there  seems  to  be  no  ground  for  impeach- 
ing the  concurrent  decrees  of  the  two  Courts 
on  this  point. 

.  Their  Lordships  will  humbly  report  to 
Her  Majesty  that  the  appeals  should  be  allow- 
ed in  both  suits,  so  far  as  they  relate  to  the 
claim  for  dower;  that  the  decrees  under 
appeal  should  be  reversed;  and  that  it 
should  be  declared  in  both  suits  that  the 
dower  agreed  to  be  given  on  the  marriage  was 
the  deferred  dower  of  40,000  rupees  and  one 
^  gold  mohur. 

With  regard  to  the  suit  for  possession, 
their  Lordships  have  considered  whether  they 
ought  to  advise  Her  Majesty  to  direct  an 
account  to  be  taken  in  that  suit ;  but,  consi- 
dering tYie  way  in  which  the  litigation  has 


been  conducted,  that  no  account  has  ever 
been  asked  for  by  the  respondents,  and  that 
mesne-profits  were  not  even  claimed  in  the 
suit,  they  think  it  will  be  more  convenient  to 
follow  the  course  taken  in  the  casef  already 
cited  from  6  Moore's  Indian  Appeals,  p.  211, 
and  to  advise  Her  Majesty  that  that  suit,  so 
far  as  it  prays  possession,  should  be  dismissed 
as  against  the  appellant  without  prejudice 
to  any  suit  that  may  be  instituted  by  the 
respondents  for  an  account  and  adoiinistra- 
tion  of  Villayut  Ally's  estate  consistently 
with  the  above  declaration  as  to  the  appel- 
lant's dower.  i 

Their  Lordships  are  further  of  opinion 
that  the  order  to  be  made  in  the  appeal 
should,  as  far  as  possible,  provide  against  the 
re-opening  of  any  of  the  questions  which  have 
been  litigated  in  these  suits.  The  order,  there- 
fore, which  they  will  hunibly  recommend  Her 
Majesty  to  make,  will  be  the  following  :— 

That  the  appeal  be  allowed,  and  that  the 
decrees  under  appeal  be  reversed,  and  the 
following  decree  be  made  in  both  suits:— 

That  it  be  declared  that  the  dower  agreed 
to  be  given  on  the  marriage  of  the  appellant 
with  Sheikh  Villayut  Ally,  deceased,  was  the 
deferred  dower  of  40,000  rupees  and  one  gold 
mohur ;  and  that  the  appellant,  being  in  the 
possession  of  the  estates  of  the  said  Villajut 
Ally,  is  entitled  to  retain  such  possessioa 
until  the  whole  of  what  is  due  to  her,  io 
respect  of  such  dower,  has  been  paid  and 
satisfied : 

That  it  be  further  declared  that  the  whole 
of  the  property  claimed  in  the  suit  wherein  the 
respondents  are  plaintiffs,  with  the  excep- 
tion of  Mouzah  Poondareek  and  Mouzah 
Kurareea,  and  the  sum  of  300  rupees  in  the 
decree  of  the  Principal  Sudder  Ameen  men- 
tioned, belonged  to,  and  formed  part  of,  the 
estate  of  Sheikh  Villayut  Ally,  deceased; and 
that  the  respondents,  as  the  representatives 
of  Mussamut  Raheebun,  deceased,  arc  entitled 
to  three-fourths  of  the  said  property,  subject 
to  the  claim  thereon  of  the  said  appellant  in 
respect  of  her  before-mentioned  dower : 

That  it  be  ordered  that  the  suit  of  the  said 
respondents,   so  far  as  it  seeks  to  recover 
possession  of  the  shares  of  the  said  estate, 
do  stand  dismissed  as  against  the  appellant, 
but  without  prejudice  to  any  suit  that  may' 
hereafter  be  instituted  by  them  for  an  ac-i 
count   and   administration  of  the  estate  of 
Villayut  Ally,  or  to  enforce  their  rights  there-.' 
in  consistently  with  the  above  declarations: 

That  the  costs  of  both  the  said  two  suiU 
in  the  Zillah  and  High  Courts  should  be  ap- 
portioned between  the  parties  according  lo 
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the  practice  of  those  Courts  in  cases  wherein 
a  iittgaot  is  only  partially  successful  ;  and 
that  ihe  costs  (if  any)  which  have  been  paid 
by  the  appellant  under  the  decrees  under 
appeal  fihottld  be  re-paid  to  her. 

That  the  causes  be  remitted  to  the  High 
G>nTt,  with  directions  to  carry  out  this 
order. 

The  appellant  having  failed  as  to  part  of 
the  aobjects  of  her  appeal,  no  corts  will  be 
given  in  this  appeal. 


The  2.st  December  1871. 

Present : 

Sir  James  W.  Colvile,  Sir  Montague  Smith, 
Sir  Robert  P.  Collier,  and  Sir  Lawrence 
PecL 

llsBoi»— Duty  of  Guardians— Compromise— 
Burden  of  Proof. 

On  Appeal  from  the  High  Court  at 
Calcutta* 

Baboo  Lekraj  Roy 

versus 

Baboo  Mahtab  Chund  and  others. 

k  k  Budoubtedly  the  duty  of  guardians  scrupulously 
Isrccwd  the  ititerests  of  minors  in  dealing  with  their 
IMliti  I  ^  and  the  Court  will,  when  necessary,  enforce  the 
ptrfwmance  of  this  duty.  But  the  interests  of  infants 
woaii  seriously  saffer  if  a  notion  were  to  prevail  that 
fiavditM  were  bound,  for  their  own  security,  to  contest 
afi  daims  against  an  infant's  estate,  whether  well  or  ill 
lied ;  and  such  a  notion  might  prevail  if  the  com  pro- 
of a  daim  of  debt  confirmed  by  a  decree  of  a  Court 
to  be  set  aside  after  16  years  without  distinct  proof 
•ffiaiid. 

Is  tiiis  case  the  burden  of  proving  his  allegations  that 
ifaesoit  was  fictitious,  and  the  compromise  of  it  fraudu- 
lent aadcollasive,  lay  upon  the  plaintiff ;  and  an  element 
ia  that  proof,  without  which  his  case  amounted  to  no* 
tfan^,  wastke  non-exibtence  of  adebt.  But  as  the  lower 
CmJis  fell  into  an  error  in  point  of  law  in  assuming  that 
tim  bsrden  of  proof  of  the  debt  lay  upon  the  defendant, 
19b  FHtfvr  Council  reversed  their  decisions,  and  dis- 
tbesait  with  costs.     • 


Th«  principal  facts  of  this  case  are  as 
follow  ;— 

Salamat  Roy,  a  merchant  and  banker, 
employed  Laljee  Mull  as  the  principal  mana- 
CJ^  of  his  bu<»iness.  On  the  death  of  Salamut 
Aof     iljee  Mull  continued  to  manage  the 

l*w J,  which  was  carried  on  in  the  name 

^  S      eshurry,  the  widow,  and  Lekraj  Roy, 

ti>e  ntson  of  Salamut  Roy.     Laljee  Mull 

^^  ted  Mahtab  Chund,  the  infant  son  of  his 
^ro         Indcrjeet   Mull,  and  appointed   by 


% 
P11 


n  the  judfoient  of  Morgan  and  Shumboouauth 
"    nh  January  1865; 


will  Inderjeet  Mall  and  Gunga  Pershaud,  a 
gomashta  in  his  service,  the  guardians  of 
l\is  adopted  son.  Laljee  Mull  died  in  August 
1845,  and  on  the  26ih  September  1845  a 
certificate,  under  Aft  XX.  of  1841,  was  duly 
granted  to  the  guardians,  notwithstanding 
the  opposition  of  Surbeshurry. 

In  January  1846,  Surbeshurry,  as  the 
mother  and  guardian  of  Lekraj  Roy,  instituted 
a  suit  against  Inderjeet  Mull  and  Gunga 
Pershaud  to  recover  from  the  estate  of  Laljee 
Mull  the  sum  of  i  ,76, 152  rupees  7  annas  4  pie, 
being  the  amount  of  alleged  defalcations  or 
misappropriations  on  the  part  of  Laljee  Mull. 
After  various  proceedings  had  taken  place  in 
this  suit,  and  witnesses  had  been  examined 
on  both  sides,  it  was  settled  by  a  '*  ruffa- 
hamah,''  or  deed  of  compromise,  whereby  it 
was  agreed  that  74,000  rupees  should  be  paid 
by  the  defendants  in  instalments.  This 
'*  ruffanamah"  was  filed  on  the  records  of 
the  Court  on  the  1  ith  of  January  1847,  and 
confirmed  by  a  decree. 

Mahtab  Chund  came  of  age  inOctober  1 86 1 , 
and,  on  the  3rd  January  1863,  commenced 
the  present  suit  against  Lekraj  Roy,  the  son 
of  Surbeshurry  (who  had  died  in  1850),  to 
recover  from  him  all  that  had  been  paid, 
together  with  interest  thereon,  under  the 
above  deed  of  compromise,  amounting  to 
68,753  rupees  15  annas  6  pie,  on  the  ground 
that  the  suit  of  1846  was  a  fictitious  one,  and 
that  the  compromise  of  it  was  fraudulent  and 
collusive  between  Surbeshurry  and  the  guar- 
dians of  Mahtab  Chund. 

Judgment  was  given  in  the  plaintiff's 
favor,  to  the  full  amount  of  this  demand  in 
the  Zillah  Court;  and  that  judgment  was 
subsequently  afiirmed  in  the  High  Court. 
Against  this  judgment  the  defendant  appeals. 

There  is  no  allegation  of  fraud  against  the 
defendant,  who,  at  the  time  of  the  transac- 
tion which  is  impeached,  was  a  child  of  10 
years  old.  The  plaintiff  took  upon  himself 
the  burden  of  establishing  fraud  and  collusion 
on  the  part  of  the  defendant's  mother  and 
his  own  guardians,  one  of  whom  was  his 
natural  father.  It  was  contended  that,  inas- 
much as  the  guardians  were  dealing  with  the 
property  of  an  infant,  it  was  incumbent  on 
the  defendant  to  show  that  such  dealing  was 
for  the  infant's  benefit ;  and  the  case  of  Hunoo- 
man  Persaud  Pandy  v,  Mussamut  Babooee 
MunrajKoonweree  (6  Moore's  Indian  Appeals 
393),  followed  by  Lalla  Bunseedhur  v.  Koon- 
wur  Bendeseree  Dutt  Singh  (10  Moore's  In- 
dian Appeals,   p.  454),  ^'Vas  referred   to   in 
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support  of  this  proposition.  But  it  is  to  be 
observed  that,  in  the  latter  case,  fraud  on  the 
part  of  the  guardians  was  clearly  established, 
and  that  in  the  former,  the  question  turned 
on  the  power  of  guardians  to  charge  an  in- 
fant's estate  by  way  of  loan  or  mortgage ; 
whereas  no  such  power  is  here  in  question, 
inasmuch  as  it  was  the  manifest  duty  of  the 
guardians,  who  were  also  administrators  of 
the  estate  (having  received  a  certificate  in 
pursuance  of  Ad  XX.  of  1841),  to  pay  all 
just  debts  of  the  testator. 

Their  Lordships  have  carefully  examined 
the  evidence  en  the  part  of  the  plaintiff,  and 
are  unable  to  find  in  it  anything  amounting 
to  proof,  that  either  the  institution  of  the  suit 
or  the  compromise  was  fraudulent  or  collu- 
sive. Although  the  greater  part  of  the  pro- 
ceedings in  that  suit  have  been  destroyed,  it 
is  sufficiently  plain  from  what  remains  that 
it  was  to  all  appearance  a  contested  suit,  and 
that  it  had  proceeded  to  the  point  of  deposi- 
tions being  taken  on  both  sides  before  it  was 
compromised  under  a  decree  of  the  Court. 
The  evidence  by  which  the  plaintiff  seeks 
to  set  aside  that  decree,  which  had  been  in 
force  for  sixteen  years,  is  that  Gunga 
Pershaud  filled  the  double  character  of  guar- 
dian of  the  plaintiff  and  gomashta  to 
Surbeshurry ;  that  Inderjeet  Mull  was  a  man 
of  weak  understanding,  under  the  influence 
of  Gunga  Pershaud ;  and  that  it  was  publicly 
known  at  the  time  that  the  settlement  was 
unjust.  The  latter  description  of  evidence 
was  inadmissible,  while  the  former  could  at 
the  most  raise  a  certain  amount  of  suspicion, 
not  approaching  to  proof,  or  even  presump- 
tion, of  the  mala  fides  of  Gunga  Pershaud  : 
while,  on  the  other  hand,  there  is  a  strong 
presumption^against  Inderjeet  Mull  entering 
into  a  conspiracy  for  the  purpose  of  defraud- 
ing his  own  son. 

Their  Lordships  have  further  examined 
the  evidence  of  the  defendant,  with  a  view 
to  ascertain  whether  it  supplies  the  defect  of 
proof  on  behalf  of  the  plaintiff.  It  undoubt- 
edly appeared  that  the  defendant  absented 
himself  in  order  to  escape  examination,  that 
he  withheld  the  account-books  in  his  posses-* 
sion  until  peremptorily  required  to  produce 
them,  and  abstained,  without  explaining  why, 
from  calling  some  persons  still  alive,  who  are 
described  as  forming  an  assembly  of  arbitra- 
tors, to  whom  the  accounts  of  Laljee  Mull 
were  submitted  before  the  compromise  in  the 
former  suit.  It  is  further  stated  by  the  Judge 
of  the  Ziliah  Court  that  the  accounts,  when 
produced,  disclosed  upon  the  face  of  them 
only  a  balance  of  about  18,000  rupees  as  due 


from  Laljee  Mull,  upon  which  two  observa- 
tions arise — first,  that  whatever  the  defalca-^ 
tions  of  Laljee  Mull  may  have  been,  they 
would  not  necessarily  have  appeared  on  the 
mere  inspection  of  the  books ;  and,  secondly, 
that  if  a  defalcation  to  the  above  amount  ap- 
peared on  Laljee  Mull's  own  showing,  the 
defendant  would  be  entitled  to  retain  at  the  | 
least  that  amount.  We  do  not  dwell  on  the  j 
deposition  of  the  witness  called  by  Gunga  ; 
Pershaud,  apparently  with  the  view  of  contra- 
dicting the  plaintiff's  case,  which  was  that  In- 
derjeet Mull  was  a  tool  in  his  (Gunga's) 
hands,  and  of  exonerating  himself  by  throw-  , 
ing  the  whole  responsibility  of  the  transaction 
upon  Inderjeet.  Although  the  plaintiff,  if 
he  had  proved  a  case  of  fraud,  might  have 
been  justly  entitled  to  contend  that  it  was  not 
answered  by  that  of  the  defendant,  still  their 
Lordships  cannot  regard*the  case  of  the  de- 
fendant as  supplying  that  proof  of  fraud 
which  the  plaintiff  failed  to  adduce,  and  with- 
out which  the  compromise  of  1847  could  not 
be  set  aside.  It  is  undoubtedly  the  duty  of 
guardians  scrupulously  to  regard  the  interests 
of  minors  in  dealing  with  their  estates,  and 
the  Court  will,  when  necessary,  enforce  the 
performance  of  this  duty.  But  the  interests 
of  infants  would  seriously  suffer  if  a  notion 
were  to  prevail  that  guardians  were  bound,  for 
their  own  security,  to  contest  all  claims  against 
an  infant's  estate,  whether  well  or  ill  founded; 
and  such  a  notion  might  prevail  if  the  compro- 
mise of  a  claim  of  debt  confirmed  by  a  de- 
cree of  a  Court  were  to  be  set  aside  after 
sixteen  years  without  distinct  proof  of  fraud. 

Their  Lordships  fully  subscribe  to  the  rule 
which  has  been  more  than  once  laid  down, 
that  a  very  strong  case  on  the  part  of  the  appel- 
lant is  required  to  induce  them  to  set  aside  Ac 
finding  of  two  Courts  on  a  question  of  fact 
In  this  case,  however,  thev  are  of  opinion 
that  the  Judge  of  the  Ziliah  Court  fell  into 
an  error  in  point  of  law.  in  assuming  that  the 
burden  of  proof  of  the  debt  lay  upon  the 
defendant.  The  burden  of  proving  his  alle- 
gations, that  the  suit  was  fictitious  and  the 
compromise  fraudulent  and  collusive,  lay  upon 
the  plaintiff ;  and  an  element  in  that  proof, 
without  which  his  case  amounted  to  nothing, 
was  the  non-existence  of  a  debt.  It  rested, 
therefore,  with  him  to  give  at  all  events 
some  primd-facie  evidence  of  this  before  the 
burden  of  proof  was  shifted  to  the  defendants. 
Inasmuch  as  this  error  seems  to  have  influen- 
ced the  decision  of  both  the  Indian  Courts 
who,  in  the  opinion  of  their  Lordships,  have 
given  undue  weight  to  the  non-appearance  of 
the  defendant  (a  mere  child  at  the  time  of 
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the  transaction  in  question),  and  to  his  reluc- 
tance to  produce  the  books,  their  Lordships 
consider  that  they  are  not  infringing  the  rule 
above  referred  to  by  deciding  in  favour  of  the 
appellants. 

On  these  grounds,  their  Lordships  will 
hnmbly  report  to  Her  Majesty  that  the 
decrees  of  the  High  Court  and  of  the  Zillah 
Conrt  ought  to  be  reversed^ and  that,  in  lieu 
thereof,  a  decree  ought  to  be  made,  dismiss- 
ing the  respondent's  suit  with  costs,  and  their 
Lordships  will  direct  that  the  appellants  have 
the  costs  oi  this  appeal. 


The  8th  January  1873. 

Present  : 

The  Hon'ble  F.   A.  Tilover  and  Dwarkanath 
Mitter,  Judges, 

Enhancement—  Rent— Notice— Dismissal- 
Appeal— Act  Vin.  of  1869,  B.  C ,  s.  102. 

Case  No.  838  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  0/  Tipper  ah,  dated  the  loth 
April  i8yr,  affirming  a  decision  of  the 
Moonsiff  of  Toobgeebaggrah^  dated  the 
20th  January  i8*ji. 

Goluck  Chunder  Dutt  (Plaintiff),  Appellant, 

versus 

Meah  Rajah  Mijee  (Defendant),  Respondent, 

Baboo  Doorga  Mohun  Doss  for  Appellant. 

Bahoo  Huree  Mohun  Chuckerbutty  for 
Respondent. 

fo  this  case,  the  Judge  wrongly  dismissed  plaintiff's 
«ji  on  the  ground  that  no  notice  had  been  served  on 
weodant,  mistaking  the  nature  of  the  suit,  which  was 
not  one  for  enhancement,  but  to  recover  rents  at  rates 
piWiOBdy  settled,  no  notice  being  required  in  the  latter 
^-  But  as  the  value  of  the  suit  was  under  Rs.  100, 
«»  High  Court  could  not  interfere,  there  being  no 
*PPeal  to  it  under  Adl  VIII.  of  1669,  B.  C.,  s.  102. 

^/w^r,  J, — A  PRELIMINARY  objection  has 
«en  uken  by  the  special  respondent's 
pfeadcr  that  under  section  102,  Ad  VIII.  of 
J869,  B.C.,  there  is  no  appeal  from  the 
JiMige's  order. 

That  section  lays  down  that  there  shall  be 
W>  appeal  in  suits  under  the  Ad,  the  value 
ra  which  does  not  exceed  Rs.  100,  where 
««  right  to  enhance  or  vary  the  rent  of  a 
Whas  not  been  determifted,  and  it  is  con- 
tended that  the  Judge  has  decided  no  such 
nght  in  the  present  case. 


It  appears  that  there  is  a  long-standing 
dispute  between  these  parties  as  to  the  amount 
of  rent  payable  ;  and  the  plaintiff  got  an 
ex'parte  decree  for  the  rent  of  half  of  the 
year  1275  at  the  r^te  of  Rs.  52  7-4.  This 
decree  he  endeavoured  to  use  as  estopping 
the  defendant  from  setting  up  a  defence  in 
the  present  suit,  which  is  for  rent  due  in  the 
year  1277. 

The  Judge  held  that  the  former  decree 
was  not  an  estoppel,  and  then,  finding  that 
no  notice  had  been  served  on  the  defendant, 
dismissed  the  plaintiff's  suit.  It  seems  clear 
that  the  Judge  must  have  misunderstood  the 
nature  of  the  plaintiff's  suit,  which  was  not 
one  for  enhancement,  but  to  recover  rent  at 
rates  previously  settled.  In  such  a  suit, 
"  notice  "  would  not  be  required  ;  and  were 
we  in  a  position  to  hear  the  appeal,  we  should 
decide  that  the  Judge  was  wrong. 

But  section  102  of  the  Rent  Law  seems 
to  us  to  bar  an  interference.  It  cannot  be 
said  thai  the  Judge  has  decided  any  question 
of  right  to  enhance  or  vary  the  defendant's 
rent.  He  has  refused  to  go  into  that  ques- 
tion, because  the  preliminary  step  of  serving 
notice  had  not  been  taken,  and  so  the  value 
of  the  suit  being  under  Rs.  100,  there  is, 
it  seems  to  us,  no  appeal  to  this  Court. 


The  loth  January  1872. 
Present  : 

The  Hon  ble  H.  V.  Bayley  and  W.  Markby, 

Judges. 

Adverse  Possession  for  12  years— Limitation- 
Section  30,  Act  XIV.  of  1859— Decree  for  Pos- 
session not  executed.  • 

Case  No  835  of  1871. 

Special   Appeal  from   a  decision  passed  by 
the     Additional    Subordinate     Judge    of 
Mymensinghy  dated  the  28th  April  i8jiy 
reversing   a   decision   of  the   Moonsiff  of 
Bazeelpore,  dated  the  2jrd  August  1870, 

,  Ameeroonissa  Begum  (Defendant),  ^^/^//a«/, 

versus 

Amir  Khan  (Plaintiff),  Respondent. 

Baboo  Debendro  Ndrain  Bose  for  Appellant. 

Moonshee  Mahomed  Yusuf  for  Respondent. 

A  having  obtained  a  decree  for  possession  against  B, 
and,  notwithstanding  that  decree,  B  remained  m  wholly 
undisturbed  possession  for  12  years  without  acknowledge- 
ing  A*s  title,  B  was  considered  as  having  fcquired  a 
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good  title  by  his  12  years'  possession,  A*s  decree  obtain- 
ed intermediately  having  become  null  under  section  20, 
Act  XIV.  of  1859. 

The  principle  adopted  in  this  country  appears  to  be 
that  the  period  of  possession  which  is  sufficient  to  bar 
the  remedy  is  also  sufficient  to  transfer  the  right. 

Markhyy  J, — This  appeal  relates  to  a  share 
in  certain  land,  possession  of  which  the  plain- 
tiff in  this  suit  seeks  to  recover.  The  plaintiff 
has  shown  that  he  was  in  possession  of  it 
from  1856  to  1868  for  a  full  period  of  twelve 
years,  claiming  to  hold  it  under  a  purchase 
from  certain  persons  whom  he  alleged  to  be 
the  owners. 

It  appears  that  in  1859  a  suit  was  brought 
bv  the  present  defendant  against  the  present 
plaintiff  to  recover  possession  of  this  very 
identical  land,  and  that  the  present  plaintiff 
set  up  as  a  defence  in  that  suit  the  purchase 
on  the  strength  of  which  he  has  all  along 
claimed  to  hold  but  failed,  and  a  decree  was 
given  against  him. 

It  is  found  by  the  lower  Courts  that,  not- 
withstanding this  decree,  the  plaintiff  remained 
in  undisturbed  possession  of  the  property  until 
the  year  1868,  when  the  defendant  induced 
the  tenants  to  give  kubooleuis  to  her,  and 
acknowledge  her  as  the  owner,  since  which 
time  she  has  been  collecting  the  rents. 

The  Lower  Appellate  Court  has  held  that, 
under  these  circumstances,  the  plaintiff  has  a 
good  title  to*  the  property  by  reason  of  his  12 
years'  possession. 

Upon  the  argument  of  this  appeal,  it  is 
not  denied  that  x  2  years'  uninterrupted  posses- 
sion will  give  a  good  title  to  land  in  ac- 
cordance with  the  decision  in  the  case  of 
Gunga  Gobind  Mundul  vs.  the  Collector  of 
the  Twenty-four  Pergunnahs  and  others, 
7  W.  R.,  P.  C ,  page  21 ;  but  it  is  contended 
that  the  prosecution  of  the  suit  in  1S59,  and 
the  decree  obtained  therein,  was  an  interrup- 
tion, and  that,  after  that  decree,  the  plaintiff 
would  not  gee  a  title  until  at  least  12  years 
had  elapsed  from  the  date  of  the  decree. 

It  is  somewhat  puzzling  to  find  such  a 
curious  state  of  things  as  a  party  obtaining 
a  decree  for  possession,  and  then  making  no 
nse  of  it.  But  as,  under  section  20,  Act 
XIV.  of  1859,  that  decree  cannot  now  be  exe-* 
cuted,  and  has,  in  fact,  become  absolutely  null, 
and  as  plaintiff  did,  notwithstanding  the  de- 
cree, remain  in  possession  wholly  undisturbed, 
and  further  as  there  is  no  suggestion  that  the 
title  of  the  defendant  was  in  any  way  what- 
ever acknowledged  by  the  plaintiff,  the  alle- 
gation being  that  the  defendant  actually 
obtained  possession  under  the  decree,  which 
allegation  is  found  to  be  false,  I  think  the 
plaintiff-must  be  considered  ashavingacquired 


a  goo  i  title  by  his  1 2  years'  possession.  Hid 
the  situation  of  the  parties  been  reversed,  and 
the  defendant  had.  instead  of  obtaining  re- 
cognition of  her  title  by  the  tenants,  brooght 
the  suit  to  recover  possession,  she  must  bate 
failed,  inasmuch  as  her  cause  of  action 
clearly  had  not  arisen  within  12  years;  and 
the  principle  which  has  been  adopted  in  this 
country,  and  which,  I  think,  is  a  most  salutary 
one,  appears  to  be  that  the  period  of  posses- 
sion, which  is  sufficient  to  bar  the  remedy,  is 
also  sufficient  to  transfer  the  right. 

I.  therefore,  think  that  the  decision  of  the 
Lower  Appellate  Court  upon  this  point  was 
right  in  law,  and  that  this  appeal  ought  to  be 
dismissed  with  costs. 

Bay  ley,  J, — I  concur. 


The  nth  January  1872. 
Present  : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chiif 
Justice,  and  the  Hon*ble  G.  Loch,  Judge. 

Burmah  Timber  Trade— Taixwahs  (Effect  of)- 
Construction— *•  RccetTcd"— **  Entered. 

In  the  Matter  of 
The  Burmah  Company,  Limited,  PeliliQntr, 

versus 
R.  Snadden,  Opposite  Party. 
Mr,  W.  A.  Montr iou  for  Petitioner. 
The  Advocate-General  for  Opposite  Party. 

According  to  the  timber  trade  in  Burmah,  the  hoWiM 
of  what  are  called  taineahs  does  not  give  possessiofl« 
the  timber;  and  where  the  parties  in  a  co"^™^',"^^  !,^ 
word  *'  received,"  and  do  not  think  fit  to  use  thejoro 
"entered,"  they  must  be  taken  to  have  loteaded  wc 
word  "  received  "  to  have  the  meaning  of  ^"^T^, 
tained  possession  of  the  goods,  and  not  merely  w 
ing  entered  and  got  taineahs  for  them. 

Couc/i,   a  7.— The  parties  to  this  suit, ^H 
appears,  were  well  acquainted  with  '^^.      . 
of  this  trade,  and  the  practice  of  ^"^^""^^^ 
timber,  and  receiving  what  are  called  '^'*^ 
for  it.     With  this  knowledge  they  enicrw 
into    the    agreement    of    the    31st   Aw^ 
1867,  and  in  that  they  say  that  "  the  mo^ 
"  that  has  arrived  and  been  received  by  eft 
*'  of  the  contracting  parties,  is  10  be  ^^^*' 
"  by  them  as  their  respeciive  property  a 
*'  lutely,    provided    always    that    the    m^ 
"  already  received  do  not  exceed  ^^^.  .^u^j 
*'  moiety  now  agreed  on."  Now,  I  ^^'**^|^ 
if  the  parties  had  intended  that  this  ^^  ^ 
mean  timber  which  had  been  '^^^    ,  .^"uavc 
tainzah    granted   for   it,   they  would   ^^ 
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used  that  word  in  their  contract  instead  of  ! 
the  word  "  received."  They  are,  as  I  have 
said,  parties  not  entering  into  the  contract  in 
ignorance  of  the  circumstances  ;  and  when  we 
find  the  word  ^received  "  in  the  contract ,  I 
do  not  think  a  Court  is  justified  in  holding 
liiat  that  meant  "  entered  "  merely.  The 
word  must  receive  its  ordinary  meaning,  and 
we  mast  consider  that  it  means  the  timber 
which  was  received  by  the  parlies.  And 
that  that  was  understood  at  the  time  this 
plaint  was  filed  as  the  meaning  appears  from 
the  laognage  of  the  plaint  itself ;  for,  after 
setting  oat  the  Contract,  the  plaint  goes  on 
U>  say  that  ''  the  first  defendant,  who  had  by 
"  the  terms  of  the  deed  the  management  for 
*'lhe  effectaal  carrying  out  of  the  agreement, 
"jointly  with*  Mr.  Hannay,  first  plaintiff's 
''agent,  had,  at  the  time  the  said  deed  was 
"entered  into,  and*had  since,  obtained  deli- 
''very  of  367  logs  of  limber"  not  entered 
and  got  tainzahs  for  them,  but  had  obtained 
delivery  of  them. 

Then  the  case  proceeds  to  trial,  and  in  his 
decision  the  learned  Recorder  says  that  the 
first  defendant  has  been  unable  to  obtain  pos- 
session by  reason  of  various  prohibitory 
orders  and  injunctions.  1  do  not  think  it 
matters  what  the  reason  was.  It  was  incum- 
bent upon  the  plaintiffs  to  show  that  the 
defendant  had  received  the  timber  with  which 
they  sought  to  charge  him  ;  and  the  Recorder 
appears  to  think,  and  indeed  it  is  plain  from 
the  way  in  which  he  deal*  with  the  case,  that 
there  was  no  evidence  before  him,  nor  had 
any  been  offered,  of  a  receipt  by  the  defend - 
imSnadden  of  the  timber.  Then  the  Recorder 
deals  with  the  case  in  a  manner  which,  to  my 
Blind,  shows,  not  only  that  he  had  not  such 
widence,  but  thai  he  did  not  even  think  that 
he  could  treat  the  entering  the  timber  and  ob- 
^ining  a  iainzah  as  primd-facie  evidence  of 
possession,  because  he  says  that  **  the  finding 
00  the  third  head  is  dependent  on  the  interpre- 
toion  1  have  already  noticed  to  be  put  on  the 
^td  *  received,'  "  and  he  takes  upon  himself 
tosayihat,  taking  all  the  circumstances  of  the 
case  into  consideration,  "the  only  sense  in 

whicnihc  word  •  received '  can  be  construed 
*^«  against  the  plaintiffs  is  that  the  limber  had 
**  been  entered  at  Kadoe,  inasmuch  as,  by 
^  cmering  such  timber,  first  defendant  put 

It  out  of  the  plaintiff's  power  to  obtain 
^possession,  as  they  would  otherwise  have 
**done,  of  the  timber  for  themselves.'-  Now, 
"appears  to  me  that  in^* doing  this,  he  was 

testily  taking  upon  himself  to  alter  the  con- 
Wt  which  these  parties  had  made.  He  had 
^  ^ht,  especially  when   they  must   have 


known  perfectly  well  the  nature  of  the  trade, 
and  what  was  done  with  regard  to  entering 
the  timber,  to  substitute  the  word  "  entered" 
for  the  word  *' received"  in  the  contract. 
He  ought  to  have  put  the  ordinary  construc- 
tion upon  the  word  "  received,"  and  if  there 
was  no  evidence  in  the  case  to  satisfy  him 
that  the  timber  had  been  received,  he  ought 
not  to  have  decided  in  favour  of  the  plaintiffs. 
Then  it  is  argued  that  the  leaving  of  the 
tainzahs  was,  in  fact,  the  possession  of  the 
timber,  or  that  it  was  such  evidence  as  threw 
upon  the  defendant  the  onus  of  explaining  it 
and  shpwing  that  he  had  not  possession.  1 
think  that  is  not  so  ;  and  the  nature  of  these 
tainzahs  is  shown  by  the  judgment  of  the 
Court  in  the  case  to  which  I  have  been  refer- 
red, and  which  judgment,  to  my  mind,  shows 
that  the  possession  of  the  tainzahs  does  not 
give  possession  of  the  timber.  The  judgment 
in  that  case  was  the  judgment  of  Mr.  Justice 
Trevor  and  Mr.  Justice  Glover.  They  say  : 
"  The  lower  Court  found  (i)  that  there  was  no 
''  mortgage  of  the  timber ;  (2)  that  the  plaint- 
"  iffs  never  had  possession  of  the  170  logs, 
'^  and  that  the  tainzahs  gave  them  no  special 
"  rights  against  them;  and  (3)  that,  although 
"  the  defendant's  conduct  was  suspicious, 
''  there  was  no  sufficient  proof  that  the  pur- 
'*  chase  was  maid  fide  and  with  notice."  Then, 
having  disposed  of  the  first  question  with 
regard  to  there  being  a  mortgage  of  the  timber, 
the  judgment  proceeds:  "Then,  as  to  the 
"  tainzahs,  had  they  the  effect  of  gWittg  abso- 
"  lute  possession  of  the  176  logs  to  the  bor- 
"  rowers,  and,  if  not  that,  did  they  give  any 
''  rights  10  the  parties  holding  them  and 
*"  operate  as  an  equitable  lien  on  the  timber 
**  which  they  represented  until  the  appellant's 
*' claims  were  satisfied;"  and  after  stating 
that  the  Judge  below  had  fotmd  as  a  fact  that 
the  tainzahs  were  for  a  time  in  appellant's 
possession,  they  say  :  **  We  think  that  the 
*'  evidence,  although  not  so  clear  as  it  might 
"  have  been  had  the  parties  been  properly 
"  examined,  is  sufficient  to  prove  more  than 
"  this,  and  that  the  balance  of  testimony 
*'  inclines  in  favour  of  the  appellant's  story 
**  that  the  certificates  were  made  over  to  them 
and  remained  in  their  bands  till  their 
interview  with  the  borrowers,  when  the 
'*  woman  Mah  Bhmah  snatched  them  from 
**  Kymet  Nee.  But  granting  that  this  per- 
*'  son  had  possession  of  the  tainzahs^  and 
**  was  improperly  deprived  of  them,  we  do 
**  not  think  that  these  documents  gave  him 
**  any  actual  possession  of  the  timber.  They 
**  were  endorsed,  and  therefore,  by  the  custom 
**  of  the  country,  the  holder  could  not  sell 
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"  the  property  they  represented ;  ihey,  in 
*'  short,  appear  to  us  to  have  been  merely  a 
''  security  for  the  original  debt,  an  equitable 
**  lien  which  prevented  the  owner  of  the 
''  timber  from  parting  with  it  to  third  parties, 
**  except  on  the  understanding  that  it  was  so 
"  burthened/' 

The  Court  say  that  tainzahs  do  not  give 
possession  of  the  timber,  and  in  fact  they 
would  not.  The  endorsement  may  transfer 
the  property,  but  the  possession  is  not  in  the 
party  holding  the  iatnzah.  He  has  got  a 
right  of  property,  and  he  may  have  that 
kind  of  possession,  possibly,  which  goes  with 
the  property,  and  which  is  in  many  cases 
quite  distinct  from  the  actual  possession; 
and  where  the  parties  in  this  contract  used 
the  word  *'  received,"  and  did  not  think  fit, 
which  they  might  have  done  if  they  had 
so  intended,  to  use  the  word  **  entered,''  1 
think  that  they  intended  it  to  have  the  mean- 
ing of  having  obtained  possession  of  the 
goods,  and  not  merely  of  having  entered  and 
got  tainzahs  for  them.  Many  circumstances 
might  intervene  which  would  prevent  their 
obtaining  possession  of  the  goods  and  dispos- 
ing of  them,  and,  as  the  learned  Advocate- 
General  observed,  make  it  extremely  inequit- 
able that  they  should  be  charged  with  the 
value  of  them. 

I  see  no  ground  for  admitting  the  review ; 
and  it  appears  to  me  that  it  must  have  been 
owing  to  the  ability  of  the  learned  counsel, 
and  the  strenuousness  with  which  he  argued 
the  matter,  that  the  late  Mr.  Justice  Norman 
was  induced  to  issue  the  rule.  The  rule  must 
be  discharged  with  costs;  fees  loo  rupees.   • 

Loch  J  J, — I  concur. 


The  nth  January  1872. 

Present  : 
The  Hon'ble  F.  B.  Kemp  and  W.  Ainslie, 

.  Judges. 

Patnee  Talook — Setting  aside  Sale— Regulation 
VI 1 1. ,  18x9— Joint  Sharers—  Estoppel — Sec- 
tion 7,  Act  VIII.  of  1859— Registration— Ap. 
pointment  of  Sezawal— Legal  Tender— Fraud 
and  Collusion. 

Cases  Nos.  177  to  180  of  1871. 

Special  Appeals  from  a  decision  passed 
by  the  Ufficiating  Judge  of  Midnapore^ 
dated  the  tSth  jyovember  tSyo,  affirm* 
ing  a  decision  of  the  Subordinate  Judge 
of  that  District^  dated  the  7th  August 
i86g,  * 


Ram  Churn  Bundopadhya  (Defendant), 

Appellant, 


versus 


Sreemutty  Dropo  Moyee  D^ee  and  others 
(Plain tiflPs),  Kesponaents, 

Mr,    Woodroffe  and  Baboos   Sreenath  Doss 
and  Hem  Chunder  Banerjee  for  Appellant 

Mr,  R,  T,  Allan  and  Baboos  Romesh 
Chunder  Mitter,  Bhawanee  Churn  Duft, 
Ashootosh  Dhur,  and  Kamala  Kant  Sein 
for  Respondents. 

Held  by  Kemp,  J.,  that  whcr^  as  in  this  case,  foar 
suits  are  brought  with  the  common  object  of  setting 
aside  the  sale  of  a  putnee  talook  by  four  joint  (enaats, 
two  of  whom  are  not  estopped  under  section  7,  Act  Vtll. 
of  1859,  this  Court  cannot  in  equity  declare  the  sale  to 
be  good  or  had  in  part,  but  must  decide  as  to  whether 
the  sale  is  to  stand  or  fall  for  the  whole  talooh. 

Per  Ainslie,  J. — But  if  one  of  the  joint-tenants  in  a 
former  suit  claimed  a  2>anna  instead  of  a  4-annashart, 
she  cannot  now  be  allowed  to  supplement  her  claim  or 
take  interests  in  the  putnee  whicn  she  could  not  have 
enforced  independently  of  the  sale. 

Per  Kemp,  J.— On  the  death  of  a  rejfistered  patnce- 
dar,  a  zemindar  is  not  bound  to  recognize  any  one  as  Iw 
tenant  without  registration  in  his  skeristah;  norisBc 
prevented  from  putting  in  a  seaawal  to  collect  the  reats 
until  a  declaration  of  the  rights  of  the  deceased  putnce- 
dar's  heirs. 

A  tender  to  stay  a  sale  under  Regulation  VIII.,  1819, 
must  be  of  the  whole  of  the  zemindar  a  demand,aod  with- 
out any  condition  as  to  its  being  kept  in  deposit  by  the 
collector. 

Per  Ainslie,  J.— It  can  be  only  on  the  ground  thit 
a  sale  is  carried  out  in  respect  of  arrears  not  really  ow 
that  fraud  and  collusion  can  be  imputed. 

^emp,  J. — These  are  four  special  ap- 
peals from  the  decision  of  the  Officiating  Judge 
of  Midnapore,  Mr.  A.  G.  R.  Bainbridge, 
dated  the  i8th  November  1870,  confirming 
a  decision  of  the  Subordinate  Judge  of  that 
zillah,  dated  the  7th  of  August  1869.  " 
is  admitted  that  one  and  the  same  decision 
will  govern  the  four  appeals. 

The  suit  involves  the  question  whether 
a  sale  of  a  putnee  talook,  under  the  provisions 
of  Regulation  VIII.  of  1819,  is  to  be  set  aside 
or  not.  There  are  four  plaintiffs,  who  claim 
to  have  separate  interests  in  the  said  talook, 
and  the  common  object  of  their  suits  is  to 
have  the  sale  set  aside.  The  talook  in 
question  was  purchased  in  1855-50  "^ 
Tarinee  Dey  in  execution  of  judgment  for  a 
debt  due  to  her  deceased  husband.  The 
purchaser,  Tarinee,  caused  her  name  to  be 
registered  in  the  sheristah  of  the  zemindar, 
the  defendant  below,  respondent  in  this 
Court,  and  remained  in  possession  of  ^^f^ 
putnee  talook  until  she  died.  Her  death 
took  place  in  February  1866,  and  at  that 
time  ihe  talook  was  admittedly  in  arrears. 

The  zemindar-defendant,  on  the  7^^  ^K 
tember  1866,  deputed  a  sezaival  to  attt<» 
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and  manage  the  talook,  on  the  g^round  that 
arrears  of  rent  were  due,  and  that  the  succes- 
sors of  the  deceased  proprietor  Tarlnee  Dey 
had  not  attorned  to  him. 

A  summarj  ^ait  was  instituted  by  the 
zemindar  against  Thakoor  Moyee,  as  heiress 
of  Tariaee  Dtj^  to  enforce  payment  of  the 
arrears  doe,  amounting  to  Rs.  1,583.  These 
proceedings,  it  appears,  were  struck  of!  the 
file  for  default.  A  subsequent  suit  was 
instituted  against  the  same  party,  namely, 
Thakoor  Moyee,  under  the  provisions  of  Act 
X.  of  1859,  to  recover  the  same  arrears,  and 
the  zemindar  obtained  a  decree  in  confession 
of  judgment  About  the  same  time,  one 
Prosunno  Koomaree,  the  widow  of  one  Ram 
Kanye  Mytee,  instituted  proceedings  under 
the  provisions  of  section  27  of  Act  X.  of 
i»59  to  enforce  registration  of  her  name  in 
the  zemindaree  sertlhiak.  She  alleged  that 
the  talook  in  question  had  been  purchased 
by  her  husband  in  the  name  only  of  Tarinee 
Dey ;  that  her  husband  was  the  beneficial 
owner;  and  that  she,  Prosunno  Koomaree,  as 
widow  and  heiress,  was  entitled  to  the  whole 
talook. 

These  proceedings  were  opposed  by  the 
zemindar,  as  well  as  by  Thakoor  Moyee, 
who  insisted  thai  Tarinee  Dey  was  the  record- 
ed, as  well  as  the  beneficial,  owner  of  the 
property,  and  eventually  the  application  was 
rejected.  This  order  was  confirmed  in  appeal 
on  the  27th  March  1867. 

Three  regular  suits  were  then  instituted 
against  the  zemindar  in  conjunction  with 
Tbkoor  Moyee,  one  by  Prosunno  Koomaree, 
inwh^ch  she  lowered  her  claim,  abandoning 
the  title  previously  set  up  to  the  whole 
lalook,  and  alleging  that  her  husband,  Ram 
Kanye  Mytee,  and  his  brothers  were  joint,  and 
the  tenure  ancestral  property,  and  not  self- 
ttquired ;  she  claimed  only  a  moiety. 

The  second  suit  was  brought  by  Dropo 
Moyee  under  the  same  title,  but  claiming 
only  a  two-anna  share. 

Tne  third  was  brought  by  Kripa  Sindoo 
Paul,  in  which  he  set  forth  the  same  title  for 
ms vendors,  Luckhee  Prya  and  Parbutee.  and 
claimed,  under  two  purchases  from  these  two 
Mies  a  four-anna  share  in  the  said  talook. 

The  defence  in  the  three  suits  was  sub- 
aantially  a  common  one,  to  the  effect  that  the 
^wk  was  not  the  ancestral  property  of  the 
wothcrs,  but  the  self -acquired  property  of 
larinee,  through  whom  Thakoor  Moyee  was 
Wlusively  entitled.  Pending  the  trial  of 
«cs«  suits,  the  zemindar  again  look  summ  iry 
P"*^ings  against  Thakoor  Moyee  for 
•"*«»  of  rent  due  for  the  years  1866-67, 


amounting  to  Rs.  1,052,  but  they  were  struck 
off  for  default. 

The  result  of  the  three  regular  suits  was 
that,  on  appeal,  it  was  decided  that  the  talook 
was  the  ancestral  property  of  Ram  Pershad 
Mytee  alone,  and  had  descended  in  the  ordi- 
nary line  ;  consequently,  Prosunno  Koomaree 
took  nothing,  and  the  four  daughters  of  Ram 
Pershad  Mytee,  including  Thakoor  Moyee, 
were  declared  to  be  entitled  each  to  four 
annas. 

The  talook  was  then  lotted  for  sale  for  the 
arrears  of  rent  due  to  the  zemindar,  when 
Prosunno  Koomaree,  Dropo  Moyee,  and 
Chundee  Churn  Ghose,  assignee  of  Kripa 
Sindoo  Paul,  the  party  referred  to  above, 
appeared  before  the  Collector,  and  tendered 
what  they  considered  to  be  the  proportions 
of  the  arrear  respectively  due  by  them.  The 
zemindar  refused  to  accept  these  tenders,  and 
the  Collector  rejected  their  applications. 

The  sale  came  on,  and  the  same  parties, 
it  is  alleged,  again  applied  to  the  Collector, 
tendering  the  entire  arrear ;  but  this  applica- 
tion was  also  rejected,  because  the  zemindar 
refused  to  accept  tender,  and  b*ecause  the 
biddings  at  the  sale  had  already  commenced. 
The  sale  took  place,  and  the  zemindar-defend- 
ant became  the  purchaser  for  Rs.  7,550, 
which  is  admitted  to  be  an  adequate  consi- 
deration. 

After  the  sale,  Luckhee  Prya  and  Parbutee 
sold  Cheir  additional  two-anna  shares,  obtained 
by  the  aforesaid  litigation,  to  Sreemunt  Lall 
Misser. 

The  proceeds  of  the  sale  of  the  putnee 
were  drawn  out  by  Thakoor  Moyee,  after 
satisfying  the  two  judgments  obtained  by  the 
zemindar  against  her. 

The  present  four  suits  were  then  insti- 
tuted— 

No.  I  by  Sreemunt  Lall  Misser, 

„     2  by  Chundee  Churn  Ghose, 
Nos.  3  and  4  by  Dropo  Moyee, 
against  the  zemindar  and  Thakoor  Moyee, 
to  set  aside  the  sale,  and  to  recover  possession 
of  the  shares  which  the  respective  plaintiffs 
claimed  to  represent. 

'  In  the  suit  of  Sreemunt  Lall  Misser,  the 
sale  was  impeached  for  fraud  and  collusion. 
The  zemindar  and  Thakoor  Moyee  made  the 
same  defence.  The  pleas  in  bar  were — ist, 
undervaluation;  2nd,  estoppel;  and  on  the 
merits  a  denial  of  any  fraud  or  collusion, 
and  the  averment  that  the  zemindar  had 
only  exercised  his  legal  rights. 

In  the  suit  ot  Chuadee  Churn  Ghose,  the 
case  of  the  plaintiff  was  substantially  the 
same ;  the  zemindar  answered  mudi  to  the 
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same  effect  as  in  the  suit  of  Sreemunt  Lill 
Misser,  omitting  the  plea  of  estoppel.  Tha- 
koor  Moyee  did  not  defend  this  suit. 

In  the  first  suit  by  Dropo  Moyee,  she 
recited  in  her  plaint  the  decree  which  she 
had  obtained  against  the  defendants  in  the 
previous  suit  referred  to  above  for  two  annas 
of  the  tenure,  and  alleged  that,  before  she 
could  execute  her  decree,  the  defendants 
fraudulently  brought  the  whole  tenure  to 
sale.  Hei  suit  sought  to  set  aside  the  sale 
as  fraudulent,  and  to  recover  possession  of 
the  subject-matter  of  her  decree  with  mesne- 
profits.  The  zemindar  appeared,  and,  omit- 
ting the  plea  of  estoppel,  in  other  respects 
raised  the  same  defence. 

In  the  second  suit  by  Dropo  Moyee,  the 
plaint  recited  the  previous  litigation  and  the 
effect  thereof,  and  she  sought  to  establish  her 
title  to  the  remaining  two  annas  to  which 
she  was  declared  entitled  by  the  said  litiga- 
tion, to  set  aside  the  sale  as  fraudulent,  and 
to  recover  possession  of  the  said  share  with 
mesne-profits.  The  zemindar  alone  appeared, 
and  made  the  same  defence  as  in  the  suit  of 
Sreemunt  Hall  Misser. 

The  Judge  observes  that  the  questions 
for  trial  were  briefly  these  : — 

I  St. — Whether  the   suits,    as    brought, 

could  be  sustained  ? 
2nd. — Whether  the  sale  was  good  ? 
3rd. — ^The  nature  of  the  relief,  if  any, 
to  be  given  ? 

The  Judge  tried  all  the  suits  together — a 
course  which  had  been  pursued  by  the  Subor- 
dinate Judge. 

With  reference  to  the  plea  of  under-valua- 
tion,  the  Judge  held  that  there  was  nothing 
in  it,  as  the  principle  upon  which  the  suit  was 
valued  was  not  questioned  by  the  defendant 
in  the  previous  suit,  and  because  in  the  pre- 
sent cases  the  sale-price-paid  by  the  zemin- 
dar was  not  a  safe  test  of  the  value  of  the 
putnee. 

As  to  the  plea  of  estoppel,  the  Judge 
makes  the  following  remarks.  The  words  of 
the  section  relied  upon,  namely  section  7, 
Act  VIII.  of  1859,  are:  "  If  a  plainiiff  relin- 
quish or  omit  to  sue  for  any  portion  of  his* 
claim,"  which,  it  is  insisted,  Dropo  Moyee 
as  well  as  Luckhee  Prya  and  Parbuttee,  in 
respect  of  the  subject-matter  of  their  sale  to 
Sreemunt  Lall  Misser,  have  done,  because 
their  title  to  four  annas  each,  as  daughters  of 
Ram  Pershad  Mytee,  vested  on  the  death  of 
Tarinee  Dey,  and  consequently  existed  at  the 
time  when  the  previous  suits  for  i'.vo  annas 
only  by  Dropo  Moyee  and  by  Kripa  Sindoo 
Paul  in^heir  rights,  and  to  which  they  were 


parties,  were  instituted.  **I  think,"  sayjlhc 
Ju.ige,  "  ill  at  the  proper  test  to  apply  10  the 
*'  solution  of  the  question  is,  whether  the 
*^  claims  in  the  present  suits  are  founded  on 
''  causes  of  action  distinct  ^m  that  which 
''  formed  the  foundation  of  the  former  salts." 
Applying  this  test,  the  Judge  observes  that 
"  the  cause  of  action  in  the  former  suits  was 
'*  Ram  Pershad  Mytee's  title  to  a  moiety  of 
''  the  puinee,  whereas  the  foandatioa  of  the 
'*  present  suits  is  the  title  to  the  other 
"  moiety  since  judicially  declared." 

The  Judge,  overruling  the  pleas  io  bar, 
proceeded  to  consi  d  er  the  cases  on  their  merits. 
The  Judge  found  that  no  disputes  arose 
until  after  the  death  of  Tarinee  Dey,  which 
occurred  in  February  1866;  that  the  tenure 
was  then  in  arrears ;  that  rival  claimants  to 
the  tenure  started  up  on  the  death  of  Tarinee^ 
and  that  the  zemindar  had  an  indefeasibit' 
right  to  hold  the  entire  tenure  answerable 
for  the  arrears.  The  Judge  holds  that  il 
was  indifferent  to  the  zemindar  who  thf^j^ 
putneedars  eventually  entitled  after  the  death' 
of  Tarinee  Dey  might  be;  that  in  case  q(^ 
non-payment  of  rent,  the  zemindar's  remed/^ 
was  by  summary  proceedings  under  the  pro-: 
visions  of  Regulation  VIII.  of  1819;  an4 
that  the  mere  devolution  of  the  tenure  b; 
the  death  of  the  former  tenant  involved  oab. 
a  descent  of  the  tenure  in  the  state  in  whidij 
it  was  held  at  the  time,  and  not  a  iransfel- 
or  purchase  ;  therefore  it  did  not  entitle  hia 
to  demand  the  fees  for  registration  prescribed, 
by  Regulation  VIII.  of  1819,  and  on  failure 
to  send  a  sezawal  to  attach  and  hold  posses* 
sion. 

The  deputation  of  the  sezawal,  observe 
the  Judge,  deprived  the  putneedars  of  their 
power  to  collect  subsequent  arrears,  and,  sayi 
the  Judge.,  if  it  were  necessary  to  go  sotMj 
he  was  inclined  to  think  that  the  effect  of 
this  act  on  the  part  of  the  zemindar  was  to , 
absolve  the  putneedars  from  liability  for  rci*' 
thenceforward  until  the  sezawal  was  ww^ 
drawn,  and  that,  if  that  be  so,  the  sale  migttt\ 
be  set  aside  on  this  ground  alone ;  but  Wj 
conduct  of  the  zemindar,  in  other  rcsped***] 
was  considered  by  the  Judge  to  have  beeft 
tainted  with  fraud,  inasmuch  as,  though  hj^ 
was  cognizant  of  the  htigation  going  on  m^ 
which  he  was  a  party,  he  persisted  in  lookinf? 
to  Thakoor  Moyee  alone  for  the  rent,  saingv; 
her  alone,  and  ignoring  the  other  claiajantt' 
of  the  putnee. 

The  Judge  sums  up  thus  :  *'  Wnen,  thefe»- 
"  fore,  I  find  the  zemindar  omitting  to  enforce 
"  his  legal  remedies,  going  out  of  his  way  |a; 
**  make  common  cause  with  one  of  sevcw* 
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''rlral  claimants,  illegally  taking  possession 
"of  the  tenare,  and,  after  the  tiile  of  the 
"other  claimants  is  finally  declared  against 
"him  by  Coart,  bringing  the  tenure  to  sale 
"while  in  his  possession,  and  purchasing  it 
''himself,  what  am  I  to  infer  from  that  course 
"of  condact?  Surely  that  he  intended  the 
"result  of  his  own  acts;  in  other  words,  that 
"the  sale  was  a  contrivance  to  defeat  the 
"rival  claimants." 

The  Bale  was  reversed  and  set  aside,  and  it 
was  declared  that  the  plaintiffs,  respondents 
beiov,  vere  entitled  to  possession  of  the  un- 
divided tenure  and  to  an  account  in  solido  of 
;  collections  and  profits  realized  out  of  it,  in 
onter  that  they  may  eventually  receive  as 
aeBoe-pfofits  what  they  could  have  reason- 
ably received  as   undivided   putneedars  in 
ion,  but  for  the  wrongful  acts  of  the 
i^posite  parties.        * 
This  decree  was  declared  not  to  prejudice 
r  Moyee  as  co-sharer  in  the  putnee  to 
extent  of  four  annas.    In  regard  to  the 
d  of  the  purchase-money,  the  Judge  ob- 
that  he  has  not  omitted  to  consider 
question ;  he  observes  that  ''  as  none  of 
has  reached  the  hands  of  the  plaintiffs, 
it  has  all  been  drawn  out  by  one  or 
er  of  the  parties  who  have  been  found 
have  been  acting  in  collusion  throughout," 
leaves ''  them  to  adjust  this  matter  between 

how  they  may." 
Die  main  points  noticed  in  special  appeal 

w  •     " 

/!/.— That  the  vendees  of  Luckhee  Prya 

M  Parbutee  are  estopped,  and  cannot  bring 

present  suit  under  the  provisions  of  sec- 

7,  Act  VIII.  of  1859. 

^, — ^That  the  zemindar  was  not  bound  to 

iae  the  present  plaintiffs  as  his  putnee 

'  rx,  or  to  receive  rent  from  them. 

'vf.—That  the  existence  of  an  arrear  being 

,  the  deputation  of  a  sezawal  was 

legal,   and   the   sale  of  the  putnee, 

took  place  for  an  admitted  arrear  after 

lag  the  collections  made  by  the  sezawal y 

jOod  sale,  and  cannot  be  set  aside. 

—That  none  of  the  facts  or  circum- 
lii  mentioned  in  the  decision  of  the  Court 
can  render  the  sale  liable  to  be  impeach- 
.  the  ground  of  fraud ;  that  ail  the  acts 
t  zemindar  were  done  openly  and  pub- 
hi  the  presence  of  the  plaintiff,  and  in 
tilpni  le  of  the  undoubted  legal  rights  of  the 


^      That  the  Judge  was  wrong  in  assum- 
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6th, — That  in  setting  aside  the  sale,  the 
Judge  ought  to  have  made  an  order  for  the 
refund  of  the  purchase-money  to  the  special 
appellant,  the  zemindar. 

With  regard  to  the  first  ground,  it  was 
contended  by  Mr.  Woodroffe,  who  appeared 
for  the  special  appellant,  that  the  subject- 
matter  of  the  previous  suits  and  that  of  the 
present  suits  was  substantially  the  same ;  that 
the  title  of  the  present  plaintiffs  existed  before 
the  previous  litigation,  and  did  not  become 
vested  in  them  for  the  first  time  by  the  decree 
in  the  former  suits;  that  the  ^'laintiffs,  there- 
fore, ought  to  have  put  forward  their  strong- 
est title,  and  shown  their  whole  hand  in  the 
former  suits ;  that,  not  having  done  so,  they 
are  estopped  from  bringing  the  present  suits 
under  the  provisions  of  section  7,  Act  VIII. 
of  1859. 

I  have  carefully  considered  this  plea.  It  is 
clear  that,  in  the  case  at  all  events  of  the 
suits  of  Chundee  Chum  Ghose  and  of  Dropo 
Moyee,  the  plea  of  estoppel  was  not  set  up 
in  the  Court  below.  Now,  as  the  four  pre* 
sent  suits  are  brought  with  the  common  ob- 
ject of  setting  aside  the  sale  of  a  putnee  in 
which  all  the  plaintiffs  have,  either  by  inherit- 
ance or  purchase,  a  joint  title,  and  two  of 
those  plaintiffs  are  clearly  not  estopped  under 
the  provisions  of  section  7,  this  Court  could 
not  in  equity  declare  the  sale  to  be  good  or 
bad  in  part,  but  must  come  to  a  decision  as  to 
whether  the  sale  is  to  stand  or  fall  for  the 
whole  talook.  This  plea,  which  is  somewhat 
technical,  and  was  overruled  on  the  other 
grounds  by  the  Judge,  I  would  also  overrule. 

On  the  second  ground,  I  am  of  opinion 
that  the  zemindar  was  not  bound  in  law  to 
recognize  the  plaintiffs  as  his  tenants  until  the 
latter  took  steps,  on  the  death  of'the  register- 
ed tenant,  Tarinee  Dty,  to  cause  the  registra- 
tion of  their  names  on  the  zemindar's  rent- 
roll.  They  did  not  do  so,  nor  do  they  attorn 
to  him ;  and  even  after  the  close  of  the  former 
litigation,  which  resulted  in  a  declaration  that 
they  had  a  joint  title  in  the  putnee,  they  took 
no  proceedings  whatever  for  the  above  pur- 
pose, nor  do  they  appear  to  have  intervened 
Yn  the  summary  suits  brought  by  the  zemin- 
dar against  Thakoor  Moyee  atone. 

On  the  third  ground,  it  is  admitted  that  an 
arrear  existed  on  the  death  of  Tarinee  ly^y, 
the  registered  proprietor.  The  deputation  of 
a  sezaival  which  took  place  before  the  rights 
of  the  present  plaintiffs  were  declared,  and  in 
the  presence  of  an  existing  arrear,  is  not  such 
an  irregularity  as,  in  my  opinion,  to  justify 
me  in  declaring  a  sale  which  has  been  con- 
ducted in  due  and  legal  form,  to  be  ifull  and 
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void.  There  is  nothing,  in  my  opinion,  which 
limits  the  righis  of  a  zemindar  lo  put  in  a 
sezawal  to  collect,  provi  led  that  an  arrear  be 
due  of  which  there  can  be  no  doubt  in  the 
present  case. 

On  the  third  and  fourth  grounds,  1  am 
clearly  of  opinion  that  the  sale  cannot  be  im- 
peached on  the  gfround  of  frau  i  or  collusion. 
Arrears  of  rent  were  admittedly  due  to  the 
zemindar.  It  is  not  shown  that  the  proceed- 
ings connected  with  the  sale  were  illegal 
or  even  informal.  The  collections  made  by 
the  sezawal  were  credited,  and  the  sale  took 
place  for  the  balance  in  arrear :  the  first  tender 
by  the  plaintiffv,  or  rather  by  some  of  them, 
of  what  they  considered  to  represent  their 
respective  fractional  interests  in  the  balance 
due,  was  not  a  proper  tender,  and  was  one 
which  the  zemindar  and  the  Collector  were 
justified  in  rejecting.  Then,  it  is  said  that  a 
legal  tender  of  the  whole  arrear  was  made 
by. the  joint  proprietors,  but  such,  I  find,  on 
referring  lo  the  proceedings,  was  not  the  case. 
The  tender  was  not  an  unconditional  one ;  the 
Collector  was  asked  to  hold  the  money  ten- 
dered in  deposit;  he  was  to  act  in  the  capaci- 
ty of  a  stake-holder.  Such  a  tender  was  not 
a  legal  tender  such  as  the  zemindar  was 
bound  to  accept.  The  sale  having  been  re- 
gularly conducted,  the  price  paid  being  ad- 
mittedly an  adequate  one,  and  there  being  no 
proof  of  any  fraud  or  collusion  on  the  part 
of  the  zemindar  in  conjunction  withThakoor 
Moyee,  1  must  hold  the  sale  to  be  a  good  and 
valid  one. 

It  is  unnecessary  to  consider  the  fifth 
ground. 

The  four  appeals  are  decreed,  and  the  de- 
cisions of  the  judge  reversed  with  costs,  and 
interest  at  th*  rate  of  6  per  cent,  payable  by 
the  respondents 

Aindie^  y , — This  is  «  suit  to  set  aside  a 
sale  of  a  puinee  tenure,  on  the  ground  of 
fraud  and  collusion  between  the  ztrmindar 
and  the  person  treated  by  him  as  representa- 
tive of  Tarinee  Dey,  the  late  registered  put- 
needar,  namely,  Mussaraut  Thakoor  Moyee. 

Ram  Pershad  Mytee  had  two  wives;  by 
one,  the  aforesaid  Tarinee  Dey,  he  had  one* 
daughter,  Thakoor  Moyee ;  by  the  other  he 
had  three  daucrhters,  Dropo  Moyee,  Parbulee, 
and  Luckhee  Prya. 

This  Ram  Pershad  had  a  brother,  Soophul 
Ram,  who  died,  leaving  a  son.  Ram  Kanye, 
who  left  a  widow,  Prosunno  Koomaree. 

After  the  death  of  Tarinee  Dev,  no  fresh 
registration  was  made  in  the  zemindar's 
books,  but  Thakoor  Moyee  admittedly  entered 
into  possession  as  sole  heiress  to  her  mother, 


and  was  treated  by  the  zemindar  as  the  party 
entitled  to  the  puinee.  In  March  i866,  he 
proceeded  against  her  alone,  under  Regula- 
tion VII 1.  of  1 8 19,  lo  recover  arrears  of 
rent  then  due,  and  the  17th  April  1866  was 
fixed  for  holding  a  sale.  This,  however,  never 
was  held  in  consequence  of  some  irregularilj 
in  the  proceedings.  At  this  time,  no  other 
claimants  of  the  puinee  came  forward. 

On  the  7th  September  1866,  the  zemindar 
put  in  a  sezazvalt  and  on  the  15th  idem  ap- 
plied for  a  sale  of  the  tenure.  This  applia- 
tion  was  again  infructuous,*  but  again  no 
claimant,other  than  Thakoor  Moyee,  appeared 
on  the  scene. 

In  November  1866  the  zemindar  brought 
a  suit  against  Thakoor  Moyee,  and  on  the 
31st  December  1866  he  obtained  a  decree 
against  her  for  certain  arrears  of  rent. 

Prosunno  Koomaree  Then  applied,  under 
section  27,  Act  X.  of  1859,  to  get  her  name 
registered  as  sole  owner  of  the  puinee,  on  the 
ground  that  her  husband,  Ram  Kanye,  had 
purchased  it  under  the  name  of  Tarinee  Dcj, 
Thakoor  Moyee  resisted  this  claim  (the 
other  three  daughters  of  Ram  Pershad  re- 
maining silent),  and  it  was  rejected  on  30lh 
January  1867.  and  on  appeal  by  Prosunno 
Koomaree,  this  order  was  confirmed  on  27th 
March  1867.  While  this  appeal  was  und^ 
cided,  namely,  on  the  27lh  February  1867, 
one  of  the  other  daughters,  Luckhee  PrySi 
began  to  assert  a  title,  by  effecting  a  sale  (rf 
a  2 -anna  share  of  the  putnee  lo  one  Kripi  | 
Sindoo,  who,  on  the  6th  April  following,  i 
bought  up  another  share  of  2  annas  from 
another  daughter,  Parbutee. 

At  this  time,  these  ladies  alleged  the  pro* 
perty  lo  be  ancestral,  and  that  8  annas  had 
descended  to  Prosunno  Koomaree  andSannas 
in  equal  shares  to  the  four  daughters  of  Ram 
Pershad. 

On  the  30th  April  1867,  Kripa  Sindoo 
brought  a  suit  against  Thakoor  Moyee  and 
her  half-sisters  lo  establish  his  right  to  4 
annas   of   the  puinee   under   the    aforesaid 

purchases. 
On  28th  May  follo\ving,Prosunno Koomaree, 

abandoning  her  previous  claim  to  the  whole 
as  purchased  benamee  by  her  husband  in  the 
name  of  Tarinee  Dey,  brought  a  suit  to  re- 
cover half  the  puinee  as  ancestral  estate, 
devolving  in  equal  shares  on  Ram  Pershad 
and  his  brother,  and  in  this  suit  made  the 
zemindar  a  party. 

And  on  the  4th  June,  Dropo  Moyee  in- 
stituted a  suit  for  2  annas.  So  that  at  this 
time  all  the  persons  claiming  adversely  » 
Thakoor  Moyee  agreed  in  alleging  th^t  tto 
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properly  was  ancestral,  and  that  Ram  Per- 
shad  was  ooly  entitled  to  one-half  of  it,  and 
that  they  were  entitled  in  various  proportions 
to  the  other  half. 

While  these  suits  were  pending,  the 
zemindar  again  proceeded  against  Thakoor 
Moyee  under  Regulation  VIII.  of  1819,  but 
nothing  came  of  it. 

On  the  17th  December  1867,  the  three  suits 
were  disposed  of  in  the  Court  of  first  in- 
stance by  decrees  in  favor  of  the  plaintiffs, 
bat,  on  the  1  Sih  March  1868,  the  decree  in 
favor  o(  Prosanno  Koomarce  was  reversed 
in  appeal,  on  the  ground  that  the  property 
was  not  ancestral,  the  other  two  decrees  were 
confirmed,  the  Appellate  Court  holding  that 
Parbutee's  purchase  was  not  effected  out  of 
her  sireedhun,  but  wiih  funds  belonging  to 
the  family. 

Meanwhile,  the  zemindar  had  brought 
another  suit  for  arrears  of  rent  against 
Thakoor  Moyee,  in  which  he  gave  credit  for 
certain  sums  collected  by  the  sezaiual,  and 
this  suit  resulted  on  nth  May  1868  in  a 
decree  in  his  favor. 

All  this  time,  Kfipa  Sindoo  and  Dropo 
Moyee  had  made  no'  attempt  to  register 
fliemselves  in  the  zemindar's  serishta  as 
successors  to  Tarinee  Dey,  and  the  claim  of 
Prosanno  Koomaree,  the  only  person  who  did 
make  such  an  attempt,  has  been  finally 
£smissed. 

While  this  appeal  was  pending,  the  zemin- 
dar again  proceeded  under  Regulation  VIII. 
of  1819,  ^^^  ^^*s  time  the  proceedings  re- 
salted  in  a  sale  which  was  held  on  13th 
April  1868. 

Before  this  sale,  r/s.,  on  5th  April,  Chundee 
Chum  Ghose,  who  had  bought  Kripa  csin- 
doo's  decree,  and  Prosunno  Koomaree 
tendered  what  they  alleged  to  be  their  quotas 
of  the  arrears  due ;  this  tender  was  not  ac- 
cepted, but,  subsequently,  after  the  bidding 
iad  commenced,  they  tendered  the  full 
amooni  due  to  be  held  in  deposit,  but  the 
zemindar  refused  to  withdraw  his  claim,  and 
the  Collector  held  that,  at  that  stage  of  the 
proceedings,  he  had  no  power  to  stop  the 
sale.  The  puinee  was  bought  in  by  the 
lemindar  for  Rs..  7,775.  which,'  it  is  ad- 
ttiiied,  was  a  fair  price,  and  the  surplus  sale- 
pfoceeds  were  drawn  out  by  Thakoor  Moyee. 

After  this  sale  was  completed,  Luckhee 
Prya  and  Parbutee,  on  the  strength  of  the 
Hgmentof  ihe  Appellate  Court  in  the  former 
Sttiu,  each  sold  a  2-anna  share  to  Sree- 
laurALail  Misser,  and  hereupon  commenced 
4«  present  litigation. 


Sreemunt  Lall  sues  to  set  aside  the  sale, 
and  obtain  possession  of  the  4  annas,  to 
which,  he  maintains,  his  vendors  are  entitled, 
under  the  finding  of  the  Court  in  the  former 
suits  to  the  effect  that  Tarinee  Dey  had 
not  purchased  the  ptitnee  out  of  her  stree^ 
dhun  lie  represents  what  may  be  called  the 
new  title  of  Parbutee  and  Luckhee  Prya. 

Chundee  Churn  Ghose  sues  to  set  aside  the 
sale,  and  recover  on  the  old  title  of  Parbutee 
and  Luckhee  Prya,  and  Dropo  Moyee  brings 
two  suits,  one  on  the  new  title,  and  the  other 
on  the  old  title. 

It  appears  to  me  that  the  third  suit,  that 
is,  the  suit  by  Dropo  Moyee  on  the  new  title, 
is  barred  by  section  7,  Aft  VIII.  of  1859. 
Her  cause  of  action,  whether  in  respect  of  a 
2-anna  share,  or  in  respect  of  a  4-anna 
share,  was  the  same,  namely,  the  occupation 
by  Thakoor  Moyee  of  the  entire  putnee  on 
the  death  of  Tarinee  Dey.  Dropo  Mnyee's 
title  can,  in  no  sense,  be  said  to  be  founded  on 
the  decree  in  the  first  litigation,  though  ap- 
parently that  decree  disclosed  to  her  lor  the 
first  lime  that  she  had  a  larger  interest  than 
she  thought.  But  the  case  of  Moonshee 
Buzloor  Ruheem,  8  Weekly  Reporter, 
Privy  Council  Rulings,  page  1 1,  settles  that 
it  is  immaterial  whether  the  omission  to 
claim  the  whole  that  she  was  entitled  to  was 
the  result  of  intention  or  of  mistake.  She 
might  have  claimed  the  4  annas  in  her  first 
suit,  and  did  not  do  so,  and  cannot  be  allowed 
to  supplement  her  claim  now. 

Mr.  Allan  contended  that  the  cause  of  action 
in  the  present  suit,  differs  from  that  in  the  for- 
mer suit,  inasmuch  as  that  was  a  suit  to  recov- 
er possession  of  a  share  of  the  putnee  from 
Thakoor  Moyee,  and  this  is  a  suit  to  set  aside 
the  sale  against  the  zemindar.  •  But  Dropo 
Moyee  never  was  in  possession,  and  has  to 
establish  her  title  to  the  2-annas,  as  well  as 
the  invalidity  of  the  sale.  It  may  well  be 
that  the  sale  is  liable  to  be  set  aside  when 
questioned  by  a  person  having  a  legal  title  to 
question  it ;  but  it  does  not  at  all  follow  that 
a  person,  without  a  legal  tiile,  can  question  it. 
This  suit  goes  s<imewhat  further  than  the 
former  suit  in  asking  for  a  cancelment  of  the 
sale  held  by  the  Collector,  but  it  includes  and 
is  founded  upon  a  claim,  which  is  the  very 
claim  that  might  have  been  and  was  not 
included  in  the  first  suit,,  and  as  to  which 
Thakoor  Moyee  is  now  repre>enied  by  the 
zemindar,  the  purchaser  of  the  putnee  ;  and 
until  that  claim  is  decreed,  no  order  can  be 
made  as  to  the  sale.  It  mav  be  that  we  can- 
not  determine  in  one  suit  that  the  sale  was 
illegal,  and  come  to  any  other  finding  in  the 
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other  suits  on  that  point,  or  that  we  cannot 
say  that  the  sale  was  bad  in  part  and  good  in 
part ;  but  granting  that  we  must  declare 
generally,  if  we  come  to  such  a  conclusion, 
that  the  sale  was  improperly  held,  it  does  not 
at  all  follow  that  interests  in  the  put  nee  ^ 
which  is  declared  to  be  siill  in  existence,  are 
to  be  taken  by  persons  who,  independently  of 
the  sale,  could  not  have  enforced  their  rights. 

In  my  opinion,  Dropo  Moyee's  suit  for  the 
additional  2-annas  must  fail. 

Mr.  Woodroffe  contended  that  the  suit  of 
Sreemunt  Lali  Misser,  assignee  of  the  ''  new 
titles  "  of  Parbutee  and  Luckhee  Prya,  must 
fail  on  the  same  grounds.  But  I  do  not  think 
we  can  go  so  far  as  this.  Those  ladies  trans- 
ferred their  rights,  each  in  a  2-anna  share, 
to  Kripa  Sindoo  at  a  time  when  doubtless 
they  thought  that  they  were  only  entitled  to 
2  annas  ;  but  they  did  not,  in  terms,  sell  their 
entire  interests  in  the  estate  of  Ram  Pershad, 
and  it  would  not  have  been  possible  for  Kripa 
Sindoo  to  have  gone  into  Court,  and  claimed 
8  annas  (4  annas  for  each  lady's  share)  on  a 
bill  of  sale  which  distinctly  conveyed  to  him 
only  4  annas. 

The  questions  of  illegality  and  fraud  now 
remain  to  be  considered. 

ni, — As  to  the  appointment  of  a  sezaivaL 
It  is  admitted  that  the  sezawal  was  not  ap- 
pointed under  section  7,  Regulation  VIII.  of 
1819,  and  section  18  has  been  repealed  by 
Kd.  X.  of  1859.  But,  on  the  other  hand,  the 
record  shows  that  arrears  had  been  running 
on  constantly  from  the  death  of  Tarinee  Dey, 
and  no  attempt  has  been  made  to  prove  that 
there  was  no  arrear  due  at  the  date  of  the  sale, 
or  that  such  arrear,  if  aiiy,  was  the  result  of 
the  sezawaVs  interference. 

Under  seltion  14,  Regulation  VIII.  of 
1819,  clause  I,  the  sale  of  a  putnee  tenure 
in  arrear  is  to  be  made  without  reserve, 
if  the  balance  claimed  by  the  zemindar  shall 
remain  unpaid  on  the  day  fixed  for  sale  ;  and 
nnder  clause  2,  if  a  talookdar  contests  the 
zemindar's  demand,  he  may  apply  for  a  sum- 
mary investigation,  and  the  zemindar  shall  be 
called  upon  to  produce  his  kuboohut  znd^ 
other  proofs.  If  possible,  the  summary  in- 
quiry is  to  be  completed  before  the  day  fixed 
for  sale ;  but  if  the  case  be  still  pending,  the 
lot  shall  be  called  up  in  its  turn,  notwith- 
standing the  suit ;  and  if  the  zemindar  insist 
on  his  demand,  the  sale  shall  be  made  on  his 
responsibility,  nor  shall  it  be  stayed,  or  the 
summary  suit  allowed  to  proceed,  unless  the 
amount  claimed  be  lodged  in  cash  or  in  Go- 
vernment  securities,  or  in  notes  of  the  Bank 
of  Bengal,  by  the  talookdar  contesting  the 


demand ;  and  if  such  deposit  be  not  made, 
the  alleged  defaulter  will  have  no  remedy, 
but  by  a  regular  action  for  damages,  and  for  a 
reversal  of  the  sale. 

Now,  assuming  that  the  present  plaintiffs 
had  a  rij^ht  as  talookdars  to  contest  the  zemin- 
dar's demand  in  a  summary  8ait,and  in  sachnU 
to  make  a  deposit  in  the  Collector's  hands,  as  t 
matter  of  fact,  they  did  nothing  of  the  kind. 
They  did  not  contest  the  amount  of  the  d^ 
mand  ;  their  contention  was  that  the  rent  wis 
not  claimable  from  Thakoor  Moyeeonly*  Bat 
even  had  they  contested  the  amount  of  the 
demand,  it  was  too  late  to  do  so  on  the  day 
of  sale.  Section  14,  clause  a,  says  the  appii* 
cation  for  summary  inquiry  shall  be  made 
within  the  period  of  notice,  and  by  clanses  x 
and  3,  section  8,  the  notices  are  to  the  effect 
that ,  i  f  the  amount  deman4ed  be  not  paid  hefore 
the  I  St  Joist,  or  the  1st  Aghun,  as  the  case 
maV'be,  the  sales  will  be  held  on  those  dajs. 
Thus,  it  is  quite  clear  that  a  tender  of  the 
amount  said  to  be  in  arrears  to  be  held  in 
deposit  was  not  a  sufficient  tender  for  the 
purpose  of  staying  the  sale.  Before  the  sale, 
and  while  the  pu/nee  is  still  in  the  bands  of 
the  pulneedar,  against  whom  a  default  is 
alleged,  it  is  for  the  zemindar  to  establish  the 
existence  of  the  balance.  But,  if  the  putnu- 
dar  allows  his  right  to  call  for  a  summary 
investigation  to  lapse,  and  has  to  fall  back  on 
a  regular  suit,  the  onus  of  starting  the  case 
falls  on  him,  and  he  has  to  give  at  least  primd- 
facie  proof  that  the  sezawaFs  collections 
have  satisfied  the  demand.  The  Jodge  has, 
though  not  very  positively,  held  that  the 
mere  fact  that  a  sezawal  has  been  illegally 
appointed  Tfe  sufficient  to  absolve  the  pnt* 
needars  from  liability  for  rents  during  the 
term  of  his  appointment ;  he  does  not  rest 
his  decree  on  this  ground.  No  doubt,  the 
Courts  will  call  upon  a  zemindar,  whohasso 
acted,  to  prove  with  strictness  the  acttial 
amount  of  collections,  if  said  to  be  less  than 
the  demand  for  rent,  when  it  comes  to  his 
turn  to  put  forward  his  proof,  but  the 
respondents  have  not  pointed  out  any  case 
going  so  far  as  to  lay  down  that  there  is  any 
necessary  presumption  from  the  facts  of  w 
illegal  appointment  of  a  sezawal  that  the 
rents  have  been  collected  in  full,  so  as  to 
throw  the  onus  of  proof  on  the  defendant- 
zemindar. 

As  to  the  fraud  and  collusion  alleged, J 
fail  to  see  on  what  evidence  it  is  to  be 
established. 

There  were,  as  admitted  by  the  Jnd^' 
arrears  due  at  the  time  of  Tarinee  Dey's  death, 
about  the  realitv  of  which,  it  is  hnpossible  to 
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raise  any  question.     It  would  appear  from 
the  proceedings  (and  nothing  to  the  contrary 
is  even  alleged)  that  from  that  time  for- 
ward the  estate  was  in  a  chronic  state  of 
arrears*    It  is  true  that,  after  Tarinee's  death, 
so  change  was  made  in  the  zemindar's  books 
«  by  the  substitution  of  any  fresh  name  for 
I  hers ;  but,  on  the  other  hand,  it  is  equally  true 
that  Thakoor  Moyee  did,  in  fact,  succeed  to 
the  entire  putnee  as  the  separate  estate  of 
I  her  mother,  and  it  does  not  appear  that,  up  to 
the  date  of  the  sale  by  the  Collector,  execu- 
\  tioohad  been  sued  out  on  the  decrees  in  favour 
'  of  Kripa  Sindoo  and  Dropo  Moyee.    Up  to 
that  time  the  only  person  in  receipt  of  the 
'  rents  as  putneedar  was  Thakoor  Moyee,  and 
;  the  xemindar  was  not  bound  to  notice  the 
title  of  those  who  had  indeed  obtained  a 
decree  In  the  Courts,. but  had  not  proceeded 
to  act  on  that  decree  :  the  only  person  who 
had  attempted  to  obtain  registration  in  the 
rsemiodar's     serishta^     namely,      Prosunno 
Xoomaree,  turned  out  to  have  no  title  at  all. 
Then,  again,  it  is  admitted  that  the  price  at 
vhicb  the  zemindar  bought  in  the  putnee 
lis  its  full  value. 

,  There  seems  to  be  no  ground  whatever  for 
hetieving  that  the  sale  was  a  contrivance  to 
defeat  rival  claimants,  if  by  defeating  them 
^  meant  defrauding  them.  If  the  zemindar 
ttmld  legally  exercise  any  influence  over  the 
^occupation  of  the  land,  there  was  no  reason 
why  he  should  not  do  so,  or  why  he  should 
leave  the  puinee  to  be  occupied  by  the  rival 
claimants,  instead  of  leaving  them  to  share  in 
the  sale-proceeds.  It  can  be  only  on  the 
gromid  that  the  sale  was  carried,  out  in  re- 
ipect  of  arrears  which  were  really  not  due 
i.that  fraud  and  collusion  can  be  imputed,  and 
'  there  is  no  evidence  whatever  to  support  such 
sn  impntation. 

1  am  consequently  of  opinion  that  the 
decrees  of  the  Courts  below  should  be 
reversed  and  the  suits  be  dismissed,  these 
appeals  being  decreed  with  costs. 


The  12th  January  1872. 

Present : 

The  Hoable  F.  B.  Kemp  and  E.  Jackson, 

Judges, 

Rtadoo  Law—  Inheritance  —  Daughter  —  Bro- 
mefi  Grandson  —  Maintenance  —  Separate 
"operty— Reversion  to  Donor. 

Mi$(tllaneous  Appeals /rom  an  order  passed 
kf  the  Judge  of  Cuitacky  dated  the 
fifk  May  18^1, 


Case  No.  259  of  1871. 

Chowdhry  Hureehur  Pershad  Doss  Puhraj 
(Objector),  Appellant, 

versus 

Gocoolanund  Doss  Mohapattur  (Petitioner), 

Respondent. 

Case  No.  319  of  1871. 

Chowdhry  Hureehur  Pershad  Doss  Puhraj 
(Petitioner),  Appellant, 

versus 

Gocoolanund  Doss  Mohapattur  (Opposite 
Party),  Respondent. 

Baboos  Obhoy  Churn  Bose  and  Motee  Lall 
Mookerjee  for  Appellant. 

Baboos  Chunder  Madhub  Ghose  and  Nil 
Madhub  Sein  for  Respondent. 

lender  the  Hindoo  law,  the  daii{;^hter  of  a  deceased 
member  of  a  family,  to  whom  a  separate  property  was 
awarded  for  maintenance,  is  a  superior  heir  to  a  brother's 
grandson. 

There  seems  no  authority  for  the  proposition  that,  on 
the  death  of  junior  members  of  a  family,  to  whom  cer- 
tain properties  were  awarded  for  maintenance,  not  only 
the  property  so  awarded,  but  the  profits  made  upon  it 
by  the  donee,  revert  to  the  donor. 

Jackson^  J, — In  this  case  three  persons 
applied  for  a  certificate  under  Ad  XXVII. 
of  i860  to  collect  the  debts  of  one  Hulodhur 
Doss  Mohapattur.  One  of  these  persons 
alleged  himself  to  be  the  adopted  son  of  the 
deceased,  another  alleged  herself  to  be  his 
daughter,  and  the  third,  Chowdhry  Hureehur 
Pershad  Doss,  the  grandson  of  the  brother 
of  the  deceased,  in  applying  for  a  certificate, 
stated  that  he  was  entitled  to  it,  as  the  deceas- 
ed had  left  no  heir.  He  also  put  in  a  peti- 
tion of  objection  to  the  grant  of  a  certificate 
to  the  alleged  adopted  son,  stating,  amongst 
other  things,  that,  as  there  was  no  heir  and  as 
the  deceased  had  obtained  a  certain  portion 
of  the  zemindaries  by  way  of  mjintenance, 
according  to  the  custom  of  the  family,  the 
profits  made  by  him  from  that  share  would 
revert  to  the  elder  branch  of  the  family  on 
^the  death  of  Hulodhur  Doss. 

The  Judge  seems  to  have  first  decided 
the  claim  of  Hureehur  Pershad  Doss,  and  he 
found  that  undoubtedly,  whether  the  alleged 
adopted  son  had  been  adopted  or  not,  there 
was  a  superior  heir  to  Chowdhry  Hureehur 
Pershad  in  the  daughter  of  the  deceased. 

Before  this  Court,  Chowdhry  Hureehur 
Pershad  Doss  objects  to  this  decision  on  the 
ground,  first,  that  the  Mitakshara  law  pre- 
vails in  the  family,  that  the  family  wis  joint. 
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and,  therefore,  that  the  daughter  was  not  a     Baboo  Juggur  Nath  Singh  (Decree-holder), 
superior  heir  to  himself.  Appellant, 


7ersus 


Afzul  Khan  (Judgment-debtor), 
Respondent , 

Mr,  R.  E.  Twidale  and  Baboo  Nil  Maihh 
Sein  for  Appellant. 

Moonshee  Mahomed  rusuf  ior  Respondent. 


It  appears,  however,  on  the  statements  of ' 
the  objector  himself,  thai  the  family  was  not 
joint,  but  that  a  separate  properly  was  made 
over  for  the  maintenance  of  the  deceased. 
There  is  no  allegaiion  that  the  family  was 
joint,  and  it  follows,  therefore,  that  the 
daughter    is   a    superior  heir    to    Chowdhry 

Hureehur  Pershad  Doss.  The  decision  of  the  Subordinate  Judre,  confirmed  « 

^,         .    .         .,       ,'     .,  1  appeal  by  the  Hi  jfh  Court,  as  to  the  amount  of  costs 

Then  it  is  said  a  family-custom  was  set  up  j  under  a  decree,  was  held  to  be  final,  the  Officiating 

by  the   Chowdhry  to  the  effect  that  the   pro-  \  Subordinate  Judge  not  being  entitled  to  put  an  entirely 
•'  -^  ^         \  new  construction  upon  the  decree  after  the  case  had 

fits  or  savings  made  from  the  revenues  of  pro-  I  been  disposed  of  by  the  former  Subordinate  Judge. 

perlies  made  over  to  members  of  the  family  !  ^^^^^^  ^  _j^  ^^^^^^^  ^^  ^3  ^^^^  ^^^  j„d^. 
for  their  maintenance  reverte^d,  on  the  death  '  ment  of  the  lower  Court  now  appealed  against 
of  such  members,  to  the  persons  who  awarded  '  must  be  set  aside.  It  is  cjear  that  the  amount 
the  property  for  their  maintenance.  i  of  costs  as  entered   in  the  schedule  of  ihe 

various  decrees,  whether  rightly  or  wrongly 
It  IS  very  clear  however,  on  reading  the  calculated,  has  been  entered  distinctly  as  the 
objection  on  this  point,  and  looking  to  the  sum  for  which  the  debtor  is  liable,  andi 
petition  of  the  objector,  that  this  was  not  his  great  deal  of  contention  has  been  going  on 
petition  at  all,  and  it  was  not  urged  before  the  up  to  the  present  date  as  to  the  amount  for 
Judge  in  the  Court  below.  The  koolachar  which  the  debtor  was  liable.  It  appears  that 
alluded  to  was  that  certain  properties  were 
awarded  for  maintenance  to  junior  members 
of  the  family,  and  from  this  the  objector  de- 
duced the  proposition  that,  on  their  death 
without  heirs,  not  only  the  property  so  award- 
ed, but  the  profits  made  upon  it  by  the  donee,  ■  Peal  was  preferred  from  that  order  to  the 

should  also  revert  to  the  donor.  There  seems  [  ^'f"  ^^"^^^  ^"^  !"  ^^f  ^PP^^^  ^«  ^'^[^'^ 
,    ,         ., .      ^  ^ ...  .  .  ,  I  had  an  opportunity  of  entering  upon  in«s 

to  be  nothing  to  support  this  proposition,  and  j  ^^^  ^^^  ^^^J  ^^^^  ^^^^^  ^/^  Jij^  ,,h,t 

we  see  no  grounds  to  interfere  with  the  order  ^  jg  ^ow  said  to  have  been  the  error  of  lb« 


the  question  came  up  before  the  Subordinate 
Judge  on  the  6th  May  1869,  and  he  then, 
rightly  or  wrongly,  put  a  construction  upon 
the  words  of  the  decree,  which  construction 
was  adverse  to  the  judgment-debtors  and 
favourable  to  the  judgment- creditor.    An  ap- 


passed  by  the  Judge. 

We  dismiss  the  appeals  with  costs. 


The  1 2th  January  1872. 

Present : 

The  Hon'ble  G.  Loch  and  W.  Ainslie, 

Judges, 

Decree  for  Costs— Finality— Construction. 
Case  No.  253  of  1871. 


Subordinate  Judge  as  to  the  construction  he 
had  put  upon  the  decree.     The  only  point, 
however,  that  they  raised  before  the  Court 
was  as  regards  their  joint  or  several  liabi- 
lity, and  the  Court  determined  that  question. 
No  other  point  having  been  raised  by  them 
at  the  time,  it  must  be  considered  that  the 
judgment  of  the  Subordinate  Judge  of  the 
6ih    May    1869  is  final.     The  judgment  of 
the  Acting  Subordinate  Judge,  from  which 
J  the  present  appeal  has  been  preferred,  has 
I  put  an  entirely  new  construction  upon  the 
.  decree,  which,  we  think,  he  was  not  entitled 
to  do  after  the  case  had  been  disposed  of  by 
j  the  former  Subordinate  Judge  in  May  1869, 
from  whose  orders  an  appeal  had  been  pre- 
i  f erred  and  dismissed  by  this  Court  in  March 
1870.     We,  therefore,  set  aside  the  order  of 


Miscellaneous  Appeal  from  an  order  passed  the  Subordinate  Judge  and  decree  this  appeal 
by  the  Officiating  :Subordinate  Judge  of'  with  costs,  sixteen  rupees  being  allowed  for 
Patna.  dated- the  2$th  March  i8jt.  '  pleader's  fe.es. 
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The  9th  January  1872. 

Present : 

The  Hon  ble  F.  B.  Kemp  and  E.  Jackson, 

Judges, 

Mahomedan  Endowment— Stamp  Duty— 'Op- 
tional^ Stamp— Principal  and  Surety— Ac()uit- 
tal  of  Principal  in  Criminal  Court— Liability 
of  Sureties— Laches  of  Creditor— Fraud— 
Cooflxrance. 

Case  No.  84  of  1871. 

Regular  Appeal  from  a  decision  passed  by  the 
Second  Subordinate  Judge  of  Hooghly, 
dated  the  2'jth  January  18'jt, 

Srud    Keramat    Ali,   Mutwallee   (Plaintiff), 

Appellant^ 

versus 

Moonshee  Abdool  Wabab  and  others 
(Defendants),  Respondents. 

Messrs.  \V,  A,  Montr iou  and  R,  E,  Tivi- 
dale  and  Baboo  Sham  Lall  Milter  for 
Appellant. 

Baboos  Mohesh     Chunder    Chowdhry*  and 
Kalee  Mohun  Doss  for  Respondents. 

Suit  by  the  niuiwaUee  of  the  Hooghly  I mamhara 
a^nstthe  treasurer  of  that  endowment  and  his  sureties, 
Boder  a  security-bond  executed  on  an  optional  stamp 
<i!t  rupees  for  a  sum  of  Rs.  i7,28o*5-6  alleged  to  have 
been  misappropriated  by  the  treasurer,  who  had  been 
eonunitted  to,  but  acquitted  by,  the  Sessions  Court, 

(1)  That  the  acquittal  of  the  principal  in  a  Criminal 
Coort  is  no  bar  to  a  civil  action  against  the  sureties. 

(3)  That  no  lars^er  sum  can  be  recovered  under 
VKtioo  14,  Act  XXXVI.  of  i860,  upon  a  bond  executed 
on ao  optional  stamp  than  that  optional  stamp  covers, 
ud  that  no  amount  of  penalty  can  make  up  the  defi- 
citncy  in  the  stamp. 

(3)  That  although  there  was  gross  neglect  on  the  part 
o^the  mutwallee  in  the  supervision  and  examination 
of  bis  cash  balances,  yet  as  there  was  no  evidence  of 
fraud  or  mutual  connivance  at  the  delinquency  of  the 
("easarer,  the  former  was  entitled  to  recover  from  the 
Mreties  the  sum  which  the  stamp  used  on  the  security- 
bond  would  cover,  v/«.,  Rs.  1,000  with  costs  in  propor- 
nw  and  interest. 

KtmpjJ, — There  are  three  appeals  in  this 
case.  The  first  by  Moulvee  Keramut  Ali,  the 
plaintiff  below ;  the  second  by  Baboo  Kristo 
Mohun  Bose,  who  appears  to  have  been  se- 
curity for  Moonshee  Abdool  Wahab,  the  trea- 
surer of  the  Hooghly  imambara,  a  property 
which  is  in  the  charge  of  the  plaintiff,  Syud 
Keramut  Ali,  as  mutwallee:  the  third 
appeal  is  that  of  Moonshee  Abdool  Wahab, 
who  appears  informd  pauperis. 

The  salt  is  brought  by  the  plaintiff  against 
MooQshee  Abdool  Wahab,  the  treasurer, 
against  one  set  of  sureties,  namely,  Junab 


Ali  Chowdhry,  Nusseerutoonnissa  Bibee 
Asbrutoonnissa  Bibee,  and  Basbera  Bibee.  the 
heirs  of  Moonshee  Golam  Ali.  There  is  also 
the  defendant  Nehalooddeen  Mahomed,  the 
husband  of  Ameeroonnissa  Bibee,  one  of  the 
sureties  for  Abdool  Wahab ;  and  then  there 
is  also  the  Hindoo  defendant  Kristo  Mohun 
Bose,  who  was  also  one  of  the  sureties  for 
Abdool  Wahab. 

The  suit  was  to  recover,  as  against  the  said 
defendants,  a  sum  of  Rs.  17,280  5  annas  6 
pies,  which,  it  is  alleged,  the  defendant  Ab- 
dool Wahab  misappropriated  while  he  was  em- 
ployed as  treasurer  of  the  imambara.  The  • 
plaint  alleges  that,  on  the  22nd  of  November 
i860,  the  defendant  Abdool  Wahab  was 
appointed  treasurer  of  the  imambara  on  the 
security  of  Ameeroonnissa  Bibee  and  Moon- 
shee Golam  Ali,  who  is  now  represented  by 
his  heirs ;  that  on  examining  the  tubbeel  or 
cash  balances  on  the  6th  of  March  1869,  it 
was  discovered  that  Abdool  Wahab  had  misap- 
propriated the  aforesaid  sum  of  Rs.  17,280 
5  annas ;  that  a  criminal  prosecution  was 
instituted  against  him,  and  that  he  was  com- 
mitted to  the  Sessions  Court ;  that  although 
he  was  acquitted  by  that  Court,  still  he,  the 
treasurer,  and  his  sureties  and  the  estate  of 
his  sureties,  were,  according  to  the  conditions 
of  the  security-bond,  liable  under  the  law  for 
the  money  so  misappropriated  ;  that  as  the 
defendant  Abdool  Wahab  did  not  repay  the 
said  money,  fifteen  days'  notice  was  served 
upon  the  sureties,  and  they  also  not  having 
paid  the  money,  the  present  suit  was  insti- 
tuted. The  cause  of  action  is  said  to  have 
arisen  on  the  day  on  which  the  muhvallee 
examined  the  cash  balance  and  discovered  a 
defalcation  to  the  above  extent.  There  is 
then  a  very  important  posisciipt  k>  the  plaint, 
to  the  effect  that  the  surety  Moonshee  Golam 
Ali,  mentioned  above,  was  the  retained 
pleader  of  the  plaintiff,  Syud  Keramut  Ali ; 
that  the  surety  Kristo  Mohun  Bose  was  the 
Serishtadar  of  the  Commissioner  of  Nuddea, 
and  that  .MoonsheeNehalooddeen,the  husband 
of  the  surety  Ameeroonnissa,  was  the  serish- 
tadar of  the  mutivallee  ;  that  the  mutwallee 
always  consulted  these  parties  in  matters  con- 
nected with  the  Courts  and  law  points;  that  the 
plaintiff  had  always  suggested  to  them  that 
the  security-bond  ought  to  have  been  engross- 
ed upon  a  stamp  sufficient  to  cover  any  loss 
which  the  trust,  that  is  to  say,  the  imam- 
bara, might  sustain  by  the  defalcations  or 
misappropriations  of  the  treasurer;  and  that 
the  sureties,  although  possessed  of  legal  know- 
ledge, had  wilfully  and  fraudulently  induced 

the  plaintiff,  the  mutwallee ^  to  engross  the 
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security-bond  on  a  stamp  of  8  rupees,  alleg- 
ing that  that  stamp  was  of  sufficient  value 
to  cover  any  amount  of  defalcations  or 
misappropriations  which  might  eventually 
be  discovered  against  the  treasurer ;  and  the 
plainiiS  winds  up  this  important  postscript  by 
requesting  the  Court  to  accept  from  him  the 
penalty  in  respect  of  the  deficiency  in  the 
stamp  of  the  security-bond  in  proportion  to 
the  amount  claimed,  namely,  Rs.  17,280 
5  annas  6  gundas. 

There  is  also  an  account  given  at  the  foot 
of  the  plaint.  It  appears  that  the  accounts  of 
this  imamhara  are  divided  into  three  heads. 
There  is  the  wuqf-rojnamchay  that  is  to  say, 
the  diary  connected  with  the  endowment. 
Then  there  is  the  khariz  iowliut  book,  which, 
we  suppose,  refers  to  estates  which  are  not 
endowed,  but  which  belong  to  the  endowment 
in  some  way  or  other.  Then  the  third  book 
is  the  amanut  book,  which  refers  apparently 
to  sums  which  from  time  to  time  were  drawn 
from  the  Collector's  cutchery  to  carry  on 
the  expenses  of  the  trust.    . 

The  schedule  at  the  foot  of  the  plaint 
divides  the  liability  of  the  treasurer  in  this 
way:  under  the  first  head  of  accounts, 
Rs.  411636  9  annas  7  gundas  3  cowrees 
down  to  the  3rd  March  1869  ;  under  the 
second  head  of  accounts  down  to  the  24th 
February  1869,  Rs.  4,016  3  annas  10  gun- 
das 3  cowrees ;  and  under  the  third  head  of 
accounts  the  amanut  book  down  to  the  i6ih 
of  February  1869,  Rs.  3,148  8  annas  3  gun- 
das I  cowree,  or  a  total  of  Rs.  48,801 
5  annas  9  gundas  3  cowrees. 

It  is  alleged  that  out  of  the  aforesaid  sum 
of  48,601  rupees,  we  omit  fractions.  Abdool 
Wahab,  on  examination  of  the  accounts  and 
of  the  cash*  balance  on  the  6th  of  March 
1869,  accounted  for  the  sum  of  Rs.  31,561, 
leaving  a  balance  unaccounted  for  of  Rs.  1 7, 240, 
to  which  must  be  added  a  small  item  of  40 
rupees  on  account  of  short  credits,  making 
the  total  amount  due  by  the  treasurer  Rs. 
17,280. 

The  defence  of  Nehalooddeen  was  to  the 
effect  that  Ameeroonnissa,  the  wife  of  the 
said  Nehalooddeen,  died  on  the  loth  of  De-* 
cember  1865;  that  the  conditions  of  the 
security-bond  were  no  longer  in  force  after 
her  death,  and  with  reference  to  the  stamp 
question,  which  is  a  very  important  one  in 
this  case,  because  the  defence  was  that,  as  the 
deed  was  engrossed  upon  a  stamp  of  8  rupees, 
an  optional  stamp,  the  plaintiff  was  not  en- 
titled to  recover  any  sum  in  excess  of  what 
that  stamp  of  8  rupees  would  cover.  It  is 
also  urged  that  the  plaintiff,  well  knowing 


that  the  principal  defendant,  Abdool  Wahi^, 
would  not  have  in  his  custody  any  larger  sums 
than  what  would  be  required  for  the  current 
expenses  of  the  imambara^  caused  the  se- 
curity-bond, knowingly  and  deliberately,  to 
be  engrossed  on  a  stamp  of  8  rupees ;  and  that 
the.  allegation  of  the  plaintiff  that  the  defend* 
ant  Nehalooddeen,  in  conjunction  with  Go- 
lam  Ali  and  Kristo  Mohun  Bose,  with  the 
view  to  deceive  the  plaintiff,  had  advised  him 
to  have  the  bond  engrossed  on  a  stamp  of 
Rs.  8  only,  was  false. 

The  heirs  of  Golam  Ali  make  much  the 
same  defence,  and  here  it  may  be  well  to 
state  that  they  have  not  appealed  to  this 
Court. 

The  written  statement  on  the  part  of 
Kristo  Mohun  Bose,  the  Hindoo  surety,  who, 
we  may  observe,  has  appealed  to  this  Coait, 
urged  that  the  plaintiff^  claim  was  barred 
by  the  Statute  of  Limitation,  why  it  is  not 
said.  Secondy  that,  unless  the  defendant  Abdool 
Wahab  was  found  guilty  and  liable,  no  salt 
could  be  maintained  against  the  sureties;  and, 
further,  that  as  he  has  been  found  innocent 
by  the  Sessions  Court,  the  present  suit  was 
unteiMible.  Then  follows  the  important  plea 
with  reference  to  the  stamp  and  the  amount 
which  can  be  recovered  by  the  plaintiff  under 
that  stamp,  supposing  misappropriation  to  be 
proved  as  against  the  principal  defendaat» 
Abdool  Wahab.  There  is  also  a  denial  of  anf 
conversation  with  the  plaintiff  with  reference 
to  the  amount  of  stamp  to  be  used ;  and  it  ii 
also  averred  that  from  a  conversation  with 
the  plaintiff,  the  surety  Kristo  Mohun  Bose 
was  given  to  understand  that  Abdool  Wahab 
would  never  leave  in  his  custody  any  large 
sum  of  money,  and  accordingly  he,  Kristo 
Mohun  Bose,  agreed  to  become  surety,  consi- 
dering  his  liability  to  extend  to  1,000  ropecs, 
and  no  more. 

The  Subordinate  Judge  finds  that  the  8«t 
is  not  barred ;  that  the  plaintiff's  cause  (rf 
action  arose  on  the  6th  of  March  1869,  and 
the  suit  was  brought  on  the  30th  April  1870. 
The  plea  of  limitation  was  not  urged  in  this 
Court,  and,  therefore,  it  is  not  necessary  to 
take  any  further  notice  of  it. 

On  the  second  issue,  namely,  whether 
Abdool  Wahab  having  been  acquitted  by  the 
Sessions  Court,  the  plaintiff  can  again  sue  the 
defendant  and  his  sureties  in  the  Civil  Court, 
the  finding  of  the  lower  Court  \s'as  also  again* 
the  sureties,  and  on  this  point,  the  decision 
of  which  we  think  was  perfectly  correct,  no 
appeal  has  been  made  to  this  Court* 

On  the  question  whether  Abdool  \Si&ah 
had  misappropriated  funds  committed  to  bis 
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chtrge,  Uie  Sabordinate  Jud^e  foand  that  it 
was  admitted  that  Abdool  Wahab  was  ap- 
pointed as  khatanehee  of  the  imamhara,  and 
llii$  fact  WIS  not  traversed  by  Abdool  Wahab. 
He  also  foatid  that  it  had  been  admitted  by 
Abdool  Wahab  that  the  hisah  drawn  ap  on 
the  M  of  March  1869,  when  the  misappro- 
priatioa  was  discovered  by  the  tnuiwalUe, 
waa  signed  and  admitted  by  him,  Abdool 
Wahab.  The  Subordinate  Juiige  also  found 
that  the  jumma  khuruch  books  and  other 
acooonts  filed  in  the  case  were  admitted  to 
have  been  kept  by  Abdool  Wahab ;  and  he 
also  found  on  the  evidence  that  it  was  clearly 
esiabVtsbed  that  Abdool  Wahab,  in  his  capa- 
city of  treasurer  of  the  ima/nbara,  had  mis- 
appiopnaied  the  sum  stated  in  the  plaint. 
Tlieii  he  found  that  there  were  two  chests  in 
tbetfeasaiy  of  the  tmambara;  that  the  key  of 
one  chest  was  in  the* custody  of  the  plaintiff, 
Ibe  wUwallee,  and  the  key  of  the  other 
cheat  in  the  custody  of  Abdool  Wahab,  and 
that  Che  misappropriations  were  made  from 
the  moneys  kept  in  the  chest  of  which  the 
defendant  had  the  key ;  that  the  sums  receiv- 
ed from  the  CoUeciorate,  and  which  were  not 
ceqaired  for  immediate  current  expenses,  were 
hposited  iu  the  big  chest,  and  that  this  chest 
laa  never  opened  except  in  the  presence  of 
ke  defendant,  and  that  in  the  bijok  or 
Benoranda  kept  in  the  chest,  and  in  the  de- 
^iMiaat's  writing,  such  sums  as  were  taken 
from  that  chest  were  deducted  and  the  bijok 
^hoed  in  the  chest;  that  after  the  mut- 
Miiits  suspicions  had  been  aroused  by  the 
Mdoct  of  the  treasurer,  an  examination  of 
be  cash  balances  took  place,  when  it  was 
OBid,  according  to  the  memoranda  written 
if  Abdool  Wanab  himself  of  what  ought  to 
iwebeen  the  cash  balances,  that  there  was 
deficiency  to  the  amount  of  17,280  rupees, 
fc  therefore,  as  already  stated,  found  that 
tnaa  dearly  proved  that  At>dool  Wahab  had 
Kfl  gnilty  ol  misappropriation  to  that  ex- 
is.  He  also  found  that,  according  to  the 
HStt  of  the  security-bond,  the  sureties  were 
ihlefbranv  misappropriations  or  for  any  de- 
licadoos  of  Abdool  Wahab  during  his  incum- 
•acy  as  Ueasurer.  With  reference  to  the 
pKltioQ  of  the  amount  which  the  plaintiff 
M  entitled  to  recover  as  against  the  sureties, 
*  was  of  opinion  that  the  plaintiff  was  not 
*Wed  to  recover  any  sum  above  what  the 
tunp  covered,  namely,  the  stamp  of  8  ru- 
wes.  It  appears  that  the  predecessor  of  the 
J'Boii  Subordinate  Judge  had  permitted 
^  pWniiff  to  pay  in  the  penalty ;  but  on  a 
pDBUit  made  on  the  part  of  the  sureties,  the 
'™*g«CBt  of  the  Court  was  reserved  on  that 
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point,  namely,  whether  the  plaintiff  could  re- 
cover more  under  the  stamp  than  what  the 
stamp  covers.  The  Subordinate  jufige  says 
that,  on  perusing  the  13th  and  I4tri  sections 
of  Act  XXXVl.  of  i860  logeiher,  which 
Act  was  in  farce  when  the  secarity-bon  1  in 
question  was  executed,  he  held  it  to  l>e  illegal 
for  a  Civil  Court  to  pass  an  order  for  the 
recovery  of  a  sum  in  excess  of  the  amount 
which  may  be  received  on  the  strength  of 
the  document  engrossed  on  an  optional  si  amp, 
which  in  this  case  is  of  8  ruoees ;  that  clause  6, 
section  13,  of  the  aforesaid  A:t,  provided  that 
when  documents  are  engrossed  on  insufficient* 
ly-stamped  or  on  unstamped  paper,  the  sum 
paid  as  penally  is  to  make  up  the  deficiency 
in  stamp  ;  but  in  the  same  manner  there  does 
not  appear  to  b6  any  provision  to  the  effect 
that  when,  in  respect  of  a  document  engrossed 
on  an  optional  stamo  under  the  following 
section  14,  the  insufficiency  is  to  be  made  up 
or  amended  by  the  penalty  received. 

Taking  this  view  of  the  case,  the  decretal 
order  was  to  this  effect,  that  the  plaintiff's  * 
claim  be  decreed,  with  costs  against  the  de- 
fendant No.  I  Abdool  Wahab,  and  that  the 
amount  of  i.ooo  rupees,  out  of  the  amount 
claimed,  be  decreed  with  costs  as  against  the 
sureties,defendants,as  well  as  aaainst  the  heirs 
of  such  of  the  sureties  as  are  dead,  the  plaint-  . 
iff  to  recover  proportionate  costs  with  inter- 
est at  6  per  cent,  per  annum  as  against  the 
sureties,  and  the  sureties  to  recover  from  the 
plaintiff  costs  with  interest  in  proportion  to 
the  amount  of  claim  dismissed. 

As  already  observed,  there  are  three  ap- 
peals. We  shall  take  the  appeal  of  the  plaint- 
iff first.  Tne  plaintiff  Syud  Keramut  Ali 
is  of  course  dissatisfied  with  that  portion  of 
the  decision  of  the  Subordinate  Judge  which 
saddles  the  sureties  with  liability  to  the  ex- 
tent only  of  1,00 )  rupees. 

Mr.  Montriou,  who  was  heard  for  the 
plaintiff,  urged  that,  if  the  defalcation  is  made 
out,  in  the  opinion  of  the  Court,  as  against  ihe 
treasurer,  there  would  be  a  failure  of  justice 
if  the  provisions  of  the  Stamp  Act  alone  pre- 
vented his  client  from  recovering  from  the 
sureties  the  whole  of  the  sum  which  the 
Court  might  find  to  have  been  embezzled  by 
the  treasurer ;  that  the  security-bond  is  not 
objected  to  in  as  far  as  the  execution  of  that 
bond  and  the  terms  of  it  are  concerned  ;  and 
that  it  was  admitted  in  evidence  in  the  case 
without  objection.  He,  therefore,  strongly 
urged  upon  the  Court  that  this  Court  ou«<ht 
not  in  equity  to  allow  itself  to  be  crippled 
in  its  decision,  or  to  refrain  from  givjng  full 
effect  to  the  terms  of  the  security-bond,  iit  • 
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spite  of  the  provisions  of  the  stamp  law  ;  that 
the  plainiiff  having  paid  in  the  penalty,  which 
in  this  case  amounted  to  20  limes  what  would 
have  been  the  proper  stamp,  the  Government 
revenue  has  been  protected  ;  that  there  has,  in 
this  case,  been  no  attempt  or  intention  on  the 
pan  of  the  plaintiff  to  evade  the  Stamp  Law ; 
and  that  it  was  only  in  cases  of  deliberate 
attempts  to  evade  that  law  that  the  Court 
ought  to  visit  upon  the  plaintiff  the  severe 
loss  which  his  client  will  sustain  in  this  case, 
if  after  paying  in  the  penalty,  which  amounts 
to  more  than  the  sum  decreed  by  the  Court, 
namely,  Rs.  1,000,  he,  the  plaintiflF,  is  to  be 
deprived  of  the  difiPerence  between  Rs.  1,000 
and  the  sum  of  Rs.  17,280  which  the  lower 
Court  has  found  the  treasurer  to  have 
embezzled. 

.  On  the  other  hand,  it  was  contended  -that 
the  document  in  question,  namely,  the 
security-bond,  comes  within  the  provisions  of 
Act  XXXVI.  of  i860.  It  was  also  con 
•  tended,  and  correctly  so,  that  no  specific 
amount  is  mentioned  in  the  security-bond  ; 
that  there  was  a  conflict  of  evidence  in  this 
case,  the  plaintiff  and  his  witnesses  having 
deposed  that  no  amount  was  agreed  upon, 
whereas,  on  the  other  hand,  the  sureties  in 
their  written  statement,  and  their  witnesses 
in  their  evidence,  have  deposed  that  the  liabi- 
lity of  the  treasurer  and  his  sureties  was  a 
restricted  liability ;  that  he  was  only  the  nomi- 
nal treasurer  ;  that  for  some  years  he  was  not 
entrusted,  although  he  held  the  appointment 
of  treasurer,  with  the  whole  of  the  funds  of 
the  imambara ;  that  the  sole  key  of  one 
chest  was  kept  admittedly  by  the  muhuallee 
and  the  sole  key  of  the  other  chest  by  the 
treasurer,  and  there  was  no  sufiicient  evidence 
establishing  the  fact  that  the  sums  alleged  to 
have  been  embezzled  were  embezzled  from 
the  moneys  in  the  immediate  custody  of 
Abdool  Wahab.  However,  of  this  part  of 
the  case,  we  shall  treat  more  fully  when  we 
come  tp  the  cross-appeal  of  the  surely  Kristo 
Mohun  Bose  on  the  question  of  the  liability 
of  the  treasurer. 

With  reference  to  the  stamp  question,  we 
concur  with  the  decision  of  the  lower  Court 
on  this  point.  It  is  admitted  that  the  Stamp 
Law  then  in  operation  was  A^t  XXXVJ.  of 
i860.  It  is  also  admitted  that  this  security- 
bond  did  not  specify  any  particular  sum. 
Under  section  14  of  the  aforesaid  Art,  it  is 
enacted  that  •'  no  larger  sum  shall  be  recover- 
*'  able  in  any  Court  of  Justice  by  reason  of 
"  any  d^ed,  instrument,  or  writing  for  which 
.  *'  an  optional  stamp  is  indicated  to  be  proper 


"  by  the  said  schedule,  than  the  largest  sam  for 
"  which,  if  specially  stated  in  a  deed,  instni- 
"  ment,  or  writing  of  the  same  denomination, 
"  the  stamp  actually  used  under  the  opiioo 
**  so  given  would  be  of  sufficient  value.  And 
"no  such  deed,  instrument,  or  writing  shall 
"  be  held  by  any  Court  of  Justice  to  be  valid 
*'  in  respect  to  any  sum  of  money  larger  than 
''  that  for  which  the -stamp  on  the  said  deed, 
"  instrument,  or  writing  would  be  sufficient." 

Now,  as  already  observed,   this  securitT- 
bond  did  not  specify  any  fixed  sum  for  which 
the  sureties  were  to  be  liable,    and  it  was, 
therefore,  executed  on  an  optional  stamp  of 
8  rupees,  and  under  the  law  already  quoted  no 
sum  could  be   recovered   under  that  deed 
beyond  what  that  optional  stamp  of  S  rupees 
would  cover.     Section  1 3  refers  to  documents 
executed    on    unstamped    or    insufficientlj 
stamped  paper  from  accident,  ignorance, inad- 
vertence, mistake,  or  other  unavoidable  cause. 
No\v,  this  is  a  document  which  is  not  executed 
on.unstamped  paper,  nor  can  it  be  said  lobe 
a  document  insufficiently  stamped  from  a^ 
cident,   ignorance,  inadvertence,  or  mistake. 
There  can  be  no  doubt  that  the  document 
is  one  which  is  admitted  to  have  expressed  the 
intention  of  the  parties  who  executed  that 
document,  and  if  it  had.  been  intended  that 
the  liability  of  the  sureties,  with  reference  to  ^ 
this  treasurer's  misappropriations  was  to  ex- 
tend to  the  sum  of  Rs.  17,280  or.to  any  sum 
larger  or  smaller  than  that,  the  document 
would  have  been  engrossed  on  a  stamp  suffix 
cient  for  that  purpose ;  and  it  is  also  remark- ; 
able  that  Abdool  Wahab,  the  treasurer,  was  ap- : 
pointed  on  a  ^lary  of  only  3^  rupees  a  month.  ■ 
It  is  so  admitted  that  he  had  not  complete 
dominion  over  the  whole  of  the  funds  apper- 
taining to  the  imambara,  and  for  some  time- 
his  security  was  considered  wholly  inadequate 
'  by  the   muhvaUee  himself,  who  appears  to 
have  called  upon  him  to  furnish  additional 
'  security  when  the  appellant   Kristo  Mohun 
Bose  came  forward  and  became  security  for 
the  treasurer.      Now,   this   conduct  of  the 
muhuallee  alone    shows    that    the    security 
first  tendered  by  the  treasurer  was,  in  his 
opinion,  sufficient  only  to  protect  the  plaintiff 
up  to  a  certain  extent,  and   that  it  did  not 
make  the  sureties  liable  for  an  unlimited  sum, 
or  even  for  so  large  a  sum,  as  that  which  is 
now  claimed  by  the  plaintiff.     Under  these 
circumstances,  it  is  impossible  to  suppose  for 
a  moment  that  ihe  mutwallee,  the  plaintiff, 
acted  in  ignorance  or  by  inadvertence  or  mis- 
take in  having  the  security-bond  which  he 
subsequently  took  from  Kristo  Mohun  Bose 
engrossed  on  un  optional  stajpip  of  8  rupees. 
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It  is  very  true  that  in  this  case  ihe  result 
will  be  that,  although  a  large  sum  has  been 
found  deficient  in  the  accounts  of  the  imam- 
bara  rendered  by  the  treasurer,  and  although 
the  plaintiff  has  paid  in  a  large  penalty  to 
make  up  the  deficiency  in  the  stamp,  he 
will  only  recover  what  the  stamp,  namely, 
the  8  rupees  stamp,  will  cover :  but  the  terms 
of  the  law  appear  to  us  to  be  imperative. 
If  parties  will  knowingly  and  without  mis- 
take, ignorance,  or  misadvertence,  execute 
documents  on  an  optional  stamp,  they  can 
only  recover  such  a  sum  as  that  optional 
stamp  covers;  no  larger  sum  than  that  can 
be  recovered  in  any  Court  of  Justice  under 
the  provisions  of  section  14,  Act  XXXVI.  of 
i860.  We,  therefore,  think  that  the  decision 
of  the  Subordinate  Judge  on  the  stamp-ques- 
tion is  correct. 

la  the  course  of  tlie  argument,  much  was 
said  on  behalf  of  the  sureties  by  their  pleader 
in  respect  of  the  gross  neglect  of  the  plaint- 
ffi  in  this  case,  and  we  must  say  that  this 
argument  has  not  been  addressed  to  u^  with- 
out reason.  It  is  admitted  by  the  plaintiff  him- 
■'lelf  that  the  treasurer,  Abdool  Wahab,  was  for 
some  time   not  entrusted  with  full  dominion 
over  the  moneys  appertaining  to  the  imam- 
lara ;   that    he    was   doubtful    as    to     the 
adequacy  of  the  security  first  tendered  by 
Abdool  Wahab ;  and  that  he  called  upon  him 
for  fresh   securities,   and   yet  we   find   the 
muiwalUe  for  a  period  of  nearly  eight  years 
taking  no  steps  whatever  to  examine  his  cash 
balance.     We  find  him  submitting  monthly, 
qaarterly,  and  annual  statements  to  the  local 
authorities  who  are  entrusted  with  superin- 
tendence over  this  endowment  to  the  effect 
that  the  cash  balance  was  correct,  that  the 
accounts  were  correct,  and  that  there  was  no 
defalcation.     It  was  Only  when  a  large  sum 
of  money  was  brought  from  the  Coilectorate 
im  a  particular  occasion  that  the  suspicions 
of  the  muiwallee  were   aroused,   and  after 
tight  years  he,  for  the  first  lime,  examined  in 
person  his  cash  balance.    Now,  although  there 
U  no  express  stipulation  in  the  security-bond 
that  the  sureties  are  to  be  absolved  from  all 
Bability  if  the  principal  neglects  to  exercise 
R  proper  supervision  over  the  treasurer,  yet 
we  think  that  in  this  case  it  cannot  be  said 
thit  the  muiwalUe  has   not  been  guilty  of 
gK»sneglect  in  looking  after  the  affairs  of  the 
tiiet  committed  to  his  charge.     Had  he  exer- 
cised proper  supervision,  and  examined  his 
cash  balance,  as  he  was  Ifound  to  do,  before 
whmitiing  his  accounts  to  the  Collector  and 
ccrtfyingto  the  correctness  of  his  cash  bal- 
wce,  this  large  defalcation  would  not  have 


happened.  We  reserved  our  judgment  in 
this  case,  as  we  wished  to  consider  whether, 
looking  to  this  gross  neglect  on  the  part  of 
the  muiwalUe,  we  should  not  in  equity 
think  it  our  duty  to  absolve  the  sureties 
altogether.  We  have  not  been  able  to  find 
any  cases  of  our  Court  bearing  upon  this 
question  ;  and  feeling  it  to  be  a  dangerous 
precedent  to  lay  down  that,  because  a  princi- 
pal, in  this  case  the  muiica'lee,  had  neglect- 
ed his  duties  of  supervision,  the  sureties 
were  to  be  entirely  absolved,  we  endea- 
voured, as  already  observed,  to  find  cases 
in  which  this  question  had  been  considered, 
but  we  have  not  been  able  to  find  any  bear- 
ing exactly  upon  this  point.  There  is  a  work 
on  the  principles  of  the  law  of  Scotland  by 
Krskine  in  which  we  find  at  page  335  the 
following  remarks  :  "  After  the  obligation 
^'  is  entered  into,  there  arc  still  duties  of  su- 
"  periniendence  imposed  on  the  creditor,  the 
"  neglect  of  which  will  liberate  the  cautioner. 
**  if  they  are  such  as  are  expressly  stipulated 
"in  the  agreement  ;  even  where  there  is  no 
**  infringement  of  an  express  stipulation, 
"  gross  neglect  on  the  part  of  the  creditor, 
''  or  knowledge  on  his  part  that  irregularities 
"  are  committed,  will  be  sufficient  to  liberate 
"  the  cautioner.  Bat  the  case  must  be 
"  brought  up  to  one  of  gross  negligence  or 
"  of  positive  sanction  by  the  principal  to  the 
"  improper  actings  of  the  officer."  And  in 
Story's  Equity  Jurisprudence,  Volume  I., 
section  305,  it  is  said  that,  **  in-order  to  re- 
"  lease  sureties  from  liability,  the  negligence 
"  must  amount  to  a  virtual  connivance  at  the 
"  delinquency,  or  must  be  so  gross  as  to 
"  amount  to  actual  shutting  the  eyes  to  the 
"  fraud  about  to  be  committed  ;  that  it  is  now 
"  regarded  as  settled  law  that  tjiere  must  be 
"something  which  amounts  to  fraud  to  en- 
"  able  the  security  to  say  that  he  is  released 
"  from  his  contract." 

Now,  as  already  stated,  although  in  this 
case  we  think  that  there  has  been  gross  neg- 
lect on  the  part  of  the  muiwallee,  there 
is  no  evidence,  nor  do  we  wish  to  impute  to 
1iim  in  any  way  fraud  or  virtual  connivance 
at  the  delinquency  of  the  treasurer.  We, 
therefore,  with  reference  to  the  aopeal  of  the 
plaintiff,  think  that  he  is  eniitled  to  recover 
from  the  sureties,  as  found  by  the  Subordi- 
nate Judge,  the  sum  which  the  stamp  used 
on  the  security-bond  will  cover,  namely, 
1,000  rupees,  with  costs  of  the  lower  Court  in 
proportion  beiring  interest  at  6  p^T  cent. 
The  excess  costs  to  be  paid  by  the  said 
plaintiff. 
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With  reference  to  the  appeal  o(  the  sure- 
ties in  the  matter  of  the  liability  of  Abdool 
Wahab,  the  principal  defendant,  which  has 
been  also  raised  in  this  Coarc,  we  concur 
entirely  wiih  the  Subordinate  Jud^^e  in  hold* 
ing  that  Abdool  Wahab  has  misippropriated 
the  sum  claimed.  Ttie  accounts  which  are  on 
the  record  are  his  accounts  ;  they  were  never 
disputed  by  him  in  argument  below,  nor  has 
he  in  this  Couit,  although  heard  in  the 
matter  of  his  application  to  appeal  informd 
pauperis^  been  able  to  point  out  through  his 
pleader  thai  these  accounts  are  not  correct. 
Tnere  is  also  the  fact  that,  on  the  day  on 
which  the  mutwaUtt  examined  the  cash 
balances,  namely,  on  the  6th  of  March  1869, 
a  written  memorandum  drawn  up  by  the 
defendant  Abdool  Wahab  and  signed  by  him, 
exhibiting  what  ought  to  have  been  the  cash 
balances  was  submitted  by  himself  to  the 
muiwalleey  and  that,  on  examining  the  cash 
balances,  it  was  found  that  the  sum  ot  Rs. 
17,280  was  deficient  according  to  the  terms 
of  tuat  memorandum.  It  is  also  in  evidence, 
which  evidence  we  see  no  reason  to  doubt, 
that  Abdool  Wahab  admitted  the  defal- 
cations, and  that  he  asked  for  time  to  make 
the  sum  good ;  that  he  was  allowed  to  go  to 
Calcutta  with  the  view  of  raising  this  money, 
and  thus  to  enable  him  to  pay  up  that  defi- 
ciency, and  that  he  failed  to  do  so. 

We  therefore,  on  a  careful  consideration 
of  the  evidence  in  the  case,  which  was  read 
to  us  in  great  detail  and  commented  upon 
by  both  sides,  come  to  the  same  conclusion 
as  the  Subordinate  Judge  did,  that  Abdool 
Wahab  in  his  capacity  of  treasurer  did  mis- 
appropriate the  amount  claimed  by  the 
plaintiff.  The  decree  as  against  him  will 
therefore  sta^d,  and  his  application  to  appeal 
informd  pauperis  will  be  rejected. 

The  cross  appeal  of  the  sureties  with  re- 
ference to  the  iion-liability  of  Abdool  Wahab 
and  themselves  must  be  dismissed;  but  the 
liaoility  ot  tne  sureties  will  extend,  as  shown 
above,  to  such  sum  onlv  as  the  stamp  ot 
8  rupees  wiil  cover,  namely  to  i,joo  rupees. 

Each  of  the  parties  will  bear  their  own 
cosis  in  the  Court,  and  the*  appeals  of  alf 
parties  are  dismissed. 

The  15th  January  187a. 

Present : 

The  Hon'ble  F.  A.  Glover  and  Dwarkanath 

Muter.  Judges. 

Execution  of  Joint  Decree — Application  by  one 
Decree-holder— Act  VIII.  of  1859,  9.  307^ 
No  Appeal. 


Case  No.  320  of  1871. 

Miscellaneous  Appeal  fr 6m  an  order  past" 
ed  by  tfu-  Subordinate  Judge  of  Jessort^ 
dated  the  8th  July  187  i. 

Gooroo  Doss  Roy  (Decree-holder),  Appellant^ 

versus 

Ram  Runginee  Dossta  (Objector), 
Respondent, 

Baboo  Ashootosh  Dhur  and  Hem  Chunier 
Ilanerjee  for  Appellant. 

Baboos  Sham  Lall  Mitttr  and  Mohendn 
Lall  Seal  for  Respondent. 

No  appeal  lies  from  an  order  of  a  lower  Coart  r^ 
fusinif  an  application  by  one  decrec4}older  mdtr 
section  207,  Adl  VIII.  of  1S59,  to  execute  the  wbded 
a  joint  decree  to  the  exclusioi^of  his  co-decree-hoUer. 

Mitter^  J, — ^This  is  an  appeal  by  a  decrw- 
holder  against  his  co-decree-holder,  and 
the  question  raised  before  the  lower  Cottt 
was,  whether  the  appellant  is  entitled,  b]f 
virtue  of  a  certain  power-of- attorney  alleged 
to  have  been  executed  by  the  respondent,  to* 
execute  the  whole  of  a  joint  decree  passed  mi 
their  favour  to  the  exclusion  of  the  latter. 

The  lower  Court  has  rejected  the  prayer 
of  the  appellant  under  the  discretion  ve^ 
in  it  by  the  207ih  section  of  Ad  Vlll.  of 
1859.     Hence  the  present  appeal. 

We  are  of  opinion  that  the  order  of  the 
lower  Court  is  not  open  to  appeal.  Sectioa 
364,  Aa  VIII.  of  1859,  says:  "  No  appeal 
shall  lie  from  any  order  passed  after  decree 
and  relating  to  the  execution  thereof,  except 
as  is  hereinbefore  expressly  provided.''  Had 
this  section  been  still  in  force  as  law,  ibe 
correctness  of  our  opinion  would  have  been 
beyond  all  dispute,  there  being  no  express 
provision  in  any  part  of  Aft  Vlll.  auihorii- 
ing  an  appeal  of  this  description.  It  bas 
been  contended,  however,  that  this  omission 
has  been  supplied  by  section  11,  AftXXlll' 
of  1 86 1,  which  says: — 

All  questions  regarding  the  amount  of  anj 
"  mesne-profiis  or  interest,  Ac,  as  well  ** 
**  all  questions  relating  to  sums  alleged  to 
**  have  been  paid  in  satisfaction  of  the  decree, 
"and  any  other  questions  arising  between 
*'  the  parties  to  the .  suit  in  which  the  dt- 
*'  cree  was  passed  and  relating  to  the  *xi' 
"  cution  of  the  decree,  shall  be  determined 
"  by  order  of  the  Court  executing  the  de- 
"  cree  and  not  by^a  separate  suit,  and  shall 
"  be  open  to  appeal." 

We  are  of  opinion  that  this  contcntioo  u 
without  any  valid  foundation.    In  ihe  ^ 
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place,  it  IS  clear  that  the  qaestion  which  the 
lower  Court  was  called  upon  to  try  is  not  a 
quettion  '*  arising  between  the  parties  to 
tkeiuii''  within  the  meanini^  of  the  above 
section.  The  appellant  and  the  respondent 
were  both  co-plaintiffs  in  the  salt  in  which 
(be  decree  was  passed,  and,  as  such,  were 
De?er  arrajed  as  parties  to  that  suit  in  the 
proper  sense  of  the  expression.  In  fact,  they 
together  formed  but  one  of  the  parties,  the 
others  being  represented  by  the  defendants 
againsi  whom  the  decree  was  passed. 

Nor  can  it  be  said  to  be  a  qaestion  ''  relat- 
ing to  Ike  execution  of  the  decreed  It  is  a 
qaestkm  of  conflicting  title  between  two  per- 
sons holding  a  joint  decree,  and  therefore  a 
qoestioa  wholly  beyond  the  scope  of  the 
original  litigation  in  which  that  decree  was 
tthle.    The  judgment-debtors  are  in  no  way 
interested  in  its  solution,  and  although  they 
kive  been  made  parties  to  this  appeal,  there 
•eems  to  be  no  reason  whatever  why  they 
ihonld  be  dragged  before  the  Court  merely  to 
give  a  colour  to  the  proceeding.    Such  a 
^yesUoQ,  it  is  clear,  could  neither  have  been 
isised  nor  determined  in  the  suit  in  which 
the  decree  was  passed,  for  the  two  co-plaintiffs 
could  not  have  beep  permitted,  by  any  rule  of 
procedure  that  we  are  aware  of,  to  interplead 
wnh  one  another.    Indeed,  the  very  nature 
9f  the  question  shows  that  it  is  the  proper 
sabject  of  a  fresh  suit  between  the  decree- 
Uders  themselves,  and  between  them  only : 
ttd  we  are,  therefore,  unable  to  see  how  the 
ip^ellam  can  ask  us  to  determine  it  as  a 
^^icsuon  relating  to  the  execution  of  the 
decree,  when  all  that  we  are  in  a  position  to 
4^  is  to  execute  that  decree  as  it  stands,  that 
it  to  say,  as  a  joint  decree  which  contains  no 
•pccification  wnatever  of  the  relative  rights 
«l  the  persons  in  whose  favour  it  was  passed. 
The  word   "other"   standing  immediately 
before  the  words  '*  questions  arising  between 
Ihe  parties  to  the  suit,  &c./'  in  section  ii, 
Aa  XXllI.  of  1861,  clearly  shows  that  the 
questions  referred  to  must   be   similar    in 
character  to  those    which   are    specifically 
aentioned  in  the  earlier  part  of  the  section, 
Or  to  other  words,  that  they  should  be  ques- 
Sons  necessarily  involved  in  the  execution  of 
Jf  decree  and  arising  between  the  decree- 
Wder  or  decree-holders  on  one  side,  and  the 
P^on  or  persons  against  whom  the  decree 
wpaised  00  the  other. 

Secuon  207,  Act  VIII.  of  1859.  says:  It  is 
tea  that  a  Court  of  execution  can,  if  it 
™ak8  fit,  allow  one  of  several  decree-holders 
^^Jiooste  the  whole  decree;  but  it  also 
*«R that  ''it  shall  in  sudi  case  pass  such 


order  as  it  may  deem  necessary  for  protect- 
ing the  interests  of  the  other  decree- holders." 
This  proviso  has  not  been,  in  any  respect, 
altered  or  modified  by  section  1 1,  Ad  XXUI. 
of  1861,  and  it  leaves  no  doubt  whatever 
in  our  mind  that  a  question  of  conflicting 
title  between  persons  holding  a  joint  decree 
is  not  one  which  can  be  raised  before,  or  de- 
termined by,  a  Court  of  execution. 

For  the  above  reasons,  we  dismiss  this 
appeal,  with  costs  assessed  at  two  gold 
mohurs. 


rhe  15th  January  1872. 

Present  : 

The  Hon'ble  G.  Loch  and  Dwarkanath 
Milter,  Judges . 

Partition— Regulation  XIX.,  1814— 
Lakheraj  Lands. 

Case  No.  52  of  1871. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Officiating  Subordinate  Judge  of 
Patna^  dated  the  28 th  January  i8ji, 

Janokee  Bibee  and  another  (Decree-holders), 

Appellants, 

versus 

Luchman  Pershad  and  another  (Judgment- 
debtors;,  Respondents, 

Messrs.  R.  T.  Allan  and  /f.  E.  Twidale 
and  Baboo  Unnoda  Pershad  Banerjee 
for  Appellants. 

Messrs.  J,  T.  Woodroffe  and  C  Gregory 
and  Baboos  Mohesh  thunder  Chowdhry^ 
Romesh  Chunder  Mi  tier,  Taruck  Aath 
Sein,  Mohinee  Mohun  Roy,  and  Rughoo 
Buns  Sahoy  for  Respondents. 

Though  a  paitition  of  a  lakheraj  tenure  cannot  be 
eflfecced  under  the  provisions  of  Regulation  XIX.,  1S14, 
yet  a  Civil  Court,  in  effecting  such  a  partition,  may 
well  be  guided  by  the  rules  laid  down  in  that  regula- 
tion so  far  as  they  are  applicable. 

'  Loch,  J, — When  this  case  was  before  us 
on  5th  July  last,  we  proposed  to  make  an 
order  remanding  the  case  and  directing  the 
lower  Court  to  make  a  partition  according  to 
the  provisions  of  the  Butwarra  Law,  Regu- 
lation XIX.,  \h\\.  At  that  time  it  was 
proposed,  and  consented  to  by  all  parties, 
that  Baboo  Mohesh  Chunder  Chowdhry 
should  act  as  arbitrator  and  settle  the  dispute 
between  the  parties  amicably.  Baboo  Mohesh 
Chunder   having   now  informed  the  Court  , 
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that  he  has  been  unable  to  make  any  settle- 
ment, the  case  came  before  us  again  this  day 
for  the  purpose  of  having  our  proposed  order 
made  out.  Mr.  Woadroffe  for  the  respond- 
ent objects  to  any  reference  to  the  Butwarra 
Law  as  likely  to  cause  confusion,  and  points 
out  that  the  land  in  dispute  being  lakheraj, 
the  provisions  of  Regulation  XI K  ,  1814,  are 
not  applicable  ;  and,  if  applied,  the  Court 
might,  in  executing  the  decree,  alter  its  terms, 
.  for  it  limits  the  decree-holder  to  one-third 
of  the  land  in  dispute ;  that,  as  each  of  the 
cO'Sharers  was  entitled  to  a  third  of  each 
field,  it  would  be  impossible  to  make  compact 
blocks,  as  contemplated  by  the  provisions  of 
Regulation  XIX.,  18 14. 

The  suit  was  for  the  partition  of  the 
tenure,  which  being  lakheraj  could  not  be  par- 
titioned by  the  Collector  under  the  provisions 
of  Regulation  XIX.,  18 14.  The  decree 
declares  the  plaintiff's  right  to  a  third  of  the 
property,  and  orders  a  partition  to  be  made. 
The  words  of  the  decree  are  :  **  The  suit  be 
decreed.  In  execution  of  this  decree,  a  pro- 
per partition  being  made  by  a  Civil  Court 
Ameen,  according  to  the  condition  and  rent 
and  good  and  bad  land,-  one-third  share  of 
the  disputed  land  ('  arasy ')  will  be  placed 
in  the  separate  possession  of  the  plaintiff  and 
the  costs  of  the  plaintiff  will  be  charged  to 
the  defendant."  The  Subordinate  Judge  con- 
siders that  every  field  should  be  divided  into 
three  parts,  of  which  the  decree-holder  should 
take  one ;  but  though,  in  reality,  the  decree- 
holder  is  entitled  to  a  third  of  each  field,  yet 
hhis  would  be  a  most  inconvenient  mode  of 
(making  a  partition,  and  would  defeat  the  pur- 

(pose  for  which  the  suit  was  instituted  and 
the  decree  was  made.  Looking  at  the  nature 
'  of  the  suit,  ttnd  the  position  of  the  parties, 
and  the  wording  of  the  decree,  it  is  clear 
that  the  decree-holder  is  entitled  to  a  third 
of  the  property  and  not  merely  to  a  third  of 
the  land.  It  would  scarcely  have  been 
necessary  to  make  the  elaborate  inquiry 
directed  to  be  made  by  the  decree,  if  the 
intention  of  the  Court  was  to  give  the 
plaintiff  merely  a  third  of  the  land.  It  .is 
true  that  the  word  arasy  is  made  use  of 
in  the  decree,  but  that  word  does  not^-  we 
take  it,  limit  the  operation  of  the  decree; 
as  is  now  sought  to  be  done.  The  object  of 
the  decree  was  to  have  the  estate  divided 
into  three  parts  of  equal  value,  of  which 
the  plaintiff  was  to  have  one.  In  making 
such  a  partition,  it  was  never  intended 
that  all  the  good  lands  should  go  into  one 
share  and  the  bad  lands  into  another,  but 
^  that  good,  bad,  or  indifferent  should  be  shared 


equally  by  all  the  co-sharers,  and  each  share 
should  be  as  compact  as  possible.  Now,  Re- 
gulation XIX.,  1814,  lays  down  rales  by 
which  partitions  of  this  kind  can  most  con- 
veniently be  carried  out ;  and  we  think  that  a 
Civil  Court  in  effecting  a  partition  can  take 
no  better  guide  than  the  rules  laid  down  in 
that  law,  as  far  as  they  are  applicable  to  the 
properly  sought  to  be  partitioned ;  and  it  was 
for  this  reason  and  to  this  extent  that  this 
Court  referred  to  thaTTaw  in  its  propfieT 
order,  nor  do  we  now  S€e  Ihy  reason  why 
we  should  abstain  from  directing  the  atten- 
tion of  the  Court  bcflow  to  the  provisions  of 
that  law,  as  laying  down  suiSsyiilfi.J3lkaJoL 
making  a  partition- of  landedproperty,  to  be 
followed  as  far  as  applicable  to  the  property 
in  question,  the  great  object  of  the  decree 
being  to  give  the  plaintiff  a  third  share  of 
the  property  equal  in  ftctent  and  valne  to 
each  of  the  thirds  which  remain  in  the  hands 
of  the  other  proprietors,  defendants  in  this 
case,  against  whom  the  decree  has  been  naadc. 
We,  accordingly,  reverse  the  order  of  ite 
lower  Court,  and  direct  the  Subordina'e  Judge 
to  make  a  partition  according  to  the  terms  of  ^ 
the  decree,  and  in  making  this  partition  he  1 
will  be  guided  by  the  provisions  of ^RcjgaJ 
tion  XIX.,  1 8 14,  so  far  as  they  may  be  appli- 
cable, and  will  endeavour  to  make  each  share 
as  compact  as  possible,  each  having  its  doe 
proportion  of  the  various  kinds  of  land ;  thai 
if  it  in  any  way  faciliute  the  partition,  the 
Subordinate  Judge  may  divide  the  properly 
into  three  portions,  of  which  the  decree-holder 
may  be  allowed  to  select  one,  the  other  two 
remaining  in  the  joint  possession  of  the 
defendants.  No  fresh  measurement  need  be 
made,  as  no  objection  to  the  correctness  of 
that  already  made  by  the  Ameen  has  been 
raised,  though  it  may  be  necessary  to  make  a 
further  local  investigation  as  to  the  qaahty 
of  the  lands.  The  costs  of  this  case  most 
be  borne  by  the  defendants. 


The  1 6th  January  1871. 
Present : 
The  Hon'ble  H.  V.  Bayley  and  Dwarkanath 

Mitter,  Judges. 

Joint  Hindoo  Family-Contract  by  the  Head- 
Joint  Tenure— Enhancement  of  Rent 

Case  No.  784  of  1871  under  Act  X.  of  i8s9' 

Special  Appeal  from  a  decision  P^^^^^  ^f, 
the  Judge  of  Dinagepore,  dated  the  m 
April  t8*jty  modifying  a  decision  of  thi 
Deputy    Collector    of   Matda,    dated  tM 

.    jrst  January  iS^ji, 
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Hemajetoolla  Chowdbry  (one  of  the 
Defendants),  Appellant^ 


versus 


• 


Nil  Kant  MulUck  and  others  (Plaintiffs), 
Respondents, 

Bah<H>  Rajendro  Nath  Bose  for  Appellant. 

Bahoos  Taruck  Nath  Sein  and  Kalee  Pro-  I 
tuno  Dutt  for  Respondents. 

Eirery  member  of  a  joint  family  is  not  bound  by  an 
amemeat  made  by  the  head  of  that  family.  The  rent 
oc  a  joiot  undivided  tenure  cannot  be  enhanced  on  the 
streogftb  of  an  «>irar  executed  byiondof  the  co-parceners. 

Miiier,  y. — Wk  are  of  opinion  that  the 
decisions  of  the  lower  Courts,  so  far  as  they 
award  arrears  of  rent  at  an  enhanced^  rate, 

ooghc  to  be  reversed. 

• 

The  ekrar  executed  by  Enayetoolla  is  not 
binding  against  the  other  defendants. 

The  Deputy  Collector,  whose  opinion  is 
affirmed  by  the  Judge,  says :     **  With  refer- 
*'eoce  to  the  second  issue,  it  does  not  require 
"any  comment  at  length  to  show  that  the  cus- 
"tom  of  the  country,  as  well  as  many  prece- 
'*  dents,  make  every  one  of  a  joint- family  bound 
**  to  the  stipulation  given  by  the  head  of  that 
**  family."     We  are  not  aware  that  such  a 
custom  does  exist  either  amongst  Hindoos 
or  amongst  Mahomedans,  nor  is  there  the 
slightest  evidence  adduced  by  the  plaintiff  to 
ptove  its  existence.    As  for  the  decisions, 
the  Jndge  has  not  referred  to  any,  nor  has 
the  pleader,  who  appeared  before  us  to  sup- 
port the  judgment,  been  able  to  find  out  any 
decision   of  this   Court    which    lays    down 
such  a  rule.     It  is  clear,  therefore,  that  the 
e^ar  cannot  be  binding  against  the  defendant 
RemayetooUah  or  his  representatives ;  and  as 
It  is  admitted  by  the  plaintiff  that  the  tenure 
in  question  is  a  joint  undivided  tenure   in 
which  Hemayetoollah  has  an  interest,  we  do 
not  see  how  plaintiff  can  recover  arrears  of 
Tent  at  enhanced  rates  on  the  pleadings  in 
this  case.    Enayetoollah  is  of  course  bound 
by  that  ekrar,  but  he  is  so  bound  only  to  the 
extent  of  his  share ;  and  as  the  plaintiff  is 
not  seeiiing  enhanced  rents  on  account  of  his 
share  the  extent  of  which  has  not  been  prov- 
^>  we  cannot  allow  the  rent  of  the   joint 
teimre  to  be  enhanced  on  the  ground  of  such 
Ml  ckrar. 

In  this  view  we  modify  the  decree  of  the 

lower  Court,  the  plaintiff's  claim  for  enhanced 

'Wat the  rate  of  one  anna  per  rupee  being 
dismissed. 


The  i6th  January  187a. 

Present : 

The  llon'ble  II.  V.  Bayley  and  Dwarkanath 

Mitter,  Judges, 

Case  No.  334  of  1871. 

Execution  of  Decrees  of  Revenue  Courts- 
Section  3,  Act  III.  of  X870  B.  C. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Subordinate  Judge  of  Rungpore, 
dated  the  28th  July  1871. 

Muddun  Mohun  Biswas  (Decree-holder), 

Appeltanty 

versus 

Puddo  Monee  Dossee  (Judgment-debtor), 

Respondent, 

Baboo  Bhowanee  Churn  Dull  for  Appellant. 

Baboo  Oopendro  Chunder  Bose  for 
Respondent. 

The  object  of  section  3,  Adt  lU.  of  1870,  B.  C.,is  that 
a  person  against  whom  a  decree  is  passed  shall  not  be 
harassed  by  two  sets  of  proceedings  in  execution,  simul- 
taneously carried  on  in  two  different  Courts. 

Mitter,  y.— This  case  is  governed  by  the 
decision  of  this  Court  in  Miscellaneous  Appeal 
193  of  1 87 1.  It  is  true  there  was  a  process 
of  attachment  issued  in  the  year  1868  ;  but 
there  is  nothing  whatever  on  the  record  to 
show  that  that  attachment  was  in  force  at 
the  time  when  Aft  III.  of  1870  B.  C.  came 
into  operation,  and  the  case,  therefore,  falls 
within  the  provisions  of  the  3rd  section  of 
that  Ad,  which  says  :  *'  All  decrees  in  which 
"  an  order  for  the  attachment  of  property 
"  has  not,  at  the  time  of  the  commencement 
''  of  this  Aft,  been  issued,  and  all  decrees 
"  which  shall,  after  the  commencement  of 
''this  Aft,  be  made  in  any  suit  now  pending 
"  in  the  Revenue  Courts,  shall  b'e  transferred 
**to  the  Civil  Court."  We  must  put  a 
reasonable  construction  upon  these  words,  and 
we  think  that  the  only  object  which  the 
Legislature  had  in  passing  the  section  was 
that  the  person  against  whom  the  decree  is 
passed  should  not  be  harassed  by  two  sets 
of  proceedings  in  execution,  simultaneously 
parried  on  in  two  different  Courts.  In  this 
case,  there  is  no  ground  for  supposing  that 
the  judgment-debtor  will  be  subjected  to 
any  such  inconvenience ;  and  we,  therefore, 
feel  no  hesitation  in  saying  that  it  is  a  case 
which  falls  within  the  express  provisions  of 
the  section  above  referred  to. 

We  reverse  the  order  of  the  lower  Court, 
and  direct  that  Court  to  proceed  with  the 
application  for  execution.  Costs  to  be  assess- 
ed at  one  gold  niohur. 
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The  i6th  January  1872. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Dwarkanath 

Mitier,  Judges, 

Mahomedan  Law— Inheritance— Sister. 
Case  No.  849  of  1871. 

Special  Appeal  from  a  decision  passed  dj 
the  Judicial  Commissioner  of  Julpigoo- 
ri,  dated  the  10th  April  i^Ji,  affirming 
a  decision  of  the  Moonsiff  of  that  disinct, 
dated  the  21st  January  i8yi, 

Boolinisharee  Bibec  (Plaintiff),  Appellant, 

versus 

Bukaoolla  and  others  (Defendants), 
Respondents, 

Bahoo  Bykuntnath  Pal  for  Appellant. 

Bahoo  Kishen  Dyal  Roy  for  Respondents. 

Under  the  Mahomedan  law,  a  sister  is  entitled  to  ob- 
tain a  share  of  the  estate  left  by  her  deceased  brother. 

Miiter,  J, — We  are  of  opinion  that  the 
objection  taken  by  the  special  appellant,  with 
reference  to  the  share  claimed  by  her  as  one 
of  the  heirs  of  her  father,  is  without  any  valid 
foundation.  The  original  dispossession  tojk 
place  in  the  year  1 854 ;  and  although  Lucboo, 
one  of  the  plaintiff's  co-heirs,  subsequently 
recovered  a  decree  for  a  portion  of  the  pro- 
perty, the  plaintiff  cannot  derive  any  t>enefit 
from  that  decree  when  the  Lower  Appellate 
Court  has  distinctly  found  that  she  was  never 
in  joint  possession  with  Luchoo,  and  that  no 
proof  was  given  by  her  to  show  that  the  suit 
was  brought  on  behalf  of  Luchoo,  as  well  as 
on  behalf  of  herself. 


There  remains  then  the  question  of  the 
plaintiff's  claim  for  a  share  of  the  property 
left  by  her  brother. 

In  regard  to  this  question,  we  observe  that 
the  very  decree  on  which  the  plaintiff  reli<:s 
shows  that  Luchoo  parted  with  an  8-annas 
share  out  of  the  10  annas  which  belonged  to 
Abeer  Mahomed.  It  is  not  attempted  to  be 
shown  that  Luchoo  took  out  execution  of  the^ 
8  annas  which  he  sold  to  Burkutoolla,  and 
that  8-annas  share,  therefore,  must  be  exclud- 
ed from  our  consideration. 

The  only  other  question  which  remains  is 
as  to  the  interest  of  the  plaintiff  in  the 
2-annas  share  for  which  Luchoo  got  a  decree. 
The  defendants  claim  this  2-anoas  share  under 
conveyances  executed  in  their  favour  by  some 
of  the  representatives  of  Luchoo.    The  Lower 


Ap|>eHate  Court  has  rejected  this  ponion  d 
the  plafntifif's  claim,  on*  the  ground  that  the 
plaintiff  has  given  no  evidence  to  show  that 
she  was  in  any  way  entitled  to  claim  any- 
thing from  her  brother,  Lucboo.  The  relation- 
ship between  the  plaintiff  and  Lucboo  is  not 
disputed  ;  and  consequently  that  the  plaintiff, 
as  one  of  the  sisters  of  the  deceased  Lticboo, 
is  entitled  under  the  Mahomedan  law  to 
obtain  a  share  of  the  estate  left  by  him.  It 
was  not  at  alt  necessary  for  the  plaimiSto 
prove  the  law  applicable  to  the  case ;  ami  as 
the  plaintiff  claims  a  share  in  the  t  annas 
which  remained  to  Luchoo  out  of  the  to 
annas  recovered  under  the  decree  of  1273, 
and  as  Luchoo  died  in  the  year  1275,  no 
question  of  limitation  can  properly  rise  with 
refer^ce  to  this  portion  of  the  piaintifs 
claim. 

We,  therefore,  remand  the  case  to  ibe 
Lower  Appellate  Court,  with  diredionstod^ 
termine  what  share,  out  of  the  2  annas  in 
question,  the  plaintiff  is  entitled  to  as  one  of 
the  heirs  of  her  deceased  brother,  Lucboo. 

The  appellant  will  pay  the  costs  of  this] 
appeal. 


The  i6ih  January  1872. 
Present  : 

The  Hon'ble  H.  V.  Bayley  and  Dwarkanalh 

Mitier,  Judges, 

Jurtsdiction— Foreifrn  Territory^Fordbfe  ctr- 
rftng  off  of  an  Elephant 

Case  No.  6ci  of  1871. 

Special  Appeal  from  a  decision  passed  hf 
the  Subordinate  Judge  of  Luckimfen^ 
dated  the  4th  February  iS^s,  rever$i/tg 
a  decision  of  the  Moonsiff  of  Dibrughwr, 
dated  the  gth  September  rSyo. 

Shaikh  Bhedoo  Foudy  (Plaintiff),  Apptlknl, 

versus 
Bicha  Banka  Singh  (Defendant),  Respondtni, 
Baboo  Sreenath  Banerjee  for  Appellant. 
No  one  for  Respondent. 

HsLD  that  the  .Moonsiff  of  Dibnigrhar  bad  do  jure- 
diction  in  a  suit  to  recover  an  elephant  aUeged  to  have 
been  forcibly  carried  away  by  the  defendant  from  Kcr- 
ampani,  where  the  defendant  ordinarily  resides,  but  ttiat 
plaintiff  may  apply  to  the  Pohtical  Aj^nt  for  redress. 

Bayley,  J.— We  think  the  Lower  Appellate 
Court  is  quite  right  in  holding  that  the  Moob- 
siff  had  no  jurisdiction  in  this  case. 
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The  sail  was  to  recover  possession  o?  an  ele- 
phant valued  at  Rs.  E.ooo,  alleged  to  have  been 
forcibly  carried  away  from  ihe  plaintiff  by  the 
defendant,  and  retained  in  his  possession. 

The  defendant  pleaded  that  the  cause  of 
action  in  this  case  arose  at,  and  that  he  was 
a  resident  of,  Kerampani,  which  was  admit- 
tedly out  of  the  Moonsiff's  jurisdiction. 

Under  the  circumstances  stated  above,  it 
is  clear  that,  according  to  the  provisions  of 
the  Civil  Procedure  Code,  the  suit  will  not 
lie  before  the  Moonsiff.  It  is  true  that  the 
Political  Agent,  on  b«ng  first  applied  to  by 
the  plaintifiF,  stated  that  the  claim  was  one  of 
a  civil  nature,  and  cognizable  by  a  Civil  Court ; 
bat  that  was  before  the  trial  of  the  case,  and 
before  the  question  of  jurisdiction  depending 
upon  the  provisions  of  the  Civil  Procedure 
Code  had  been  intestigated  either  by  the 
bwcr  Courts  or  by  this  Court. 

Under  these  circumstances,  we  uphold  the 
decision  of  the  Lower  Appellate  Court.  The 
plaintiff,  if  so  advised,  may  take  a  copy  of 
this  judgment  and  apply  to  the  Political  Agent 
having  political  power  over  the  place  from 
which  the  elephant  was  taken,  and  where  the 
defendant  ordinarilv  resides. 


The  1 6th  January  1872. 

Present : 

The  HonT>le  F.  B.  Kemp  and  E.  Jackson, 

Judges. 

Dismissal  of  Suit— Non-attendance  of  PlaintifT 
—Issue  of  Process  asrainst  absent  Witnesses- 
Proof  of  material  Witnesses— Adjournment — 

Case  No.  182  of  1871. 

Regular  Appeal  from  a  decision  passed  by 
Ihe  Judge  of  Easl  Burdiuan,  dated  Ihe 
i2lh  May  i8yt, 

Pearee  Mohun  Bosc  (Plaintiff),  Appellanty 

versus 

Hurish  Chunder  Ghose  and  others 
(Defendants),  Respondents, 

Bahoos  Unnoda  Pershad  Ban$rjee,  Mohesh 
Chunder  Choutdhry^  and  7'aruck  Nath 
SeinioT  Appellant. 

Baioos  Romesh  Chunder  Milter  and  Molee 
Lall  Mookerjee  for  Respondents. 

?i^  dismissal  of  a  suit  for  the  plaintiff's  non-attend- 
*^»  1  hijrhly  penal  matter,  and  the  punishment  ought 
"Ot  to  be  inflicted,  unless  after  a  distinct  order  to  attend, 
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and  upon  proof  that  the  plaintiff  has  deliberately  dis* 
obeyed  the  Court's  orders. 

Instead  also  of  dismissing^  plaintiff's  suit  on  account 
of  his  pleader's  inability  on  the  da^  of  trial  to  prove 
which  of  his  absent  witnesses  ^gramst  whom  he  had 
applied  for  further  processes  to  be  issued  were  material, 
the  propercourse  for  the  Jud^e  was  toallow  the  plaintiff 
a  certam  time  to  produce  evidence  upon  this  point  upon 
payment  by  him  of  all  the  defendant's  costs  of  the 
adjournment. 

Jackson,  J. — This  is  an  appeal  from  the 
decision  of  the  Judge  of  East  Burdwan  In  a 
suit  brought  by  one  Pearee  Mohun  Bose 
against  Hurish  Chunder  Ghose  and  others  to 
recover  possession  of  rent-paying  lands  and 
wassilal  valued  at  Rs.  5,472-15-12.  The 
Judge  has  not  gone  into  the  merits  of  the 
case,  but  on  the  loth  of  May,  on  the  day 
which  was  fi^ced  for  the  examination  of  the 
witnesses  in  the  case,  he  dismissed  the  plaint- 
iff's suit,  rst,  on  the  ground  that  he  had 
directed  the  plaintiff  to  be  present  in  Court 
for  examination  on  that  day,  whereas  the 
plaintiff  had  absented  himself;  and,  2nd, 
that  the  plaintiff's  vakeel  was  not  prepared 
with  proper  proof  to  enable  the  Court  to 
enforce  the  attendance  of  the  large  mass  of 
witnesses  whom  he  had  cited  to  prove  his 
case  ;  and,  lastly,  that  he,  the  Judi^e,  did  not 
believe  the  evidence  of  the  only  one  witness 
who  was  examined  for  the  plaintiff,  and  that 
the  plaintiff's  vakeel  was  unable  to  point  out 
the  material  documentary  evidence  put  in  on 

behalf  of  his  client. 

The  appeal  to  this  Court  refers  to  each  of 
these  points. 

There  has  been  no  attempt  to  go  Into  the 
case;  indeed,  it  is  admitted  by  the  vakeel  for 
the  appellant  that  he  is  unable  to  prove  the 
plaintiff's  case  upon  the  record  as  it  stands. 

The  first  point  to  which  his  argument  was 
directed  was,  that  the  plaintiff  was  not  aware 
that  his  presence  was  necessary  on  the  10th 
of  May  for  examination. 

Upon  this  point,  we  find  that  this  suit  was 
instituted  on  the  I2th  of  September  1870, 
and  that  there  were  delays  from  time  to  time 
up  to  the  23rd  of  March,  by  which  time  the 
written  statements  of  both  parties  were  filed. 

On  the  23rd  of  March  the  Judge  took  up 
the  case,  and  fixed  the  loth  of  April  as  the 
day  for  fixing  the  issues  in  the  case ;  and  on 
the  same  day  he  also  required  the  plaintiff  to 
attend  for  examination  on  the  loth  of  April. 

On  the  loth  of  April  the  issues  werd 
settled,  and  it  appears  from  the  record  that 
the  plaintiff  was  present  in  Court  with  his 
pleader,  but  was  not  examined. 

On  the  same  day  the  Judge  passed  an 
order  to  the  effect  that  the  issues  having 
been  recorded  in  the  presence  of  the  vakeels 
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of  both  parties,  it  be  ordered  that  the  case 
come  on  for  bearing  on  the  loth  of  May, 
both  parties  being  present  with  all  their 
witnesses  on  that  date,  as  the  case  will  be 
continuously  heard  from  the  loth  till  it  is  I 
concluded. 

On  the  loth  of  May  the  Judge  called 
upon  the  plaintiff  for  examination,  and  the 
plaintiff  was  absent.  It  was  alleged  before 
the  Judge,  and  it  is  again  now  said  in  appeal 
before  this  Court,  that  there  was  no  direct 
order  for  the  plaintiff's  personal  attendance 
on  the  loth  of  May.  The  Judge  says  that,  in 
his  order  of  the  loth  April  given  out  in  open 
Court  in  the  presence  of  the  plaintiff,  both 
parties  were  ordered  to  be  present  in  Court 
on  this  day  as  '*  their  examination  would  be 
"  requisite.  The  defendant  is  present,  the 
"  plaintiff  is  absent,  and  when  the  order  was 
"  given,"  says  the  Judge,  *'  1  remember  the 
**  plaintiff,  in  answer  to  the  defendant's  pleader, 
'*  stating  that  he  was  then  present  and  did 
"  not  iiilend  to  run  awav.'* 

The  Judge  appears  upon  this  to  have  come 
to  the  conclusion  that  the  plaintiff  had,  not- 
withstanding the  order  of  the  Court  to  him 
to  be  present,  deliberately  kept  away.  It 
is  of  course  quite  possible  that  the  plaintiff  did 
purposely  keep  away  upon  that  day ;  but  the 
question  is,  whether  the  order  passed  by  the 
Judge  on  the  loth  of  April  was  sufficiently 
explicit,  so  that  the  plaintiff  must  have 
Inown  that  his  personal  presence  was  actually 
required  on  that  day.  The  words,  "  both 
parties  being  present  with  all  their  witnesses 
on  that  date,"  do  not  necessarily  imply  that 
both  parties  must  be  personally  present  for 
examination.  If  the  Judge  had  added  to 
that  order  the  words,  "  as  their  examination 
would  be  requisite,"  then  there  could  have 
been  no  doubt  upon  the  subject ;  but  in  the 
absence  of  any  words  distinctly  stating  that 
their  personal  presence  was  required  for  the 
purpose  of  their  examination  on  the  day  of 
the  trial,  the  plaintiff  is  entitled  to  any  doubt 
which  may  possibly  have  arisen  upon  the 
point.  The  plaintiff  saying  to  the  defend- 
ant's pleader  that  he  did  not  intend  to  run^ 
away  does  not  in  any  way  show  certainly 
that  he  knew  that  his  personal  attendailce 
was  required  on  the  loth  of  May  for  ex- 
amination. The  dismissal  of  a  suit  for  the 
non-attendance  of  the  plaintiff  is  a  highly 
penal  matter,  and  such  punishihent  should 
not  be  infficted  unless  it  is  quite  certain  that 
the  plaintiff  has  deliberately  disobeyed  the 
orders  of  the  Court.  The  order  to  attend 
must  be  .distinct,  otherwise  the  section  ought 
not  to  be  put  in  force.    We  think  that  the 


order  in  this  case  was  not  suQicieDtlj  distinct 
The  order  was  for  his  attendance  on  the  lotli 
of  April,  when  the  issues  were  to  be  settled, 
and  it  is  possible  that  he  may  have  thought 
that  his  examination  would  be  necessary 
before  the  issues  would  be  settled,  and  there 
is  no  distinct  order  for  his  personal  attend- 
ance on  the  loth  of  May  to  be  examined. 

The  next  question  is  as  to  whether  the 
plaintiff's  suit  should  have  been  dismissed 
because  his  vakeel  was  unable  on  the  loth 
of  May  to  prove  which  of  his  witnesses  were 
material  in  order  that  he  might  call  upon  the 
Court  to  serve  proclamations  and  warrants 
against  the  absent  witnesses. 

We  think  that  the  Judge  is  quite  right  in 
being  very  strict  in  enforcing  the  rules  upon 
this  subject.  There  is  no  doubt  that  there  is 
very  great  laxity  in  lhe_  Courts  upon  it.  In 
this  case,  it  does  at  first  sight  appear  as  J 
the  plaintiff  was  citing  numerous  witnesses 
to  prove  his  case,  whom  he  did  not  actually 
require,  if  we  may  judge  from  the  fact  that 
out  of  five  of  his  witnesses  who  did  attend,  be 
at  once  said  that  he  would  not  examine  fonr. 
It  appears  also  that  he  was  citing  a  very 
large  number  of  witnesses,  more  than  60  in 
number,  and  therefore  it  was,  under  the 
circumstances,  all  the  more  important  that  the 
Judge  should  call  upon  the  plaintiff^s  pleader 
to  show  which,  out  of  this  large  number, 
were  material,  in  order  that  unnecessary  wit- 
nesses might  not  be  harassed  by  being  obliged 
to  attend,  and  only  those  who  were  required 
to  prove  the  case  should  be  forced  to  attend, 
The  plaintiff  also  appears  in  this  case,  as  the  ^ 
Judge  has  very  properly  pointed  out,  tobave  ! 
most  signally  neglected  to  issue  summonses 
for  the  attendance  of  his  witnesses  in  proper 
time.  On  the  loth  of  April  he  was  ordered 
to  take  measures  to  produce  his  witnesses  on 
the  loth  of  May,  and  he  appears  to  have 
done  nothing  whatever  until  the  ?5th  or  26th 
of  April,  and  even  then  not  to  have  given  the 
diet-money  for  the  witnesses  until  the  29th 
of  April.  The  result  was  that  there  being  a 
very  large  number  of  witnesses  to  serve,  the 
peadahs  were  unable  to  serve  them  between 
the  1st  of  May  and  the  10th ;  still  it  does 
appear  that,  on  the  loth  of  May,  the  plaintiff 
did  ask  thai  measures  should  be  taken  to 
enforce  the  attendance  of  the  absent  wit- 
nesses; and  it  also  appears  that  certain  other 
summonses  had  been  issued  on  the  part  of 
the  plaintiff  to  Nuddea  which  had  not  on  that 
date  been  returned.  Of  course,  we  agree  with 
the  Judge  that  it  was  the  duty  of  the  plaintiff 
to  require  the  Court  to  issue  these  summonses 
on  the  Nuddea  district  in  proper  time,  so  that 
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they  coald  have  been  returned  by  the  day 
fixed  for  t|)e  trial.  The  Judge  states  that,  on 
the  loth  of  May,  the  plaintiff's  vakeel  asked  for 
farther  processes  against  his  witnesses  who 
were  absent,  but  that  he  was  unable  to  point 
out  which  of  these  witnesses  were  material. 
Jt  seems  to  us  that  the  proper  course,  under 
the  circumstances,  would  have  been  for  the 
Judge  to  give  a  day  or  two's  time  for  the 
vakeel  to  produce  evidence  upon  this  point. 
We  do  not  wish  to  say  that  the  Judge  might 
not  have  been,  in  strict  law,  perhaps  right 
even  in  dismissing  the  suit  on  the  default  of 
the  plaintiff;  but  we  should  hesitate  before 
carrying  out  the  law  in  all  its  strictness  in 
this  matter,  more  especially  >vhen  the  Judge 
admits  that  parties  had  been  extremely  lax 
even  in  his  Court  in  the  mode  of  transacting 
basioess,  and  even  in  thi^  very  case  it  seems 
that  there  have  been  numerous  adjournments 
from  time  to  time  which  were  qgite  un- 
aecessary.  We  think  it  would  have  been 
b^ter,  if  the  Judge  had  given  a  certain  time 
\o  allow  the  plaintiff  to  prove  which  of  his 
witnesses  wer^  material,  and  then  to  issue 
proper  orders  as  regards  these  witnesses,  and 
the  Judge  at  the  same  time,  previous  to  ad- 
jou-ning  the  case  on  this  application  of  the 
plaintiff,  could  have  required  the  plaintiff  to 
pay  to  the  defendant  all  the  expenses  con- 
icquent  upon  such  adjournment,  for  instance, 
all  the  expenses  to  which  the  defendant  had 
been  put  in  summoning  his  witnesses,  and 
paying  for  them  during  their  attendance. 

With  reference  to  the  remarks  of  the  Judge 
as  regards  the  one  witness  whom  he  has 
tWiined,  we  think  that  bis  evidence,  taken 
as  it  was,  by  itself  can  hardly  bear  out  the 
Jndge's  remarks.  There  is  nothing  to  show 
^n  that  evidence  that  this  person  is  a  getter 
op  of  cases,  using  these  words  in  an  offensive 
sense,  namely,  as  a  fabricator  of  false  cases. 
Ms  quite  po.ssible  that,  if  he  had  been  a 
ipi^ashfa  of  the  plaintiff,  he  may  have  had 
to  iostitnte  a  large  number  of  cases,  and  it  is 
Certainly  somewhat  remarkable  that  he  has 
bid  to  institute  charges  of  highway  robbery 
ftpinst  the  defendant.  It  is  impossible,  upon 
Ks  statement  standing  alone,  to  say  whether 
•Ms  evidence  is  to  be  wholly  discredited  or 

IkOt 

As  it  is  admitted  that  this  case  cannot 
Proceed  to  trial  before  us,  wc  think  the 
proper  course  is  to  remand  the  case  to  the 
Nge,  with  directions  that  he  will  call  upon 
«  pfakintiff  to  pay  in  to  the  defendant  all 
•^  expenses  which  he  was  put  to  on  the 
2*^  of  the  case  on  the  loth  of  I^Iay,  namely, 
"*  the  attendance  of  bis  witnesses,  within  a 


fortnight  from  the  date  of  the  Judge's  order, 
and  that  upon  his  paying  in  those  expenses 
of  the  adjournment,  and  his  satisfying  the 
Judge  within  a  reasonable  time  that  the 
witnesses,  upon  whom  he  requires  the  Court 
to  serve  proclamations  and  warrants,  are 
material,  and  that  they  have  really  been 
absconding  and  absenting  themselves,  so  that 
summons  cannot  be  served  upon  them,  he  will 
take  further  measures  to  enforce  their  attend- 
ance. Perhaps  the  best  plan  would  be  that, 
upon  being  satisfied  upon  the  above  points, 
the  Judge  should  fix  another  day  for  the 
hearing  of  the  case,  and  require  both  parties 
to  produce  their  witnesses  upon  that  day. 

Under  the  circumstances  of  this  case,  as 
there  can  be  no  doubt  that  the  appellant  was 
in  fault  in  the  lower  Court,  we  shall  require 
the  appellant  to  pay  all  the  costs  of  this 
appeal. 


The  i6th  January  187a. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Dwarkanath 

Mitter,  fudges, 

Batwarra— Rent— Intervenor— Burden  of  Proof 

— Evidence. 

Case  No.  934  of  187 1. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Rajshahyt^ 
dated  the  nth  May  iS'^i^  reversing  a 
decision  of  the  Moonsiff  of  Serajguoge, 
dated  the  2jrd  January  i8*j  r. 

Hur  Chunder  Chuckerbulty  and  others 
(Plaintiffs),  Appellants^ 

versus 

Meer  Mukrum  Ali  and  another  (Defendants), 

Respondents, 

Baboo  Nullit  Chunder  Sein  for  Appellants. 

Baboo  Chunder  Madhub  Ghose  for 
Respondents. 

In  a  suit  for  rent  of  a  share  allej^ed  by  plaintiff  to 
have  fallen  to  him  consequent  on  aibuiwarra  effected  by 
the  Collector  under  Regfulation  XIX.,  1814,  the  Lower 
Appellate  Court  dismissed  the  suit,  because  plaintiff 
could  not  Rle  9.ny  jumma'wassil'bakee  or  any  kubooleut 
either  before  or  after  the  bnt'warra.  Held  in  special 
appeal  that,  before  dismissing  the  suit,  the  Lower  Appel- 
late Court  was  bound  to  put  the  intervenor  to  the  proof 
that  the  land  appertained  to  the  share  which  he  got 
from  his  vendor,  who  obtained  it  by  inheritance  from 
one  of  the  shareholders,  and  to  have  noticed  plaintiffs' 
evidence  that  the  share  fell  to  him  under  the^u/warr^, 
and  that  defcndaAt  had  paid  rent  to  the  shareholders 
before  the  butwarroj  it  being  no  defence  to  the  intervenor 
that  he  was  not  invited  to  attend  the  buiwarra. 

Bayley,  f. — We  think  this  case  must  be 
I  remanded  to  the  Lower  Appellate  Court  fo.» 
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re-irial  with  reference  to  the  remarks  herein- 
after made. 

The  plaintiff  sued  the  ryot-defendant  for 
arrears  of  rent  for  four  years  from  1274  to 
1277.  It  is  urged  that  the  defendant  was  a 
ryot  in  the  share  which  appertained  to  plaint- 
iff in  consequence  of  a  butwarra  effected  by 
the  Collector  under  Regulation  XIX.  of  18 14. 

The  defendant  No.  2  appeared  as  intervenor, 
and  stated  that  the  ryot  was  his  ryot,  and 
had  no  connection  with  plaintiffs'  share. 

The  first  Court  found  that,  as  the  defend- 
ant No.  2  was  unable  to  prove  the  coparceny 
or  bis  predecessor's  possession  by  any  reliable 
documentary  evidence,  the  plaintiff  was  en- 
titled to  recover  the  rent  in  dispute  from 
defendant  No.  1 . 

The  Lower  Appellate  Court  held  that  the 
intervenor-defendant  was  not  a  party  to 
the  butwarra,  and  that,  as  the  plaintiff  could 
not  file  any  jumma-wassii-bakee  paper,  or 
any  kubooUut  either  before  or  after  the  but- 
warra, nor  could  establish  by  evidence  that 
any  arrear  was  due  to  him,  his  suit  was 
liable  to  be  dismissed.  The  Lower  Appellate 
Court  accordingly  dismissed  the  plaintiff's 
suit. 

In  special  appeal,  it  is  contended  before 
us  that,  before  dismissing  the  plaintiff's  suit, 
the  Lower  Appellate  Court  was  bound  to  put 
the  intervenor  to  the  proof  that  the  land  ap- 
pertained to  the  one-anna  share  which,  he 
stated,  he  got  from  Bhugwan  Chunder  Baner- 
jee,  who  obtained  the  same  by  inheritance 
from  one  of  the  shareholders;  and,  as  the 
plaintiff  had  adduced  evidence  to  prove  that 
the  one-anna  shai-e  fell  to  him  under  the 
butwarra  and  the  defendant  No.  i  ryot  paid 
rent  to  the  shareholders  before  the  butwarra, 
the  Lower  Appellate  Court  was  wrong  in  not 
noticing  that  evidence. 
.  We  think  this  contention  is  sound.  There 
is  evidence  on  the  record  of  witnesses  who 
stated  that,  before  the  butwarra,  all  the  share- 
holders received  rents  from  the  ryot-defend- 
ant, that  the  ryot-defendant  held  land  within 
the  one-anna  share  of  the  plaintiff,  and  that 
the  intervenor-defendant  had  nothing  what-i 
ever  to  do  with  the  land. 

It  is  argued  that  the  intervenor-defendant 
was  not  invited  to  appear  at  the  butivarra, 
and  was  not,  therefore,  bound  by  the  rights 
defined  to  the  plaintiff  under  that  butwarra. 
But,  in  our  opinion,  as  he  claims  to  derive 
his  title  from  one  who  inherited  from  one  of 
the  shareholders,  he  must  be  held  responsible 
for  his  negligence  in  not  appearing  at  the 
butwarra,  which  is  a  process  done  publicly 
«0d    with    due    notification.      But,  without 


expressing  any  final  decision  on  this  poiot 
which  is  not  necessary  for  the  purposes  of 
this  case,  the  Lower  Appellate  Court  should 
have  decided  how  far  the  defendant-ryot 
held  land,  and  paid  rent  of  the  mehal  in 
which  the  plaintiff  holds  a  one-anoa  share. 
The  Subordinate  Judge,  however,  does 
nothing  of  the  kind.  He  merely  throws  otit 
plaintiff's  case  on  the  ground  that  he  does  not 
produce  the  jumma-Tvassil-baket  papers, 
&c.  The  case  must,  therefore,  be  remanded 
to  the  Subordinate  Judge  with  directions 
that  he  do  remit  it  to  the  first  Court  for  trial 
of  the  following  issues: — 

istly. — Whether,  up  to  the  time  of  the 
butwarra,  the  ryot- defendant  held  lands,  and 
attorned  to  the  joint  sharers  of  the  mebal, 
and, 

2ndly, — Whether  the  intervenor-defendant 
was,  at  any  time  up  to  fhe  date  of  siiit,itk 
bond-fide  receipt  and  enjoyment  of  the  real 
sued  for  by  the  plaintiff. 

In  deciding  the  second  issue  as  to  the  hmi* 
fide  character  of  the  inter venor's  pleas,  ft 
will  be  the  duly  of  the  lower  Court  10  inves- 
tigate the  reason  of  the  non-appearance  of 
the  intervenor  or  those  through  whom  be 
derives  title  at  the  butwarra. 

The  parties  will  be  at  liberty  to  give  sucb 
additional  evidence  as  they  think  fit,  and  the 
Court  will  thereupon  pass  the  proper  orders. 


The  18th  January  1872. 
Present  .•* 

The  Hon'ble  H.  V.  Bayley  and  Dvvarkanaih 

Mitter,  Judges. 
Case  No.  11 53  of  1871  under  Act  X.  of  1859. 

Minor— Suit  by  Mother— No  Certificate-Gnar* 
dian— Section  3,  Act  XL.  of  1858. 

Special  Appeal  from  a  decision  passed  hy 
the  Officiating  Judge  of  Rungport,  dated 
the  i2tk  June  sSji,  reversing  a  decisiw 
of  the  ,Deputy  Collector  of  thai  DistricU 
dated  the  2gth  June  tSjo. 

Goono  Monee  Debia  (Plaintiff),  AppelhnI, 


versus 


Ram  Kumol  Sandle  (Defendant), 
Respondent. 

Baboo  Issur  Chunder  Chucker butty 
for  Appellant. 

No  one  for  Respondent. 

\yhen  a  Court  of  first  instance  allows  a  tnother  to 
institute  a  suit  on  behalf  of  her  minor  son,  the  Judfe,^  OA 
appeal,  has  no  reason  to  dismiss  the  suit  on  the  technical 
ground  that  no  certificate  had  been  granted  to  her  uadtr 
section  3,  Act  XL.  of  1S58.  • 
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it  is  not  necessary  for  the  mother  to  describe  herself 
as  guardian  in  the  plaint,  when  the  suit  is  evidently 
brought  by  her  as  mother  of  her  minor  son. 

Miller  J  J.—Tms  was  a  suit  instituted  by 
the  plaintiff  on  behalf  of  her  minor  son  for 
the  recovery  of  certain  moneys  and  papers 
alleged  to  be  due  from  the  defendant,  who  was 
employed  as  a  ^^m<7j^/a  for  collecting  rents  in 
the  minor *s  estate.  An  objection  was  raised 
in  the  first  Court  that  the  plaintiff  had  no 
right  to  maintain  the  action,  no  certificate 
having  been  granted  to  her  under  the  pro- 
visions of  section  3,  Act  XL.  of  1858. 
This  objection,  however,  was  overruled,  and 
the  plaintiff  was  allowed  to  carry  on  the  suit 
00  behalf  of  the  minor,  and  a  decree  was 
ultimately  passed  by  the  Court  of  first  in- 
stance. 

The  Judge  has  reversed  the  decision  of 

the  first  Court  upof^  the  ground   that  the 

;]>]aintiff  ought  to  have  obtained  a  certificate 

imder  Act  XL.  of  1858,  and  that  she  failed 

?to  produce  such  certificate,  notwithstanding 

^that'two  months'  time  was  granted  to  her  by 

^t  previous  order.     The  Judge  further  adds 

the  suit  was  brought  by  the  plaintiff  on 

[ler  own  behalf,  and  not  on  behalf  of  her 

iinor  son.    This  last  remark  of  the  Judge 

>pears  to  us  to  be  erroneous.     It  is  true 

the  word  ''guardian''  is  not  used  in  the 

tint,  but  the  suit  is  evidently  brought  by 

le  plaintiff  as  mother  of  her  adopted  son 

^vho  is  a  minor.     There  remains  then  the 

ther  question  as  to  whether  the  Judge  was 

light  in  dismissing  the  suit  upon  the  ground 

Sat  a  certificate  under  Ad  XL.  of  1858  was 

M  produced  by  the  plaintiff.  We  think  that 

Ae  Judge  erred  in  entering  into  that  ques- 

[-fioD,  which  is  one  noway  affecting  the  merits 

:<f  the  case.    The  proviso  in  -section  3,  Ad 

XL  of  1858,  distinctly  says,  that  "  when  the 

"property  is  of  small  value,  or  for  any  other 

*'SBfficient  reason,  any  Court  having  juris- 

** diction  may  allow  any  relative  of  a  minor 

''to  institute  or  defend  a  suit  on  his  behalf 

"although  a  certificate  of  administration  has 

**  not  been  granted  to  such  relative." 

The  Court  of  first  instance  being  a  Court 
<tf  competent  jurisdiction  within  the  meaning 
<tf  the  above  words  of  the  Ad,  did,  in  the 
exercise  of  the  discretion  thereby  vested  in 
'%  allow  the  plaintiff  to  institute  this  suit  on 
)*half  of  the  minor.  And  we  see  no  reason 
whatever  why  the  Judge  should  have,  on 
^pcal,  taken  up  an  objection  of  this  kind, 
which  has  no  bearing  whatever  upon  the 
*wH8  of  the  case,  and  dismissed  the  suit 
#>»lher  on  that  technical  ground.  The 
P^aiJKoa  was  given  by  a  Court  of  compe- 


tent jurisdiction,  and  that  permission,  once 
given,  was  quite  sufficient  for  the  purposes  of 
this  suit. 

For  the  above  reasons,  we  reverse  the 
decision  of  the  Judge,  and  remand  this  case 
to  him  for  trial  on  the  merits.  Costs  to  abide 
the  result. 


The  19th  January  1872. 

Present : 

The  Honble  H.  V.  Bayley  and  W.  Markby, 

Judges. 

Permanent  Settlement— Suit  for  Declaration  of 
Right  to— Defect  of  Parties— Alluvial  Land- 
Limitation— Temporary  Settlements— Sharer 
—Malikana— Proprietary  Rights. 

Case  No.  871  of  1871, 

Special  Appeal  from  a  decision  passed  bv 
the  Subordinate  Judge  of  Mymensingh, 
dated  the  2jlh  April  i8yt,  modifying  a 
decision  of  the  Moonsiff  of  Madargunge^ 
dated  the  t^th  May  i8yo. 

Kristo  Chunder  Sundyal  (Defendant), 

Appellant^ 

versus 

Kashee  Kishorc  Roy  Chowdry  and  another, 
(Plaintiffs),  Respondents. 

Baboo  Kalee  Mohun  Doss  for  Appellant. 

Baboos  Sreenath  Doss  and  Issur  Chunder 
Doss  for  Respondents. 

A  suit  for  a  declaration  of  plaintiff's  rl^ht  to  a  share 
in  the  settlement  of  an  accretion  will  lie  without  the 
Government  being  made  a  party  to  it. 

The  period  of  limitation  which  bars  the  claim  to  a 
settlement  does  not  begin  to  run  so  long  as  the  proprie- 
tary right  of  the  zemindar  is  formally  recognized  by  the 
Revenue  Authorities  {e,  g.,  by  temporary  settlements), 
and  no  permanent  settlement  is  made  M-ith  any  other 
person. 

The  payment  of  nialikana  is  not  the  only  method  in 
which  a  proprietary  right  can  be  recognized.  But  the 
keeping  of  the  malikana  in  deposit,  as  in  this  case,  for 
the  Dcnefit  of  the^  recorded  proprietors  generally,  is  a 
sufficient  recognition  of  a  sharer's  proprietary  right. 

Markby,  y.— The  facts,  as  far  as  I  have 
been  able  to  gather  them  in  this  case  from 
the  statement  of  the  pleaders,  are  as  fol- 
tow:  In  the  year  1835,  certain  land  held 
by  the  zemindars  of  Roghoorampore  was 
resumed  by  Government  as  not  comprised 
within  the  limits  of  their  permanently  settled 
estate,  the  land  being,  in  fact,  a  recent  alluvial 
formation.  After  the  resumption,  the  land 
in  question  remained  under  /ihas  collection 
until  1842,  when  a  temporary  settlement  was 
made  with  persons  who  had  no  previous  in- 
terest in  the  properly.  Subsequent  tempo- 
rary settlements  of  a  similar  character  were   , 
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made  until  the  year  1867,  when  a  permanent  •  Government  as  an  island,  so  that  they  had 
settlement  was  made  with  the  defendant  in  the  right  to  make  a  settlement  with  whoa 
this  suit,  who  is  the  owner  of  an  8-anna  they  pleased,  I  think  the  judgment  of  the 
share  of  the  zemindaree.  In  each  of  these  i  Lower  Appellate  Court  is  sati3fact07  opoo 
temporary  settlements,  a  calculation  was  !  that  point.  I  think  the  reasoning  is  perfect); 
made  of  nialikana  at  10  per  cent,  on  the  sound,  and,  as  far  as  I  have  seen,  fully  justi- 
jumma  due  to  Government,  and  the  sum,  so  .  fied  by  the  facts  that  the  Governmem  have 
arrived  at,  remained  in  deposit  in  the  Collec- 1  all  along  treated  this,  not  as  land  which  thc^ 
torate  treasury  to  the  credit  of  the  maliks.  had  an  absolute  right  to  dispose  of  as  thejf 
When  the  permanent  settlement  was  made  ;  pleased,  but  as  land  over  which  the  zemin* 
with  the  defendant,  this  sum  was  at  his  1  dars  of  the  neighbouring  zemindaree  bad  1 
request  applied  in  satisfaction  of  the  Govern-  |  prior  right  of  settlement.  This  can  only 
ment  claim  for  revenue  under  the  settlement.  |  have  been  on  the  grdund  that  the  land  la 

The  plaintiffs  now  sue  to  have  it  declared  1  question  was  an  accretion  to  their  estate.' 
tha^  thevt  as  owners  of  an  8-aQna  share  in        The  remaining  objection,  which  is  that 
the  zemindaree,  are  entitled  to  a  share  in  that !  this  suit  is  barred  by  limitation,  is  one  whick 
settlement.  >  is  not  altogether  free  from  difficulty.   Hai 

The  Lower  Appellate  Court  has'given  the  i  this  been  res  inUgray  I  should  have  had  some, 
plaintiffs  a  declaration,  that  they  are  entitled  I  doubt  whether,  under  the  circumstance  i\ 
to  a  4-anna  share  onlv.  '  I  this  case,  the  zemindars  of  this  zemmdaret] 

The  defendant  has  appealed,  and  the  points  had  not  altogether  lost  their  right  to  demarfj 
which  he  has  urged  are  :  That  the  suit  is  bar-  from  the  Government  that  a  settlement  shodjb 
red  by  limitation  ;  that  there  was  no  evidence  be  made  with  them.  It  appears  that,  in  ikt 
that  this  land  formed  as  an  accretion  to  the  '  year  1851,  a  notice  was  issued  to  themti 
main  land ;  that,  on  the  contrary,  it  was  re-  '  come  in  and  take  a  settlement,  and 
sumed  by  Government  as  an  island,  and  that ;  Shumboo  Chunder,  the  father  of  the  p 
the  Government  had,  therefore,  aright  to  make  1  plaintiffs,  appeared  as  the  representative 
a  settlement  with  any  one  they  pleased ;  that  I  the  maliks  on  that  occasion,  but  that  her 
no  such  suit  as  the  present  would  lie;  and  \  ed  on  their  behalf  to  take  a  settlement 
that  at  any  rate  the  Government  ought  to  be  the  jumma  fi.xed.  Now  the  proprietoii 
made  a  party  to  the  suit. 

With  regard  to  the  two  last  points,  I  think 


this  zemindaree  were,  no  doubt,  entitled 
this  accretion,  but  subject  nevertheless 


they  are  easily  disposed  of.  Without  going  1  assessment  of  revenue  under  Regulation  1£| 
minutely  through  the  language  of  the  regu-  of  1819,  and  the  other  Regulations  in  fon**^ 
lations,  I  think  it  quite  clear  that  it  has  been  and  looking  to  the  general  tenor  of  theRegtt^ 
the  invariable  practice  in  this  country  to  :  lations  upon  this  subject,  especially  to  Reg^ 
allow  a  person,  who  alleges  that  he  is  entitled  1  lation  VIIL  of  1793,  section  44,  and  Rcgtt 
'to  a  permanent  settlement,  to  come  into  the  .  tion  XIX.  of  1793,  section  8,  I  should  hi 
Civil  Court  to  obtain  a  declaration  of  that '  been  inclined  to  think  that  thezemindarshat' 
right,  and  ^hat  the  Government  has  invari-  once  refused  -a  settlement,  their  right 
ably  recognized  the  right  so  declared  by  gone ;  but  the  tenor  of  the  decisions,  and  lli 
making  or  altering  the  permanent  settlement  j  practice  of  the  Revenue  Authorities,  appc*rl| 
accordingly.  'I'he  Government,  moreover,  ,  be  otherwise.  As  far  as  I  can  ascertaJRi  tij 
has  no  sort  of  interest  in  such  a  suit,  the-  practice  has  been  to' recognize  the  rigWj 
remedies  which  they  have  making  it  almost  the  zemindar  to  come  in,  and  claim  a  ^wi 
entirely  a  matter  of  indifference  to  them  ,  ment  of  any  accretion  to  his  estate  as  in fl 
with  whom  the  settlement  is  concluded.  And  1  way  interfered  with  so  long  as  only  icfflgfi 
though,  under  some  circumstances,  it  might  1  rary  settlements  are  made  with  other  p^^i^ 
be  convenient  to  make  the  Govemment.a  1  provided  always  that  the  proprietary  ^^}% 
party  to  the  suit,  and  though  this  has  been  |  the  original  zemindars  had  been  fccogniz^ 
sometimes  done,  it  is  by  no  means,  as  far  as  1  Several  cases  to  this  effect  are  collected  1 
I  can  discover,  the  invariable  practice  to  do  Thomson  on  Limitation,  2nd  Edition,  pM** 
so.  I  think,  therefore,  that  we  ought  to  hold  154.  The  decision  of  Norman  an4  Setor 
that  the  suit  will  lie,  and  the  omission  to  Karr,  JJ.,  in  7  Weekly  Reporter  465« 
make  the  Government  a  party  is  not  a  distinguishable.  That  relates  to  the  resuw 
ground  for  dismissing  the  suit.  tion  of  land  held  under  an  invalid  i<^}'^^ 

With  regard  to  the  second  objection,  that  tenure,  which  stands  on  a  wholly  ^'^^.^ 
there  was  no  evidence  that  this  land  formed  ground  from  land  which  has  been  added  W 
as  an  accretion,  and  that  it  was  resumed  by    accretion  to  a  parent  estate.    The  ■"'minoi 
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of  an  estate,  to  which  there  is  an  accretion,  is 
bjf  Regulation  XL  of  1825,  section  4,  clause 
1,  the  proprietor  of  that  accretion.  But  the 
ioider  of  an  invalid  lakheraj  tenure  has  not, 
a$  I  understand  the  decisions,  any  proprie- 
tary right  in  the  land  after  it  is  resumed  (see 
tiie  decision  of  Mr.  Justice  Bayley  in  10 
Weekly  Reporter  296). 

Moreover,  1  think,  there  is  authority,  which 
ve  ought  not  now  to  dispute,  for  holding  that 
this  right  is  not  barred  by  lapse  of  time,  so 
long  as  it  is  formally  and  distinctly  recog- 
ttized  by  the  Revenue  Authorities  when 
taaking  the  temporary  settlements.  No 
^bt,  such  temporary  settlements  interfere  in 
e  measure  with  the  full  enjoyments  of 
zemindar's  rights,  but  both  here  and  in 
Courts  of  the  North-Wesiern  Provinces 
Thomson,  ubisujtra),  it  has  been  held  that 
period  of  limitation,  which  bars  the  claim 
Settlement,  does  not  begin  to  run  so  long 
the  proprietary  right  of  the  zemindar  is 
ni2ed,  and  no  permanent  settlement  is 
e  with  any  other  person,  and  it  seems  to 
sufficient  in  this  case  to  say  that  we 
to  follow  the  rule  which  has  been  so 
acted  on. 

was,  however,  contended  in  this  case 
as  the  malikana  was  never  paid  to  the 
tiffs,  but  applied  in  fact  to  the  benefit 
defendant,  the  proprietary  right  of  the 
ioiiffs  had  not  been  recognized.     But  I  do 
think  that  the  payment  of  malikana  is 
sole  and  exclusive  method  in  which  a 
riciary  right  can  be  recognized.     Why 
malikana  was  applied  exclusively  for  the 
fit  of  the  defendant,  and  why  a  settle- 
was  made  with  him  to  the  exclusion  of 
plaintiffs,  does  not  appear.     From  the 
on  of  the  proceedings  of  the  Revenue 
dties  which  has  been  read  to  us,  it 
Id  appear  that  the  plaintiffs  and  their 
ecessors  have  been  recognized  all  along 
e  most  formal  manner  as  part-proprie- 
in  this  zemindaree,  and  the  malikana, 
h  was  reserved,  has  been  kept  in  deposit 
Ae  benefit  of  the  proprietors  generally. 
^\  this  should  be  considered  as  a  recog- 
of  the  plaintiff's  proprietary  right,  not- 
ttding  that  the  malikana  was  not  uUi- 
ly  paid  10  ihem. 
se  are  the  only  objections  which  have 
f^  taken  to  the   decision   in   the   Court 
C^wr,  and,  as  they  have  failed,  I  think  this 
IJ^l  should  be  dismissed  with  costs. 
(um'lpf,  ^.— The  plea,  that  there  is  a  defect 
ff  JJrties,  because  Government  was  not  a 
Wf»k  untenable,  because  the  plaintiff's  suit 
*8^astthe  defendant  here  is  one  which  can 
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be  decreed  or  dismissed  without  the  right  of 
Government  being  affected.  Whoever  is  or 
becomes  the  recorded  proprietor  will  be 
answerable  for  the  revenue,  and,  in  default, 
the  estate  will  be  sold  for  the  recovery  of 
the  arrears  in  the  name  of  the  recorded  pro- 
prietor. 

As  to  the  land  not  being  found  to  be  an 
accretion  to  a  parent  estate,  there  is  sub- 
stantially, and  on  a  view  of  the  whole  judg- 
ment, a  finding  of  fact  on  evidence  that  the 
land  in  dispute  is  in  contiguity  to  the  parent 
mehal. 

In  regard  to  limitation,  it  is  clearly  laid 
down  in  Sir  John  Shore's  minute,  on  which 
the  permanent  settlement  regulations  were 
based  (5th  Report,  page  0^)1  that  malikana 
is  the  right  of  landlords  who  refused  to  take 
the  original  settlement.  The  settlements 
made  subsequently  of  towfeer  or  alluvial 
land,  as  part  of  a  parent  estate  are  merely 
supplementary  settlements  of  the  original 
permanent  one.  The  principle  on  which 
malikana  is  due  in  the  one  case  would  apply 
to  the  other.  But  invalid  lakheraj  or  rent- 
free  land  is  on  a  different  position.  It  is  not 
part  of  a  permanent  settlement,  that  is,  not 
part  of  the  assets  on  which  a  zemindar  en- 
gaged to  pay  revenue  of  1793  fo  Govern- 
ment for  his  estate. 

Ordinary  lakheraj  or  rent-free  on  grants 
is  in  a  separate  category.  There  the  Govern- 
ment, on  resumption,  takes  the  land  as  its 
absolute  property,  /.  ^.,  not  belonging  to  a 
Government  revenue-paying  estate,  or  form- 
ing assets  of  that  estate.  Government,  it  is 
true,  settles  with  the  ^iL-lakherajdar  on  a 
malikana  of  50  per  cent.,  but  both  the  set- 
tlement and  the  malikana  are,  fn  that  case, 
acts  of  its  own  free  grace. 

On  the  whole,  I  am  of  opinion  that  limit- 
ation does  not  apply  to  a  right  of  a  malik 
to  engage  on  the  expiry  of  temporary  settle- 
ments made  of  assessed  alluvial  land  conti- 
guous to  the  parent  estate  of  such  malik. 
At  least  I  am  avvare  of  no  law  or  ruling  to 
that  effect,  and  experience  is  to  the  contrary, 
flere,  indeed,  it  is  clear  the  malikana  was 
kept  as  a  deposit  to  the  account  of  the  re- 
corded proprietors  of  the  parent  estate,  who- 
ever they  might  be.  It  may  be  added  that, 
in  every  one  of  the  temporary  settlements 
before,  the  most  clear  and  distinct  reserv- 
alion  of  the  rights  of  the  proprietors  to  come 
in,  and  take  the  permanent  settlement  on 
expiry  of  the  temporary  settlements  was 
recorded. 

I  would  also  dismiss  the  special  appeal. 
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The  19th  January  1872. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  W.  Markby, 

yudges. 

Mesne  Profits— Ijaradar  pending^  Litigfation  as 

to  Title—Ryots. 

Case  No.  122  of  1871. 

Regular  Appeal  from  a  decision  passed  bv  the 
Additional  Subordinate  Judge  0/  Alvmen- 
singh,  dated  the  ijth  March  i8ji. 

Biddys  Moyee  Debia  Chowdhrain  (PlaintiflF), 

Appellant, 

versus 

Ram  Lall  Misser  and  another  (Defendants), 

Respondents, 

Baboos  Romesh  Chunder  Mitter  and  Rash 
Beharee  Ghose  for  Appellant. 

Baboos  Nullit  Chunder  Sein  and  Chunder 
Madhub  Ghose  for  Respondents. 

A  successful  claimant  in  ejectment  is  entitled  to  claim 
mesne-profits,  not  only  against  the  defendant  ag^ainst 
whom  he  has  obtained  a  decree  for  possession j  but  also 
against  an  ijaradar  who  has  taken  an  ijara  of  the  pro- 
perty pendmg  the  litij^ationi  the  position  of  a  person, 
who  talces  an  ijara  pending^  a  litigation  as  to  the  title, 
being  wholly  different  from  that  of  a  ryot. 

Markby;  J, — The  case  put  before  us  in 
this  regular  appeal  is  as  follows :  that  one 
Gour  Kishore  Acharjee  died,leaving  consider- 
able landed  property.  He  also  left  a  widow, 
Chundrabulee,  and  a  son,  Bhowanee  Kishore. 
Bhowanee  Kishore  died  leaving  a  widow, 
Bhoobun  Moyee,  and  a  dispute  then  arose  as 
to  the  succession  to  Gour  Kishore's  estate, 
which  was  claimed  by  one  Ram  Kishore  as 
the  adopted  son  of  Gour  Kishore,  who,  it 
was  said,  l\jid  given  his  widow  a  power  of 
adoption  incase  of  Bhowanee Kishore's death. 
Bhoobun  Moyee  being  in  possession,  Ram 
Kishore  brought  a  suit  against  her,  which 
suit  was  dismissed  ;  but  on  appeal,  the  Sudder 
Court  reversed  this  decision,  and  gave  the 
plaintiff  a  decree;  this  decree  was  however 
again  set  aside  by  the  Privy  Council,  and  the 
suit  finally  dismissed.  After  the  decision  by 
the  Sudder  Court  in  Rim  Kishore's  favor, 
and  pending  the  appeal  to  the  Privy  Council, 
Ram  Kishore  took  possession  of  the  estate 
under  his  decree,  and  in  the  year  1862,  grant- 
ed to  Ram  Lall  Misser,  the  real  defendant  in 
this  suit,  an  ijara  of  a  portion  of  the  pro- 
perty for  three  years,  under  which  ijara. 
Ram  Lall  Misser  collected  the  rents  from 
the  ryots.  In  September  1865,  Bhoobun 
Moyee,  having  been  successful  in  her  appeal 
to  the  Privy  Council,  resumed  possession  of 


Gour  Kishore's  estate,  and  proceeded  to  re- 
cover against  Ram  Kishore  various  sums  of 
money  (we  are  not  told  how  much)  under 
an  order  of  the  Privy  Council  which  is  said 
to  direct  that  mesne-profits  should  be  piid 
by  Ram    Kishore  to    Bhoobun  Moyee  for 
the  period  during  which  he  held  possession  \ 
under  the  decree  of  the  Sudder  Court.     Sub-  | 
sequently    to    this,   Bhoobun    Moyee   died,  I 
and  the  property  revetted  to  Chundrabulee, 
who,  naturally  enough,  at  once  made  it  over 
to  the  person  whom  she  alleged  to  be  her 
adopted  son.  Ram  Kishore.     She  also,  as 
might  be  expected,  was  no  way  desirous  ] 
to  recover  mesne-proQts  under  the  order  of  ] 
the  Privy  Council  against  Ram  Kishore,  and 
accordingly,  on  the  2nd  May  1870,  she  ex^ 
cuted  a  document  which  is  not  before  as»  bnt; 
which  was  translated  in  Court,  and  that  do- 
cument appeared  to  be*a  complete  release  toi 
Ram   Kishore   of  all   claim   whatsoever  m 
against  him   in  respect  of  the  mesne-pn^ 
of  the  estate  whilst  in  his  possession.     ChmK 
drabulee  had,  prior  to  this,  already  attempiat 
to  recover  from  Ram  Lall  Misser  the  rent 
which  she  alleged  to  be  due  from  him  under, 
his  ijara  lease  from  April  to  September  1S6 
but  unsuccessfully  so,  her  suit  being  disaii 
ed  on  the  ground  that  no  relation  of  landl 
and  tenant  existed  between  her  and  Ram 
Misser. 

Immediately  after  the  release  to  Rais 
Kishore,  namely,  on  the  3rd  May  1879^ 
Chundrabulee  brought  the  present  soil  (Ql 
recover  from  Ram  Lall  Misser  mesne>profiti 
from  April  to  September  1865,  in  fact,  to 
establish  the  same  claim  w*hich  she  had  al« 
ready  made  in  another  form. 

The  lower  Court  held  (as  I  understand  the: 
judgment)  that  the  claim  of  the  plaintiflf  for 
mesne-proBts  was  completely  satisfied  by  the 
proceedings  against  Ram  Kishore. 

With  some  hesitation,  I  have  come  to  the 
conclusion  that  the  decision  of  the  lower 
Court  upon  this  point  is  wrong.  I  think,  if 
it  should  turn  out  upon  inquiry  (which  in« 
quiry  has  not  yet  been  made),  that  Ram  Lall 
Misser  was  in  possession  of  the  property  foi 
the  period  specified,  and  that  he  made  col< 
lections  during  that  period,  he  must  account  to 
the  plaintiff  for  collections  so  made.  I  do  imK 
understand  it  to  be  contended  that  the  ordei 
for  payment  of  mesne-profits  made  by  ih< 
Pi  ivy  Council  was  ever  fully  satisfied  bj 
actual  payment,  but  that  it  was  abandonee 
when  it  fell  into  the  hands  of  Chundrabulee 
And  it  seems  to  me  clear  that  it  was  neve: 
the  intention  of  Chundrabulee  to  abaadoi 
any  rights  which  she   might  have   9igain4 
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third  parlies,  bijt  only  her  claim  under  that 
particnhr  order  against  Ram  Kishore.     The 
question,  therefore,  is  whether  a  successful 
daimant  in  ejectment  may  claim  mesne-pro- 
fits,  not  only  against  the  defendant  against 
whom  he  has  obtained  a  decree  for  posses- 
sion, bm  also  against  an  ijaradar  who  has 
taken  an  ijara  of  the  property  pending  the 
litigation.    I  think  he  can.     I  do  not  wish 
to  say  one  word  against  the  principle  enun- 
ciated by  Lochi  J.,  in  the  case  referred  to 
(12  Weekly  Reporter  35),  that  ryots  should 
not  be  harassed  by  proceedings  against  them 
for  the  recovery  of  mesne-profits.      But  I 
think  a  person  who  takes  an  ijara,  pending 
a  litigation  as  to  the  title,  stands  in  a  wholly 
different  position  from  a  ryot ;  and  I  see  no- 
thing, either  just  or  equitable,  in  allowing 
him  to  pat  into  his  pocket  the  collections 
vbich  he  has  made  iShilst  holding  under  that 
loralid  title.    Some  suggestion  of  fraud  was 
'Bade  on  the  part  of  the  defendant.    What 
inad  there  could  be  in  the  attempt  to  estab- 
^  this  clsum  against  the  defendant  I  am  at 
t  loss  to  conceive.     I  think  the  decision  of 
the  Subordinate  Judge  should  be  set  aside, 
8fid  the  case  must  be  remanded  to  him  to  en- 
^e  whether  Ram  Lall  Misser  was  in  pos- 
lession  of  the  property  for  the  period  speci- 
led,  and  whether  he  made,  or  might  have 
made,  collections  during  that  period.    If  these 
knes  be  decided  in  favour  of  the  plaintiff, 
tten  the  defendant,  Ram  Lall  Misser,  will  have 
Id  account  to  the  plaintiff  for  such  collections. 

The  defendant  must  pay  the  costs  of  this 
^  tppeal. 

BayUy,  J, — I  am  of  opinion  that,  until 
ve  see  clearly  whether  Ram  Lall  Misser  has 
'V  has  not  appropriated  the  mesne-profits 
:  Mght  to  be  recovered  in  this  case,  we  can- 
W  do  justice  in  it.  Ram  Lall's  case  is  that 
ite  was  dispossessed  for  the  period  for  which 
ttesne^profits  are  sought.  If  he  was,  he  per- 
iN^M  could  not  be  liable.  But  this  is  not 
fOBe  into,  or  proved  one  way  or  the  other. 

Again,  it  is  clear  that  the  plaintiff  would 
tidiikarily  be  entitled  to  what  he  would  have 
Iweitable,  ordinarily  and  reasonably,  to  collect 
iBd  appropriate  had  he  not  been  wrongfully 
iipossessed  and  deprived  of  the  means  of 
'fctagso. 


The  19th  January  1872. 

Prtsent : 

fte  Hon'ble  H.  V.  Bayley  and  Dwarkanath 
Mitter,  Judges. 

^*^  and  Agent— Rent— Admission  of  Re- 
'••Vhy  Aceoi— Payment  to  Principal>-Isaue, 
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Case  No.  609  of  187 1. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Rajshahye,  dated 
the  i^h  February  i8yi,  affirming  a  deci- 
sion of  the  Moonsiff  of  Pubna,  dated  the 
22nd  February  i86y, 

Bykunt  Nath  Sandyal  (Plaintiff),  Appellant, 

versus 

Kalee  Churn  Paul  and  another  (Defendants), 

Respondents, 

Baboo  Sreenath  Doss  for  Appellant. 

Baboos  Debendro  Narain  Bose  and  Gopal 
Lall  Mitter  for  Respondents. 

Plaintiff  having  sued  two  mookhtears  for  mone^ 
received  by  them  as  rent  due  from  plaintiff  to  their 
principals,  and  defendants  havingf  admitted  receipt  of 
the  money,  but  alleged  payment  thereof  to  their  prin- 
cipals, the  real  issue  to  t>e  tried  in  the  case  was«  whe- 
ther the  mookhtears  had  actually  paid  their  principals 
the  money  which  they  had  admitted  to  have  received 
as  rent  from  plaintiff. 

Bayley,  J, — We  think  this  case  must  be 
remanded  to  the  Lower  Appellate  Court,  inas- 
much as  the  real  point  for  decision  has  been 
overlooked  by  that  Court. 

The  plaintiff  sued  two  mookhtears  for  money 
alleged  to  have  been  received  by  them  on 
behalf  of  their  principals  as  rent  due  from 
him  (plaintiff)  to  the  said  principals,  for 
which  no  credit  had  been  given  to  him. 

The  answer  of  the  defendants  was,  that 
they  received  the  money  due  as  rent  from  the 
plaintiff  on  account  of  their  respective  prin- 
cipals, and  made  the  sums  over  to  those  prin- 
cipals accordingly. 

The  simple  issue,  therefore,  that  arose  in 
the  case  was,  as  to  whether  the  mookhtears 
had^  actually  paid  to  their  principals  the 
money  that  they  admitted  they  liad  received 
as  rent  from  the  plaintiff. 

This  issue  has  not  at  all  been  tried  by  the 
Lower  Appellate  Court.  The  Lower  Appellate 
Court,  after  a  remand  by  this  Court  on  the 
22nd  April  1870,  which  merely  held  that  the 
Civil  Court  had  jurisdiction  to  entertain  this 
suit,  states  "  there  is  no  reason  to  suppose 
i*  that  the  9-anna  zemindars,  or  that  the  pro- 
"  prietor  of  three-eighth  of  the  remainder,  have 
"  not  received  the  share  of  the  rent  which  were 
"  paid  to  the  mookhtears  on  their  account." 
This  is  simply  avoiding  the  trial  of  a  point 
which  is  necessary  to  be  tried  on  the  only 
issue  that  arises  in  the  case,  and  conjectur- 
ing that  which  has  to  be  investigated  and 
shown  on  the  evidence  and  adjudicated. 

The  Lower  Appellate  Court  also  holds  that 
the  defendant,  Kalee  Churn  Paul,  cannot 
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be  called  to  s^ccouf^t,  iaasmacb  as  the  receipt 
given  to  the  plaintiff  distinctly  recited  that 
Dinobundhoo  was  the  general  mookhtear  for 
the  zemindars.  Binode  Lall  and  Joy  Soondu- 
ree,  who  suea  the  plaintiff,  and  that  Kalee 
Chum  was  agent  for  the  others.  The  Lower 
Appellate  Court  then  goes  on  to  find  as  a  fact 
that  the  powers  under  which  Dinobundhoo 
acted  were  the  usual  powers  to  receive 
money  for  his  principal  on  any  account^  and 
that  the  Lower  Appellate  Court  supposed  was 
comprehensive  enough  to  include  the  power 
of  receiving  the  puttee  rents.  The  Lower 
Appellate  Court  lastly  thinks  it  probable  that 
the  plaintiff  has  suffered  some  wrong,  but 
considers  that  he  mistook  his  remedy  in  not 
appealing  against  the  decision  of  the  Revenue 
Court  decreeii\g  rents  against  him. 

As  stated  above,  we  think  that  the  judg- 
ment of  the  Ix)wer  Appellate  Court  is  defective, 
in  that  it  did  not  show  an  investigation  of 
the  simple  issue  that  arose  out  of  the  plead- 
ings, viz.^  whether  the  i];ioney  admittedly 
received  by  the  defendants  from  the  plaintiff 
on  account  of  rent  due  to  their  principals 
was  actually  paid  or  not  by  the  said  defen- 
dants to  the  said  principals  and  credit  given 
to  the  plainiiff,  and  we  therefore  remand  the 
case  to  the  Lower  Appellate  Court  for  the 
trial  of  the  above  issue.  The  Lower  Appel- 
late Court  will  bear  in  mind  that  it  was  not 
the  principals  of  Kalee  Churn  who  sued  the 
plaintiff  and  got  a  decree  against  him,  but  it 
was  the  defendant,  Dinobundhoo,  whose  prin- 
cipals sued  and  got  a  decree  against  the 
plaintiff. 

MitUty  J, — I  am  of  the  same  opinion. 
I  think  there  are  circumstances  in  this  case 
which  are  aufficient  to  show  that  a  cause  of 
action  has  accrued  to  the  plaintiff,  and  thai 
the  real  issue  to  be  decided  is,  whether  the 
zemindars,  whose  mookhtears  the  defendants 
are,  have  actually  received  the  amounts  paid 
by  the  plaintiff  to.  those  defendants,  or  have 
given  credit  to  the  plaintiff  for  the  same. 
if  this  issue  be  determined  against  the  de- 
fendants, they  are  liable  in  justice  and  equity 
to  sefuad  to  the  plaintiff  the  amount  whicl^ 
they  respectively  received  from  him  on  behalf 
of  their  alleged  principals. 
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The  19th  January  1872. 
Present : 

The  Hon'ble  H.  V.  Bayley  and  Dwarkanalh 

Mitter,  Judges, 

Wrongful  Attachment — Damages — Costs. 


Case  No.  1083  of  1JB71. 

Special  Appeal  from  a  decision  passed  iy 
ike  Deputy    Commissiomer    of   GowalpO' 
ray   dated  the   24th   April    rSjr,  affirm- 
ing  a  decision  of  {he  Sudder  MooMsiff  of 
that  District,  dated  th6  tyth  June  iSjo, 

Kangalee  Chunder  Shaha  and  another 
(Defendants),  Appetlants, 

versus 

Koonjesiuret  NurUkee  (PlaintiffX 
Etspomdenl, 

Baboo  Issur  Chunder  ChucJ^4rbut4y  for 

Appellants. 


Baboo  Gopal  Latt  Mitter  for  Respondent 

Hblu  that  the  lower  Coart  was  rig^t  in  givinf 
plaintiff  a  decree  for  the  damages  sustained  by  liiin  io 
consequence  of  defendant's  wrongful  attachment,  and  in 
awarding  half  costs  to  plaintiff  under  the  circumstances* 

Mitter,  J, — Wk  think  there  is  no  ground 
of  special  appeal  in  this  case. 

The  only  grounds  urged  before  us  are  tli« 
5th  and  the  6th.  Neither  of  these  grounds, 
however,  appears  to  be  tenable.  As  to  tie 
5th  ground,  it  is  clear,  from  the  facts  foon<f 
by  the  Court  below,  that  the  plaintiff  waft 
prevented  from  using  the  shop  in  conse- 
quence of  the  wrongful  attachment  teken 
out  by  the  defendant,  and  the  lower  Courts^ 
therefore,  were  right  in  giving  the  plaintiff  % 
decree  for  the  damages  sustained  by  him  in 
consequence  of  such  «  rongfnl  attachment. 

The  6th  ground  relates  to  coet&  W« 
think  the  Lower  Court  has  exercised  a  r^ihl 
discretion  in  awarding  half  the  costs  to  the 
plaintiff  under  the  circumstances  of  the 
present  case.  It  is  quite  clear  that  the  (Mand* 
ant  was  the  wrongdoer.  The  first  Comt 
distinctly  finds  that  he  knew  very  well  that 
the  property  belonged  to  the  plaintiff,  and  not 
to  his  judgment- debtor ;  and  if  in  spite  of  such 
knowledge  he  attached  the  property,  the  act 
was  clearly  an  act  of  fraud,  and  the  lower 
Court  was  therefore  justified  in  exercising 
its  discretion  in  the  matter  of  costs  In  the 
way  it  has  done. 


We  reject  this  special  appeal  with  coats. 
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The  2iiid  January  1872. 

Present: 

The  Hon'ble  H.  V.  Bayley  and  Dwarkanath 
Mitter,  Judges, 

EiTor  in  Law— EYideace--Ptaiat  in  former  Suit 
—Question  of  Rig^ht— Julkar. 

Case  No.  1040  of  1871. 

Sftiial  Appeal  from  a  decision  passed  by 
ike  Subordinate  Judge  of  Kajshahye^ 
iatei  the  2gih  June  rSyi,  a ffi fining  a 
decitton  of  the  Aloonsiff  of  that  District, 
dat^tkeQjth  March  1871, 

Kashec  Chunder  Mojoomdar  and  others 
(Defendants)/  Appellants, 

versus 

Seettti  Chunder  TuUapattur  (Plaintifl), 
Respondent. 

Mr.  Woodroffe  and  Baboo  Mohinee  Mohun 
Roy  for  Appellants.  I 

Bahiyo  Bhyrub  Chunder  Banerjee  for        \ 
Respondent.  i 

The  Lo«'er  Appellate  Court  was  held  to  have  com- 
■itted  u  error  in  !aw  in  admitting  the  plaint  filed  in 
Ikcpccviotts  suit  as  evidence  against  the  present  defen> 
dbat;aad  also  in  relyinsc  on  a  decision  of  1^67,  which 
jNaotdettrmine  any  question  of  right  as  between  the 
fnsrat  plaintiff  and  the  present  defendant  with  refer- 
tice  toa/u/lnr  in  dispute. 

MUUr,  J, — Wb  are  of  opinion  that  the 
I^M^r  Appellate  Court  has  misread  the  survey 
^  produced  by  the  plaintiff.  There  is 
totluBg  whatever  in  that  map  to  show  thai  the 
|hiotiff  is  entitled  to  that  portion  of  the  Jul- 
hr  which  is  situated  to  the  east  of  the 
fttpendicular  coloured  portion  which  re« 
imeati  the  Kurutya  river,  that  is,  to  the 
poniOD  situated  on  the  south  of  Mirzapore. 

The  Lower  Appellate  Court  has  also  com- 
iDittedan  error  in  law  in  admitting  the  plaint 
Bed  in  the  previous  suit  by  Rutton  Gopal 
Ikdoree  as  evidence  against  the  present 
Wendant;  as  also  in  relying  on  the  decision 
l^e  22nd  March  1867,  which  did  notdeter- 
^  ftny  question  of  right  as  between  the 
latent  plaintiff  and  the  present  defendant 
Wi  reference  to  Ihtjalkur  in  dispute. 

"h  this  view,  we  reverse  that  portion  of  the 
Nipaentof  the  Lower  Appellate  Court  which 
^%  to  the  julkur  situated  to  the  south  of 
wftipore,  and  affirm  the  rest  of  the  judgment 
^b  relates  to  the  portion  situated  to  the 
■^  of  the  perpendicular  portion  above 
Rfcrred  to, 

Tbe  appellant  will  be  entitled  to  costs  of 
m  appeal. 


The  22nd  January  1872. 
Present  : 

The  Hon'ble  F.  A.  Glover  and  Dwarkanath 

Mitter,  Judges, 

Jarisdiction—Suit  for  Enhancement— Land  used 
for  Building  Purposes. 

Case  No.  7J8  of  1871  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Jessore^  dated 
the  22nd  March  iHji,  reversing  a  deci* 
sion  of  the  Deputy  Collector  of  that  Dis- 
trict, dated  the  28th  July  tSjo. 

Ranee  Doorga  Soonduree  Dossee  (Plaintiff), 

Appellant, 

versus 

Bibee  Omdadoonissa  (Defendant), 
Respondent, 

Baboos  Ashootosh  Dhur  and  Debendro 
Chunder  Ghose  for  Appellant. 

Mr,  R.  E,  Twiddle  for  Respondent. 

Difference  of  opinion  as  to  whether  enhancement  of 
rent  can  be  had  under  Act  X.  of  imsq  on  land  situate  in 
the  middle  of  a  town  or  bazaar,  and  used  entirely  for 
buildinjif  purposes,  Glover,  J.,  holding  that  It  cannot 
and  MiTTKR,  J.,  contra. 

Glover,  J, — The  question  in  this  special 
appeal  is,  whether  enhancement  of  rent  can 
be  had  under  Act  X.  of  1859  on  land  situate 
in  the  middle  of  a  town  or  bazaar,  and  used 
entirely  for  building  purposes. 

The  Judge  has  held,  on  the  authority  of 
Kalee  Mohun  Chatterjee  vs,  Kalec  Kisben 
Roy,  II  Weekly  Reporter  183,  that  it 
cannot. 

It  is  contended  for  the  special  appellant 
that  the  land  was  originally  let  as  an  ordi- 
nary ryotee  tenure,  and  that  the  suit  is  for 
rent  of  the  land  and  not  for  the  rent  of  the 
houses.  1  do  not  know  that  this  makes  any 
difference,  and  no  attempt  has  been  made  to 
distinguish  between  the  two  kinds  of  rent. 
I  understand  Act  X.  of  1 859  as  referring  to  land 
in  the  state  it  is  in  when  the  suit  is  brought, 
and  there  have  been  many  decisions  of  this 
Court  to  the  effect  that  the  provisions  of  the 
Act  can  only  apply  to  land  which  is  at  the 
time  used  for  agricultural  or  horticultural 
purposes ;  and  if  land  originally  leased  out  as 
an  ordinary  agricultural  tenure  becomes 
afterwards  covered  wiih  buildings  in  conse- 
quence of  a  town  or  bazaar  growing  up  round 
about  it,  1  apprehend  that,  under  the  rulings 
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of  ihis  Court,  it  loses  its  agricultural  charac- 
ter, and  cannot  form  the  subject  of  an  en- 
hancement suit  under  the  Rent  Law. 

The  case  of  Ram  Churn  Singh  vs. 
Meadhun  Durzee,  8  Weekly  Reporter 
90,  is  not  contrary  to  this  view.  That  was 
a  suit  for  house-rent,  and  it  was  held  that 
where  that  rent  included  the  ground-rent  and 
the  two  could  be  clearly  separated,  a  claim 
for  the  ground-rent  might  be  cognizable 
under  Act  X.  of  1859.  But  this  opinion  was 
given  very  doubtfully,  the  words  used  being 
**  would  perhaps  be  cognizable." 
*  The  case  of  Kalee  Kishen  Biswas  vs, 
Sreemuttee  Jankee,  page  250  of  the  same 
volume,  is  very  clear  on  the  point.  It  rules 
that  the  occupation  intended  by  Act  X.  is 
occupation  for  agricultural  or  horticultural 
cultivation. 

The  case  of  Ranee  Sumo  Moyee  vs. 
Blumhardt,  9  Weekly  Reporter  552,  which 
has  been  quoted  by  the  special  respondent's 
pleader,  is  not  applicable,  for  there  the  land 
was  leased  expressly  for  building  purposes, 
which  is  not  sliown'to  be  the  case  in  the  suit 
now  before  us. 

But  the  case  of  Kalee  Mohun  Chatter jee 
vs.  Kalee  Kishen  Roy  is  directly  in  point, 
and  decides  that  Act  X.  of  1859  does  not 
apply  to  a  suit  for  the  enhancement  of  rent 
of  land  which  is  situated  in  the  midst  of 
lands  used  for  building  purposes  and  on  which 
the  defendant's  house  is  built. 

And  Khairoodeen  Ahmed  vs.  Abdool  Ba- 
kee,  II  Weekly  Reporter  411,  upholds  a 
similar  principle. 

So  does  Church  vs.  Ram  Tonoo  Shaha, 
reported  in  page  547  of  the  same  volume ;  as 
does  also  Ram  Dhun  Khan  vs.  Haradhun 
Paramanick  in  Volume  12,  Weekly  Report- 
er 404. 

There  is,  no  doubt,  the  case  of  Bromo 
Moyee  Bewah,  14  Weekly  Reporter  252, 
in  which  Mr.  Justice  Mitter  held  that  there 
was  nothing  in  Act  X.  of  1859  to  justify  any 
distinction  between  suits  for  arrears  of  rent 
on  account  of  lands  used  for  agricultural 
purposes  and  suits  for  arrears  on  account  of 
land  used  for  the  other  purposes;  but  thtf 
decision  which  was  that  of  the  senior  Judge, 
Mr.  Justice  Louis  Jackson,  was  in  accordance 
with  the  rulings  1  have  already  quoted. 

It  seems  to  me,  therefore,  that  we  ought 
in  "this  case  to  follow  the  long  current  of 
decisions  which  hold  thai  the  rent  of  land 
used  for  building  purposes  cannot  be  enhanc- 
ed by  a  suit  under  Act  X.  of  1859. 

We  were  much  pressed  to  refer  this  case 
for  the  decision  of  a  Full  Bench ;  bat  as  there 


has  been,  so  far  as  I  can  discover,  no  conflict 
of  decision  on  the  point,  I  do  not  think  that 
we  can  do  so. 

The  decision  of  the  Lower  Appellate  Coart 
appears  to  me  correct,  and  I  would  dismiss  ^ 
this  special  appeal  with  costs.  I 

My  attention  has  been  drawn  to  the  case 
of  Tarinee  Pershad  Ghose  vs.  Bengal  Indigo  I 
Company,  3  Weekly  Reporter,  Act  X.  i 
Rulings,  9 ;  but  with  all  respect  for  the  opi- 
nion of  my  learned  colleague,  I  cannot  think 
that  this  is  a  case  in  point,  but,  if  it  be,  there 
can  be  no  doubt  that  a  contrary  raling  has 
been  laid  down  in  all  the  later  decisions. 

Mitter y  y. — I  am  extremely  sorry  to  dificr 
from  my  learned  and  honourable  colleague. 

This  was  a  suit  for  arrears  of  rent  at 
enhanced  rates,  the  arrears  being  alleged  to 
be  due  on  account  of  a  piece  of  land  situated 
in  the  Jessore  Bazaar,  'rtie  Lower  Appellate 
Court,  being  under  the  impression  that  the 
suit  was  one  for  house-rent,  has  dismissed  it 
upon  the  ground  that  the  Revenue  Court,  io 
which  it  was  instituted,  had  no  jurisdiction  10 
try  it. 

I  am  of  opinion  that  the  decision  of  the 
Lower  Appellate  Court  is  erroneous  in  lav, 
and  ought,  therefore,  to  be  set  aside. 

That  the  suit  is  not  one  for  housc-renl 
does  not  appear  to  be  disputed.  It  is  trae 
that  there  is  a  building  upon  the  land  io 
question,  l)Ut  this  building,  it  is  admitted  on 
both  sides,  is  the  property  of  the  defendant; 
nor  is  it  for  any  rent  alleged  to  be  due  oa 
account  of  that  building  that  the  suit  vas 
brought.  The  case,  therefore,  falls  within 
the  express  provisions  of  clause  4,  section  tl% 
Act  X.  of  1859,  which  was  the  law  in  force 
at  the  time  of  the  institution,  and  which 
says — 

*' All  suits  for  arrears  of  rent  dut  ^* 
account  of  land,  kherajee  or  lakheraj,  dm 
be  cognizable  by  the  Collector  of  /""" 
revenue,  and  shall  not  be  cognizable  by  any 
other  Court:' 

The  present  suit  is,  as  I  have  explained 
above,  a  suit  for  arrears  of  rent  "  due  0$ 
account  of  land."  That  the  land  is  occupied 
by  a  building  appears  to  me  to  be  of  no 
consequence  whatever.  It  is  nevertheless 
''land"  exactly  in  the  same  sense  as  rt 
would  have  been  if  it  had  been  cultivated 
with  indigo  or  paddy ;  and  as  the  rent 
claimed  is  alleged  to  have  issued  from  the 
land  and  not  from  the  building  which  standi 
upon  it,  I  am  unable  to  see  how  it  cati 
be  held  that  the  suit  was  brought  in  a  wron^ 
Court,  when  the  Legislature  says  in  so  many 
terms  that  ctll  suits  for  arrears  of  rent  dus- 
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eu  (ucouni  of.  land  lAall  be  brought  in  the 
CfilUct0r^s  Court,  and  in  no  other.  No  por- 
tion of  the  rent  sued  for  is,  or  is  even  alleged 
to  be  doe,  on  account  of  the  building ;  for  that 
buildiDg  is,  as  I  have  already  shown,  the  pro- 
perty of  the  defendant,  and  as  such  not  subject 
to  the  payment  of  any  rent  to  the  plaintiff. 
Nor  can  the  fact  that  the  arrears  sued  for  are 
claimed  at  enhanced  rates  affect  the  character 
of  the  suit  in  any  way  whatever.  It  is  to 
aU  intents  and  purposes  a  suit  for  arrears  of 
rent  as  it  is  in  name ;  and  as  it  is  also  a  suit 
for  arrears  of  rent  ^*  due  on  account  of 
kndr  it  seems  to  be  beyond  all  question, 
that  it  is  capable  of  satisfying  all  the  con- 
ditions required  by  clause  4,  section  23, 
ActX.  of  1859. 

That  clause,  it  should  be  borne  in  mind, 
applies  to  suits  for  .arrears  of  rent,  not  only 
against  ryots,  but  against  all  classes  of  under- 
teoaots.  This  point  has  been  settled  by  the 
decision  of  the  Privy  Council  in  the  case  of 
Dbunput  Singh  vs,  Oooman  Singh  (11 
Moore,  page  463).*  That  was  a  suit  for 
arrears  of  rent  at  enhanced  rates  against  a 
qoasj-talookdar  holding  an  intermediate  posi- 
tion between  the  proprietor  and  the  ryots, 
and  an  objection  was  taken  that  the  Revenue 
Coart  In  which  it  was  brought  had  no  juris- 
diction to  try  it.  Their  Lordships,  however, 
<n'erniled  the  objection  upon  the  ground  that 
the  clause  above  referred  to  "contains  provi- 
$ions  for  all  classes  of  under-tenants." 

It  has  been  argued  that,  as  the  land  is  not 
^  for  agricultural  or  horticultural  pur- 

E^s,  the  suit  was  not  cognizable  by  the 
venae  Court.  I  confess  that  I  am  at  a 
bss  10  find  out  any  satisfactory  reason  to 
JBitify  such  a  distinction.  There  is  nothing 
tbatever  in  the  words  of  the  Legislature  to 
support  it.  On  the  contrary,  as  land  must 
T^n  its  character  as  land^  whether  it  is  used 
fef  agricultural  or  for  building  purposes,  the 
contention  seems  to  be  directly  in  the  teeth 
of  the  plain  and  obvious  meaning  of  those 
words.  Why,  then,  are  we  to  dismiss  this 
Wit  on  the  ground  of  such  a  distinction  ?  A 
8?it  for  arrears  of  rent  due  on  account  of  a 
Pi«cc  of  land  occupied  by  a  ryot's  home- 
■^  is  clearly  governed  by  clause  4, 
••ttion  23,  Act  X.  of  1859,  and  there  are 
■ttoy  rjou  in  this  country  who  do  not  hold 
Jy  other  lands  than  those  occupied  by  their 
weslcads.  A  putneedar  who  holds  an 
ttJtore  ptrgunnah,  and  never  uses  a  single 
****h  of   the    lands     comprised     in     his 


putnee  for  agricultural  or  horticultural  pur- 
poses, would  have  been  liable  to  be  sued 
under  thaf  clause  if  it  had  been  still  in 
force  as  law  ;  and  I  see  no  reason,  therefore, 
why  the  purpose  for  which  the  land  is  used 
should  have  anything  to  do  with  the  juris- 
diction conferred  on  the  Revenue  Courts  by 
that  clause.  Whatever  may  be  the  true 
definition  of  the  word  "  ryot  "  as  used  in  Act 
X.  of  1859,  it  is  by  no  means  necessary  that 
he  should  be  an  actual  cultivator.  Section  6 
says  distinctly  that  a  ryot  who  has  ''held'' 
land  for  twelve  years  consecutively  is  entitled 
to  a  right  of  occupancy  exactly  in  the  same 
way  as  a  ryot  who  has  '*  cultivated  "  land  for 
the  same  period  ;  and  as  clause  4,  section  23, 
applies  to  all  cases  in  which  the  subject- 
matter  of  the  lease  is  land,  I  do  not  see  the 
slightest  reason  why  the  defendant,in  this  case, 
should  be  permitted  to  object  to  the  jurisdic- 
tion of  the  Revenue  Court,  even  though  he 
may  not  be  a  ryot  within  the  meaning  of  the  * 
Act.  The  land  for  which  the  rent  is  claimed 
is,  it  is  true,  situated  within  a  bazaar ;  and  it  is 
also  true  that  it  is  occupied  by  a  building,and 
not  used  for  horticultural  or  agricultural 
purposes.  But  it  is,  nevertheless,  land  in 
every  sense  of  the  term  ;  and  as  the  suit  is 
therefore  a  suit  for  arrears  of  rent  due  on 
account  of  land,  it  was  instituted  in  the  only 
Court  in  which  it  could  have  been  instituted 
at  the  time.  There  is  nothing  whatever  in 
the  Act  which  says  that  the  land  should  not 
be  situated  in  a  town,  or  in  the  vicinity  of  a 
town  ;  nor  is  there  anything  in  it  to  give  the 
slightest  support  to  the  contention  that  the 
land  should  be  used  for  a  particular  purpose, 
or  found  in  a  particular  condition,  at  the  time 
when  the  suit  is  brought,  before  the  Revenue 
Court  can  assume  jurisdiction  to  try  it. 
Suppose,  for  instance,  that  a  ryot  cultivates 
his  land  with  paddy  for  one  year,  and  then 
erects  a  building  upon  it,  or  allows  it  to 
remain  uncultivated  in  the  next  year.  A 
suit  for  arrears  of  rent,  due  for  the  first  year, 
would  certainly  be  governed  b}  clause  4, 
section  23,  Act  X.  of  1859,  and  I  see  no 
reason  whatever  why  the  same  clause  should 
*not  apply  to  a  suit  brought  for  the  arrears  of 
the  next  year. 

It  has  been  said  that  there  are  several  deci- 
sions of  this  Court  by  which  it  has  been  held 
that  suits  for  arrears  of  r^nt,  due  on  account 
of  lands  not  used  for  horticultural  or  agri- 
cultural purposes,  are  not  governed  by  Act 
X.  of  1859.  1  have  carefully  read  those 
decisions,  but,  with  the  greatest  deference  to 
the  learned  Judges  by  whom  they  were 
passed,  1  feel  myself  bound  to  say  ;that  thev 
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are  based  upon  an  erroneous  construction  of 
the  law.  I  wish  to  add  further  that  there 
are  some  decisions  to  the  contrar]^  effect  (see 
3  Weekly  Reporter,  Act  X.  Rulings,  page  9, 
Gap  Number,  Act  X.,  page  78,  ditto,  page  io», 
ditto,  page  46,  5  Weekly  Reporter,  Act  X., 
page  60,  8  Weekly  Reporter,  page  90),  so 
that  there  is  no  ground  whatever  for  saying 
that  the  question  has  been  set  at  rest  by  a  long 
and  uniform  current  of  decisions.  Indeed,  the 
point  was  only  a  few  days  ago  referred  to  a 
Full  Bench  in  Special  Appeal  No.  31  of 
1871,  though  I  regret  to  say  that  the  reference 
fell  through  in  consequence  of  the  Judges 
sitting  on  the  Full  Bench  having  come  to  the 
conclusion  that  the  question  did  not  arise  in 
that  particular  case. 

As,  however,  the  view  taken  by  me  is  in 
conflict  with  that  taken  by  some  of  the  learn- 
ed Judges  of  this  Court,  I  would  reverse  the 
decision  of  the  Lower  Appellate  Court)  sub- 
ject to  the  opinion  of  a  Full  Bench. 


The  29th  January  1872. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges. 

•Jariadiction~-Suit  to  enforce  Spedallj  Regis- 
tered Mortgage  Bond— Registration— Act 
XX.  of  iZ66y  s.  55. 

Case  No.  190  of  187 1. 

Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Furreedpore, 
dated  the  igth  May  iSjr. 

Ootshub  Narain  Chowdry  and  another 
(rtainiiffs),  Appellants, 

versus   . 

Chiltra  Recka  Goopta  and  another 
(Defendants),  Respondents, 

Bab 00s  Sreenath  Doss  and  Bhugobutiy 
Churn  Ghose  for  Appellants. 

Baboo  Grija  Sunlier  Mojoomdar  for       • 
Respondents. 

Section  55,  Act  XX.  of  1S66,  is  no  bar  to  the  jurisdic- 
tion of  the  Civil  Courts  in  entcrtainingr  a  suit  for  the 
enforcement  of  a  lien  on  landed  property  mortgaged 
under  a  bond  specially  registered  under  that  Act. 

Kemp,  J, — In  this  case  the  plaint  has 
been  rejected  under  section  32  of  Act  VUI. 
of  1859.  That  section  enacts  that  "if, 
"  upon  the  face  of  the  plaint,  or  after  ques- 
''tioning  the  plaintiff,  it  appear  to  the  Court 


'*  that  the  subject-matter  of  the  plaint  does 
**  not  constitute  a  cause  of  action,  or  that  the 
*' right  of  action  is  barred  by  lapse  of 
'*  time,  the  Court  shall  reject  the  plaint.  Fro- 
*^  vided  that  the  Court  may,  in  any  cate,  ai- 
''  low  the  plaint  to  be  amended,  if  it  appear 
"proper  to  do  so." 

In  this  case  the  Subordinate  Judge  of 
Furreedpore,  Baboo  Kalee  Kinknr  Roy,  has 
rejected  the  plaint  on  these  grounds;  his 
decision  is  a  very  short  one  :  ''  To-day  this 
*'  plaint  >.vas  laid  before  the  Coart,  and  was 
"  inspected  in  the  presence  of  plaintiff's  plead- 
"  er.  Baboo  Bishto  Chum  Roy.  Now,  when 
''  a  final  decision  is  passed  in  execution  of  a 
*'  decree  by  a  Court  on  the  evidence  adduced 
"by  both  parties* under  the  authority  given 
"to  it  bv  section  5:5,  Act  XX.  of  1866, 
"there  does  not  appear  to  exist  any  law 
"  or  practice  for  bringing  a  fresh  suit  against 
"such  decision.  As,  therefore,  the  plaint 
"does  not  disclose  any  proper  cause  of 
"  action,  it  is  fit  to  be  rejected  under  section 
"32  of  the  Code  of  Civil  Procedure.  Or- 
"  dered :  That  the  plaint  be  rejected,  the 
"  plaintiffs  bearing  their  own  costs/' 

Against  this  order  an  appeal  has  been 
preferred  on  the  ground,  1st,  that  the  lower 
Court  is  wrong  in  holding  that  the  Civil 
Courts  have  no  jurisdiction  in  entertaining 
a  suit  for  the  enforcement  of  a  lien  on  land- 
ed property  mortgaged  under  a  bond  speci- 
ally registered  under  the  Registration  Law; 
and,  2nd,  that  section  55  of  Act  XX.  of 
1866  is  no  bar  to  the  entertainment  of  the 
present  suit. 

There  is  much  in  this  plaint  which  might 
be  eliminated,  and  this,  the  pleader  for  the 
appellants,  Baboo  Sreenath  Doss,  adoaits,  but 
substantially  the  prayer  of  the  plaint  Is  to 
have  the  defendants,  and  more  particularly 
the  Goopta  defendant,  declared  liable,  and  her 
property  liable  to  sale  for  the  liquidation  of 
the  debt  secured  by  the  bond  of  the  9th 
Joistee  1274,  that  is  to  say,  to  make  the 
property  pledged  liable  for  the  debt  The 
bond  was  specially  registered  under  the 
provisions  of  section  52,  Act  XX,  of  1866. 
Now,  section  52  says,  that  "whenever  the 
"parties  to  an  obligation  shall  agree  that, 
"  in  the  event  of  the  obligation  not  being 
"  duly  satisfied,  the  amount  secured  thereby 
"  may  be  recovered  in  a  summary  way,  and 
"shall,  at  the  lime  of  registering  the  said 
"  obligation,  apply  to  the  registering  officer 
"  to  record  the  said  agreement,  the  register- 
"ing  officer,  after  making  such  enquiries  M 
"he  may  think  proper,  shall  recwd  s«ch 
"  agreement  at  the  foot  sA  the  cndorsemeirf 
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"aad  c9rUfic^^  required  by  sections  66 
'*  and  68|  and  such  record  shall  be  signed  by 
''him  aod  by  ibe  obligor,  and  shall  be 
"GQpt«d  into  ibe  Register  Book  No.  i,  or 
*  No.  6,  as  the  case  may  be,  and  shall  be 
**  priMii'/acu  evidence  of  the  said  agree- 
"  menu" 

Then  section  53  goes  on  to  say :  "  Within 

*'one  year  from  the  date    on    which  the 

''  amoont  becomes  payable,  or  where  the 

''  amount  is  payable  by  instalments  within 

"  one  year  from  the  date  on  which  any  in- 

"  stahnent  becomes  payable,  the  obligee  of 

**  any  snch  obligation  registered  with  such 

**  agreement  as  aforesaid,  whether  under  the 

"said  Act  No.   XVI.  of   1864,   or  under 

"this  Act,  may  present  a  petition  to  any 

"^ooft  which  would  have  had  jurisdiction 

*'to  tiT  a  regular  snlt  on  such  obligation 

"  for  the  amoant  setured  thereby,  or  for  the 

"  issulment  sought  to  be  recovered."     Then 

there  i^  a  provision  as  to  the  stamp  which 

is  to  be  used,  and  as  to  the  verification  of 

WilKBiepti.    Tb#n  it  i»  enacted  that,  ''on 

i*  pndiactkm  in  Comrt  of  tho  obligation,  and 

;*of  the  said  record  signed  as  aforesaid,  the 

"petitioner  shall  b^  entitled  to  a  decree  for 

•any  sum  not  exceeding  the  sum  mentioned 

tfm  the  petition,  together  with  interest  at 

^Ihe  rate  specified  (if  any)  to  the  date  of 

^tbe  decree,  and  a  sum  for  costs  to  be  fixed 

*by  the  Court.    Snch  decree  may  be  en- 

I*  breed  forthwith  under  the  provisions  for 

^ifae  enforcement  of  decrees  contained  in  the 

*•  Code  of  Civil  Procedure." 

Then  section  55  enacts:  "After  decree, 
^'theOntn  oiay,  under  special  circumstances, 
^set  aside  the  decree^  and,  if  necessary,  stay 
^or  set  aside  execution ;  but  there  shall  be 
**  no  appeal  against  any  decree  or  order  made 
••nadcr  sections  53,  54,  or  this  section,"  that 
iaiosux*  aeelio&55. 

It  appears  that  the  plaintiffs  obtained,  in 
die  first  instance,  a  decree  on  this  special 
figistered  bond  against  both  the  defendants, 
(^ttra  Recka  Goopta  and  Ooma  Kant  Mo^ 
)eoiadar.  The  Goopta  defendant  prayed  for 
$  review  of  judgment^  but  her  application 
ieeted,  and  the  plaintiffs  executed  their 
under  the  provisions  of  the  latter 
intioii  of  section  53.  Upon  this,  the 
GoQpla  defendant  again  appeared  as  an  ob- 
fectoc,  and  the  Court  released  her  from  liabi- 
mf  oader  the  dtex^e  under  the  provisions  of 
WCfS&om  55.  The  plaint  goes  on  to  say  that, 
fai_ dissatisfaction  *vith  that  order,  the  plain- 
«n>eakd  to  due  Zilhih  Judge,  and  the 
Mjeeied  the  appeal,  holding  that,  un- 
tlis  piovlsio|»HB(  section  55,  no  appeal 
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^ft'ould  lie.  The  pleader  for  the  appellants, 
Baboo  Sreenath  Doss,  admits  that  this  was 
a  right  decision,  and  that  no  appeal  lies  from 
an  order  under  section  55;  but  the  main 
contention  in  this  case  is,  whether,  although 
under  section  55  the  Goopta  defendant  has 
been  released  from  liability  under  the  decree,  . 
a  regular  suit  will  not  lie  for  the  purpose 
for  which  this  suit  has  been  mainly  brought, 
stripping  it  of  all  surplusage,  namely,  to 
enforce  the  lien  of  the  plaintiffs  under  the 
bond  as  against  (he  property  pledged. 

As  against  the  defendant,  Ooma  Kant 
Mojoomdar,  it  is  clear  that  the  Subordinate 
Judge  was  wrong  in  rejecting  the  plaint, 
because  there  has  been  no  order  with  refer- 
ence to  him  under  section  55  of  Act  XX. 
of  1866,  The  pleader  for  the  respondents 
is  forced  to  admit  that  there  are  no  rulings 
of  this  Court  governing  the  present  case, 
and  that  it  is  a  new  point;  and  the  rulings, 
quoted  by  him,  appear  to  us  to  have  no  ap- 
plication whatever  to  this  case.  The  first 
is  the  case  of  Jugti  Sahoo  and  another, 
reported  in  Volume  VI ,  Weekly  Reporter, 
page  121,  Miscellaneous  Rulings.  In  that 
suit,  in  which  Mr.  Justice  L.  S.  Jackson 
was  sitting  alone,  this  point  did  not  arise; 
he  was  ptiessed  to  give  an  opinion  upon  it, 
but  distinctly  refused  to  give  one.  The 
other  case  cited  was  that  of  Kristo  Kishore 
Ghose  virsus  Brojonath  Mojoomdar,  pub- 
lished^ in  Volume  VI.,  Weekly  Reporter, 
page  II,  Civil  References,  present  Chief 
Justice,  Peacock  and  L.  S.  Jackson,  J.,  in 
which  case  those  learned  Judges  held  that, 
in  applications  to  the  Court  under  section  53, 
Aft  XX.  of  1866,  the  Court  ought  not  to 
sumnK>n  the  defendant,  the  intention  of  the 
Act  being  that  the  applicant  should,  merely 
on  production  of  the  obligation  and  the  re- 
cord duly  signed,  obtain  a  decree  for  the 
sum  mentioned  in  the  petition,  or  any  less 
sum  which  may  appear  to  be  due,  with  in- 
terest and  costs ;  and  that  it  was  competent 
to  the  Court,  under  section  55,  on  a  repre- 
sentation by  the  judgment-debtor  after  de* 
cree,  to  set  aside  the  decree,  and  stay  or  set 
sCside  execution. 

Therefore,  as  admitted  by  the  pleader  for 
the  respondents,  there  are  really  no  decisions 
of  this  Court  touching  on  this  point. 

It  appears  to  us  clear  that  the  plaintiff  is 
entitled  to  institute  a  regular  suit,  which  he 
has  done,  to  have  the  question  tried,  whether 
the  property  pledged  in  this  bond  is  Hable 
for  the  .debt  covered  by  the  bond.  All  that 
section  55  enacts  is,  that  the  Court  may, 
under  special  circumstances,  set  aside  th<^  « 
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decree  obtained  in  a  summary  way  by  pro- 
ceedings under  the  provisions  of  A6t  XX. 
of  1866,  and  those  sections  of  it  which 
apply  to  specially  registered  bonds,  and  that 
there  shall  be  no  appeal  against  such  orders ; 
but  section  55  does  not  enact  that  a  party 
.  shall  not  be  entitled  to  bring  a  regular  suit, 
as  the  plaintiffs  have  done  in  this  .case,  to 
follow  the  property  pledged  to  them,  and  to 
make  the  said  mortgaged  property  liable  for 
the  debt. 

As  against  the  defendant,  Coma  Kant 
Mojoomdar,  against  whom  the  plaintiffs  have 
obtained  a  money-decree,  there  can  be  no 
doubt  that  they  are  entitled  to  bring  a  suit 
to  follow,  and  make  the  property  pledged 
liable  for  the  debt ;  and  as  against  the  other 
defendant,  the  female  defendant,  Chittra  Recka 
Gkx>pta,  although,  under  section  55  of  Ad 
XX.  of  1866,  she  has,  under  special  circum- 
stances, been  declared  entitled  to  have  the 
summary  decree  against  her  set  aside,  and 
execution  stayed,  and  although  there  is  no 
appeal  against  such  an  order,  there  is  nothing 
in  the  law  to  prevent  the  plaintiffs  from  bring- 
ing a  regular  suit  to  establish  the  fact  that  the 
Goopta  defendant  and  her  property  are  liable 
under  the  bond. 

In  this  view  of  the  case,  we  think  that  the 
Subordinate  Judge  was  wrong  in  refusing  to 
try  this  case. 

We  reverse  his  order,  and  remand  the  case 
for  him  to  try  it  on  the  merits.  Costs  to 
follow  the  result. 

Jackson,  J, — The  Subordinate  Judge  in 
this  case  has  rejected  the  plaint  under  sec- 
tion 32,  Ad  VIII.  of  1859,  holding  that  it 
does  not  disclose  any  proper  cause  of  action. 
I  understand  that  he  means  by  that  to  refer 
specially  to  the  words  of  the  plaint  which 
ask  the  Court  to  set  aside  the  miscellaneous 
orders  passed  under  section  55  of  Ad  XX. 
of  1866,  and  to  have  the  present  defendants 
declared  liable  under  the  former  decree.  So 
far,  I  think,  there  may  be  something  in  the 
order  of  the  lower  Court  rejecting  the  plaint 
on  the  ground  that  there  is  no  cause  of 
action.  There  may  be  no  cause  of  action  to 
set  aside  these  orders,  but  it  does  not  follow 
that  the  plaintiffs  cannot  now  bring  a  suit  to 
have  the  defendants,  and  the  property  pledged, 
declared  liable  under  the  bond.  It  may  be 
a  question  hereafter  how  far  the  former  de- 
cision may  bind  thj&  parties,  but  I  am  unable 
to  say  that,  as  the  case  stands,  there  is  no 
cause  of  action. 

The  orders  passed  under  section  55,  Ad 

XX.  of  1866,  have,  to  my  mind,  the  effect 

«*  of  altogether  setting  aside  the  decree  which 


a  person  could,  under  the  provisions  of  sec- 
tion 53  of  that  Act,  have  obtained  in  a  sum- 
mary way.  Section  55  allows  the  Court 
which  is  executing  the  decree  to  stay  execu- 
tion, or  to  set  aside  execution  altogeUier;  but 
it  does  not  appear  to  me  that  the  effect  of 
this  is  to  prevent  the  plaintiffs  from  seeking 
their  remedy  in  a  regular  suit :  and,  although 
there  is  no  appeal  against  an  order  passed 
under  section  55,  there  is  nothing  in  the 
section  to  say  that  the  party  is  precluded 
from  urging  his  rights  in  a  regular  suit. 

I,  therefore,  concur  in  reversing  the  order 
of  the  lower  Court,  and  remanding  the  case 
for  trial  on  the  merits. 


The  29th  Janyary  1872. 

Present : 

The  Hon'ble  G.  Loch  and  W.  Ainslie,  Judges^ 

Mesne-profits— Principle  of  Aasessiaff — IXfe- 
ence  between  Zerayet  and  Bhowlie  Lantlt— 
Produce  and  Valae— Onus  Proband!. 

Case  No.  129  of  187 1. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Subordinate  Judge  of  Tirhooi^ 
dated  the  nth  February  iSyi, 

Mussamut  Rookumee  Kooer  and  others 
(Judgment-debtors),  Appellants, 

7'ersus 

Ram  Tuhul  Roy  and  others  (Decree-holders), 

Respondents, 

Baboos  Mohtsh  Chunder  Chowdhry  and 
Abinash  Chunder  Banerjee  for  Appellants. 

Baboo  Chunder  Madhub  Ghose  and  Hem 
Chunder  Banerjee  for  Respondents. 

The  loss  of  the  party  wrongfivllv  kept  out  of  posses- 
sion must  generally  be  measured  by  the  actual  profits 
arising-  from  the  usufruct  of  the  land  during  that  time, 
on  an  occupation  of  the  same  character  as  that  of  the 
party  wrongfully  kept  out  of  possession  at  the  date  of 
his  ouster,  or  of  me  last  legal  occupant  whom  the  plaintiff 
claims  to  succeed  to,  if  the  plaintin  himself  never  entered 
into  possession. 

A  difference  in  assessment  should  be  made  betweeo 
serayct  and  bhowlie  lands,  a  deduction  being  allowed  as 
to  the  former  on  account  of  expenses  of  cultivation. 

As  regards  the  produce  and  value  of  the  lands  in  such 
cases,  it  is  the  duty  of  the  judgment-debtor  to  fyrodooe 
his  accounts,  and  to  prove  what  were  the  real  assets  of 
the  property. 

Loch,  J, — The  appeal  before  us  arises  oat 
of  a  case  in  execution  of  a  decree  passed  on 
the  30th  July  1867  by  tiie  lower  Court,  and 
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confirmed  in  appeal  by  the  High  Court  on 
the  26th  May  1 868. 

The  application  for  execution  was  made 
ODthe  3 and  February  1869,  and  an  Ameen 
was  depoted  to  make  the  necessary  inquiries 
as  to  the  amount  of  mesne- profits. 

The  Ameen's  report  was  submitted  on  the 
30th  September  1869,  and  certain  objections 
were  raised  to  it  by  both  parties ;  and  the 
case  was  finally  determined  on  the  i  ith  May 
1870  by  the  Subordinate  Judge,  Moulvie 
Syad  Imdad  Ali. 

He  found  that  the  amount  of  the  assets  was 
27,957  rupees;  that,  deducting  therefrom 
2,269  ropces  as  the  Government  revenue,  and 
934  rupees  payable  by  the  one-anna  share- 
holder, the  appellants  before  us  were  liable 
in  the  sum  of  24,  754  rupees  as  mesne- profits. 

Several  questions  have  been  raised  in  appeal 
before  us ;  ' 

FinL — As  to  the  principle  upon  which 
these  mesne-profits  are  to  be  assessed. 

Secondly, — A  question  as  to  the  zerayet 
lands. 

Thirdly. — A  question  as  to  49  beegahs 
of  lerayet  lands. 

Fourthly. — As  regards  the  produce  and 
the  value  of  those  lands. 

ft/lhly,-'As  to  the  area  of  the  dhow- 
He  lands. 

And,  laslly. — As  to  the  assessment  with 
i«gard  to  saltpetre. 

With  reference  to  the  principle  of  calcula* 
tion  to  be  adopted  in  this  case,  the  appellant 
contends  that  the  Full  Bench  ruling,  9 
Weekly  Reporter,  page  445,  ought  to  be  our 
gtiide. 

It  has  been  in  many  cases  held  that  the 
occision  cited  does  not  cover  all  descriptions 
ot  claims  to  mesne-profits ;  and  we  think  the 
most  general  rule  is  to  be  found  in  9 
Weekly  Reporter,  page  473,  a  judgment 
which  was  delivered  subsequently  to  the  Full 
Bench  decision,  and  concurred  in  by  Mr. 
Jostlce  Hobhouse.  who  was  one  of  the  Judges 
who  sat  on  the  Full  Bench. 

We  would  state  that  rule  in  these  terms, 
«Mt  the  loss  of  the  party  wrongfully  kept 
«tt  of  possession  must  generally  be  measured 
hj  the  actual  profits  arising  from  the  usu- 
"oci  of  the  land  during  that  time,  on  an 
occupation  of  the  same  character  as  that  of 
toe  party  wrongfully  kept  out  of  possession, 
*the  date  of  his  ouster,  or  of  the  last  legal 
^cnpantwhom  the  plaintiff  claims  to  succeed 
to,  if  the  plaintiff  himself  never  entered  into 
POtteision. 

^M,  if  the  laDds  had  been  held  by  tenants, 
'^""'^  [mem-debtor  woufd  be  answerable  for 
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the  rents  which  he  realized  from  them ;  if  the 
last  rightful  occupant  had  held  the  lands,  as 
is  found  in  the  present  case,  with  regard  to  a 
great  portion  of  them,  in  his  possession  and 
cultivated  them  himself,  the  debtor  is  answer- 
able to  the  decree-holder  for  the  profits  which 
I  he,  the  decree-holder,  might  have  made  out 
of  those  lands  by  continuing  to  hold  them  in 
the  same  way. 

We  find  from  the  judgment  of  the  Court 
below  that  the  lands  in  the  possession  of  the 
judgment-debtor  were  somewhat  in  excess 
of  500  beegahs,  and  the  Ameen,  after  taking 
the  evidence  of  the  tenants  in  the  neighbour- 
hood, and  after  having  measured  the  zerayel 
lands,  as  pointed  out  by  the  decree-holder,  and 
after  having  heard  the  objections  that  were 
made  by  the  judgment-debtor,  has  assessed 
these  lands  at  an  average  which  gives  the 
sum  of  eight  thousand  rupees  and  odd.  In 
coming  to  this  conclusion,  the  Ameen  has 
deducted  one-half  as  the  expenses  of  cultiva- 
tion, to  which,  he  thinks,  the  debtor  in  posses- 
sion would  be  entitled. 

But  the  lower  Court  in  disposing  of  this 
case  considers  that  by  so  doing  the  Ameen 
has  made  no  difference  between  these  lands 
held  by  the  judgment-debtor  and  bhowlie 
lands  which  are  held  by  tenants.  And  the 
Subordinate  Judge  has,  therefore,  held  that 
the  debtor  is  liable  to  pay  the  whole  amount 
minus  the  expenses  of  cultivation.  He  has 
accordingly  allowed  a  deduction  of  2  rupees 
a  beegah  as  the  expenses  of  cultivation, 
and  has  given  a  decree  upon  this  head  for 
14,841  rupees.  On  this  point  we  concur 
with  the  Subordinate  Judge. 

In  appeal  before  us,  an  objection  was  raised 
with  regard  to  the  quantity  of  the  ztrayet 
lands.  But  on  a  reference  to  the  petition  of 
appeal,  it  appears  that  no  objection  was  taken 
to  the  area  as  found  by  the  Ameen ;  but  only 
an  objection  was  taken  with  regard  to  49 
beegahs  of  the  zerayet  lands,  and  therefore 
the  Court  confined  the  arguments  of  the 
pleader  for  the  appellant  to  those  49  beegahs 
which  were  mentioned  in  the  petition  of 
appeal,  and  we  think  no  sufficient  grounds 
have  been  made  out  for  interfering  with  the 
judgment  of  the  Court  below  in  respect  of 
those  49  beegahs. 

It  is  true  that  a  jummahundee  of  1270 
was  filed  by  the  decree-holder  in  this  case, 
and  HmX  jummahundee  shows  that  these  lands 
were  held  by  some  of  the  decree-holders  and 
others  as  tenants  during  that  year,  1270. 
But  the  mesne-profits  which  are  claimed  are 
for  1274  and  1275;  s>o  that  the  state  of 
things  that  was  in  1270  did  not  necessarily 
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exist  in  1274  and  1375  ;  while  the  evidence 
taken  by  the  Ameen  clearly  shows  that  these 
lands  were  held  by  the  debtor  as  part  of  his 
teraytt  lands. 

With  regard  to  the  produce  and  value  of 
these  lands,  and  indeed  of  all  the  lands 
concerned  in  this  -case,  we  have  to  remark 
that  it  was  the  duty  of  the  judgment-debtor 
to  produce  his  accounts  and  to  prove  what 
were  the  real  assets  of  the  property.  He  has 
not  produced  any  reliable  accounts  whatever ; 
and  though  it  is  remarked  that  the  evidence 
of  some  of  the  witnesses  who  have  been 
twice  examined  by  the  Ameen,  and  who,  in 
their  second  examination,  added  something  to 
what  they  stated  in  the  first  instance,  yet  the 
exaggeration  of  these  men  will  not  in  any 
way  invalidate  the  full  investigation  made  by 
the  Ameen,  who  appears  to  have  examined 
one  or  two  hundred  ryots,  who  prove  what 
the  average  produce  of  the  lands  was  in  the 
years  for  which"  mesne-profits  have  been 
decreed.  According  to  their  statements,  the 
Ameen  has  assessed  the  lands,  and  nothing 
has  now  been  shown  us  why  we  should  not 
accept  their  evidence. 

Then  with  regard  to  the  hhowlie  lands,  the 
area  has  been  found  by  the  Ameen,  and  there 
is  00  contradictory  evidence  to  show  that  it 
is  wrong.  The  objection  consists  rather  of  a 
general  assertion  than  anything  else.  The 
Ameen  has  not  come  to  the  conclusion  from 
guess.  He  has  examined  the  ryots,  and  it  is 
from  their  examination  that  he  has  found  what 
the  area  is  and  what  the  produce  of  those 
lands  is  worth. 

The  last  point  that  we  have  to  consider  is 
the  amount  of  mesne-profits  as  regards  the 
saltpetre.  ^J\\ki  regard  to  the  order  which 
has  been  made  by  the  lower  Court  on  this 
point,  we  think  that  the  original  decree  itself 
does  not  warrant  any  amount  of  mesne-profits 
being  given  on  this  head.  The  decree  merely 
sets  forth  that  a  saltpetre  godown  in  Mouzah 
Nauora,  with  700  maunds  of  clarified  salt- 
petre, or  its  value,  which  is  2,450  rupees, 
should  be  given  to  the  decree-holder,  and 
though  it  provides  that  mesne-profits  of  diL 
ferent  mouzahs,  of  which  possession  has  been 
given,  should  be  given  to  the  decree-holders,  it 
does  not,  as  we  read  the  decree,  declare  that 
they  shall  have  mesne-profitswith  regard  to  the 
saltpetre  manufacture.  We,  therefore,  strike 
out  this  item  from  the  order  of  the  lower 
Court.  After  deducting  this  amount,  we 
affirm  the  order  of  the  lower  Court  and  dis- 
miss this  appeal  with  costs,  fifty  rupees 
being  allowed  for  pleader's  fees. 


The  29th  January  1872. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  W,  Matkby, 

Judges. 

Right  to  Pottah— Occupant  Ryots  in  Assm 

Case  No.  11 58  of  1871. 

Special  Appeal  from   a  decision  passed  ij 
the   Deputy    Commissioner    of  Kamrufy 
dated  the  20th    June    iSjiy   reversing  $ 
decision  of  the   Sudder   Moonsiff  of  thai  i 
District,  dated  the  30th  November  i8jo,     ^ 

Mora  Rabha  (Plaintiff),  Appellant, 

versus 


Dhew  Rabha  and  another  (DefendaDts).     :j 

/Respondents, 

Baboo  Obhoy  Churn  Bose  for  Appellant. 

Baboo  Grish  Chunder  Ghose  for 
Respondents. 

An  occupant-ryot  in  Assam  does  not  f<Hfeit  his  rigfal. 
to  a  pottah  from  Government  by  not  applying  for  its* 
soon  as  another  who  was  not  in  possession  otthe  Jaod* 

Markhy,  J, — Thk  question  to  bedeciddi 
in  this  suit  is  whether  or  no  the  plaintiff  isj 
entitled  to   a  pottah  of  certain  land  from. 
Government.     It  is  proved  to  the  satisfactioa 
of   both   the    Courts   below   that  plaintiffit: 
father  was  in  possession  of  the  land  uptothft^ 
year  1275,  and  that  plaintifiF  has  been  in  pos*' 
session  since.     The  first  Court  found  that, 
from  the  dag  chit t a  and  copy  of  the  mo%*i 
zahdar's  report  as  to  the  disputed  land,  it  waB|| 
evident  that  the  measurement  of  the  landii 
was  first  made  in  plaintiff's  name ;  butsabse*:] 
quently  confusion  was  made  by  the  officer/ 
preparing    those  papers,  and   a  pottah  wail 
given  in  the  defendant's  name. 

The  Lower  Appellate  Court  found  that  tl^'j 
son  '^  succeeded  the  father  in  de  facto  pofi 
'  session,  and  thereon  ought  to  have  applidti 
'*  either  for  transfer  of  the  pottah  or  for  A*^ 
"  iiQsh  pottah  in  his  own  name ;  he  neglected 
"  both  these  obviously  necessary  steps,  ani. 
**  allowed  the  land  to  be  measured  by  aa^ 
**  Ameen  on  behalf  of  Government  frottj 
"  whom  he  received  a  hath  chitta  for  whldl' 
"  no  one  but  the  Ameen  himself  was  re*^ 
"  sponsible,  and  eventually  the  occupant  found! 
"  that  the  pottah  for  the  land  had  been  made| 
'*  out  in  another  man's  name."  There  is  no, 
substantial  difference  in  the  facts  as  found 
by  the  two  Courts,  but  the  first  Court  gave  thft 
plaintiff  a  decree  for  all  he  asked,  whereas, 
the  second  Court  says  that  he  ought  to  bavd 
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I  decree  declaring^  his  poasession  only,  and 
tbit  he  could   not   have  any  potiah  from 
Government,  who  had  a  right  to  dispose  of 
tho  land  to  any  one  they  pleased,  but  must 
caotem  himself  with  the  position  he  has  as 
under-tenant  to  the  Government  pottahdar. 
This  seems  to  me  to  be  in  direct  contraven- 
tion of  the  2nd  rule   of   section   19  of  the 
Assam  Rules  for  settlement  in  page  85  of 
the  Gazette  of  the  year  1868,  which  provides 
that  ''  seulement  for   all    lands   which  are 
^  found  occupied  shall  be  made  directly  by 
'*  the  seulement  oihcers  with  the  occupant 
•'  ryots.'    It  seems  to  me  that  the  present 
plaiaiiff  cornea  within  the  class  of  persons 
there  described  as  occupant  ryots  who  have 
a  right  under  those  rules  to  claim  settlement 
from  Government.     It  has  been  contended 
that  he  does  uDt,  because  he  forfeited  that 
right  by   his    own  *  conduct,    but   there   is 
nothing  in  the  finding  of  either  of  the  Courts 
to  justify  such  a  contention.     The  first  Court 
seems  to  attribute  the  granting  of  the  pottah 
to  the  defendant  to  some  confusion  on  the 
Wit  of  the  oflScer  who  prepared  the  papers. 
The  second  Court  only  says  that  the  plaintiff 
was  not  diligent  in  applying  for  the  potiah. 
[it  seems  to  me  that  the  mere  fact  that  the 
^ntiff   did    not   apply  for   the   pottah    so 
iooa  as  he  might  have  done  cannot  constitute 
inch  want  of  diligence  on  his  part  as  would 
make  him   liable   to   forfeit    his  rights.     If 
b  vere  shown  that  he  had  knowledge  or  any 
notice  to  the  effect  that  the  land  would  be 
aettled    with    other    parties    if   he  did   not 
t{^>ear,tbe  case  would  be  wholly  different ;  but, 
la  I  understand  it,  the  proceeding  between 
dke   defendant    and   the   Government   took 
place  without  any  knowledge  on  his  part,  or 
irichout  any   notice  to  him,  as  to  what  was 
bcin^  done.     I   think,    therefore,   that   the 
fudgment  of  the  Lower  Appellate  Court  must 
be  reversed,  and  a  decree  given  to  the  plaintiff 
declaring  that  he  was  in  possession,  and  thus 
■Khled  to  the  settlement  of   xh^jote  held  by 
hb  father. 

Bay  ley  ^  J. — I  quite  concur.  I  would 
pb«erve  that  it  frequently  happens  in  settle- 
bents  that  on  the  first  measurement,  after 
rper  and  general  notice  had  been  given 
the  mehal  to  parties  concerned  to  come 
forward,  they  are  prevented  from  appearing 
by  illness,  accidental  absence,  and  other 
ciases.  In  that  case,  the  revenue  officer,  if 
)m  is  satisfied  that  there  was  s  jfficient  cause 
for  non-appearance  at  the  proper  time,  alters 
^  jummabundei  papers  and  ryotwaret  lists. 
If  he  -  not  satified  he  refuses  to  do  so,  but 
^^at  1       M  cannot  prejudice  the  right  of  the 


parly  to  establish  his  title  by  proceedings  in 
the  Civil  Courts. 

Under  the  circumstances,  we  think  each 
party  should  bear  his  own  costs  in  all  Courts. 


The  1 8th  January  1872. 
Present  : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges. 

Share  of  Decree^Mortgag:e— Sale-^Bxectttio* 

— SfttisfAction. 

Application  for  revieiv  of  judgment  passed 
hy  the  Hon  hie  Justices  E.  Jackson  and. 
Onoocool  Chunder  Mookerjee,  on  the  4th 
July  i8*ji,  in  Miscellaneous  Appeal 
Motion  No.  i^iy  of  i8yi. 

Kristo  Doss  Koondoo,  Decree-holder 
(Appellant),  Petitioner , 

versus 

Mr.  C.  J.  Wilkinson,  Receiver  of  the  Estate 
of  Pran  Kristo  Biswas,  deceased,  Judg- 
ment-debtor (Respondent),  Opposite  Party, 

Mr.  J.  W.  B.  Money  and  Baboo  Aukhil 
Chunder  Sein  for  Petitioner. 

No  one  for  Opposite  Party. 

A  share  of  a  decree  was  mortgaged  by  the  decree- 
holder's  vendee,  who  sold  his  rights  and  interests  te 
petitioner,  who  now  seeks  to  execute  the  decree  96 
against  the  judgment-debtor  with  reference  to  that  share. 
*rhe  judgment-debtor  having  paid  in  the  money  by  ordet* 
of  the  Court,  and  the  mortgagee  having  entered  up 
satisfaction  of  this  decree  against  the  judgment'debtOfy 
HELD  that  there  was  an  end  to  that  decree  as  against 
any  persons  liable  under  it  for  the  mortgagee's  share. 

Jackson,  J.— If  I  was  in  any  way  satisfied 
that  there  was  any  error  in  our  decision,  I 
should  have  no  hesitation  whatever  in  admit- 
ting this  application ;  but  I  am  satisfied  that  the 
orders  which  we  passed  upon  this  case  were 
correct.  I  shall  not  now  go  into  all  the 
particulars  of  the  case,  as  it  is  admitted  that 
the  judgment-debtor  might  have  discharged 
himself  by  paying  the  mortgage  ;  and  as  the 
record  shows  that  the  mortgagee  wrote  up 
satisfaction  of  this  decree  against  the  judg- 
ment-debtor, that  fact  alone  seems  to  me  to 
put  an  end  to  the  execution  proceedings 
against  the  judgment-debtor  as  regards  the 
money  which  was  due  for  the  mortgagee's 
share.  I  do  not  think  it  is  incumbent  upon 
the  judgment-debtor  in  this  case  to  show  that, 
when  that  satisfaction  was  entered  up,  he  paid 
up  all  the  flaoney  which  was  due  for  tbftt  ^ 
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particular  share.     It  is  quite   possible  that 
satisfaction  had  been  obtained  by  the  mort- 
gagee in  some  other  way  besides  the  payment 
of  money  ;  but,  under  any  circumstances,  the 
mortgagee  having  the  power  to  execute  this 
decree,  and  having  entered  satisfaction,  there 
is  an  end  to  that  decree  as  against  any  person 
liable  under  it  for  the  mortgagee's  share;  and, 
under  these  circumstances,  I  think  we  were 
quite  right  in  not  allowing  these  execution 
proceedings  to  go  any  further.     As  regards 
the  mortgagor's  case,  there  is  nothing  to  show 
on  what  terms  the  mortgagor  and  mortgagee 
stand  to  each  other,  and  the  mortgagee  is  no 
party  to  these  proceedings  in  any  way.     It  is 
very  possible  that  there  may  be  some  good 
foundation   for    another    suit    between    the 
parties,  but  as  regards  the  execution  proceed- 
ings, they  cannot  be  allowed  to  go  on.    The 
application  is  rejected. 

Kempy  7.— I  also  think  that  this  applica- 
tion must  be  rejected.  It  appears  that  Chunder 
Monee  got  a  decree  in  1837.     She  sold  a  5 
annas  6  gundahs  2  cowries  2  kranis  share  of 
this  decree  to  one  Gunga,  who,  out  of  this  5 
annas  6  gundahs  2  cowries  2  kranis,  or  one- 
third  share,  sold  a  2  annas  10  gundahs  share 
to  Gooroo  Churn,  and  mortgaged  a  i  anna  16 
gundahs  2  cowries  2  kranis  share  to  the  same 
party.     There  is  no  dispuie  as  to  the  execu- 
tion proceedings  with    reference    to   the    2 
annas  10  gundahs  share.  The  dispute  is  with 
reference  to  the  share  which  was  mortgaged 
to  Gooroo  Churn.     Mr.  Money's  client  has 
purchased  Gunga's  rights  and  interests,  and 
he  now  seeks  to  execute  the  decree  as  against 
the  judgment-debtor  with  reference  to  the 
share  of   i    anna  16  gundahs  2  cowries  2 
krants  mortgaged  to  Gooroo  Churn.     The 
first  Court  htld  that,  although  Gooroo  Churn 
bad  no  right  to  recover  qua  this  one  anna  16 
gundahs   2  cowries   2   krants  share,  yet  as 
the  judgment-debtor  ha  i  paid  by  order  of 
the  Court,  he  could   not  be  held  liable  to 
pay     that    sum    over     again.      The     first 
Court  also  held  that,  although  it  was  very 
probable  that  there  was  collusion   between 
Gooroo  Churn  and  the  judgment-debtor,  and 
such  presumption  appears  to  be  corroboratdTi 
by  the  fact  that  a  large  sum  was  remitted  by 
Gooroo  Churn,  and  that  the  transaction  took 
place  in  the  Twenty-four  Pergunnahs,  where 
the  decree  had  been  sent  for  execution  by  a 
certificate  under  the  provisions  of  section  285 
of  A61  VIII.  of  1859,  still,  as  the  money  had 
been  paid  in  by  the  judgment-debtor  by  order 
of  the  Court,  it  would  not  be  equitable  to 
make  the  judgment-debtor  pay  twice  over. 
♦This  view   was  adopted  by  the  Judge  on 


appeal,  and  I  think  that  the  applicant  shonld 
now  proceed  by  way  of  a  separate  suit  against 
Gooroo  Churn. 

The  decisions  of  the  lower  Courts  appear 
to  me  to  be  correct,  and  I  concur  in  rejectinj 
this  application. 


The  20th  January  1872. 
Present : 

The  Hon'ble  Sir  Richard  Couch,  KU  Ch\tf\ 
Justice,  and  the  Hon'ble  F.  A.  Glow, 
Judge, 

Staying  Execution  of  Decree— Appeal—  DcUj. 

In  the  Matter  of 

S.  J.  Leslie,  Petitioner, 

verstis 

The  Land  Mortgage  Bank  of  India,  Offom^ 

Party. 

Mr.  R,  T.  Alien  for  Petitioner. 
Mr.  G.  C.  Paul  for  Opposite  Party. 

The  Court  declined  to  stay  the  execution  of  a  dccf 
( I )  because  the  applicant  had  not  shown,  as  he  1 
bound  to  show,  somethinjjr  beyond  the  mere  fact  of^ 
appeal  having  been  preferred  against  it,  and  (2)  * 
cause  there  seemed  to  have  been  great  delay 
his  part. 

Couch,  C.J. — In  this  case  there  appears 
be  no  cause  shown  for  staying  the  execati( 
of  the  decree,  except  the  fact  that  the  appi 
cant  has  preferred  an  appeal  to  this  Coui 
wnich  appeal  is  upon  the  question  whethj 
there  was  jurisdiction  in  the  Court  whid 
passed  the  decree.  It  is  by  no  means  del 
to  our  mind  that  the  appeal  is  at  all  likely  tl 
be  successful  upon  that  ground  ;  but,  howeva 
that  may  be,  we  think  the  applicant  was 
bound  to  show  something  beyond  the  mere 
fact  of  an  appeal  having  been  made  in  order 
to  obtain  from  the  Court. an  order  staying 
the  execution  of  the  decree.  On  that  ground, 
therefore,  it  would  seem  that  the  application 
ought  to  be  refused. 

Also  there  seems  to  have  been  great  delay 
on  the  part  of  the  applicant.  The  order 
refusing  to  set  aside  the  judgment  was  made 
on  the  1 2th  of  October,  and  two  months 
were  given  for  the  money  to  be  paid  in  order 
to  prevent  the  sale  of  the  property.  Now, 
it  is  true  that  this  Court  was  closed  at  that 
time,  but  the  appeal  might  have  been  pre- 
ferred and  an  application  made  to  the  Coon 
to  stay  the  sale  as  soon  as  the  Court  opened. 
Instead  of  that,  an  application  of  a  different 
nature  appears  to  have  been  made,  no  appeal 
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being  preferred,  and  on  the  i8th  of  Decem- 
ber the  order  was  made  by  Mr.  Jastice 
Glover  and  Mr  Justice  Mitter.  Wny,  when 
tiiat  order  was  made,  the  appeal  was  not  at 
once  preferred  and  an  application  made  to  the 
Court  to  stay  the  execution  of  the  decree,  it 
is  difficult  to  see.  The  applicant  waits  until 
the  9th  of  January,  within  three  or  four  days 
of  the  expiration  oif  the  three  months,  before 
he  does  anything,  and  then  he  does  not,  im- 
mediately after  filing  his  appeal,  apply  to  the 
Court,  but  waits  until  within  three  days  of 
the  day  fixed  for  the  sale.  There  seems  to 
have  been  great  delay  there,  such  delay  as 
disentitles  the  party  to  any  consideration 
from  the  Court. 

Again,  it  is  to  be  observed  that,  although 
the  decree  is  a  decree  for  money  and  the 
property  is  to  be  sold  in  execution  of  that 
decree,  the  Land  Mortgage  Bank  would  have 
had  a  right  to  have  the  property  under  the 
mortgage,  and  it  is  not  quite  the  case  of  a 
party  seizing  property  in  execution  of  a 
mere  money-decree. 

We  think  that,  in  the  present  case,  no  suf- 
ficient reason  is  shown  for  our  staying  the 
execution  of  this  decree.  If  the  defendant 
suffers  by  the  sale  taking  place  on  Monday, 
and  the  property  is  sold  under  unfavourable 
circumstances,  he  has  only  himself  to  blame 
*for  it.  He  had  opportunities  of  preventing 
it  if  he  was  so  minded,  but  he  did  not  choose 
to  do  so. 

The  application  is  refused  with  costs. 


The  23rd  January  1872. 

Present: 

TheHon'ble  H.  V.  fiayley  and  Dwarkanath 

Mitter,  Judges, 


Appeal— Findings  of  Fact— Eyidence 
(of  Weavers  and  Cultiyators)— Possession— 
Dispossession— Act  XI V.  of  1859,  s.  15— Onus 
Proband!. 

Case  No.  1041  of  1871. 

Special  Appeal  from  a  decision  passed  by 
thi  Subordinate  Judge  of  iiylhet\  dated 
the  i^th  May  tSji^  reversing  a  decision 
of  the  Moonsiff  of  Kussoolgunge,  dated 
the  2i si  January  tSyi. 

Juggumath  Deb  (one  of  the  DefendanlO, 

Appellant, 

versus 

M4homed  Mokeem  (Plaintiff),  Respondent, 


Baboo  Rajendro  Nath  Bose  for  Appellant, 

Baboo  Bhowanee  Churn  Dutt  for 
Respondent. 

A  finding  of  fact  by  a  Lower  Appellate  Court  may  be 
disturbed  in  special  appeal,  if,  as  in  this  case,  the  reason- 
ings and  the  views  upon  which  that  finding  is  based  are 
erroneous  in  law. 

^  It  is  an  error  in  law  to  reject  the  evidence  of  weavers 
simply  because  they  are  weavers  by  caste,  or  to  accept 
the  evidence  of  witnesses  who  are  cultivators  because 
they  are  cultivators. 

Th .'  defendant  having  had  an  award  under  section  15, 
Act  XIV.  of  1859,  the  plaintiff's  allegation  of  possession 
and  dispossession  by  the  defendant  required  him  speci- 
fically to  prove  those  facts  before  the  defendant  could  be 
called  upon  to  prove  his  case. 

Bay  ley,  J. — Wk  think  the  judgment  of 
the  Lower  Appellate  Court  in  this  case  can- 
not be  sustained)  and  that  the  case  must  be 
remanded  to  be  tried  de  novo  by  the  Judge. 

The  plaintiff  sued  for  possession  of  certain 
lands  on  the  allegation  that  he  was  in  posses- 
sion, and  was  dispossessed  by  the  defendants 
on  the  1 2th  Assar  1276. 

The  defendant's  allegation  was  that  he 
held  an  award  under  section  15,  Act  XIV.  of 
1859,  in  his  favour;  that  he  purchased  the 
land  trom  Abed,  Kadir,  and  Sadir,  who  obtain- 
ed it  from  one  Nasseer.  This  Nasseer  was, 
in  the  written  statement  of  the  defendant, 
alleged  to  be  the  plaintiff's  brother,  and  this 
was  not  denied  by  the  plaintiff. 

The  defendant  also  stated  that  Nasseer 
made  the  sale  of  some  other  lands  to  him  and 
one  Gopal  Kishen,  and  that  subsequently  he 
(defendant)  purchased  the  share  of  Gopal 
Kishen. 

The  first  Court  dismissed  the  plaintiff's 
case,  finding  on  the  several  issues  of  fact  that 
the  plaintiff  failed  to  produce  any  documen- 
tary evidence  showing  that  the  land  in  suit 
was  his  property ;  and  also  on  the  ground  that 
the  evidence  of  the  plaintiff's  witnesses  was 
not  trustworthy.  The  first  Court  further 
goes  on  to  state  that  the  kobala  of  the  12th 
Magh  1258,  and  the  kubooleut  of  Chyet  1 259, 
produced  by  the  defendant,  and  the  evidence 
of  the  defendant's  witnesses,  established  the 
allegations  of  the  defendant. 

*  The  Lower  Appellate  Court  has  reversed 
the  judgment  of  the  first  Court  on  various 
grounds,  many  of  which  form  the  subject  of 
this  special  appeal. 

Unfortunately,  it  is  necessary  in  this  case 
to  go  at  some  length  into  the  judgment  of  the 
Lower  Appellate  Court  in  order  to  point  out 
where  there  has  been  a  defect  of  investiga- 
tion in  the  case  which  has  affected  the  deci- 
sion on  the  merits,  although  we  must  say 
there  has  been  to  some  extent  a  finding  of  fact* 
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by  the  Lower  Appellate  Court  that  the  plaint- 
iff had  possession  and  was  dispossessed. 
Here,  then,  we  would  remark  that  it  is  not 
sufficient,  and  has  never  been  held  sufficient, 
to  say  that  the  Lo\cer  Appellate  Court  has 
come  to  a  finding  of  fact  which  cannot  be 
disturbed  in  special  appeal,  if,  as  in  this  case, 
the  reasonings  and  the  reviews  upon  which 
that  finding  is  based  are  erroneous  in  law. 
The  Subordinate  Judge  commences :  "The 
"  Moonsiff  cannot  distinguish  between  those 
"  who  are  respectable  and  trustworthy  wit- 
"  nesses  and  who  are  not.  One  can  easily 
"  make  out  on  reference  to  record  those  who 
''  have  spoken  the  truth,  and  those  who  have 
"  not,  but  the  Moonsiff,  without  attending  to 
*'  that  point,  has  indiscriminately  disbelieved 
"  those  who  are  trustworthy,  and  relied  upon 
**  those  who  are  not."  This  is  a  remark 
which  .at  any  time  it  would  be  dangerous  in 
an  Appellate  Court  to  make.  It  would  re- 
quire much  care  and  much  experience  to 
justify  such  an  assertion,  even  if  the  assertion 
be  correct.  The  Subordinate  Judge  then 
disbelieves  the  evidence  of  the  witnesses  to 
the  kobala  produced  by  the  defendant,  sim- 
ply because  they  are  low,  illiterate  people, 
Joogees  and  Jollas  by  caste,  and  believes 
the  witnesses  for  the  plaintiff,  who,  it  would 
appear,  are  most  of  them  cultivators.  Now, 
although  it  would  be  quite  open  to  the  Lower 
Appellate  Court  to  reject  the  evidence  of  the 
defendant's  witnesses,  it  would  be  an  error 
in  law  to  reject  their  evidence  simply  because 
they  are  weavers  by  caste.  In  like  manner, 
it  would  be  an  error  on  the  other  side  in  the 
Lower  Appellate  Court  to  accept,  as  a  rule, 
the  testimony  of  witnesses  who  are  cultivators, 
from  the  very  circumstance  that  they  are 
cultivators*  Jhe  Subordinate  Judge  goes 
on  :  *'  The  Moonsiff  records  that  it  has  been 
"  proved  before  him  by  the  evidence  of  wit- 
"  nesses  that  Nasseer  made  the  sale  to  Abed 
"  and  others,  who  again  sold  it  to  Juggumath 
"  Nazecr ;  but  the  defendant  Juggumath  Na- 
''zeerhas  not  produced  any  kobala  of  sale  i 
"  by  Nasseer,  and  not  a  single  witness  of  the 
<^  defendant  has  said  that  Nasseer  made  the 
"  sale  to  Abed  and  others.  It  was  not,  there-* 
'*  fore,  proper  for  the  Moonsiff  to  record  such 
"false  statement  in  his  judgment."  Here 
it  would  appear  thai  the  Subordinate  Judge 
is  wrong  in  his  own  statement,  for  what  the 
Moonsiff  speaks  of  there,  is  noi  with  refer- 
ence to  the  lands  in  dispute,  but  with  refer- 
ence to  olh^r  lands  altogether.  We  only 
hope  that  the  Subordinate  Judge  in  calling 
this  2i.  false  statement  made  by  the  Moonsiff 
(which  word  in  the  original  is  stated  to  be 


^^"5))  did  not  use  it  in  any  offensive  sense, 
but  simply  as  a  statement  which  he  consider- 
ed incorrect.  The  Subordinate  Judge  then 
stales  that  the  vendors  Abed,  Kadir,  and 
Sadir  are  strangers  and  parties  without  anj 
title,  which,  however,  does  not  appear  to  be 
the  case.  The  Subordiiiate  Judge,  therefore, 
has  also  made  a  mistake  in  this  part  of  his 
judgment. 

The  Subordinate  Judge  then  finds  that  the 
defendant's  witness  Shahebdee,  who  called 
himself  a  subscribing  witness  to  the  kohak^ 
was  not  the  identical  person  who  witnessed 
the  kobala^  but  a  different  man  of  the  same 
name  brought  forward  by  the  defendant  to 
give  false  evidence,  and  this,  ihe  Subordinate 
Judge  says,  "is  disclosed  from  looking  at 
their  residences."  Now,  if  we  look  to  the 
date  of  the  liobalay  which  is  some  19  or  lo 
years  old,  possibly  this  change  of  residence 
may  easily  be  accounted  for,  but  the  witness 
was  not  allowed  the  slightest  opportunity  to 
explain  this,  which  the  Subordinate  Judge 
has  considered  quite  sufficient  to  falsify  the 
evidence,  and  has  brought  forth  the  most  nn- 
necessary  and  indiscreet  and  incorrect  remark 
from  him,  that  *'  the  Moonsiff  has  not  been 
able  to  detect  such  a  gross  thing  as  this." 
The  poitah,  or  raiher  the  kubooleut^  relied 
upon  by  the  respondent,  showed  the  land  (0 
be  the  joint  property  of  Nasseer  and  the 
plaintiff.  This  fact,  however,  seems  to  hav^ 
been  lost  sight  of  by  the  Lower  Appellate 
Court,  and  it  was  one  of  the  most  material 
points  which  were  necessary  to  be  investi- 
gated in  order  to  test  the  plaintiff's  alleged 
exclusive  title  to  the  property. 

We  also  think  that  the  remark  of  the 
Subordinate  Judge,  that  no  documentary  evi- 
dence whatever  can  be  brought  forward  by 
one  who  holds  land  in  neej-jote^  is  incorrect, 
and  that  his  remark,  *'  I  cannot  persuade  myself 
to  believe  that  the  Moonsiff  himself  holds 
any  document  as  to  his  possession  of  his  own 
khamar  land,"  is  quite  uncalled  for  and  un- 
judicial. 

In  the  face,  therefore,  of  these  'several 
defects  in  the  judgment  of  the  Lower  Ap- 
pellate Court,  a  staiement  in  general  words 
that  the  evidence  satisfactorily  establishes 
the  possession  of  the  plaintiff  and  his  ouster 
by  the  defendant  in  1276  is  hardly  a  ground 
to  bar  our  interference  in  special  appeal. 

It  has  been  pressed  on  us  that  the  (tnu 
of  pioot  has  been  wrongly  thrown  on  the 
defendant.  We  think  this  contention  cor- 
rect. The  defendant  had  an  award  under 
section  15  in  his  favour,  and  the  plaintins 
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aUegatioQ  of  possession  and  dispossession  by 
the  defendant  required  bim  most  specifically 
to  prove  these  facts  before  the  defendant 
could  be  called  to  prove  his  case. 

It  Is  with  extr^lne  regret  that  we  have  to 
express  our  very  great  dissatisfaction  with 
the  tone  and  spirit  of  the  whole  judgment  of 
the  Sabordinate  Judge  in  this  case  towards 
the  Subordinate  Moonsiff. 

We  reverse  the  judgment  of  the  Lower 
Appellate  Court,  and  remand  the  case  to  the 
'udge  of  the  district  to  try  the  case  de  novo, 
*he  costs  will  follow  the  result. 


The  26th  January  1872. 

Present  : 

The  Hon'ble  A.  G.  Macpherson,  Judge, 

Reriew— Time  for  Application. 

Applicalion  for  review  of  judgment  passed 
h^  the  Hon' hie  Justices  W,  S.  Seton-Karr 
und  A.  G.  Macpkersony  on  the  itth  May 
1866,  in  Regular  Appeals  Nos,  6j  and 
7]  of  1866. 

Bolakee  Lall,  Plaintiff  (Respondent)! 
Petitioner, 

versus 

MoDJee  Lall  and  others,  Defendants  (Appel- 
lants), Opposite  Party, 

Messrs,  R,  E,  Twidale  and  C,  Gregory 
for  Petitioner. 

No  one  for  Opposite  Party. 

A  decision  of  the  Privy  Council  in  1S71  as  to  a  ques- 
^  of  fact  in  another  suit,  or  the  pendency  of  the 
appeal  in  the  High  Court,  Is  no  cause  (under  section  379, 
Act  VIII.  of  1859)  ^^^  "^^  having*  preferred  an  applica- 
poa  for  review  of  a  juds^ment  passed  in  May  1866  with- 
'i  ninety  days  from  the  date  of  the  decree. 

Macpherson,  J . — This  application  is  re- 
fused. 

By  section  377  of  the  Code  of  Civil  Pro- 
ttdure,  an  application  for  a  review  of  judg- 
*ttA  must  be  made  "  within   ninety  days 

from  the  dale  of  the  decree,  unless  the  party 
"preferring  the  same  shall  be  able  to  show 
"jiwtand  reasonable  cause  "  for  not  having 
fw^fered  the  application  within  the  limited 
period. 

The  judgment  which  the  Court  is  now 
wed  to  review  was  given  in  May  1866.  A 
'^^w  is  asked  for  on  account  of  a  decision 
?*  we  Privy  Council  as  to  a  question  of  fact 
>n  another  suit,  which  decision  was  passed 


in  July  1871.  It  may  be  that,  if  the  present 
application  were  in  time,  the  decision  of  the 
Privy  Council  might  be  deemed  good  and 
sufficient  reasdh  (within  the  meaning  of  sec- 
tion 376)  for  granting  a  review.  But  it  is 
clear  that  the  decision  of  the  Privy  Council 
in  1 87 1,  or  the  pendency  of  the  appeal  in  the 
High  Court,  is  and  can  be  no  possible  cause 
for  not  having  preferred  the  application  for 
review  within  the  limited  period.  (See  13 
Weekly  Reporter  120,  and  the  Decision  cJ 
the  pVu  Bench,  9  Weekly  Reporter  181.) 


The  29th  January  187a. 
Present : 

The  Hon'ble  H.  V.  Bayley  and  W.  Martoy. 

Judges. 

Resumed    Khas  Mehals — Accretions — Regfula- 
tion  XI.,  1825— Rigfhts  of  Government 

Case  No.  1157  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Rajshahye,  dated  the  i6th 
June  iSyi,  reversing  a  decision  of  the 
Suhordittate  Judge  of  Puhna,  dated  the 
22nd  April  iS'jo, 

The  Collector  of  Pubna,  on  the  part  of  Gov- 
ernment (Defendant),  Appellant, 

versus 

Ranee  Surno  Moyee  (Plaintiff),  ResponinU, 

Baboo  Unnoda  Per  shad  Banerjee  for 
Appellant. 

Baboos  Motee  Lall  Mookerjee  and  Bhugo^ 
butty  Churn  Ghose  for  Respondent. 

The  Government,  when  it  holds  a  resumed  mehal  on 
its  rent-roll  as  its  ^Aas  property,  holds  it  as,  and  with 
all  the  rights  and  liabilities  of,  a  private  zemindar,  and 
is  therefore  entitled,  under  Regulation  XI.  of  1S25,  to 
claim  accretions  to  the  khas  estate. 

Bayley,  J. — Two  distinct  objections  have 
been  taken  in  this  special  appeal — one  affect- 
ing the  uslee  lands  of  Kooshtea,  part  of  the 
admitted  zemindaree  of  the  plaintiff,  Ranee 
Surno  Moyee,  and  the  other  with  reference  to 
that  accreted  portion  which  the  plaintiff  claims 
as  part  of  the  parent  estate  and  the  defend- 
ant claims  as  attaching  to  Chur  Jynepore. 

In  regard  to  the  uslee  lands,  the  grounds 
taken  in  special  appeal  are  that  the  Lower 
Appellate  Court  has  erred  in  law  in  holding 
that  the  question  of  title  can  be  affected  by 
the  fact  of  possession  having  been  found  in 
the  plaintiff's  favour  prior  to  1275,  and  that 
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the  Lower   Appellate  Court  was  wrong   in 
ordering  a  local  investigation  in  this  case. 

With  reference  to  the  first  of  these  objec- 
tions, I  have  only  to  observe  iliat  the  Lower 
Appellate  Court  finds,  as  a  fact  upon  the  evi- 
dence of  both  sides,  that  the  plaintiff's  long 
possession  of  the  uslee  lands  as  part  of  her 
zemindaree,  Kooshtea,  has  been  established 
by  the  evidence  of  witnesses,  and  that  the 
defendant's  claim  thereto  has  not  been  made 
oat.  This,  therefore,  is  a  finding  of  fact  upon 
evidence  which  we  cannot  distcTrb  in  special 
appeal. 

With  reference  to  the  second  point,  it  is 
only  necessary  to  remark  that  no  objection 
was  taken  either  to  the  first  Ameen's  or  the 
second  Ameen's  deputation.  It  further  ap- 
pears to  me  that  the  instructions  to  the 
second  Ameen  went  to  provide  for  a  full  in- 
vestigation into  the  matter  in  dispute,  to  com- 
pare the  plaintiff's  chittahs  with  the  land, 
and  with  reference  to  the  survey  map,  on 
which  alone  the  first  Court  decided  the  case. 

With  regard  to  the  second  portion  of  the 
case,  m.,  the  accreted  lands,  I  think  the 
judgment  of  the  Lower  Appellate  Court  can- 
not stand.  It  is  urged  by  the  pleader  for  the 
respondent  that  the  Lower  Appellate  Court  has 
found  as  a  fact  that  the  land  accreted  to  the 
plaintiff's  settled  estate,  Kooshtea,  and  thatshe 
has  established  her  title  to  that  land — a  find- 
ing with  which,  it  is  contended,  we  cannot 
interfere  in  special  appeal ;  but  I  think  that 
the  view  in  which  the  Lower  Appellate  Court 
has  come  to  this  finding  is  erroneous  in  law. 
The  Judge  says :  "  The  law  for  disposal  of 
'' accreted  lands  is  Regulation  XI.  of  1825, 
"  but  in  no  section  of  that  law  can  I  find 
"  that  Government  is  entitled  to  claim  accre- 
'*  tions  to  a  khas  estate.  They  must  be 
"  made  over  to  the  person  to  whose  land  or 
"  estate  it  has  become  annexed,  and  Govern- 
**  ment  have  the  power  to  assess  the  public 
"  revenue  thereon.  Government  is  not  a 
"  person,  and  I  fail  to  see  that  Government 
*^  can  claim  accretions,  except  in  case  of  ac- 
*^  cretions  to  an  island  of  which  it  is  sole 
"  possessor,  and  to  which  no  person  can  esta- 
"  blish  any  claim."  Now,  the  Governmenl, 
when  it  holds  a  resumed  mehal  on  its  rent- 
roll  as  its  kkas  property,  holds  it  as  a  private 
zemindar,  and  has  similar  rights  and  liabilities. 
The  pleadings  of  the  parties  in  regard  to 
"  Kanoon  Doyum^*  Kooshtea,  and  the  facts 
found  in  relation  to  it,  must  be  considered  in 
coming  toadetermination  on  the  relative  rights 
of  the  parties  in  regard  to  the  lands  claimed 
as  accretion.  The  case  will,  therefore,  be  re- 
manded to  the  Lower  Appellate  Court  to  try, 


with  reference  to  the  above  remarks,  the  issue 
as  to  whether  the  4and  in  dispute  other  than 
the  uslee  land  accreted  to  the  estate  of  the 
plaintiiT. 

Markby,  J. — I  concur.  * 


The  29th  January  1872. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  W.  Markby, 

yudges. 


Suit  for  Separate  Possession— Decree  for  Joint 
Possession  —  Procedure  —  Fresh  Soit  -^  Act 
VIII.  of  1859,  s.  97. 

Case  No.  1155  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Sylhet,  ^dated  the  iSth  July  . 
i8yi,  affirming  a  decision  of  the  Moonsif  \ 
of  SonamgungCj   dated  the  2jrd  March  • 
1871. 

Juggunnath  Deb  Nazir  (Defendant), 
Appellant, 

versus 

Moheboollah  (Plaintiff),  Respondent. 

Baboo  Rajendro  Nath  Bose  for  Appellant. 

No  one  for  Respondent. 

The  pUintifi  having  sued,  and  the  issuss  having  bees 
laid  down,  as  though  the  suit  was  for  separate  posses-  J 
sion,  the  decree  of  the  lower  Courts  for  joint  possessioo 
was  set  aside,  with  leave  to  plaintiff,  under  K&.  VIII.  of 
1859,  section  97,  to  bring  a  fresh  suit  for  joint  possessioa. 

Markby,  J. — We  do  not  think  it  necessary 
in  this  case  to  go  into  the  other  objections, 
because  it  appears  to  us  that  there  has  been 
a  miscarriage,  which  is  fatal  to  the  decree 
made  by  the  lower  Court. 

The  plaint  does  not  appear  to  be  very 
distinct,  but  it  is  quite  clear  in  what  sense 
the  first  Court  understood  it  from  the  abridg- 
ment which  the  Moonsiif  has  given  in  his 
judgment.  He  understood  this  as  a  suit  ask- 
ing for  distinct  and  separate  possession  of  a 
specific  portion  of  land,  not  for  ijmalee  or  joint 
possession,  and  the  issues  are  framed  without 
indicating  any  change  in  the  frame  of  the  sult« 

The  Moonsiff  then  goes  into  the  plaintiff's 
title,  and  gives  him  a  decree  not  for  what  he 
asked,  viz.,  distinct  and  separate  posses- 
sion, but  in  so  many  words  for  ijmalee  or 
joint  possession  of  a  7-anna  share. 

The  defendant  distinctly  objected  in  th^ 
Lower  Appellate  Court  that  this  could  not  be 
done,  which  objection  is  not  farther  noticed 
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bf  the  District  Judge  than  by  saying  that  he 
sees  00  reason  why  it  should  not  be  done. 

Now,  I  may  say  for  both  of  us  that  we  are 
most  anxious  not  to  throw  any  impediment 
whatever  in  the  way  of  any  Court  ascertain- 
iDg,  by  examination  of  pleaders  or  parties,  and 
raising  in  the  shape  of  issues  the  real  ques- 
tioo  which  has  to  be  tried,  and  that  we  are  in 
DO  way  whatever  desirous  of  fettering  Courts 
ol  justice  by  any  technical  rule.  But,  as  far 
as  we  are  able  to  discover  in  this  case,  after 
the  nature  of  the  suit  had  been  ascertained 
bf  the  Court,  and  after  the  issues  had  been 
laid  down  on  the  supposition  that  the  suit 
was  iof  distinct  possession,  a  decree  was 
given  for  joint  possession  without  any  change 
whatever  being  anywhere  recorded  or  in 
any  way  made  in  the  issues.  Nor,  suppos- 
Ii^  that  the  Lower  Appellate  Court  could  have 
dcmcso,  was  any  change  made  there  either. 
It  seems  to  us  that  that  leaves  this  suit  in  a 
condition  in  which  the  decree  cannot  be  sup- 
ported. If  Courts  are  desirous  of  giving  a 
decree  different  from  what  is  asked  for  in  the 
jJaim,  or  10  try  any  question  not  raised  in 
Reissues,  undoubtedly  some  record' or  other 
Irf  the  change  mast  be  made,  in  order  that 
|ke  parties  may  bring  their  evidence  and 
fckpe  their  contentions  accordingly.  If  not, 
I  is  obvious  that  parties  coming  into  Court 
Ml  one  question,  and  bringing  evidence  upon 
Bid  arguing  that  question,  may  find  themselves 
fcfeated  upon  a  matter  which  they  never 
Spftcted  to  have  tried  by  the  Court.  We 
pnk,  therefore,  that  the  decisions  of  the  lower 
^Dortsshould  beset  aside;  but  as  this  objection 
I  one  which  goes  only  to  the  form  of  the 
■&I  and  does  not  ultimately  settle  the  real 
^ioQ  between  the  parties.,  this  decision 
^  be  no  bar  to  a  suit  properly  framed  for 
K  purpose  of  ascertaining  whether  or  not 
te  plaintiff  is  entitled  to  joint  possession  of 
py  portion  of  this  property,  to  bring  which 
fit  we  grant  permission  under  section  97  of 
ft  Code  of  Civil  Procedure. 
The  juJgmenls  of  the  lower  Courts  are  set 
i»de,  and  the  plaintiff's  suit,  as  brought,  dis- 
^d  with  costs. 

'We  think  the  appellant  is  also  entitled  to 
p  costs  of  the  Courts  below,  because  the 
PiU  was  of  the  plaintiff,  who  might,  without 
Wcnlty,  have  clearly  stated  the  question 
i^cb  he  wished  to  have  tried  by  the  Court. 


The  29th  January  1872. 
Present : 
Pbt  Hon^le  Sir  Richard  Couch,  A'/.,  Chief 
'  T^ice,  and  the  Hon'ble  A.  G.  Macpher- 
^o^.  Judge, 

•Vol.  XVII. 


Execution   of  Decree — Infructuous  Execution 
'     against  Property— Execution  against  Person 
— Onus  Proband!^. 

Appeal  from  a  decision  of  the  Hon'ble  y, 
B,  Phear,  exercising  the  Ordinary  Civil 
Jurisdiction  of  the  High  Court, 

C.  Seton  and  another  (Judgment- creditors), 
Petitioners,  Appellants^ 

versus 

A.  S.  Bijohn"  (Judgment-debtor),  Opposite 
Party,  Respondent, 

Mr,  Phillips  for  the  Appellants. 

No  one  for  the  Respondent. 

He  LD  that  the  lower  Court  was  bound,  upon  the  appli- 
cation  of  the  j  udg^men  t-  creditor,  to  issue  execution  against 
the  person  of  the  judgnient*debtor  after  an  infructuous- 
execution  agrainst  the  property  of  tKe  latter ;  and  that, 
instead  of  throwing  upon  the  creditor,  when  applying 
for  execution,  the  burden  of  proving  to  the  satisfaction 
of  the  Court  that,  by  sending  the  debtor  to  prison,  some 
satisfaction  of  the  debt  would  be  obtained,  the  burden 
of  proof  should  be  put  on  the  debtor  when  arrested  to 
show  that  he  has  no  means  of  satisfying  the  debt,  and; 
that  he  has  not  been  guilty  of  any  misconduct  and  ought 
not  to  be  sent  to  prison. 

The  petitioners  alleged  that,  on  the  2nd 
June  187 1,  they  obtained  a  decree  against  the 
defendant,  whereby  the  defendant  was  ordered 
to  pay  them  the  sum  of  Rs.  2,227-15-6,  with 
interest  at  6  per  cent,  and  costs ;  that,  on  the 
4ih  July  1871,  the  petitioners'  costs  were  • 
taxed  by  the  Taxing  Officer,  who  allowed 
the  sunii  of  Rs.  481-6;  that,  on  or* about 
the  19th  May  1871,  the  Sheriff  of  Calcutta 
had  attached  five  casks  of  linseed  oil,  the  pro- 
perty of  the  defendant,  under  a  writ  of  attach- 
ment;  and,  on  the  30th  May  1871,  a  claim 
to  the  said  property  was  preferred  by  one 
Sapoorjee  Byramjee,  who  alleged  that  he  was 
the  owner  thereof,  and  prayed  that  the  said 
attachment  might  be  removed  ;  ihat,  on  the 
27th  June  1871,  the  application  of  the  said 
claimant  was  refused  with  costs,  the  amount 
whereof  had  since  been  paid  to  the  petition- 
ers ;  that,  on  the  6th  July  1871,  the  petition- 
ers obtained  a  writ  of  attachment  under  their 
decree  against  the  said  five  casks  of  linseed 
oil;  and,  on  the  13th  of  the  same  month, 
obtained  an  order  of  the  Court  directing  that 
the  Sheriff  should  sell  the  said  oil  by  pub- 
lic auction,  and  that  the  petitioners  should  be 
at  liberty  to  bid  for  and  purchase  the  same  ; 
and  in  the  event  of  their  becoming  the  pur- 
chasers thereof,  that  they  should  be  at  liberty 
to  set  off /r^  tanto  the  purchase-money  against 
the  amount  of  principal,  interest,  and  costs, 
payable  under  the  decree  ;  that,  on  the  3rd 
August  1871,  the  property  attached  was 
sold  by  the  Sheriff  and  realized  the  sum  of 
Rs.  367-7-8  after  deduction  of  poundage  and   ^ 
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charges ;  that  the  balance  due  to  the  peti- 
tioners under  the  decree  still  remained  due 
and  unsatisfied  ;  that  the  defendant  was  then 
a  prisoner  for  debt  in  the  Presidency  Jail ; 
that  the  petitioners  had  been  unable  to  dis- 
cover any  other  property  of  the  defendant 
which  could  be  attached  in  execution  of  the 
said  decree  ;  and  they,  therefore,  prayed  for  a 
writ  of  attachment  against  the  person  of  the 
defendant  in  execution  of  the  said  decree. 

The  judgment  of  the  lower  Courts  from 
which   the   appeal    to  as  preferred ,    was   as 
foilows  : — 

Phear,  J. — It  appears  to  me,  Mr.  Phillips, 
that»  un  the  facts  which  you  disclose  in  your 
afluiavit,    I    ought    not  to  issue   execution 
against  the  person  of  the  defendant.     In  the 
case   of  a   first    application   for    execution, 
all  things  being  regular,  the  Court  is  obliged, 
under  our  Civil  Procedure  Code,   to   issue 
execution     in    whichever    form    the    judg- 
ment-creditor  asks   it ;    but  when   the  writ 
of  the  Court's  process  is  invoked  a  second 
lime,  the  matter  is,  I  think,  different.     In  my 
opinion,  the  Court  has  then  a  discretion  to 
inquire  what  has  been  done  with   the  first 
process,  why  it  has  not  proved  fully  fruc- 
tuous,  and  whether  there  is  any  reason  for 
anticipating  any  beneficial  result  to  the  cre- 
ditor as  the  effect  of  issuing  another  process 
The  C^urt  is,  of  course,  bound  to  do  all  in  its 
power   to   compel   obedience   to  the   order 
which   itself  has  passed,   but  in  execution- 
proceedings  its  action  should  be  limited  to 
this  end — it  should  not  allow  its  process  to 
be  u-ed  for  any  bye-purpose ;  it  is  bound  to 
take  care  that  the  judjrment-debtor,  however 
worthless  a  man  he  may  be,  is  not  uselessly  ha- 
rassed hy  process  which  cannot  lead  to  satis- 
faction of  thffdecree.     The  Court  ought  not  to 
arrot  a  judgment  debtor  merely  to  punish 
him.     1  have  always  held  in  this  Court  that, 
after  process   of  execution   has   been    once 
grained  to  a  judgment-creditor  in  accordance 
with    his    request,    it    becomes    matter    of 
judicial  discretion  with  the  Court  to  decide 
whether  or  not  a  second  application  for  execu- 
ti«m  should  be  granted — a  discretion  to  be 
exercised  in  view  of  all  the  facts  of  the  casS. 
And  1  have  reason  to  know  that  the  Judges 
ot    both   the  Bombay   and  the  North-West 
High  Courts  have  followed  a  like  practice. 
Now,  the  afTiiiavit  on  which  you  move  shows 
that  the  judgment-debtor  has  no  property  so 
far  as  the  pUiniiff  knows.     The  judgment- 
debtor  is  also  already  in  prison  at  the  suit  of 
another  creditor,  from  which  fact  I  infer  that 
other   persons  are  equally  unable  with  the 
,   present  applicant  to  find  any  property  of  his. 


Your  client  does  not  venture  to  say  that  be 
has  reason  to  think  the  judgment-debtor  has 
means  of  satisfying  the  decree,  which  he, 
the  creditor,  is  unable  specifically  to  ascertain 
or  to  get  at ;  and  this  omission  is  the  more 
important  because,  when  you  first  made  the 
present  application  two  days  ago,  I  said  I 
would  grant  it,  provided  something  of  this 
kind  were  made  out  to  me.  It  is  therefore, 
I  think,  clear  by  your  own  showing  that,  if  1 
issued  the  execution  which  you  ask,  it  could 
only  end  in  the  debtor  being  brought  before 
me  and  discharged.  And  I  do  not  think  I 
ought  to  cause  the  man  to  be  arrested  merely 
by  way  of  punishing  him  for  his  conduct  la 
incurring  the  debt,  however  gross  that  may 
have  been.  The  criminal  tribunals  should 
be  resorted  to  if  such  a  purpose  as  this 
actuates  the  creditor.  I  refuse  the  application. 

The  petitioners  appealed  from  this  order 

on  the  follmving  grounds : — 
First, — That  the  Judge  erroneously  ruled 
that  he  was  entitled,  in  the  exercise  of  his 
discretion,  to  refuse  the  application,  whereas 
he  was  bound  to  issue  execution  according  to 
the  nature  of  the  application. 

Second,— 'Th2X  the  Judge  was  in  error  in 
refusing  the  application,  and  that  the  same 
should  have  been  granted. 

The  judgmeht  of  the  Appellate  Bench 
was  delivered  as  follows  by — 

Couch,  C,J, — This  was  an  appeal  from  a 
decision  of  Mr.  Justice  Phear,  refusing  to 
grant  an  application  which  was  made  by  the 
appellants  for  execution  of  the  decree  obtain- 
ed by  them,  on  the  2nd  of  June  1871,  by 
attachment  of  the  defendants  person. 

The  learned  Judge  in  his  judgment  thus 
stated  the  ground  on  which  he  proceeded 
when  he  refused  to  grant  the  application  : — 
*'  The  aflidavit,  on  which  the  application  was 
*'  made,  shows  that  the  judgment- debtor  baano 
"  properly  so  far  as  the  plaintiff  knows.  The 
'*  judgment  debtor  is  also  already  in  prison 
"  at  the  suit  of  another  creditor,  from  which 
"  fact  I  infer  that  other  persons  are  equally 
''  unable  with  the  present  applicant  to  find 
"  any  property  of  his.  Your  client  (addressing 
"  Mr.  Phillips  and  meaning  the  appellant) 
•*  does  not  venture  to  say  that  he  has  reason 
''  to  think  the  judgment*debtorhas  means  of 
*'  satisfying  the  decree,  which  the  creditor  is 
''  unable  specifically  to  ascertain  or  to  get  at : 
'*  and  this  omission  is  the  more  important  be* 
''  cause,  when  you  first  made  the  present  appli- 
"  cation  two  days  ago,  I  said  I  would  gram  it« 
''  provided  something  of  this  kind  were 
"  made  out  to  me.     It  is,  therefore,  I  think 
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*' clear  by  your  own  showing  that  if  I  issued 
'*the  execution  which  you  ask,  it  could  only 
^'end  in  the  debtor  being  brought  before  mc 
"and  discharged.  And  I  do  not  think  I 
"oagbt  to  cause  the  man  to  be  arrested 
••'merely  by  way  of  punishing  him  for  his 
"  conduct  in  incurring  the  debt,  however  gross 
•*  that  may  have  been." 

There  have  been  several  decisions  of  this 
Court  upon  the  question  of  the  Court  grant- 
ing execution  of  its  decrees,  to  which  it  is 
desirable  that  we  should  refer.     The  earliest 
case  which  I  am  aware  of  is  Davis  vs.  Middle- 
ton,  reported  in  the  8th  Volume  of  the  Weekly 
Reporter,  page  282.     The  learned  Judges  in 
that  case  were  the  late   Chief  Justice  Sir 
Barnes  Peacock  and   Mr.   Justice   Markby. 
The  Chief  Justice  said :  "  It  appears  to  us 
•*t{iat,  upon  these, sections,  the  fudgment- 
*'  creditor  has  an  uncontrolled  option  whether 
''be    Will    proceed,    in    the    first  instance, 
**  against  the  person  or  the  property  of  the 
^jadgment-debtor.    That  option  is  clearly 
'Vgtven  by  section  201;  and  by  section  15. 
''Act  XXIII.  of   1861,  it  appears  that  the 
;**Coart  is  bound,  if  the  application  be  in  due 
^fonn,  to  admit  it  and,  when  it  is  admitted, 
*^io   order    execution    'according     to     the 
*•* nature    of    the    application/    The    only 
^'*  words  which  can  give  any  apparent  discre- 
"'lion  to  the  Court  are  in  section  221  of  Act 
"VllL  of  1859  which  relate  to  the  issue  of 
'••the  warrant  which  the  Court  is  to   issue 
:  **  anless  it  see  cause  to  the  contrary/     Look- 
[*mg  to  the  previous   sections,   we   do   not 
f*think  it  was  the  intention  of  the  Legislature 
[**to  control  by  those  words  the  option  of  the 
f^jadgment-creditor.     It  would  be  very   in- 
Ncmsistent  if  the  Court,  under  section  15, 
j*ActXXllI.  of  1861,  were  bound  to  order 
f  the  execution,  and  were  not  bound,  under 
^section  221,  Act  VIII.  of  1859,  to  issue  the 
ant/'     In  a  subsequent  paragraph  the 
ed  Chief  Justice    says  :   **We    are   of 
Inion  that  the  Court  may,  in  its  discretion, 
.  fefiise  execution  against  the  person  and 
^property  at  the  same  time  ;  and  it  may  also 
"lefose  execution  against  the  person  when, 
vndcr  section  13,  Act  XXIII.  of  1861,  or 
tt&d^  section  19,  Act  XI.  of  1865,  appli- 

fieation  for  immediate  execution  is  made 
verbaUy  at  the  time  of  passing  the  decree, 
^bm  that,  when  application  is  made  after 
*  the  passing  of  the  decree  by  written  appli- 
^cttion  uader  section  207,  Act  VIII.  of  1859, 
*^tlle  Cdort  is  bound  to  issue  execution  ac- 
**Ofi«itog  to  the  nature  of  the  application." 

Thai  judgment  does  not  apply  to  the  ques- 
**oii  whether  the  Court  is  bound  to  issue 


execution  according  to  the  nature  of  the  appli-    ' 
cation  when  execution  has  been  already  issu- 
ed either  against  the  person  or    property  of 
the  judgment-debtor. 

The  next  case  is  reported  in  the  9th  Volume 
of  the  Weekly  Reporter  527,  and  is  a  deci- 
sion of  Mr.  Justice  Phear,  and  there  the 
learned  Judge  said:  "It  seems  to  me, that, 
under  the  Procedure  Act  (Act  VIII.  of  1859), 
although  the  Court  is  bound  to  issue  pro- 
cess of  execution  of  one  sort  or  the  other 
when  first  the  execution-creditor  m^kes 
application  in  due  form  for  execution, 
and  shows  that  evervihinff  has  occurred  to 
entitle  him  to  it  in  the  mode  prescribed  by 
the  Act,  still  I  do  not  think  that,  when  the 
Court  has  once  granted  an  application  of 
this  kind,  it  is  bound,  upon  the  second  appli- 
cation of  the  same  judgment-creditor,  to 
grant  the  second  applicatio  t  as  a  matter  of 
course.  I  think  that  it  is  specially  incum- 
bent upon  all  Courts  charged  with  the  execu- 
tion of  decrees  to  take  care  that  their  pro- 
ceedings and  proces**es  are  not  abused,  and 
that  there  is  probably  no  process  or  pro- 
ceeding of  Court  in  regard  to  which  it  is 
necessary  to  be  more  attentive  in  otder  to 
prevent  abuse  than  the  process  of  execu- 
cuiion.  I  think  that,  except  in  the  first 
instance,  when  no  doubt  the  Court  is  oblig- 
ed to  grant  the  application  of  the  judg- 
ment-creditor, in  other  cases  ii  ought 
always  to  require  of  him  to  show  why  the 
steps  previously  taken  by  him  in  execution 
had  not  led  to  a  full  discharge  of  the  debt ; 
and  unless  the  judgment- creditor  should 
satisfy  the  Court  that  the  failure  of  these 
proceedings  to  bring  about  execution  of  the 
decree  was  not  attributable  to  his  own 
fault,  the  Court  ought  not,*  I  think,  to 
grant  its  process  a  second  time."  Sir  Charles 
Hobhouse,  who  sat  with  him,  does  not 
appear  to  have  concurred  in  that  view,  and 
5ays,  in  the  short  judgment  which  he  gave : 
**  i  am  not  prepared  to  give  any  opinion 
"  upon  the  subject  discussed  in  the  second 
"  part  of  my  brother  Phear's  judgment.  I 
"  do  not  think  that  that  subject  necessarily 
*  arises  in  this  particular  case.'' 

This  subject  again  came  before  Sir  Barnes 
Peacock  and  my  brother  Macpherson  in  the 
case  reported  in  the  12th  Volume  of  the 
Weekly  Reporter,  Original  Jurisdiction,  page 
7.  Tliere  the  question  was  whether  the 
decree-holder  who  had  obtained  two  succes- 
sive writs  for  execution,  both  of  which  had 
been  returned  unexecuted  by  the  SheriflF,  was 
entitled  to  a  writ  of  attachtnent  returnable 
at  the  end  of  a  year.     Sir  Barnes  Peacock  > 
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said,  after  mentioning  the  circumstances  of 
the  case  :  "  Under  these  circumstances,  I  am 
**  of  opinion  that,  although  the  Judge  has  a 
"  discretion,  yet  the  fact  that  the  plaintiff 
''  has  not  used  the  utmost  possible  diligence 
"  is  not  a  sufficient  ground  upon  which  a 
*'  fresh  writ  for  one  year  should  be  refused. 
"  At  any  rate,  in  this  particular  case,  in  which 
"  each  of  the  two  writs  issued  was  return- 
'*  able  in  one  month,  a  longer  period  ought 
"  to  be  allowed,  and  a  fresh  writ  issued 
''  against  all  the  defendants,  returnable  in 
"  twelve  calendar  months."  Mr.  Justice  Mac- 
pherson  said  :  ''  While  I  incline  to  agree  in 
*^  thinking  that,  in  this  particular  case,  a  war- 
*'  rant  to  attach  the  persons  of  the  defendants 
*'  should  issue,  I  desire  to  add  that,  in  my 
''  opinion,  th<:  learned  Judge  was  right  in  the 
**  principle  on  which  he  considered  himself 
**  to  be  acting  when  he  refused  to  order  that 
''a  warrant  should  issue.  I  think  that  the 
"  Court  clearly  had  a  discretion  in  the  mat- 
"  t^r,  such  discretion  being  expressly  given 
*•  by  section  2?i  of  Act  VIII.  of  1859.  In 
**  the  exercise  of  the  discretion  given  by 
"  that  section,  if  the  Court  is  not  satisfied 
"  that  the  judgment-creditor  has  been  using 
'^  his  best  endeavours  to  execute  the  former 
^^  warrant,  a  fresh  writ  ought  not  to  be 
"  granted." 

Now,  the  judgment  of  the  learned  Judge 
which  is  appealed  against  goes  beyond  either 
of  the  decisions  to  which  Sir  Barnes  Peacock 
was  a  party.  It  appears  to  me  also  to  go 
beyond  the  opinion  which  Mr.  Justice  Phear 
had  himself  expressed,  although  I  can  see 
the  view  which  he  has  expressed  in  this  case 
was  foreshadowed  in  his  judgment*in  the 
former.  I  think,  when  we  look  at  the  provi- 
sions of  Act  VIII.  of  1859,  that  the  principle 
upon  which  this  refusal  proceeded  cannot  be 
supported,  and  that  the  order  of  the  learned 
Judge  must  be  reversed,  and  an  order  made 
that  the  attachment  applied  for  shall  issue. 

Section  8,  Act  XXIII.  of  1861,  provides 
that  **  when  a  person  arrested  under  a  war- 
rant in  execution  of  a  decree  for  money 
shall,  on  being  brought  before  the  Court, 
apply  for  his  discharge  on  either  of  the 
grounds  mentioned  in  section  iji  of  Act 
•  VIII.  of  1859,  the  Court  shall  examine  the 
applicant  in  the  presence  of  the  plaintiff  or 
his  pleader  as  to  his  then  circumstances,  and 
as  to  his  future  means  of  payment,  and  shall 
call  upon  the  plaintiff  to  show  cause  why  he 
does  not  proceed  against  any  property  of 
which  the  defendant  is  possessed,  and  why 
the  defendant  should  not  be  discharged/' 


This  is  not  a  mere  formal  proceeding ;  and 
that  it  is  one  which  the  plaintiff  is  entitled  to 
have  adopted  ap}>ears  to  me  to  be  shown  by 
two  decisions  of  Mr.  Justice  Phear  himself. 
They  are  both  quoted  in  Mr.  Broughton's 
edition  of  the  Code  of  Civil  Procedure, 
under  the  repealed  section  274  of  Act  VllL 
of  1859.  One  of  them  is  the  case  in  1  Boarke's 
Reports,  page  10 1,  where  Mr.  Justice  Phear 
is  reported  to  have  said  :  **  The  Legislature 
'  intended  that,  if  the  prisoner  was  brought 
'  up  on  arrest  at  the  instance  of  an  execulioo- 

*  creditor,  he  should  be  comraiiied  to  prison. 
'  If,  however,  he  should  be  proved  to  have 

*  been  perfectly  honest,  to  have  no  present 
'  means  of  payment,  and  to  have  put  no  ob- 
'  stacle  in  the  way  of  his  creditors  taking 

*  possession  of  his  property,  but,  on  the  con- 

*  trary,  (o  be  willing  to  give  ever}'  facility 
'  for  getting  it,  and  that*it  should  be  appa- 
'  rent  that  his  being  kept  in  prison  would  be 
'  mere  useless  oppression,  and  could  lead  to 
'  no  good  result,  the  Legislature  intended 

*  that  he   should   be   discharged."    In  the 
other  case,    the    learned    Judge  held  that, 

'  where  the  defendant  had  endeavoured  to 
'  retain  possession  of  land,  and  set  up  an  un- 
'  warrantable  defence  founded  on  the  alleged 

*  unchastity  of  a  widow,  under  whom  the 
'plaintiff  claimed,  a  defence  utterly ground- 
'  less,  that  was  an  act  of  bad  faith  sufficient 
'to  warrant  his  re- committal  under  section 
'275."     So  that,  according  to  these  opinions, 

the  plaintiff  has  a  right  to  have  an  inquiry 
made  when  the  defendant  is  brought  up  as 
to  various  matters  which  are  most  material 
to  be  considered  upon  the  question  whether 
the  defendant  should  be  committed  to  prison, 
and  detained  in  execution  of  the  decree.  The 
learned  Judge,  in  the  view  he  takes,  excludes 
the  plaintiff  from  having  any  such  inquiry, 
and  takes  upon  himself  to  determine,  as  it 
appears  to  me,  that,  without  any  examination 
of  the  defendant,  he  can  come  to  the  conclu- 
sion that  the  plaintiff  has  no  right  to  take 
him  in  execution.  It  seems  to  me  that,  in- 
stead of  putting  the  burden  of  proof  on  the 
person  .who  has  been  arrested  to  show  that 
he  lias  no  means  of  satisfying  the  debt,  and 
that  he  has  not  been  guilty  of  any  m^iscon* 
duct,  and  ought  not  to  be  sent  to  prison,  be 
has  thrown  upon  the  plaintiff  the  burden  of 
proving  to  the  satisfaction  of  the  Court  when 
applying  for  execution  that,  by  sending  the 
debtor  to  prison,  some  satisfaction  of  th« 
debt  would  be  obtained.  I  think  that  this 
is  a  wrong  principle,  and  is  not  justified  by 
previous  decisions  of  the  Court ;  and  although 
there  might  not  possibly  be  an  appeal  from 
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the  exercise  of  the  learned  Judge's  discretion 
in  any  particular  case,  1  think  when  we  find 
that  he  has  proceeded  on  an  erroneous  prin- 
ciple, an  appeal  under  clause  x  5  of  the  Letters 
Pateot  clearly  lies.  1  am  of  opinion  that 
his  decision  should  be  set  aside,  and  an  order 
n»de  for  the  attachment  of  the  person  of  the 

debtor. 

As  the  debtor  has  not  appeared,  we  cannot 
make  any  order  as  to  costs.  The  appellant 
"^ill  brar  his  own  costs  of  this  appeal. 

Macpherson,  J. — 1  am  of  the  same  opinion. 


The  30th  January  1872. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

fudges. 

Registration,  Suit  to  compel—Splitting:  up 
Tenure—Act  X,  of  1859,  s.  27. 

Case  No.  181  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Second  Subordinate  J udge  of  Hooghlyy 
dated  the  8th  December  i8yOy  affirming  a 
decision  of  the  Moonsiff  of  GhattaU  dated 
the  sth  September  i8*jo, 

Bhooputee  Roy  (Plaintiff),  Appellant, 

versus 

Umbica  Churn  Banerjee  and  others 
(Defendants),  Respondents. 

Baboos  Ashooiosh  Dhur  and  Taruck  Nath 
Sein  for  Appellant. 

Baboos    Bhyrub    Chunder  Banerjee    and 
Mohendro  Lall  Mitter  for  Respondents. 

A  putneedar  is  not  bound  to  split  up  a  tenure  and  to 
record  separately  the  j'umma  payable  by  the  holder  of  a 
share.  Instead  also  of  the  latter  brinj^tng*  a  suit,  in  thf: 
first  instance,  to  compel  the  puhieedar  to  register  his 
^le,  be  shotild  have  made  an  application  for  registra- 
(•OQ  to  the  putncedar  under  section  27,  Act  X.  of  1859. 

Kempy  y. — Thk  plaintiff  in  this  case,  the 

special  appellant  before  us,  sued,  alleging  that 

the  Raja  of   Burdwan    granted    an   ayma, 

consisling  of  2,ocx)  beegahs,  to  one  Gokool 

Nath  Mitter;  that  the  plaintiff's  ancestor  has, 

by  purchase,  become  the  owner  of  200  beegahs 

of  this  ay  ma  in  Mouzah    Kabeelpare,  and 

d»t  the  defendant  putneedar,  Umbica  Churn 

Banerjee,  had  falsely  and  fraudulently  and 

in.  collusion    with    the    plaintiff's    brother 

tawght  a  suit  for  arrears  of  rent  against  the 

recorded  aymadar  and  recovered  rent ;  that 

h«  plaintiff's  title   is  jeopardised  by  that 


decree,  and  he,  therefore,  sues  to  compel  the 
putneedar  to  register  the  200  beegahs  alleged 
to   have   been  purchased  by  the  plaintiff's 
ancestor   so  far  back  as  in   1859,  or  rather 
the   plaintiff's  share  of  these  200  beegahs, 
namely  100  beegahs,  and  not  only  to  register 
these  100  beegahs  separately  but  to  appor- 
tion the  jutnma  payable   upon  them  at  the 
rate  of  3  annas  7  gundahs  per  beegah,  or  on 
1  the    100  beegahs  ^  jumma   of  33  rupees  7 
'  annas,  for  which  the  plaintiff  says  he  is  liable 
to  the  putneedar, 

'      Both   Courts   have    found   that  this  sitit 

A 

cannot  be  maintained.  There  can  be  no 
doubt  that  the  putneedar  is  right  in  law 
in  bringing  the  suit  for  arrears  against  the 
recorded  proprietor  of  the  tenure.  There 
has  been  no  application  to  the  putneedar 
under  section  27  for  registration,  &nd  the 
averment  that  there  has  been  such  applica- 
tion is  distinctly  denied  by  the  putneedar. 
It  is  clear  that  the  plaintiff  has  not  attorned 
to  the  putneedar,  and  has  never  paid  a  pice 
of  rent  to  him  since  1859.  It  is  admitted 
by  the  pleader  for  the  plaintiff,  appellant, 
that  his  client  has  asked  too  much  in  his 
plaint,  and  that  the  putneedar  is  not  bound  to 
split  up  the  tenure  and  to  record  separately 
the  J  umma  payable  by  the  plaintiff;  but  he 
asks  the  Court  to  do  for  him  what  he  should 
have  done  for  himself  in  the  first  instance, 
namely,  to  make  an  application  for  registra- 
tion to  the  putneedar  under  section  27. 

We  think  that  the  Lower  Appellate  Court's 
order  dismissing  the  plaintiff's  suit  was  quite 
right,  and  we  dismiss  this  appeal  with  costs. 


The  30th  January  1472. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  W.  Markby, 

Judges. 

Act  VIII.   of  1859,  s.  IS— Declaratory  Suit- 
Vesting  of  Shares  of  deceased  Person. 

Case  No.  988  of  1871. 

''Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Shahabad,  dated  the  ^rd 
June  i8yT,  reversing  a  decision  of  the 
Moonsiff  of  Arrahy  dated  the  2^th  Feb- 
ruary i8yi. 

Baboo  Bhugwan  Singh  and  others  (Ptaintiffs), 

Appellants, 

versus 

Mitturjeet  Singh  and  others  (Defendants), 

Respondents,  ^   ^ 
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Baboo  KaUe  Kishen  Sein  for  Appellants. 

Bahoos  Sreenalh  Doss  and  Chunder  Ma- 
dhuh  Ghose  for  Respondents. 

There  is  nothing  in  section  15,  Act  VIII.  of  1S59,  to 
<prevent  the  entertainment  of  a  suit  to  ascertain  how  the 
shares  of  a  deceased  person  are  vested,  not  withstand!  ngf 
that  no  overt  act  has  occurred  to  give  rise  to  relief  in  the 
shape  of  damages  or  a  decree  for  possession. 

Markbyy  J, — It  seems  to  rae  that  the  real 
issue  raised  between  the  parties  in  this  case 
was  a  general  one,  viz.,  in  whom  was  the  share 
of  Chatro,  one  of  the  four  sons  of  Roop  Singh, 
vested. 

The  plaintiff  represents  two  of  the  sons  who 
alleged  that  the  share  vested  in  them  to  the 
exclusion  of  the  defendants,  who  claimed  as 
representatives  of  Seeta,  the  other  son,  be- 
cause Seeia  was  separated  from  the  rest  of 
the  family.  That  was  the  mode  in  which 
they  arrived  at  the  result  which  they  desired 
to  obtain,  but  the  general  Issue  raised  was  as 
to  the  person  in  whom  vested  the  share  of 
Chatro. 

Tbs  first  Court  found  that  the  contention 
of  the  plaintiff  was  right,  that  Seeta  was 
separated  from  the  rest  of  the  family,  and 
that  the  defendants  were  excluded,  and,  ac- 
cording to  that  view,  gave  a  decree  in  the 
plainti^'s  favour. 

The  Appellate  Court,  however,  did  not  con- 
cur in  this  view.  The  Judge  came  to  the 
conclusion  that  all  four  brothers  were  joint, 
and  having  come  to  that  conclusion  he  dis- 
missed the  whole  suit.  It  was  only  when 
the  Judge  arrived  at  the  conclusion  that 
Seeta  was  living  joint  with  the  rest  of  the 
brothers  that  it  became  necessary  to  enter 
upon  an  inquiry  into  the  estate  of  the  family 
to  ascertain  what  the  result  of  that  would  be 
upon  Chatro's  share.  It  was  then  only  that 
the  Court  ought  to  have  entered  into  such 
an  inquiry.  Now,  the  vesting  of  the  share 
of  Chatro,  even  supposing  (as  is  now  finally 
found)  all  the  brothers  to  have  been  joint, 
will  depend  upon  the  dates  of  the  death  of 
the  several  brothers  and  upon  other  circum- 
stances, all  which  must  be  inquired  into  be' 
fore  that  question  can  be  decided.  Taking  the 
case,  therefore,  in  that  point  of  view,  I  think 
there  must  be  a  remand  for  the  purpose  of 
inquiry  on  that  point. 

A  cross-objection  has,  however,  been  taken 
by  the  respondent  that  the  suit  cannot  be 
maintained,  because  the  plaint  discloses  no 
cause  of  action.  No  doubt,  this  objection 
was  taken  in  the  first  Court,  and  in  all  pro- 
bability it  was  only  not  taken  in  the  second 


Court  because  there  the  suit  was  dismissed 
on  another  ground.  But  as  the  suit  seems 
to  have  been  wrongly  dismissed,  it  now  be- 
comes necessary  to  consider  this  point. 

j      Now,  though  the  plaint  in  this  case  is  not 
drawn  with  anything  like  technical  accnnkc^, 
there  really  was  a  contest  in  this  family  as  to 
the  share  of  Chatro,'  which  contest  has  been 
sought  to  be  made  the  subject  of  a  suit  ai&d 
of  decision  in  a  Court  of  law.     There  was  a 
contention  on  one  side  that  the  share  wholly 
vested  in  the  plaintiff,  and  a  contention  on 
the  other  that  a  moiety  thereof  vested  in  the 
defendants.     It  does  not  appear  to  me  that 
there  is  anything  in  section   15,  Act  VIIl. 
of  1859,  which  prevents  the  Court  entertain- 
ing a  suit  to  ascertain  how  the  shares  of  a 
deceased  person  are  vetited,  notwithstanding 
that  no  overt  act  whicb  could  give  rise  to 
relief  in  the  shape  of  damages  or  a  decree 
for  possession  has  occurred.     It  must  be  re- 
membered that  the  words  of  section  15  are 
not,  as  the  expression  is,  "  disabling^ ''  bat 
'^  enabling.'*      They  do  not  say  that  no  suit 
shall  lie  in  which  a  merely  declaratory  order 
or  decree  is  sought,  but  that  no  suit  shall  be 
open  to  objection  on  the  ground  that  a  merely 
declaratory  order  or  decree  is  sought  thereby: 
and  I  do  not  think  it  was  the  intention  of 
the  Legislature  to  exclude  any  suits  wbicfa, 
by  the  practice  of  the  Courts  at  the  lime 
this  Act  was  drawn,  had  been  usually  enter- 
tained.    And,  as  far  as  I  can  see,  suits  sach 
as  I  consider  the  present  in  substance  to  be, 
viz.y  a  suit  to  ascertain  the  shares  of  the  several 
members  of  a  family  in  a  family-property, 
where  there  is  a  dispute  between  them  as  to 
their  respective  rights,  have  been  frequently 
entertained     by    this     Court.     Upon     this 
ground,  therefore,  that  there  was  a  real  dis- 
pute between  the  parties  as  to  their  right  to 
Chatro's   share,   which   dispute  the  parties 
were  desirous  of  having  settled,   and  that, 
though  no  one  had  yet  been  disturbed  in  bis 
possession,  the  defendants  were  asserting  and 
acting  upon  their  «right.s  I  think  this  suit  can 
be  maintained. 

It  may  be  added  that,  as  to  the  share  of 
Jhotaca,  it  is  admitted  on  all  hands  that  she 
is  in  possession  of  2^  dams  in  lieu  of  main- 
tenance, and  she  claims  no  more.  No  further 
inquiry  therefore,  so  far  as  her  claim  is  con- 
cerned, is  necessary,  no  question  having  been 
raised  on  that  point. 

The  case  will  be  remanded  accordingly. 
The  costs  will  follow  the  result. 

Bayleys  J, — I  concur. 
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The  30th  January  187J. 

Pnsent : 

The  Hon'hlc  H.  V.  Bayley  and  VV.  Markby, 

Judges, 

Minors— Sale  by  Manag^er— Jarisdiction—Sum- 
laary  Department  —  Demolition  of  House 
—Title. 

Case  No.  321  of  1871. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Officiating  Judge  of  Kungpore, 
dated  the  22nd  July  iS'^i, 

Makramannissaand  another  (Second  Party), 

Appellants^ 

versus 

Abdool  Jubbar  (First  Party),  Respondent, 

Moulvie  Syud  Murhumut  Hossein  and  Bahoo 
Bykunt  Nath  Pjiul  for  Appellants. 

No  one  for  Respondent. 

Hklo  that  the  lower  Court  could  not,  in  the  Sotninary 
Department,  pass  an  order  declaringf  invalid  a  sale  of  a 
hoow  made  by  a  manag^er  as  bein^f  beyond  the  scope  of 
section  i!<>  Acl  XL.  of  185^,  and  granting:  an  injunction 
to  pfCTcnt  the  demotition  of  such  house,  but  should  have 
left. the  title  of  the  parties  to  be  established  in  a  reg^ular 
sml. 

Bqyley,  J, — The  respondent  in  this  case 
does  not  appear. 

After  reading  the  judgment  of  the  Judge 
bek>v,  we  think  that  his  order  must  be  set 
aside. 

A  petition  was  made  jn  the  Court  below 
hf  the  respondent,  Abdool  Jubbar,  for  the 
CcHirt  to  declare  as  invalid  certain  sale  of  a 
bonae  made  by  a  manager  as  not  being  in 
conformity  with,  but  beyond  the  scope  of,  the 
provisions  of  section  18,  A6t  XL.  of  i8^8. 
and  for  an  injunction  to  prevent  the  demoli- 
tion of  snch  house,  and  the  lower  Court  has 
granted  both  the  prayers. 

The  petitioner  represented  himself  to  be 
oae  i>f  the  heirs  of  the  deceased,  and  in  that 
c^mcity  objected  to  the  proceedings  of  the 
manager  who  was  appointed  under  the  pro- 
visions of  the  Ad  referred  to  above. 

The  appellant  before  us  takes  objection  to 
the  order  of  the  lower  Court,  istly^  on  the 

groand  that  there  is  no  evidence  to  support 
the  allegation  of  the  respondent ;  and,  2ndly^ 

that   Ao  such  order  can  be  passed  in  the 

Summary  Department,  but  that  the  title  of 

the  parties  must  be  established  in  a  regular 

suit. 

We  think    it    sufficient   to    say   that   the 

second  objection  is  good,  and  we,  therefore,  set 

aside  the  order  of  the  lower  Court  with  all 

costs. 

Markhy,  J.— 1  concur. 


The  30th  January  1872. 
Present : 

The  Hon'ble  H.  V.  Bay  ley  and  W.  Markby, 

Judges, 

Admission — Non-traverse  of  Particular  Allega- 
tion— General  Dental. 

Case  No.  965  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Purneah,  dated 
the  4th  April  iSjs ^  reversing  a  decision 
of  the  Moonsiff  of  Kishengunge^  dated 
the  jrst  December  i8yo. 

Shaikh  Hameedoolla(oneof  the  Defendants), 

Appellant^ 

versus 

Genda  l.all  (Plaintiff),  Respondent. 

Biihoo  Rajendro  Nath  Bose  for  Appellant. 

Mr.  C.  Gregory  for  Respondent. 

The  mere  fact  of  non-traverse  of  the  plaintiff's  alle- 
gation of  heirship  was  held  not  to  amount  to  an  admis- 
sion of  title,  especially  (as  in  this  case)  where  there  was 
a.  general  denial  of  the  plaintiff's  allef^ations,  includin^r 
that  of  plaintiff's  title,  and  where  the  real  question  at 
issue  was  as  to  the  share  to  which  plaintiff  was  en. 
titled. 

Bayley,  J. — The  plaintiff  in  this  case  sued 
for  a  declaration  of  his  ri^ht  to  an  estate 
sold  as  the  property  of  one  Xowrungee  I^all. 

The  plaintiff  alleged  that  the  property  in 
suit  was  a  resumed  mehal  acquired  by  his 
father,  Topha  Lall,  his  uncles,  Dhurm  Lall 
and  Koonj  Lall,  and  his  cousin,  Koron  Lall, 
excluding  the  four  other  brothers  of  his 
father;  and  that,  in  addition  to  the  share  of 
his  father,  he  was  entitled  to  succeed  to  his 
uncles,  who  died  childless. 

The  first  Court  found  that  the  property 
in  dispute  was  not  solely  acquired  by  Topha 
Lall,  Dhurm  Lall,  Koonj  Lall,  and  Koron 
Lall,  as  the  plaintiff  alleged,  but  that,  besides 
these  persons,  there  were  four  other  brothers 
of  the  plaintiff's  father  who  had  a  joint  in- 
terest in  the  property,  and  that,  therefore, 
the  plaintiff,  as  heir  to  his  father,  was  only 
entitled  to  a  one-eighth  or  two  annas  share 
in  the  property  in  suit. 

The  I^ower  Appellate  Court  has  reversed 
this  decision.  It  says  that  the  issues  framed 
by  the  Moonsiff,  although  they  were  accepted 
by  the  parties,  were  unnecessarily  com- 
plicateJ.     It  then  lavs  down  that  the  onlv 
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issue  to  be  decided  in  the  case  was,  whether 
the  "beneficiary"  interest  in  the  estate,  prior 
to  the  sale,  was  vested  in  the  plaintiff  or  not. 
On  this  point,  the  Lower  Appellate  Court 
says  that  "  the  plaintiff  has  fully  succeeded 
"  in  establishing  his  right  by  the  settlement 
"of  the  Collector  in  1845,  by  a  series  of 
"  challans  subsequent  to  that  date,  by  some 
"  pottahs,  and  by  the  evidence  of  some 
"  witnesses,  whom  the  Moonsiff  has  called 
"  incompetent  and  incredible  without  giving 
"  any  reason  for  thinking  them  so.  It  has 
**  been  most  satisfactorily  proved  that  every- 
"  thing  connected  with  this  estate  has  been 
"  carried  on  by  Topha  Lall,  Dhurm  Lall, 
"  Koonj  Lall,  and  one  Raj  Coomar,  who  is 
"  father  of,  and  who  was  succeeded  by,  Koron 
"  Lall."  The  Lower  Appellate  Court  then 
proceeds :  '*  The  first  four  of  these  were 
brothers,  and  the  plaintiff* s  allegation  that 
he  is  their  heir  is  noivhere  traversed.' 

We  think  the  judgment  of  the  Lower 
Appellate  Court  cannot  be  maintained.  The 
mere  fact  of  non-traverse  of  the  plaintiff's 
allegation  does  not  amount  to  an  admission  of 
his  title,  especially  in  this  case,  where  there 
was  a  general  denial  of  the  plaintiff's  allega- 
tions, which  included  that  of  plaintiff's  title. 
Independent  of  this,  the  issues  framed  in 
the  first  Court,  which  issues  were  accepted 
by  the  parties,  show  that  the  real  question  in 
dispute  was  as  to  the  share  to  which  the 
plaintiff  was  entftled.  Under  these  circum-  | 
stances,  to  decide  against  the  defendant  by 
accepting  the  plaintiff's  allegations,  on  the 
ground  that  they  were  not  traversed  by  the 
defendant,  is,  we  think,  a  defect  in  the  in- 
vestigation which  affects  the  decision  on  the 
merits  of  the  case.  The  result  of  the  Lower 
Appellate  Court's  views  would  be  to  preclude 
any  proper  determination  of  the  question  of 
tixle  between  the  parties.  Besides,  the 
passage  quoted  from  the  Judge's  decision 
does  not  cover  the  actual  point  to  be  decided, 
viz,  the  share  to  which  the  plaintiff  was 
entitled,  and  to  do  that  it  was  necessary  to 
make  a  thorough  inquiry  into  the  rights  of 
the  parties  from  whom  the  plaintiff  claims  tp 
inherit. 

The  case  is,  therefore,  remanded  to  the 
Lower  Appellate  Court  with  reference  to  the 
above  remarks. 

We  think,  under  the  circumstances,  the 
special  appellant  is  entitled  to  his  costs  of 
this  appeal.  The  other  costs  in  the  suit  will 
abide  the  ultimate  result. 


The  30th  January  1872. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  W.  Markbv, 

Judges, 

Witnesses  ( Examination  of )— Duty  of  Court 

Case  No.  961  of  1871. 

Special  Appeal  from  a  decision  passed  hy 
the  Judge  of  Shahabad,  dated  the  i2th 
July  iSyiy  affirming  a  'decision  of  tht 
Moonsiff  of  Buxar,  dated  the  4th  April 

Chowdhry  Khoorgo  Roy  (Plaintiff), 
Appellant, 

versus 
Shib  Tohul  Roy  (Defendant),  Respondent. 

Baboo  Romesh  Chunder  Mitter 
for  Appellant. 

Baboos    Kalee   Mohun   Doss    and   Chunier 
Mad  hub  Ghose  for  Respondent. 

It  is  the  bounded  duty  of  a  Court,  unless  where  itsees 
that  there  is  a  clear  intention  to  delay  or  obstruct  jastice, 
to  examine  all  witnesses  whom  the  parties  wish  to 
be  examined. 

Bayley,  J, — We  think  the  judgment  of 
the  Lower  Appellate  Court  in  this  case  must 
be  reversed. 

The  ground  taken  in  special  appeal  is  (bat. 
out  of  six  witnesses  adduced  by  the  plaintiff, 
the  first  Court  examined  only  two ;  and,  far- 
ther, that  although  objection  was  taken  to 
this  proceeding,  the  Lower  Appellate  Court 
overruled  the  objection  without  due  consider- 
ation. 

On  the  other  side,  it  is  contended  that  no 
remonstrance  was  made  when  the  first  Court 
refused  tp  examine  the  remaining  four,  wit- 
nesses, and  no  prayer  was  made  to  the  effect 
that  they  were  material  witnesses  and  should 
be  examined. 

Now,  it  is  certainly  the  duty  of  the  parties 

tD"--ftskj^,hat  their  wjin^sses,  when  present, 

should  be  examined  if  they  wish  thero  to  be 

examined ;  and  the  reason  is  obvious,  because 

it  is  in  their  discretion  to  offer  some  witnesses 

ioi    examination    and    withhold    others,  as 

they  know  best  the  strength  and  weakness  of 

their  case.     It  is  consequently  not  for  the 

Court  to  interfere  with  that  discretion.    But 

I  when  the  Court,  against  the  wishes  of  the 

I  parlies  and  without   suflScient  reason,  does 

I  refuse  witnesses  whom  the  parties  wish  to 

I  have  examined,  that  we  think  would  consti- 

J  tute   a  defect  in   the  investigation  such,  as 
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would  affect  the  decision  on  the  merits  of  the 
case ;  and  unless  the  Court  can  see  that  there 
is  a  clear  intention  to  delay  or  obstract  justice, 
we  think  it  is  its  bounden  duty  to  examine 
aU  those  witnesses  whom  parties  wish  to 
have  examined. 

Id  this  view  we  reverse  the  judgment  of 
the  Lower  Appellate  Court,  and  remand  the 
case  to  that  Court  in  order  to  be  remitted  to 
the  first  Court,  with  directions  that  the  evi- 
dence of  all  the  witnesses  tendered  by  the 
pkimiff,  whom  he  asks  to  have  examined, 
may  be  taken,  and  a  decision  come  to  accord- 
ingly. 

The  costs  will  follow  the  result. 


The  3Cth  January  1872. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges. 


of  Pottah—Payment  of  Rent  in 
eqttal  Monthly  Kists— Interest 

Case  No;  559  of  187 1  under  Act  X.  of  1859. 

Sfedal  Appeal  from   a  decision  passed  hy 
the  Officiating  Judge  of  East  Burdwan, 
idled  the    toih   December    iS'jo,    modify- 
ing a  decision  of  the  Deputy  Collector  of 
'     Cuinah,  dated  the  gth  September  i8yo, 

Bbyrub  Chunder  Banerjee  (Plaintiff), 
Appellant^ 

versus 

Meer  Ameerooddeen  (Defendant), 
Respondent, 

Mr»  J.  S,  Rochfort  and  Baboo  Umbika 
Churn  Banerjee  for  Appellant. 

BaUo  Sham  Lall  Milter  for  Respondent. 

Where  a  pottah,  after  providing  for  payment  of  rent 
^^dur-putneedar  "^earby  year,  month  by  month, 
^Usthykist,**  contamed  a  distinct  declaration  that 
^^dur-futneedar  did  not,  at  the  end  of  each  month, 
pt|  up  die  amoant  due  for  that  month,  he  should  from 
tiie  fiist  <Uy  of  the  succeeding  month  pay  interest  upon 
ftetaoont  in  arrear,  the  Court  held  that  the  Judge 
BsiuH  was  not  correct  in  his  construction  of  the  pottah 
tfcit  the  dur-ptUneedar  was  not  bound  to  pay  rent  in 
*fiB^  aonthly  kists,  nor  liable  to  interest  if  he  did  not 

facJuon.  y, — This  was  a  suit  to  recover 
teitain  arrears  of  rent,  with  interest,  which 
the  plaintiff  alleged  to  be  due  on  the  defend- 
Vtttdur^pulme  tenure.  The  plaintiff's  alle- 
Stbm  Is  that  the  defendant  is  bound,  under 
(he  tnnns  of  the  putnee  pottah,  to  pay  his 
>ttfM»  rent  in  twelve  equal  shares  or  kistSf 
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month  by  month ;  and  the  defendant  having 
defaulted  as  regards  certain  portions  of  the 
monthly  payments,  this  is  a  suit  not  only  for 
arrears,  but  also  for  interest  upon  these 
arrears  in  default  of  these  monthly  kists. 

The  defendant  has  contended  that  he 
is  not  bound  to  pay  month  by  month, 
that  he  is  to  pay  a  rent  of  Rs.  1,560,  and 
that  out  of  this,  all,  except  Rs.  60,  is  to 
be  paid  to  the  Collectorate  on  the  part  of  the 
putneedar^  and  that  there  is  nothing  within 
the  terms  of  this  kubooleut  which  requires 
him  to  pay  the  rent  in  month  by  month. 

The  first  Court,  looking  partly  to  a  copy  of 
the  pottah  produced  by  the  plaintiff  and  part- 
ly also  to  the  conduct  of  the  defendant  in  for- 
mer years  and  in  a  former  suit  for  arrears 
of  rent,  was  of  opinion  that  the  defend- 
ant was  bound  to  pay  the  rent  in  equal 
kists  of  130  rupees  per  month,  and  that,  if 
he  did  not  pay  it,  he  was  bound  to  pay  inter- 
est. The  first  Court,  accordingly,  decreed 
the  suit.  The  Judge  has  set  aside  this  judg- 
ment, and  has  dismissed  the  plaintiff's  suit. 
He  quotes,  to  a  certain  extent,  the  words  of 
the  pottah  put  in  by  the  plaintiff,  and  he 
thinks  that  that  clause  which  states  that  the 
defendant  is  to  pay  year  by  year,  month  by  . 
month,  and  kist  by  kist  is  a  usual  clause  in 
such  deeds,  and  that  it  does  not  mean  to 
establish  that  monthly  kists  shall  be  paid  by 
the  under-tenant.  Perhaps  the  Judge  might 
have  been  right  if  there  were  no  further 
terms  in  the  pottah;  but,  very  shortly  after 
the  words  alluded  to  by  the  Judge,  there  is 
also  a  distinct  declaration  in  the  pottah  that, 
if  the  dur-'putnee  does  not,  at  the  end  of 
each  month,  pay  up  the  amount  due  for  that 
month,  he  shall,  from  the  first  day  of  the  suc- 
ceeding month,  pay  interest  uponihe  amount 
in  arrear.  These  words,  taken  in  connection 
with  the  former  words,  certainly  lead  to  the 
impression  that  the  dur-putneedar  was  bound 
to  pay  the  rent  month  by  month.  It  might 
have  been  a  question  in  the  absence  of  the 
kistbundee  whether  the  monthly  instalments 
or  kists  should  have  been  equal  for  each  of  the 
twelve  months ;  but  that  point  is  pretty  well  ^ 
cloared  up  by  the  fact  that  there  have  been  se- 
veral suits  against  the  defendant  for  these  spe- 
cial instalments,  in  each  case  treating  the  in- 
stalments as  due  at  the  end  of  the  month  in 
equal  shares.  Looking  to  this  fact,  and 
looking  also  to  the  words  of  the  agree- 
ment, we  think  that  the  Judge  is  not  cor- 
rect in  the  construction  which  he  has  placed 
upon  the  pottah.  We  must,  therefore,  re- 
verse his  decision,  and  restore  that  of  the 
first  Court  with  costs. 
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The  30th  January  1872. 

Present : 

The  Honble  H.  V.  Bay  ley  and  W.  Markby, 

Judges. 

Act  XXVn.  of  x86o  (Object  of)— Recall  of 

Certificate. 

Case  No.  354  of  1871. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Officiating  Judge  of  Mymensingh^ 
dated  the  f4th  September  rSjr,  reversing 
an  order  of  the  Additional  Subordinate 
Judge  of  that  district,  dated  the  jojh 
June  iSji. 

KubeerChunder  Bundo  (Peliiioner), 
Appellant, 

versus 

Ramkanye  Doss  Biswas  and  another 
(Objectors),  /Respondents. 

Baboo  Kalee  Kishen  Sein  for  Appellant. 

Baboo  Kalee  Prosunno  Dutt  for 
Respondents. 

Held  that  the  Lower  Appellate  Court  properly  exer- 
cised its  discretion  in  refusing  to  recall  a  certiticate 
under  Act  XXVII.  of  iS6o,  because  there  was  an  heir  in 
a  nearer  degree  to  the  deceased  than  the  person  to  whom 
the  certificate  was  granted,  the  object  of  that  Act  being 
to  give  facilities  to  debtors,  and  not  to  assist  parties  in 
esmlishing  a  disputed  right  or  title. 

Bayley,  J. — We  think  this  appeal  must  be 
dismissed  with  costs. 

It  is  an  appeal  against  the  order  of  the 
Judge  of  Mymensingh,  passed  in  a  certificate- 
case  under  Act  XXVII.  of  i860,  refusing  to 
recall  a  certificate  granted  to  the  respondent. 
Section  6  of  the  Act  leaves  it  entirely  to  the 
discretion  of  the  Judge  to  recall  a  certificate. 
We  are  pressed  with  the  argument  that,  with 
reference  to  the  decisions  of  this  Court  to  be 
found  at  page  394,  Volume  IX.,  Weekly 
Reporter,  and  page  153,  Volume  XL,  Weekly 
Re^rter,  the  discretion  of  the  Judge  has 
not  been  properly  and  judicially  exercised, 
but  we  think  that  neither  of  the  cases  applies. 
The  first  case  was  one  in  which  a  won^n 
fraudulently  obtained  a  certificate,  represent- 
ing herself  to  be  the  widow  and  heir  of  tne 
deceased,  whereas,  in  fact,  she  was  neither  the 
widow  nor  the  heir.  The  next  was  a  case 
of  extension  of  certificate,  and  not,  as  the 
present  is,  of  a  recall  of  certificate.  The 
question  we  have  to  decide  is,  whether  the 
Lower  Appellate  Court  has  erred  in  law  in 
refusing  to  recall  the  certificate.  At  the 
time    that  the   certificate   was  first  granted, 


■J 


there  was  no  objection  taken,  but  subsequently 
the  present  applicant  came  in  and  urged 
that  he  had  an  heir  in  a  nearer  degree  to  the 
deceased  than  the  respondent.  The  Low^r 
Appellate  Court  observes  that  Act  XXVII.  of 
i860  was  intended  simply  to  give  security  to 
debtors,  who,  by  making  payments  to  such 
persons  as  may  be  appointed  by  the  Coort, 
may  thereby  have  full  legal  acquittance  from 
their  respective  debts.  We  also  think  thai 
this  was  really  ihe  object  of  Act  XXVII. 
Unfortunately,  however,  there  is  a  too  widely- 
spread  inistaken  notion  in  the  mofussil,  that 
an  order  for  a  certificate  to  collect  debts,  i  c, 
under  Act  XXVII.  of  1862,  secures  some 
likelihood  of  success  in  establishing  a  disput- 
ed right  or  title,  and  the  sooner  such  notions 
can  be  got  rid  of  the  better.  The  Judge  in 
this  case  says  that  he  does  not  think  it  at  all 
necessary  to  cancel  the  former  certificate,  , 
and  the  only  point  taken  is,  whether  the  ap- 
pellant and  the  respondent  are  nearest  hetis.: 
to  the  deceased. 

I  am  of  opinion  that,  under  all  the  facts  of;; 
the  case,  the  Lower  Appellate  Court  has  pro^| 
perly  exercised  its  discretion  in  this  case,  ^otfT^ 
that  no  such  error  in  law  has  been  made  oni* 
as  would  warrant  us  in  interfering  in  this 
miscellaneous  special  appeal. 

I   would,  therefore,   dismiss  this   appeal  ''J 
with  costs.  ] 

I  pass  no  opinion  on  the  points  raised  by  -.] 
the  pleader  for  the  respondent,  that  the  Judge 
had  no  jurisdiction  in  this  case,  and  that  tia 
special  appeal  lay  to  the  Court. 

Markby f  J, — 1  am  of  the  same  opinion. 
I  entirely  agree  in  the  assent  which 
Mr.  Justice  Bayley  has  given  to  the  view  of 
law  taken  by  the  Judge  below.  I  think  the 
District  Judge  is  quite  right  when  he  says 
that  the  real  object  of  the  Act  is  to  give 
facilities  to  debtors.  I  also  fully  agree  In 
what  Mr.  Justice  Bayley  has  said  as  to  the 
misapprehension  which  is  common  as  to  tb^ 
purposes  of  this  Act ;  and  I  think  that  if  all  the 
Judges  would  adhere  as  strictly  as  the  Dis-^ 
trict  Judge  has  done  in  this  case  to  the  true 
object  of  the  Act,  which  is  clearly  enough 
stated  in  the  preamble,  an  enormous  amo  mf 
of  useless  litigation  and  a  great  waste  of  mo.  ley 
and  time,  both  public  and  private,  might  be 
saved.  I  think  the  Judge  was  quite  rijht 
in  refusing  to  withdraw  the  certificate. 

I  think  it  as  well  to  note  that  a  cross-ob;,e€-» 
tion  has  been  taken  that  a  Court  below  had 
no  jurisdiction,  but  on  that  point  it  has  lot 
become  necessary  to  express  any  opinion      •    ' 
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The  31st  January  1871. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges, 

Coastniction — Decree — Interest 

Case  No.  267  of  1871. 

MisceUamous  Appeal  from  an  order  passed 
by  the  Subordinate  Judge  of  Dacca,  dated 
tki  ^tst  May  rSyi. 

Kalee  Nath  Paul  (Decree-holder),  Appellants 

versus 

Nuboddeep  Chunder  Sircar  (Judg- 
naent-debtor).  Respondent. 

Baboos  Kalee  Mohun  Doss  and  Bnyltunt 
Nath  Doss  for  Appellant. 

Baboo  NuUit  Chunder  Sein  for  Respondent. 

I  Where  a  decree  of  the  High  Court  found  a  certain 
.itai  doc  on  account  of  a  loan-transaction,  and  went 
'<iBt»  direct  payment  of  costs  and  interest  thereon, 
jfelower  Coart  was  held  to  be  right  in  its  view  that  the 
■Dee  of  the  High  Court  made  no  provision  for  interest 
■fttttsam  decreed  on  account  of  the  loan-transaction. 

Kempj  J. — We  think  thai  the  Subordinate 

bdge  has   taken  a  right  view  of   this  case. 

B  tppears  to  us,  on  reading  the  decree  of  the 

High  Court  dated  the  3otb  June  1869,  that 

lids  Court  found  that  Rs.  1,573  on  account 

4i  the  loan-transaction  were  due,  and  that 

iBOant  was  decreed,  the  first  Court  not  having 

decreed  any  specific  sum  on  account  of  the 

kaa-transaction.      The  decree  of  the  High 

(fOQct  then  goes  on  to  say  that  the  defendants, 

appellants,  do  pay  to  the  plaintiff,  respondent, 

iSesiim  of  Rs.  98,  as  noted  in  the  margin, 

bring  the  apiount  of  costs  incurred  by  the 

fu4  pbdntiff,  respondent,  in  this  Court,  with 

-%0rest  thereon  at  the  rate  of  12  per  cent. 

-.^va  the  date  of  the  decree,  that  is  to  say, 

in|eiest  on  the  costs.     The  decree   of   the 

f'Sigh  Court  makes  no  provision   for   interest 

;  9p  the  sam  decreed  on  account  of  the  loan- 

tpnsaction,   and   the   order   passed   by   the 

Kw^'^  Court  is  a  correct  one.     The  appeal 

ll'dumissed  with  costs. 


The  31st  January  1872. 

Present : 

The  Hon'ble  F.  A.   Glover  and  Dwarkanath 
Mitter,  Judges, 

urw^y  Proceeding's— Possession-- 
Frand, 


Case  No.  723  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Jessore^  dated 
the  2^th  March  iSji^  affirming  a  deci' 
sion  of  the  Subordinate  Judge  of  that 
district,  dated  the  roth  January  18 Jo, 

Gopal  Kishen  Sircar  and  others 
(Defendants),  Appellants, 

versus 

Ram  Narain  Koondooand  others  (PlaintiflEs),^ 

Respondents, 

• 

Baboo  Sreenath  Doss  for  Appellants, 

Baboo  Chunder  Mad  hub  Ghose  for 
Respondents. 

The  l^wer  Appellate  Court  was  o(  opinion  that,  as 
plaintiffs  alleged  that  the  disputed  lands  were  fraudu- 
lently caused  to  l>e  demarcated  with  defendants' 
zemindaree  at  the  time  of  the  survey,  and  as 
plaintiffs  were  not  parties  to  the  survey-proceedinffs, 
the  present  suit  was  barred  by  limitation  under  the 
decision  in  10  W.  R.  15,  Hrld  that»  in  order  to 
brin^  a  suit  within  the  purview  of  that  decision,  it  was 
not  enoufsfh  for  plaintiffs  to  say  that  this  fraud  was  com- 
mitted affainst  them  by  the  sakeh  defendants,  artd  that 
those  defendants  were  still  in  possession  of  the  lands  as 
belonfirin^  to  them  and  other  neighbouring^  proprietors ; 
but  that  it  was  necessary  for  them-  to  show  that  they 
themselves  were  in  possession  of  the  disputed  lands  at 
the  time  when  they  granted  the  putnee  to  the  saheh 
defendants,  and  that  tTiey^  made  over  that  possession  to 
those  defendants  at  that  time. 

Miller^  J, — In  this  case  it  appears  to  us 
clear  that  the  judgment  of  the  Lower  Appel- 
late Court,  as  it  stands,  cannot  be  supported. 
Before  the  plaintiffs  can  bring  their  suit 
within  the  purview  of  the  decision  reported 
in  10  Weekly  Reporter,  page  15,  itisabso* 
lutely  necessary  for  them  to  show  that  they 
themselves  were  in  possession  of  \he  disputed 
lands  at  the  time  when  they  granted  the  put- 
nee to  the  saheb  defendants,  and  that  they 
made  over  that  possession  to  those  defendants 
at  that  time.  The  learned  Judge  in  the  Court 
below  says^  that,  as  the  plaintiffs  allege  that 
the  lands  in  question  were  fraudulently  caused 
to  be  demarcated  with  the  zemindaree  of  the 
defendants  at  the  time  of  the  survey,  and  as 
the  plaintiffs  were  not  parties  to  the  survey- 
proceedings,  though  they  might  have  been 
aware  of  them,  it  would  follow  that  the  pre- 
sent suit  is  not  barred  by  limitation  under 
the  decision  of  this  Court  which  has  been 
already  referred  to.  But  it  is  not  enough  for 
the  plaintiffs  merely  to  say  that  this  fraud 
was  committed  against  them  by  the  saheb 
defendants,  and  thai  those  defendants  are  still 
in  possession  of  the  lands  under  the  allega- 
tion that  they  belong  to  the  estates  of  th^    ' 
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special  appellants  and  of  other  neighbouring 
proprietors. 

Upon  the  merits  also  we  find  the  Judge's 
decision  to  be  not  very  satisfactory.  The 
Judge  says  that,  after  a  comparison  of 
the  boundaries  as  given  in  the  roidad  of 
Ram  Huree  Ameen,  there  can  be  no  doubt 
whatever  that  the  map  prepared  by  the 
Ameen  who  was  deputed  to  hold  a  local  in- 
vestigation in  this  case  is  correct.  But  no- 
body ever  disputed  the  correctness  of  that 
map,  so  far  as  the  delineation  of  the  lands  in 
question  is  concerned.  Each  party,  however, 
started  with  different  boundary  marks,  and  the 
real  dispute  which  the  Judge  had  to  deter- 
mine in  this  case  was,  which  of  the  parties 
was  right  in  his  allegations  with  reference  to 
those  boundary  marks. 

The  Judge  further  says  that,  after  com- 
paring the  measurement  made  by  the  present 
Ameen  with  the  measurement  given  in  Ram 
Huree's  roidad,  the  lands  appear  to  be  in  a 
particular  direction  with  reference  to  some 
othejr  lands.  The  measurements  given  in  the 
roidad  of  Ram  Huree  Ameen  are  so  vaguely 
stated  that,  in  the  absence  of  a  map  corre- 
sponding with  that  roidad,  it  is  impossible  to 
say,  merely  from  measurement,  that  the  lands 
in  dispute  belong  lo  the  plainiiff's  estate,  and 
not  to  that  of  the  defendants. 

Again,  the  Judge  is  wrong  in  holding  that 
the  defendants,  special  appellants,  are  bound 
by  the  proceedings  in  the  case  of  the  year 
1822.  It  is  admitted  on  both  sides  that 
neither  the  special  appellants  nor  the  parties 
through  whom  they  claim  were  parties  to 
those  proceedings;  and  it,  therefore,  follows 
that  those  proceedings  cannot  be  treated  as 
evidence  against  them,  much  less  as  conclu- 
sive evidence.  The  roidad  of  Ram  Huree, 
however,  may  be  admitted  as  evidence  merely 
for  the  purpose  of  showing  what  were  the 
lands  that  were  leased  in  putnee  by  the 
plaintiffs  to  the  saheb  defendants,  but  no 
further. 

Upon  the  whole  then,  it  appearing  to  us 
that  the  Judge  has  committed  several  errors 
in  law  in  the  investigation  of  this  case,  and 
that  those  errors  are  likely  to  have  caused  an 
error  m  the  decision  of  the  case  upon  the 
merits,  we  reverse  the  decision  of  the  Judge 
and,  after  formally  remanding  the  case  to  him! 
transfer  It  to  our  own  file  in  order  that  it  may 
be  tried  by  us  as  a  regular  appeal.  The 
costs  of  this  appeal  and  of  the  Lower  Courts 
will  abide  the  ultimate  result. 

The  other  appeals  will  stand  over  until  the 
qeasion  of  this  case. 


The  I  St  February  1872. 

Present: 

The  Hon'ble  Loais  S.  Jackson  and  F.  A. 
Glover,  Judges, 

Parties— Suit  for  Rent— laterrenor— Act  VIII. 

of  X859,  s.  73. 

Case  No.  1056  of  1871. 

* 

Special  Appeal  from  a  decision  passed  hy 
the  Subordinate  Judge  of  Tipperak^ 
dated  the  26th  June  i8yr,  reversing  a 
decision  of  the  Sudder  Moonsiff  of  that 
district,  dated  the  ijth  December  i8yo, 

Chunder  Kalee  Ghose  (Intervcnor), 

Appellant, 

versus 
• 
Shibnath  Bbuttacharjee  and  others  (Pl^nt* 

ifFs),  and  others  (Defendants),  Hespondenis.  \ 

Baboo  Ob  hoy  Churn  Bose  for  Appellant 

Baboo  Huree  Mohun  Chuckerbutly  for 
Respondents. 

In  a  suit  for  rent  before  the  Moonsiff, special  appdbat. 
petitioned  and  was  irrej^ularly  admitted  into  the  suit 
as  intervenor  as  if  the  suit  were  being  tried  under  Act 
X.  of  1859  >n  3  Revenue  Court.  Defendants  having  ad- 
mitted their  liability  to  plaintiffs  under  a  kuhooleut  set 
up  by  the  latter,  the  suit  was  decreed  in  the  Lower 
Appellate  Court,  and  intervenor  now  appeals,  spedally 
claiming  to  be  treated  as  if  he  had  petitioned  and  was 
made  a  party  to  the  suit  under  section  73,  Act  VIII.  of 
1859.    H!£LD  that,  as  he  made  no  such  application^  ha 
was  not  entitled  to  be  so  treated,  and  that  his  interests 
were  not  likely  to  be  affected  by  the  decree  if  he  had 
abstained  from  intervention. 

Jackson,  J. — This  was  a  suit  broagfat  bjr 
the  fihuttacharjees  against  Nazir  Mahomed ' 
and  others  for  rent  of  land  which  the  plaim- 
iffs  alleged  to  be  held  under  them,  being  part 
of  their  lakheraj  land,  this  suit  being  intti* 
tuted  in  the  Moonsiff's  Court  at  Commilla. 

The  present  special  appellant,  Chunder 
Kalee  Ghose,  who,  it  seems,  is  the  ijaradar  of 
the  estate  in  which  these  lands  are  situated, 
presented  a  petition  as  intervenor,  as  if  the 
suit  were  being  tried  under  Act  X.  of  1859 
in  a  Revenue  Court.  This  petition  of  his  was 
placed  upon  the  file,  and  he  appears  to  have 
been  allowed  lo  give  some  evidence  to  show 
that  he  had  been  in  the  previous  receipt  and 
enjoyment  of  the  rent. 

The  Moonsiff  having  gone  into  the  question, 
and  finding  a  kubooleut  set  up  by  the  plaintiffs 
to  be  unproved,  ordered  the  plaintiff's  suit  to 
be  dismissed,  and  ordered  that  the  costs  of 
the  intervenor  be  paid  by  the  plaintiffs. 

Against  this  decree  the  plaintiffs  appealed 
against  the  original  defendants,  and  also 
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against  the  so-called  intervener.  The  Sub- 
ordinate Judge,  finding  that  the  defendants 
htd  admitted  their  liability  under  the  kuboo- 
leu/,  and  that  the  intervenor  had  been  irregu- 
larly admitted  into  the  suit,  decided  that  the 
Moonsiff  was  wrong  in  dismissing  the  plaint- 
iff's suit,  and  accordingly  reversed  his 
judgment,  and  decreed  the  appeal  with  costs. 

The  intervenor  now  appeals  specially.  He 
claims  to  be  treated  as  if  he  had  petitioned 
and  been  made  a  party  to  the  suit  under 
section  73  of  the  Code  of  Civil  Procedure. 

It  appears  to  as  that  he  made  no  such  ap- 
plication, and  is  not  entitled  to  be  so  treated ; 
that  his  interests  were  not  likely  to  be 
affected  by  the  decree  if  he  had  abstained  from 
intervention ,  and  that  the  defendants  having 
admitted  that  they  t^eld  the  lands  under  the 
plaintiffs  would  properly  be  declared  liable  to 
pay  them  rent.  The  intervenor,  special  ap- 
pellant, might  have  very  well  established  his 
own  rights,  if  he  thought  fit,  if  any  rents  due 
to  him  were  withheld*  in  the  same  manner  as 
if  the  tenants  had  defaulted  in  the  payment  of 
rent  to  him.  * 

We  understand  thai  the  effect  of  the  Sub- 
ordinate Judge's  order  is  to  reverse  the 
decision  of  the  Moonsiff  and  to  give  the  plaint- 
tSs  a  decree  against  the  original  defendants ; 
and  we  find  that  they  have  been  ordered  to 
receive  their  costs  from  those  defendants  and 
from  no  one  else.  Consequently,  the  present 
special  appellant  has  no  grievance  whatever. 
He  has  no  locus  standi  in  special  appeal,  and 
lus  special  appeal  ought,  therefore,  to  be  dis- 
missed with  costs,  he  being  left  to  follow  any 
itmedies  that  be  may  have  against  either  ihe 
plaintiffs  or  the  defendants  in  this  suit. 


The  1st  February  1872. 
Presenl : 

The  Hon'ble  Louis  S.  Jackson  and 
F.  A.  Glover,  Judges. 

Set-off—Different  Claims— Account  stated-— 

Procedure. 

Case  No.  1015  of  1871. 

S^ial  Appeal  from  a  decision  passed  by 
ihe    Judge    of    Rackergunge,    dated    the 
^ih  May  /^j/,  modifying  a  decision  of 
the  &wbordinate  Judge    of  that  district, 
dated  the  ^h  May  18 jo. 


Kalee  Koomar  Chuckerbutty  and  another 
(Defendants),  Appellants, 

versus 

Huro  Chunder  Chuckerbutty  (Plaintiff), 
Respondent. 

Baboo  Bhowanee  Churn  Dutt  for     ^ 
Appellants. 

Baboo  Kalee  Mohun  Doss  for  Respondent. 

It  is  not  equitable  to  allow  a  set-ofF,  against  a  claim 
relating  to  a  particular  account,  of  a  matter  of  another 
nature  altogether. 

In  a  suit  for  money  due  upon^n  account  stated,  the 
Judge  ought  not  to  go  into  the  question  of  set-off,  but 
should  confine  himself  to  giving  plaintiff  a  decree  for 
the  amount  which  may  be  found  to  be  due  upon  the 
account  stated. 

Jackson,  J, — In  this  case  the  plaintiffs 
sued  the  defendants  for  a  sum  of  money 
alleged  to  be  due  upon  an  account  stated. 
The  defendants  began  by  denying  that  they 
had  ever  signed  or  agreed  to  the  account, 
or  that  anytiiing  was  due  by  them  to  the 
plaintiff ;  and  they  also  alleged  that  certain 
amounts  were  due  from  the  plaintiff  to  them. 

The  Subordinate  Judge  who  first  tried 
the  suit  refused  to  allow  the  defendants  to 
go  into  the  question  of  set-off,  bui  found  for 
the  plaintiff  upon  the  document  relied  upon 
by  him,  and  gave  judgment  accordingly. 

On  appeal,  the  District  Court  remanded 
the  case  wiih  directions  that  the  claim  of  set- 
off should  be  gone  into. 

Thereupon  an  Ameen  was  appointed,  and, 
upon  not  a  complete  but  a  partial  investiga- 
tion of  accounts  between  these  parties,  he 
found  that  one  sum  was  certainly  due  by  the 
plaintiff,  and  that  another  sum  was  doubtfully 
due,  and  he  made  a  report  accordingly. 

The  Subordinate  Judge  then  made  a 
deduction  according  to  the  Ameen's  report. 
The  case  went  again  on  appeal  to  the  Zillah 
Judge,  and  he  modified  the  judgment  of  the 
Subordinate  Judge,  and  gave  the  defendants 
credit  onlv  for  ihe  one  sum  which  the 
Ameen  reported  to  be  clearly  due. 

Now  the  defendants  have  come  up  here  in 
special  appeal  against  the  judgment  of  the 
Court  below,  and  contend  that  they  were 
entitled  to  a  credit  for  the  further  sum  which 
the  Judge  has  disallowed.  But  it  seems  to 
me  that,  upon  this  part  of  the  case,  the  Judge's 
decision  is  unimpeachable.  He  has  found,  as 
a  matter  of  fact,  that  the  parties  entered  into 
the  account  stated,  and,  for  reasons  which  I 
will  state  presently,  I  do  not  think  that  any 
other  matter  should  have  been  gone  into. 
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The  plaintiff  has  also  objected  to  the  deci- 
sion of  the  Court  below,  on  the  ground  that, 
in  the  circumstances  of  the  case,  no  question 
of  set-ofF  should  have  been  gone  into. 

It  appears  to  me  that,  in  the  circumstances 
of  this  case,  the  plaintiff's  contention  is  cor- 
rect. The  matter  to  which  the  plaintiff's 
claim  related  was  one  relating  to  a  particular 
account  in  respect  of  moneys  advanced  by  the 
plaintiff  to  the  defendants,  and,  in  connection 
with  that  particular  transaction,  there  was  an 
account  stated  between  the  parlies;  they 
agreed  to  that,  and  reduced  it  to  writing. 
As  to  the  set-off  claimed  by  the  defendants,  it 
is  a  matter  of  anotlter  nature  altogether.  It 
refers  to  various  claims  and  liabilities,  and, 
upon  being  advanced  by  them,  it  is  immedi- 
ately answered  by  the  plaintiff,  who  makes 
other  claims.  Under  these  circumstances,  it 
appears  to  me,  on  the  authority  of  the  ruling 
to  be  found  in  2  Madras  High  Court  Re- 
ports, page  296,  that  it  is  not  equitable  to 
allow  a  set-off  on  the  part  of  the  defendants, 
but  that  they  should  be  referred  for  adjust- 
ment of  those  accounts  to  a  separate  suit  for 
an  account,  and  that  the  Judge  was  wrong 
in  going  into  the  question  of  set-off:  he 
ought  to  have  confined  himself  to  giving  the 
plaintiff  a  decree  for  the  amount  which  may 
have  been  found  to  be  due  upon  the  account 
stated.  To  this  extent  1  think  the  Judge's 
decision  should  be  modified.  The  plaintiff  is 
entitled  to  his  costs. 

Glover,  J. — I  concur. 


The  I  St  February  1872. 

Present : 

The  Hon'ble  Louis  S.  Jackson  and  F.  A. 
•Glover,  Judges. 

Jurisdiction — Suit  to  assess  higher  Rent — Build- 
ing on  Land — Small  Cause  Courts. 

Case  No.  1053  ^^  1871, 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Backergunge^ 
dated  the  22nd  May  iSyiy  affirmim^  a  de- 
cision of  the  Moonsiff  of  that  dtstricty 
dated  the  loth  March  i8yi,  • 

Joy  Kishore  Chowdhrain  and  others 
(Plaintiffs),  Appellants, 

versus 

Nubee  Buksh  (Defendant),  Respondent. 

Baboo  Kally  Mohun  Doss  for  Appellants. 

Baboo  Issur  Chunder  Doss  for  Respondent. 

A  suit  to  assess  rent  at  an  increased  rate  upon  the  de- 
f  endants,  and  for  a  decree  for  rent  at  such  rate  in  respect 


of  land  situated  in  a  town  and  upon  which  either  a  house 
or  shop  stands,  is  not  a  suit  for  rent  within  themeantng 
of  section  6,  Act  XI.  of  1865,  and  is  maintainable  in  the 
ordinary  Civil  Courts,  and  not  in  the  Small  Cause  Courts. 

Jackson,  J. — Thk,  plaintiff  in  this  case 
brought  a  suit  against  the  defendants,  in 
which  he  asked  the  Court  to  assess  rent 
at  an  increased  rate  upon  the  defendants,  and 
to  give  him  a  decree  for  rent  at  such  rates, 
the  land  which  the  defendants  had  in  their 
occupancy  being  land  situated  in  the  town  of 
Burrisaul,  and  upon  which  either  a  bouse  or 
a  shop  was  situated. 

The  Moonsiff  took  cognizance  of  the  suit, 
but,  finding  that  notice  of  enhancement  had 
not  been  served  on  the  defendants,  dismissed 
the  suit. 

The  case  coming  on  the  appeal  of  the 
plaintiff  before  the  Zillah  Judge,  he  came  to' 
the  conclusion  that  the  ^it  was  not  within 
the  cognizance  of  the  Moonsiff's  Court,  being 
one  not  affected  by  the  provisions  of  Act 
X.  of  1859,  or  Act  Vlll.  of  1869;  and  on 
that  ground,  apparently,  he  dismissed  the  ap- 
peal of  the  plaintiff,  and  decreed  a  cross-ap- 
peal of  the  defendants. 

IHie  plaintiff  appeals  specially,  and  con- 
tends that  the  special  jurisdiction  of  the 
Revenue  Courts  having  been  abolished  by 
Act  VIII.  of  1869,  the  Moonsiff  had  jurisdic- 
tion over  this  suit,  and  that,  consequently,  the 
decision  of  the  Judge  on  that  point  was 
erroneous. 

On  callinf  upon  the  respondent  to  support 
the  decision  of  the  Judge,  he  contends  that 
the  decision  is  right  upon  the  ground,  ap- 
parently not  taken  by  the  Judge,  that  the 
suit  was  really  cognizable  only  by  the  Court 
of  Small  Causes.  He  contends  that  the  suit 
is  one  coming  within  the  description  in 
section  6,  Act  XI.  of  1865,  being  a  claim  for 
rent,  and  that,  as  the  land  to  which  the  suit 
related  was  not  land  occupied  for  agricultur- 
al purposes,  under  the  various  rulings  of  the 
Court,  the  suit  could  not  have  been  cogniz- 
able before  a  revenue  officer,  and  therefore 
the  cognizance  was  not  barred  by  the  4th 
class  of  exceptions  to  section  6. 

The  only  question  to  be  considered  in  this 
matter  really  is,  whether  or  not  the  suit  was 
one  cognizable  by  the  Court  of  Small  Causes, 
for,  if  so,  the  Moonsiff  would  not  have  ju- 
risdiction to  try  it.  It  seems  to  us  that  the 
suit  before  us  is  not  one  which  can  be 
characterized  as  a  claim  for  rent,  that  is,aclaim 
for  rent  within  the  meaning  of  section  6, 
Act  XI.  of  1865.  We  think  the  claim  naen- 
tioned  in  that  section  must  mean  a  claios  for 
'  rent  due  under  a  contract  between  the  parties, 
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or  a  claim  arising  out  of  tlie  occupancy  ot 
the  land  by  the  defendant,  so  that,  ordinarily, 
the  plaintiff  would  be  entitled  to  recover  rent 
from  him.  But  this  is  a  suit  of  a  different 
description.  The  defendant  seems  to  have 
been  occupying,  or  his  ancestors  seem  to 
have  been  occupying,  the  land  under  the 
plaintiff,  and  what  the  plaintiff  seeks  in  the 
present  suit  Is  to  obtain  a  declaration  from 
the  Court  that  the  defendants  are  liable  to 
pay  a  larger  amount  of  rent,  and  to  compel 
thera  to  enter  into  a  contract  for  the  pay- 
ment of  that  larger  amount  of  rent.  It  may 
be  that  the  suit  is  one  which  the  plaintiff 
coald  not  maintain  ;  but,  if  maintainable,  it  is 
maintainable,  we  think,  in  the  ordinary 
Civil  Courts,  and  not  in  the  Courts  of  Small 
Causes. 

We  think,  therefore,  that  the  decision  of 
the  Judge  should  be  set  aside,  and  the  case 
should  go  back  to  the  Lower  Appellate  Court 
in  order  that  the  remaining  questions  arising 
between  the  parties  may  be  enquired  into. 

Costs  will  abide  the  event. 


The  1st  February  1872. 

Present  : 

The  Hon'ble  Louis  S.  Jackson  and 
F.  A.  Glover,  Judges. 

Interest — Contribution . 

Case  No.  1057  of  1871. 

Special  Appeal  from  a  decision  passed  hy 
the  Additional  Judge  of  Jessore,  dated 
the  20th  May  iSyr^  reversing  a  decision 
of  the  Sudder  Moonsiff  of  that  district, 
dated  the  28th  June  i8yo. 

Nallit  Biswas  (one  of  the  Defendants), 
Appellant, 

versus 

Prosunno  Moyee  Dossee^(Plaintiff)  and 
another  (Defendant),  Respondents, 

Bahoo  Bungshee  Dhur  Sein  for  Appellant. 

Bahoo  Umhika  Churn  Ghose  for 
Respondents. 

Intetest  may  he  allowed  in  a  suit  for  contribution, 
2ltIio«^fa  no  demand  for  interest  may  hive  been  made 
w«ne  wit. 

Jackson^  y. — ^This  was  a  suit  for  contribu- 
tion. Two  objections  were  raised  in  special 
^p^l,  the  one  being  that  interest  has  been 
allowed, although  no  demand  had  been  made; 


the  second  is  that  the  separate  liabilities  of 
the  defendants  have  not  been  set  out  in  the 
decree. 

On  the  first  point,  the  respondent  adduces 
as  authority  the  case  of  Golam  Ahmed 
vs,  Beharee  Lall  and  others,  to  be  found 
in  Marshall's  Reports,  page  239,  which 
shows  that  it  is  usual  to  allow  interest  in  such 
cases,  because  such  interest  was  accustomed 
to  be  given  by  the  common  law  before  the 
passing  of  the  interest  law. 

As  to  the  extent  of  the  shares,  the  re- 
spondent has  no  objection  to  the  modification 
of  the  decree  of  the  Court  below  in  that 
particular.  The  defendaiSt's  liability,  there- 
fore, will  be  according  to  the  shares  stated, 
that  is  to  say,  the  present  special  appellant 
and  the  joint  owners  with  him  of  the  six- 
annas  share  will  be  declared  liable  for  their 
six-annas  and  the  other  defendant  for  his 
four-annas  share. 

This  is  an  alteration  of  the  decree  which 
might  well  have  been  made  by  the  Lower 
Appellate  Court  on  application  to  it  for  that 
purpose,  and,  therefore,  1  think  the  re- 
spondent should  get  his  costs  of  this  Court. 

Glover,  J. — I  concur. 


The  1st  February  1872. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Dwarkanath 

Mitter,  judges. 

Right  of  Occupancy— Act  X.  of  1859,  s.  6— 
Possession  of  Ryot's  Vendor-— Consent  of 
Zemindar. 

Case  No.  1252  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Rungpore,  dated  the  jrst 
May  i8yr,  reversing  a  decision  of  the 
Subordinate  Judge  of  that  district,  dated 
the  isth  May  i86g. 

Hyder  Buksh  and  another  (two  of  the 
Defendants),  Appellants, 

versus 

Bhubendro  Deb  Koonwar  (Plaintiff), 
Respondent, 

Baboo  Debendro  Narain  Bose  for 
Appellants. 

Baboos  Kishen  Dyal  Roy  and  Doorga  Mohun 
Doss  for  Respondent. 

In  order  to  establish  a  ri<Tht  of  occupancy  under  sec- 
tion 6,  Act  X.  of  1859,  a  ryot  is  not  entitled  to  add  to  his 
own  possession  the  possession  of  his  vendor,  even  with 
the  consent  of  the  zemindar  to  the  transfer  to  him. 

Mitter,  7.— We  are  of  opinion  that  this 
special  appeal  ought  to  be  dismissed,    ^n, 
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order  to  establish  a  right  of  occupancy,  it 
was  necessary  for  the  defendants  to  prove  that 
they  had  been  in  possession  of  the  disputed 
land  continuously  for  a  period  of  twelve  years. 
The  Judge  in  the  Court  below  has  found  that 
they  had  been  in  possession  for  eleven  years 
and  three  months  only.  It  has  been  argued  that 
the  defendants  are  entitled  to  add  to  their  own 
possession  the  possession  of  one  Jesraj,  from 
whom  they  purchased  the  land  in  question. 
But  under  the  provisions  of  section  6,  Act 
X.  of  1859,  it  appears  to  be  clear  that  they 
are  not  entitled  to  do  so.  The  possession  of 
a  father  or  other  ancestor  from  whom  a  ryot 
inherits  may  be  added  in  this  manner,  but 
not  the  possession  of  a  vendor.  It  is  true 
that  the  zemindar  consented  to  the  transfer, 
but  such  consent  cannot  give  to  the  defend- 
ants any  right  higher  than  that  possessed  by 
their  vendor;  and,  as  it  appears  from  the 
facts  of  this  case  that  the  vendor  was  a  mere 
tenant-at-will,  and  as,  under  the  provisions  of 
the  section  referred  to,  the  defendants  are  not 
entitled  to  add  to  their  own  possession  the 
possession  of  their  vendor,  this  ground  of 
appeal  must  fail. 

The  other  ground,  as  to  the  extent  of  the 
jote  of  Med  nee  Bewa,  does  not  appear  to  be 
made  out.  It  is  clear  from  the  jumma-was- 
sil'bakee  papers  of  the  time  of  the  Court  of 
Wards  which  have  been  put  in  by  the  plain- 
tiff, as  well  as  from  other  evidence,  that 
Mednee  Bewa  and  Kadir  Buksh  held  two 
distinct y(7/^j,  although  the  former  had  origi- 
nally purchased  from  the  latter  an  undivided 
half  share  of  hx^joie. 

We,  therefore,  dismiss  this  appeal  with 
costs. 


The  2nd  February  1872. 

Present  : 

The  Hon'ble  G.  Loch  and  W.  Ainslie, 

Judges, 

Appeal  (from  order  dismissing  Appeal  for 

Default). 

Case  No.  231  of  1871. 

Miscellaneous  Appeal  from  an  order  pas& 
ed  by  the  Officiating  Judge  of  Patna, 
dated  the  21st  April  iSyi,  affirming  an 
order  0/  the  Subordinate  Judge  of  that 
district,  dated  the  yth  October  i8yu. 

Shaikh  Mahomed  Jan  and  others  (Judgment- 
debtors),  Appellants, 

versus 

Mussamut  Ameerun  and  others  (Deci«A. 
holders),  Respondents, 


Mr,  K,  E,  Twidale  for  Appellants. 

Baboo  Woomesh  Chunder  Banerjee 
for  Respondents. 

An  appeal  does  not  lie  from  the  order  of  a  Judge  dis- 
missing^ an  appeal  before  him  for  default  of  prosecution. 

Loch,  J. — A  PRELIMINARY  objection  to  the 
hearing  of  this  appeal  has  been  raised  by 
the  respondent  that  an  appeal  is  not  admis- 
sible from  the  order  of  the  Judge  dismissing 
an  appeal  before  him  for  default  of  prosecu- 
tion. Section  347  of  the  Procedure  Code 
prescribes  a  mode  by  which  cases  dismissed 
for  default  can  be  restored  to  the  file.  The 
petitioner  in  this  case,  without  following  that 
course,  has  come  up  here  in  special  appeal, 
urging  certain  points  of  law  on  which  be 
considers  the  judgment  of  the  lower  Coart 
should  be  set  aside.         ^ 

But  we  think  that  the  preliminary  objec- 
tion taken  by  the  opposite  party  is  a  sound 
one,  and  we  therefore  dismiss  this  appeal, 
but  without  costs. 


The  5th  February  1872. 

Present : 

The  Hon'ble  G.  Loch  and  W.  Ainslie, 

Judges. 

EsUtes  of  Lunatics  —  Court  of  Wards  —  Act 
XXXV.  of  z858~Act  IV.  of  1870,  R  C. 

Case  No.  318  of  1871. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Sarun,  dated  the  j^th 
July  iSji. 

Baboo  Chuckur  Surun  Narain  Singh 
(Opposite  Party),  Appellant, 

versus 

The  Collector  of  Sarun,  on  behalf  of  Kowlbas 
Kooer  (Petitioner),  Respondent. 

Baboos    Mohesh^  Chunder    Chowdhry    and 
Gopal  Chunder  Mookerjee  for  Appellant. 

Baboo  Unnoda  Pershad  Banerjee  for 
Respondent. 

Where  the  mother  of  an  alleged  lunatic  presented 
a  petition  to  the  Collector,  and  the  Collector,  after  cer- 
tain enquiries,  forwarded  it  to  the  Judge  for  orders 
ther^'on,  held  that  no  application  was  regularly  before 
the  Judge  under  Act  XXXV.  of  1858 ;  for  if  the  applica- 
tion was  one  by  the  mother,  it  was  bad  for  want  of 
verification ;  and,  if  by  the  Collector,  it  was  also  bad, 
because  he  was  not  the  duly  constituted  agent  of  the 
lady,  and  did  not  himself  formally  move  the  Judge  under 
^  -^ftction  3  of  that  Actj  or  if  ho  acted  under  cither 
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section  19  or  27,  Adt  IV.  of  1870,  he  had  no  authority 
to  set  the  Civil  G^urt  in  motion  without  the  order  of 
the  Court  of  Wards. 

Aimlie,  J. — This  is  a  proceeding  under 
Ad  XXXV.  of  1858.  It  is  observable  at 
the  OQtset  that  it  is  clear  that  no  application 
was  regularly  before  the  Judge.  Mussamut 
Kowtbas  Kooer,  the  mother  of  the  alleged 
luDalic,  presented  a  petition  to  the  Collector, 
who,  after  certain  inquiries,  forwarded  it  to 
the  Judge  for  orders  thereon.  But  the  Col- 
lector was  not  th^  duly  constituted  agent  of 
the  lady  for  the  purposes  of  this  application, 
and  be  did  not  himself  formally  move  the 
Coait,  as  be  was  entitled  to  do  under  section 
3  of  the  Ad,  assuming  that  that  section  is 
not  modified* by  Aft  IV.  of  1870.  If  the 
application  was  one  by  the  lady,  it  would 
be  bad  for  want  of  verification,  as  has  been 
niled  in  other  cases  :  those  rulings  probably 
do  not  apply  to  the  Collector  acting  on  behalf 
of  die  Court  of  Wards,  as  it  is  admitted  that 
k  would  be  impossible  to  impute  any  im- 
proper or  malicious  motive  in  this  matter 
to  that  officer.  But,  then,  there  is  this  diffi- 
mhythat,  under  Bengal  Aft  IV.  of  1870, 
fte  Comoiissioner  of  the  Division  is  the 
Cpiut  of  Wards,  and  under  section  1 9  the 
Collector  was  bound  to  make  a  report  to  the 
Coort  of  Wards,  and  that  Court,  under  sec- 
tion a4,  can  order  the  Collector  to  apply  to 
Ac  Civil  Court  under  the  provisions  of  Aft 
XXXV.  of  1858;  but  there  was  no  report  to 
dtt  Commissioner,  and  no  authority  given  to 
dte  Collector  to  set  the  Civil  Court  in  motion, 
and  consequently  the  proceedings  are  infor- 
V2I  ah  initio.  It  has  been  contended  that 
die  proceedings  taken  were  under  section  27, 
Act  IV  of  1870,  B.  C. ;  but,  if  so  (and  cer- 
tunly  it  does  not  appear  that  they  were 
Wder  this  section),  they  equally  required 
.4e  order  of  the  Court  of  Wards  before  any 
vteps  could  be  taken  in  the  Civil  Court. 

.  Under  these  circumstances,  we  are  unable 
ito  express  any  opinion  upon  the  merits  of 
^fc  finding  recorded  by  the  Judge  below, 
r  The  proceedings  are  null  and  void,  and  the 
Ming  of  the  24th  July  1871  is  set  aside. 
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The  6th  February  1872. 
Present: 

TheHon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges. 

I^NpoM  Posaessioa— PossesaoryAwar4-~Onus 

Probandf. 
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Case  No.  598  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Midnapore, 
dated  the  22nd  February  iSyi,  affirming 
a  decision  of  the  Subordinate  Judge  of 
that  district^  dated  the  jrst  May  i86g. 

Rajah  Luchmun  Pershad  (Plaintiff), 
Appellant, 

versus 

The  Maharanee  of  Burdwan  (Defendant), 

Respondent.  , 

Daboos  Sreenath  Doss,  Mohinee  Mphun 
Roy,  and  Bhowanee  Churn  Dutt  for 
Appellant. 


Baboo  Juggodanund  Mookerjee  for  ' 
Respondent. 

In  a  suit  between  two  rival  zemindars  about  cettato 
lands  hitherto  uccupied.but  now  relinquished  by  Govern- 
ment for  salt-manufacturing-  purposes,  the  real  questioa* 
at  issue  was  held  to  be  whether  these  lands  appertained, 
to  the  zemindaree  of  the  plaintiff  or  of  the  defendant;  and 
as  the  latter  was  now  in  possession  under  a  posseasory 
award  of  the  Criminal  Authorities,  the  onus  was  oa> 
plaintiff  to  show  that  the  lands  belonged  to  his  zemin* 
daree. 

Kempy  J. — The  plaintiff  and  the  defendant 
in  this  suit  are  zemindars,  the  one  of  Pergun-« 
nah  Arungonuggur,  and  the  other  of  Pergun- 
nah  Soojamutee.  In  both  these  pergunnahs 
the  Government  had  occasion,  in  former  years, 
to  take  certain  lands  described  ^Ajulpye  lands 
for  the  purpose  of  salt  manufacture,  and  in  the 
year  1864,  or  thereabouts,  the  Grovernment, 
no  longer  having  occasion  for  these  lands  for 
salt-manufacturing  purposes,  resigned  their 
occupation  of  these  lands.  From  the  docu- 
ments put  in  by  the  Ranee  of  Burdwan,  the 
special  respondent,  it  is  clear  that,  with  refer*- 
ence  to  the  lands  coming  under  the  descrip- 
tion of  julpye  lands  in  her  pergunnah  of 
Soojamutee,  the  Government,  by  a  notice 
under  section  19,  Act  X.  of  1859,  reHnquished 
these  lands,  and  intimated  to  her  that  hencer 
forward  she  was  to  make  such  bundobust,  or 
settlement,  for  these  lands  as  she  might  deem 
proper     *'  Sffe^      «      (7rRTc«K      ^     ^PfW 

The  suit  of  the  plaintiff  is  to  this  effect, 
that  30  beegahs  3  cottahs  of  land,  appertainr 
ing  to  his  mouzah  of  Rampore,  situate4  ip 
his  pergunnah  of  Arungonuggur,  belonged 
to  that  pergunnah,  and  not  to  the  defendant's 
(special  respondent's)  Pergunnah  Soojamutee. 
He  sues  for  possession  and  to  set  aside  the 
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award  of  the  Deputy  Magistrate  awarding 
possession  in  favour  of  the  defendant,  which 
award  was  confirmed  on  appeal  by  the 
Sessions  Judge. 

Of  course,  the  defendant  being  in  posses- 
sion under  that  award,  the  onus  is  on  the 
plaintiff  to  prove  his  title  to  the  land. 

The  suit  involves  a  boundary  dispute 
between  two  rival  zemindars.  It  is  alleged 
that  there  is  a  khal  which  divides  the  two 
mouzahs  of  Rampore  in  the  pergunnah  of 
the  plaintiff  and  of  Irashum  in  the  pergunnah 
of  the  Ranee. 

The  Judge  has  not  tried  the  real  point  in 
iftsue  between  the  parties,  namely,  to  which 
of  the  two  pergunnahs  the  disputed  land 
belongs.  He  finds  that "  because  the  plaintiff 
*'  has  not  shown  that  the  lands  were  settled 
"with  him  in  1864  when  they  were  relin- 
"  quished  by  Government,  none  of  the  infer- 
"  ences  which  the  plaintiff  asks  the  Court  to 
"  deduce  from  the  chiiias  can  properly 
"  arise  until  the  settlement  upon  which  he 
depends  is  proved  or  properly  admitted,  and 
his  suit  ought  to  be  dismissed." 
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It  certainly  is  the  case  that  the  plaintiff  in 
his  plaint  has  alluded  to  a  daemee  bundobust^ 
or  perpetual  settlement,  made  with  him  by 
Government  in  1864;  but  it  appears  clear 
from  the  documents  filed  by  the  Ranee  that 
no  such  settlement  was  made  with  the  zemin- 
dars ;  the  only  thing  done  by  Government 
was  to  notify  to  them  that  the  lands  of  their 
respective  pergunnahs,  hitherto  occupied  by 
Government  for  salt- manufacturing  purposes, 
were  no  longer  required,  that  they  were  re- 
linquished to  them  by  Government,  and  that 
they  were  in  future  to  make  their  own  settle- 
ments for  these  lands  with  the  ryots  as 
they  deemed  proper.  Therefore,  the  real 
question  at  issue  is,  whether  these  lands  ap- 
pertain to  the  zemindaree  of  the  plaintiff  or 
to  the  zemindaree  of  the  Ranee  defendant ; 
and,  as  already  observed,  the  onus  will  lie  on 
the  plaintiff,  as  the  Ranee  is  now  in  posses- 
sion under  a  possessory  award  of  the  Crimi- 
nal Authorities,  to  show  that  these  lands 
belong  to  his  pergunnah  of  Arungonuggur. 

With  these  remarks,  we  remand  the  case 
to  the  Lower  Appellate  Court  to  try  the  ques- 
tion whether  the  lands  in  dispute  form  part 
of  Mouzah  Rampore  in  the  plaintiff's  pergun- 
nah of  Arungonuggur,  or  whether  they  belong 
to  Mouzah  Irasbun  in  the  Ranee's  pergunnah 
of  Soojamutee.    Costs  to  follow  the  result. 


The  7th  February  1872. 

Present  : 

The  Hon'ble  G.  Loch,  Judge, 

Review  of  Judgment— fecial  Appeal— New 
point— Regulation  VIII.»  18x9— Sale  of  Pot- 
nee  in  separate  Lots. 

Application  for  review  of  judgment  pasxei 
by  the  Hon'ble  Justices  G,  Loch  and  G,  C. 
Pauly  on  the  26th  April  rSjiy  in  Special 
Appeal  No,  2oSg  of  i8yo, 

Mr.  Herbert  Cowell.  Receiver  of  the  Estate 
of  Promotho  Nath  Deb  (Respondent), 

Petitioner^ 

versus 

Mohadeb  Mundul  (Appellant), 
opposite  Party. 

Mr,  J,  W,  B.  Money^2Lnd  Baboo  Radhika 
Churn  Mitter  for  Petitioner. 

Mr,  J,  T,  Woodroffe  and  Baboo  Bhowanu 
Churn  Dutt  for  Opposite  Party. 

It  is  not  a  sufficient  ground  for  a  review  of  ju^^nieiit 
passed  on  special  appeal  that  the  point  which  was  dica 
raised,  and  on  which  the  Court's  decision  was  based^ 
was  one  not  raised  in  either  of  the  lower  Coarts,  and 
especially,  as  in  this  case,  where  the  qaestioa  ms 
pointedly  raised  in  the  special  appeal,  and  therespoadr 
ent  had  ample  time  to  prepare  himself  to  meet  the 
statement  therein. 

There  is  nothing  in   Regulation  V 11 1,  of  1819  whidi 
will  allow  a  putnee  to  be  sold  in  separate  lots,  evcft ' 
though  the  whole  putnee  be  sold  by  separate  lots  os 
the  same  day. 

Locht  J. — This  is  an  application  for  t 
review  of  our  judgment  of  the  26th  April 
187 1,  on  the  ground  that  the  decision  come 
to  by  the  Court  on  that  day  was  under  a  mis* 
taken  knowledge  of  the  state  of  the  facts  ot 
the  case;  and  it  has  been  urged  to  day  that 
the  point  which  was  raised  before  the  Court 
on  that  occasion,  and  on  which  the  deciston 
of  the  Court  was  based,  was  a  point  that  was 
not  raised  in  either  of  the  Courts  below. 
And  Mr.  Money,  for  the  petitioner,  has  gone 
through  the  judgments  of  the  Courts  below, 
and  certainly  I  do  not  find  from  the  trans* 
lations  of  those  judgments  that  any  issue  was 
raised  upon  this  point ;  but  the  opposite  party 
informs  me  that  there  has  been  a  mistrans- 
lation, and  that  the  point  was  raised.  Th^c 
is  no  doubt  that,  in  the  special  appeal  to  this 
Court,  the  question  was  raised  pointedly,  and 
the  respondent  had  plenty  of  time  to  prepare 
himself  to  meet  the  statement  therein  made; 
and  that  statement  was  to  the  e£fect  that,  as 
only  a  portion  of  the  tenure  had  been  sold,  the 
auction-purchaser  could  not  obtain  the  bene- 
fits to  which  he  would  be  entitled  had  the. 
whole  putnee  tenure  been  sold,  as  provided 
for  by  Regulation  VIII.  of  1819. 
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That  question  was  fully  contested  before 
us  when  the  case  came  up  for  hearing ;  and  it 
appears  to  me  too  late  to  take  the  objection 
now  raised,  and  of  itself  it  is  not  a  sufficient 
groond  for  admitting  this  application. 

The  second  objection  taken  is  that  the  sale 
of  a  pufne^  is  legal  if  the  whole  of  the 
puime  be  sold,  even  if  it  be  sold  in  separate 
lots,  provided  they  be  sold  on  the  same  day. 

Now,  I  can  find  nothing  in  the  law  (Re- 
gulation VIII.  of  1819)  which  will  allow  a 
puinee  to  be  sold  in  piecemeal.      The  law 
speaks  of  the  tenure  being  sold.     But  it  does 
not  say  the  tenure,  or  such  parts  of  it  as  the 
zemindar  may  see  fit  and  convenient  to  put 
np,  may  be  sold.     It  requires  that  the  tenure 
shoold  be  sold,  and  no  part  of  the  law  says 
that  it  may  be  sold  according  to  the  separate 
shares  of  the  zemindars  entitled  to  receive 
rent  from  the  puineedar  ;  and  certainly  very 
great  inconvenience  might  arise  if  the  tenure 
^rc  divided  and  put  up  for  sale  in  separate 
lots.    The  reason  why  the  tenure,  and  only 
Ae  whole  tenure,  is  to  be  sold  is  perfectly 
cfcar,  because  the  law  gives  an  auction-pur- 
lAascr  such  large  privileges  that  he  is  able  to 
let  aside  all  the  incumbrances   which  have 
^n  created   by   his  predecessors ;  that  of 
itttlf  is  sufficient  to  show  how  inconvenient  it 
would  be  were   a  putnee  put  up  for  sale  in 
l^emeal,  for  part  might  be  sold  and  part  not. 
K  the  view  of  the  law  I  have  taken  be  correct, 
it  appears  to  me  that  the  sale  as  conducted 
in  this  case  (and  it  is  admitted  by  Mr.  Money 
Aat  ^putnee  was  sold  in  separate  lots  of  four 
wmas  each)  was  not  a  sale  as  contemplated 
by  the  law,  and  therefore  I  see  no  reason 
for  admitting  this  application  for  review. 

The  application  is  rejected  with  costs,  fifty 
rapces  being  allowed  for  pleaders'  fees. 


The  7th  February  1872. 
Present : 
The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges, 
Case  No.  348  of  1871. 

Constrnction— Decree— New  Plaint 

^uctllaneous  Appeal  from  an  order  passed 

[      b  the  Judge  of  Dacca,  dated  the   24th 

August  rS^r,  affirming   an   order  of  the 

Uwmsiff  of  Behar,   dated  the   13th   May 

Tarinee  Churn  Dey  (Decree-holder), 

Appellant, 

ver^ 

Bungshee  Buddun  Dey  and  others 

(Judgment-debtors),  JRespondents, 


Baboo  Huree  Mohun  Chuckerhutiy  for 

Appellant. 
Baboo  Doorga  Mohun  Doss  for  Respondents. 

The  plaintiffs  havins^  been  ordered  to  Hie  a  new  plaint 
within  three  months,  held  that  the  Jud^e  below  was 
right  in  holding  that  the  plaintiffs  were  required  to  filo 
their  plaint  within  fhree  months  of  the  final  decree. 

Jackson,  J, — We  think  we  ought  not  to 
interfere  with  the  decision  passed  by  the 
Lower  Appellate  Court  in  this  case.  There 
can  be  no  doubt  that  the  order  was  that  the 
plaintiffs  should  file  a  new  plaint  within  three 
months ;  but  as  the  plaintiffs  were  entitled  to 
a  special  appeal  on  the  whole  question,  and 
as  they  did  go  up  in  special  appeal,  we  think 
that  the  Judge  was  right  in  holding  that  the 
plaintiffs  were  required  by  the  decree  to  file 
their  plaint  within  three  months  of  the  final 
decree,  and  having  done  so  within  that  time 
they  are  in  time.  We  dismiss  this  appeal 
with  costs. 


The  9th  February  1872. 

Present : 
The  Hon'ble  £.  Jackson  and  Dwarkanath 

Mitter,  Judges, 

Jarisdiction—Suit  for  Rent  on  Land  used  for 
Building  Purposes— Act  Vlll.  of  1869,  B.  C. 

Cases  Nos.  633  and  634  of  1871. 

Special  Appeals  from  a  decision  passed  by 
the  Additional  Judge  of  Hooghly,  dated 
the  6th  March  rSyr,  affirming  a  decision 
of  the  Moonsiff  of  Sulkea,  dated  the  2gih 
December  i8yo. 

Brojonath  Koondoo  Chowdhry  (Plaintiff),  * 

Appellant, 

versus 

Gopeenath  Shaha  and  another  (Defendants), 

Respondents, 

Baboo  Ashootosh  Dhur  for  Appellant. 

Mr,  C,  Gregory  AoT  Respondents. 

A  suit  can  be  brougfht  under  Act  VIII.  of  1869,  B.C.« 
for  arrears  of  rent  due  on  account  of  land  used  for  build- 
ing purposes. 

Jackson,  J. — We  think  that  this  case  must 
be  remanded  to  the  Judge.  As  I  understand 
the  Judge's  judgment,  he  has  refused  to  tiy 
this  case,  because  he  states  that  it  was  insti- 
tuted under  Act  VIIL  of  1869,  and  that  Act 
VIIL  of  1869  is  not  applicable  to  lands  used 
for  building  purposes.  I  understand  that  to 
be  the  whole  of  his  judgment,  and  that  he 
will  not  try  the  case,  and  does  not  go  into  the 
evidence  in  the  case,  because  the  suit  is  im- 
properly brought  under  Act  VIIL  of  1869. 
It  seems  to  me  that,  under  section  33,  Act 
VIII.  of  1869,  jurisdiction  is  given  to  the 
Civil  Courts  in  all  cases  which  were  formerly    , 
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broagbt  under  Act  X.  of  1859 ;  and  as  regards 
all  cases  which  did  not  fall  within  Act  X.  of 
1859,  the  jurisdiction  of  the  Civil  Courts  still 
remains  as  it  was  before.     The  meaning  of 
passing  this  law  of  1869,  or  at  all  events  one 
of  the  reasons  of  the  Legislahire  for  enacting 
that  law,  was  to  put  an  end  to  a  great  extent 
to  collision  and  to  the  difficulties  which  arose 
in  ascertaining  the  jurisdiction  between  the 
two  Courts,  Revenue  and  Civil.     This  suit 
having  been  brought  in  the  Civil  Court,  the 
question   can  be    determined    whether   the 
plaintiff  is  entitled  to  enhance  the  defendants' 
xent  or  not.     It  is  true,  as  argued  by  the 
pleader  for  the  respondent,  that  a  notice  was 
jserved  under  Act  X.  of  1859,  but  this  seems 
to  us  to  be  quite  immaterial.     It  was  quite 
proper  that  a  demand  should  be  made  in 
some  way,  and  the  notice,  whether  given  in 
the  form  prescribed  by  Act  X.  of  1859  or 
any  other  form,  is  a  sufficient  demand  for  the 
enhanced  rate.     The  plamiiff  having:  brought 
his  suit,  it  remains  then  for  the  Civil  Court 
to  decide  whether  he  is  entitled  to  what  he 
demands  from  the  defendants.     The  Court 
will   have  to  look   inio   the   grounds   upon 
•which  the  demand  is  made,  whether  they 
are  sufficient  grounds,  and  whether  sufficient 
evidence  has  been  given  of  the  existence  of 
those  grounds,  and  to  decide  whether  the 
plaintiff  is  entitled  to  enhance  the  defendants' 
lent  or  not.    We  set  aside  the  decision  of 
the  Judge,  and  remand  the  case  to  be  tried. 

The  costs  of  this  appeal  to  be  costs  in  the 
suit. 

Muter,  y, — I  am  of  the  same  opinion.  I 
do  not  see  any  reason  why  this  suit  should 
not  have  been  tried  as  a  suit  under  Act  VIII. 
of  1869.  The  rent  claimed  is  alleged  to  be 
due  on  account  of  land,  and  it  makes  no 
differtoce  whether  the  lease  was  originally 
granted  for  building  .purposes,  or  whether 
the  land  is  situated  in  the  heart  of  a  town. 
Section  23,  Act  X.  of  1859,  distinctly  says 
that  all  suits  for  arrears  of  rent  due  on 
€U€Ount  of  land  shall  be  brought  in  the 
Ooilector's  Court  and  nowhere  else ;  and  as 
the  jurisdiction  of  the  Collector  has  been 
transferred  to  the  Civil  Court,  there  seems 
to  be  no  reason  whatever  why  the  suit  should 
not  be  tried  by  that  Court  when  it  is  perfectly 
Clear  that  the  plaintiff  is  suing  for  the  rent 
of  the  land  and  not  for  that  of  the  buildings, 
which  admittedly  belong  to  the  defendant. 
I  have  already  expressed  my  opinion  on  this 
point  at  some  length  in  a  case*  which  recently 
ciAtne  before  me,  and  I  do  not  therefore  wish 

to  say  anything  further. 

—  - 
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The  9th  February  1872. 

Present : 

The   Hon'ble  E.  Jackson  and  Dwarkanath 

Mitter,  fudges. 

Jurisdiction— Former  Suit  for  enlianced  Rent— 
Plea  of  Lakheraj— Present  Suit  for  Declaration 
of  Title  to  disputed  Lands  as  Mai  Lands. 

Case  No.  510  of  187 1. 

Special  Appeal  from  d  decision  passed  by 
the  Additional  Judge  of  Hooghly,  dated 
the  2^th  April  i8yt,  reversing  a  decinm 
of  the  Moonsiff  of  Jehanahad^  dated  the 
jist  December  i8jo, 

IssurChunder  Roy  and  others  (Plaintiffs), 

Appellants, 

versus 

Juggessur  Ghose  and  others  (Defendants), 

Respondjtnts. 

Bahoos  Jugodanund  Mookerjee  and  Kalet 

Mohun  Doss  for  Appellants. 

Bahoos  Debendf  0  Aarain  Bose  and  Luckktt 
Churn  Bose  for  Respondents. 

Plaintiff's  former  suit  in  the  Revenue  Court  for  ar. 
rears  of  rent  at  enhanced  rates,  to  which  defendant  set 
up  a  plea  of  lakheraj,  was  dismissed  on  the  ground 
that  the  kubooleut  propounded  by  plaintiff  was  tuft 
proved.  Held  that  plaintiff  was  now  entitled  to  briof 
this  action  for  a  declaration  of  his  title  to  the  dispvted 
lands  as  part  and  parcel  of  the  mat  lands  of  bis 
semindaree. 

Mitter,  y, — The  plaintiff  in  this  else 
brought  a  suit  in  the  Revenue  Court  for 
arrears  of  rent  at  enhanced  rates. 

The  defendant  set  up  a  plea  of  lakheraj, 
and  denied  the  existence  of  any  relation 
of  landlord  and  tenant  between  him  and  the 
plaintiff.  The  Revenue  Court  dismissed  the 
suit  upon  the  ground  that  the  kubooUut 
propounded  by  the  plaintiff  was  not  proved; 
and  the  plaintiff  has  now  brought  this  action 
against  the  defendant  for  a  declaration  of 
his  title  to  the  disputed  lands  as  part  and 
parcel  of  the  mat  lands  of  his  zemindaree. 

The  Lower  Appellate  Court  has  dismissed 
the  suit  upon  the  ground  that  there  is  00 
cause  of  action  to  justify  its  institution. 

We  are  of  opinion  that,  under  the  circum- 
stances stated  above,  the  plaintiff  is  entitled  to 
bring  this  action  in  order  to  establish,  if  he 
can,  that  the  lands  in  dispute  are  mat  lapds 
of  his  zemindaree,  and  not  the  lakheraj  laads 
of  the  defendant,  as  alleged  by  the  Utter  in 
the  Revenue  Court.  The  pleader  for  the 
respondent  does  not  dispute  the  correctness 
of  this  position  ;  and  as  we  ourselves  hfye  no 
doubt  on  the  point,  we  remand  the  case  to 
the  Lower  AppeliateaCourt  for  trial  on  the 
merits.  The  costs  of  this  appeal  witl  abide 
the  ultimate  resalt. 
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The  15th  January  1872. 

Present : 

Sir  James  W.  Colvile,  Sir  Montague  Smith, 
Sir  Robert  P.  Collier,  and  Sir  Lawrence 
Fed. 

Scttkmeot  in  Ondh— Proprietary  Rig:ht— Dis- 
nntes  between  Grandsonft~Rntu>  D^tdendi— 
Oons  ProbandL 

On  Appeal  from  the  Judicial  Com- 
missioner  of  Oudh, 

Hjder  Hossain 

versus 

Mahomed  Hossain  and  others. 

In  a  dispute  between  two  grandsons  as  to  proprietary 
ikfat  in  a  village  which  bad  been  registered  in  the  name 
Ota  nsember  of  the  elder  branch  of  the  family,  the 
PuvY  CoUNCf  L  held  that  the  raiio  decidendi^  accord, 
ing  to  which  the  legal  presumption  was  in  favour  of  one 

Sindson  claiming  against  another,  and  the  onus  pro^ 
ndi  placed  on  the  one  claiming  to  be  sole  possessor, 
vas  more  consistent  with  equity  and  common  sense 
tiuui  a  hard-and-fast  rule  requiring  the  party  who  claims 
ajoiDt  interest  to  prove  that  the  registered  proprietor 
ni  daly  aocoanted  to  him  for  his  proportionate  share 
of  the  profits. 

Tbis  is  one  of  the  appeals  that  have  lately 
been  brought  from  judgments  or  orders  of 
tbeievenue  officers  engaged  in  making  the 
settlement  of  the  land  revenue  for  the  pro- 
vince of  Oadh.  The  present  case  has  been 
before  several  of  the  Revenue  Authorities, 
vhobave  passed  conflicting  decisions  upon  it. 

In  October  1864,  the  respondents  claimed 
ID  be  entitled,  as  proprietors,  to  one  moiety 
isf  a  village  named  Belowlie  with  its  appur- 
tenant hamlets,  and  to  be  treated  accorvlingly 
m  ibe  settlement  then  in  progress.  This 
daim  was  originally  advanced  by  distinct 
plaints  or  petitions  in  respect  of  different 
hamlets,  but  these  were  consolidated  into  one 
wit  by  an  order  of  the  Exira  Assistant  Com- 
iikiSsioner,  Mahomed  Hossain  Khan,  dated 
the  33rd  of  February  1866,  and  the  subject- 
matter  of  the  litigation  may  be  treated  a^  tne 
viHage  Belowiie. 

Ifc  title  asserted  by  the  respondents  was, 
tbatthe  \^llage  had  originally  belonged  to 
one  Sheikh  Aleemoollah,  their  great-grand- 
toer;  that  he  had  a  daughter  Khyreeyut- 
coftissa,  who  left  two  sons,  viz.,  Lootf 
BtMtain,  the  father  of  the  original  appellant, 
«Bd  Enayut  Hossain,  the  father  of  the  re- 
spondents, who,  as  his  representatives,  were 

ttie  proprietors  of  Jfn  undivided  moiety  of  the 
ifl^je, 

The  ease  of  the  appellant  was  that,  on  the 
<i^Qf  the  common  ancestor,  AleemooUah, 


the  entire  interest  in  the  village  had  some-  / 
how  become  vested  in  his  widow ;  that  she,  I 
about  the  end  of  the  last  century,  transferred 
it  by  deed  of  gift  to  Lootf  Hossain,  who 
thenceforward  held  it  as  sole  proprietor  up 
to  the  time  of*his  death,  when  it  passed  to 
his  son,  the  appellant;  and  that  during  all  ; 
that  period  the  respondents  and  their  father  ' 
had  no  proprietary  interest  in  it,  being  at 
most  dependants  of  the  other  branch  of  the  \ 
family. 

It  was  admitted,  or  hardly  disputed,  on  the 
part  of  the  respondents  that,  after  Aleem- 
ooUah's  death,  his  widow  first,  and  after  her 
death  Lootf   Hossain,   and    after   him   the 
appellant,  had  been  registered  as  the  persons  \ 
responsible  for  the  revenue   assessed  from/ 
time  to  time  on  the  village,  and,  so  far,  asf 
the  ostensible  proprietors  of   it.     But  it  was  I 
insisted  that  this  was  merely  an  arrangement) 
for  fiscal  purposes,  and  that,  notwithstanding^ 
the  registration  in  the  name  of  one  member 
of  the  family  on  behalf  of  the  others,  both 
branches  continued  jointly  to   possess   the  V 
village,  and  to  enjoy  the  revenues  of  it.  j 

It  is  to  be  observed  that  a  suit  so  framed, 
though  tried  by  the  Revenue  Authorities, 
and  in  the  course  of  proceedings  for  effect- 
ing a  settlement  of  the  public  revenue,  does 
not,  in  the  province  of  Oudh,  merely  deter- 
mine who  is  to  be  lumberdar,  or  the  persons 
entitled  to  engage  for  the  payment  of 
revenue,  leaving  the  party  excluded  a  remedy 
in  the  Civil  Courts.  Under  the  provisions 
of  Act  XVL  of  1865,  which,  thoogii  passed 
after  the  commencement  of  this  particular 
suit,  seems  to  have  a  retrospective  effect,  such 
a  suit  involves  a  final  adjudication  on  the 
question  of  proprietary  right.     ^ 

The  following  was  the  course  of  the  litiga- 
tion now  brought  under  review  of  their 
Lordships : — 

The  issues  originally  settled  in  the  suit 
were — 

rst, — Did  the  plaintiffs  (the  respondents)   [ 
ever  receive  the  profits  of  the  village  or  not?   i 

2nd. — Did  the  plaintiffs  live  in  comnnOn  [ 
'^'iih  the  defendant  or  separately?  I 

jrd. — Did  the  defendant  give  the  plaint- 
iffs 881  rupees  for  their  sister's  marriage  in 
1264  F.  or  not  ? 

ifih. — Did  Mussamut  Hyat  Bibee  make  / 
over  this  village  with  others  to  the  defend- 
ant's father  Looif  Hossain,.  and  cause  the 
engagement  to  be  executed  in  his  name,  in 
virtue  of  which  he  remained  in  sole  posses- 
sion without  the  partnership  of  Enayut 
Hossain ;  and,  after  his  father's  death,  did  t;^e  • 
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defendant  himself  remain  in  uninterrupted 
possession  or  not  ? 

On  the  I  St  of  February  1866,  Mahomed 
Hossain,  the  Extra  Assistant  Commissioner, 
decided  the  case  in  favour  of  the  respond- 
ents. ^ 

On  the  19th  June  1866,  this  decision  was 
reversed  by  the  settlement  officer,  Major 
Chamier,  on  the  ground  that  it  was  partly 
based  upon  the  result  of  inquiries  made  out 
of  Court,  and  the  case  was  remanded  for 
trial  on  the  following  issues  : — 

1.  Whether  up  to  1263  F.  (1856)  com- 
\  mensality  existed  between  plaintiff  and  de- 
^  fendant,  and  did  plaintiff  participate  in  the 

profits  ? 

2.  If  so,  did  the  plaintiffs  enjoy  the  said 
portion  of  profits  by  right  or  by  favour  ? 

3.  Whether  estoppel  is  created  by  plaint- 
iffs having  enjoyed  seer  ? 

On  the  7th  May  1866,  Mahomed  Hossain 
having  tried  these  issues  again  decided  the 
case  in  favour  of  the  respondents. 

There  was  a  second  appeal  to  the  seitle- 
ment  officer,  who,  on  the  19th  of  June  1866, 
reversed  the  decision  of  this  native  officer, 
and  dismissed  the  respondent's  claim. 

This  order  was  confirmed  on  appeal  by 
the  Commissioner  of  the  Lucknow  Division 
(Major  Barrow;  on  the  21st  of  September 
1866. 

The  cause  in  the  ordinary  course  of  things 
would  next  have  gone  before  the  Financial 
Commissioner;  but  Major  Barrow  having 
been  intermediately  raised  to  that  office,  it 
was  transferred  to  the  Judicial  Commissioner, 
Sir  George  Couper,  who  on  the  i6th  of 
September  1868.  proceeding  mainly  on  a 
recent  decision  of  the  late  F/mancial  Com- 
missioner, Mf,  Davies,  reversed  the  orders 
of  Major  Chamier  and  Major  Barrow,  and 
affirmed  the  decision  of  the  Court  of  first 
instance  in  favour  of  the  respondents. 

This  ruling  was  afterwards  reviewed  by 
Mr.  Tucker,  who  succeeded  Sir  George 
Couper  as  Judicial  Commissioner,  and  was 
confirmed  by  him  on  the  2nd  December 
1868. 

These  conflicting  judgments,  and  th^ 
argument  addressed  to  their  Lordships  on 
behalf  of  the  appellant,  clearly  show  that  the 
question  between  the  parties  is  not  merely 
one  of  fact,  but  one  involving  the  ralio  deci- 
dendi \Xk  cases  of  the  like  nature. 

The  judgments  of  Major  Chamier  and 
Major  Barrow  proceed  upon  certain  former 
rulings  of  the  Revenue  Courts  in  Uudh. 
These  are  not  before  their  Lordships,  but 
their  effect  seems  to  be  that  the  principle  of 


the  settlement  was  to  be  based  on  the  main- 
tenance of  the  proprietary  right  as  it  existed 
prior  to,  and  at  the  time  of,  the  annexation  of 
the  province  to  British  India  in  1856;  that 
if,  under  the  Kings  of  Oudh,  one  member  of 
the  family  had  been  registered  as  the  sole 
owner  of  the  estate  and  the  person  respon- 
sible for  the  revenue  assessed  upon  it,  it  lay 
upon  those  who  claimed  to  be  jointly  inter- 
ested in  it  to  show,  not  merely  that  they  had 
received  some  indefinite  and  casual  sums  out 
of  the  profits,  or  even  certain  seer  lands  by 
way  of  maintenance,  but  that  the  ostensible 
owner  of  the  estate  had  accounted  to  them 
for  the  aliquot  share  of  its  profits  receivable 
bv  the  owners  of  the  share  claimed.  These 
two  officers  seem  accordingly  to  have  come 
to  the  conclusion  that,  inasmuch  as  the  proof 
of  joint  interest  given  by  the  respondents  in 
the  Court  of  first  instanbe,  to  whatever  it 
amounted,  fell  short  of  this,  their  claim  ought 
to  be  dismissed,  and  the  ostensible  title  of  the 
appellant  allowed  to  prevail. 

The  decision,  however,  of  Mr.  Davies,  on . 
which  the  Judicial  Commissioners  proceeded, 
is  admitted  on  all  hands  to  have  qualified  the  Jl 
former  rulings.     It  is  printed  at  p.  39  of  the 
Record. 

In  that  case  it  appeared  that  the  party 
claiming  a  joint  interest  against  the  party 
who  was  the  ostensible  proprietor  had  held 
7 1  beegahs  seer  land,  and  had  also  received 
sums  averaging  86  rupees.  And  Mr.  Davies' 
judgment,  after  stating  the  question  to  be 
whether  the  respondent  had,  by  the  adverse 
possession  of  the  appellant,  been  excluded 
from  his  inheritance  under  the  Mahomedan 
law,  proceeds  thus  :  **  Under  the  Mahome- 
dan law,  grandsons  are  entitled  to  eqnal 
shares.  Under  the  custom  of  the  country,  : 
one  shareholder  represents  the  family  before 
the  Government,  and  manages  the  estate.  < 
It  is  by  no  means  a  general  practice  to  I 
give  each  sharer  an  account  of  his  share 
of  the  profits  at  the  close  of  the  year. 
No  safe  inference  against  a  shareholder 
can  be  made  from  the  omission.  If  was 
very  frequently  the  case  for  acknowledged 
sharers  to  take  only  a  sufficient  sum  for  their 
own  expenses ;  but  this  involved  no  relin- 
quishment of  their  rights,  nor  did  any  cause 
of  action  arise  until  some  quarrel  took  place 
between  the  parlies  "  And  from  these  pro- 
positions he  inferred,  rsi,  that  there  was  a 
legal  presumption  in  favour  of  a  grandson 
claiming  against  another  grandson,  and  that 
the  onus  of  proof  should  properly  be  placed 
on  the  one  claiming  to  be  sole  possessor  con- 
trary to  law  and  custom;  and,  2ndlyy  that 
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in  the  case  before  him  the  appellant  had  cut 
the  ground  from  under  his  feet  by  paying  to 
the  respondent,  in  addition  to  seer,  a  sum  of 
money  of  fluctuating  amount. 

If  their  Lordships  are  called  upon  by  the 
j present  appeal  to  overrule  the  decision  of 
Mr.  Davies,  and  to  restore  the  rule  supposed 
j  to  be  established  by  the  earlier  cases,  they 
most  decline  to  do  so.  That  decision,  after 
:  foil  discussion,  was  followed  in  this  present 
case  both  by  Sir  George  Couper  and  by  Mr. 
Tucker;  the  principle  which  it  lays  down, 
having  been  thus  sanctioned,  has  probably 
governed  other  settlement  cases  since  decid- 
ed; and  it  appears  to  their  Lordships  to  be 
far  more  consistent  with  equity  and  common 
sense  than  a  hard-and-fast  rule  requiring  the 
party  who  claims  a  joint  interest  to  prove 
that  the  registered  proprietor  has  duly  ac- 
counted to  him  for  his  proportionate  share  of 
the  profits.  In  so  far  as  it  depends  upon  the 
custom  of  Mahomedan  families  holding  lands 
within  the  former  kingdom  of  Oudh,  it  re- 
ceives some  corroboration  from  the  findings 
of  the  Mahomedan  officer  (presumably  con- 
versant with  such  customs;  who  tried  this 
case,  in  the  first  instance,  before  the  date  of 
Mr.  Davies'  judgment. 

It  remains  to  be  considered  whether  the 
principle  of  that  judgment  has  been  correct- 
ly applied  to  the  present  case. 

It  was  argued  for  the  appellant  that  he 
has  not  been  allowed  an  opportunity  of  prov- 
ing the  alleged  deed,  of  gift  to  his  father. 
There  was  nothing,  however,  to  prevent  him 
from  proving  this  deed,  if  he  had  the  means 
of  doing  so,  on  either  of  the  two  trials  before 
the  native  officer.  He  chose,  however,  then 
to  rest  his  case  on  the  order,  or  copy  of  the 
order  of  the  record,  which,  at  most,  proves 
no  more  than  that,  with  the  consent  of  the 
family  at  the  time,  the  village,  which  had  been 
entered  in  the  revenue  register  in  the  name 
of  the  widow  of  Aleemooliah,  was  transfer- 
Ted  into  that  of  Lootf  Hossain  on  the  sugges- 
^n  that  he  had  been  appointed  by  her  as 
^i  successor.  Their  Lordships  apprehend 
that  snch  an  arrangement  was  not  uncom. 
nwn;  nor,  if  proved,  would  it  under  the 
Idling  of  Mr.  Davies,  or  even,  according  to 
the  stricter  rule  of  their  earlier  cases,  be  con- 
clusive against  the  claim  of  those  who  might 
contend  that  they  had  nevertheless  continued 
to  retain  a  joint  interest  in  the  property. 
The  decisions  differ  only  as  to  the  degree  of 
proof  required,  and  as  to  the  party  on  whom 
tbe  burthen  of  proof  lies. 
.  It  is  no  doubt  true  that,  before  Major 
Chamier,  the  appellant's  pleader  proposed 


to  give  further  evidence  in  support  of  his 
client's  title  under  the  alleged  gift;  and  that 
that  officer,  who  had  decided  the  other  issues 
in  favour  of  the  appellant,  refused  to  admit 
it,  stating,  "  I  consider  that  the  fresh  plea  of 
gift  should  n(ft  be  entertained  at  this  late 
stage  of  the  case."  But  their  Lordships  are 
far  from  thinking  that  this  refusal  would 
have  been  improper  had  the  decision  of  the 
settlement  officer  on  the  merits  been  the 
other  way.  And,  however  that  may  be,  it 
appears  to  them  that  no  substantial  injury 
has  been  done  to  the  appellant  by  it.  For  If 
it  is  clear  that  the  real  issue  between  thdj 
parties  is  whether,  notwithstanding  the  titl^l 
registered  on  the  revenue  records,  both  branch- 
es of  the  family  continued  as  a  joint  family 
to  possess  and  enjoy  the  village.  If  that 
were  made  out,  very  little  credit  would  be 
due  to  an  ancient  deed  of  gift,  by  whatever 
proof  supported,  since  it  would  be  inconsis- 
tent with  the  proved  possession  and  enjoy- 
ment of  the  estate. 

Have,  then,  joint  possession  and  enjoyment 
been  established  in  the  decree  which  satisfies 
the    ruling  in    Mr.    Davies'    case?     Their 
Lordships  are  not  insensible  to  the  looseness 
of  much  of  the    evidence  taken  before  the 
native  officer.     But  they  are  of  opinion  that 
there  was  before  him  legal  evidence  which  1 
(if  believed)  would  warrant  his  findings,  at  \ 
least  to  the  extent  that  the   seer  land  was  *> 
enjoyed  by  the  respondents  of  right  and  not 
by  favour,  and  that  their  status  was  not  that  V 
of  dependants  but  of  co-proprietors,  although  ' 
the  sums  drawn  by  them  from  the  profits 
may  have  fluctuated  in  amount,  and  not  have 
been  the  subject  of  a  regular  accounting. 
This  would  satisfy  the  ruling  9f  Mr.  Davies, 
though  it  might  not  satisfy  the  requirements 
of  the  earlier  cases  on  which  Major  Chamier 
and  Major  Barrow  proceeded. 

Their  Lordships,  in  considering  this  ap- 
peal, have  felt  that  in  cases  of  this  nature, 
wherein  the  procedure  is  somewhat  loose,  and 
the  merits  depend  much  upon  local  custom 
and  local  inquiry,  it  is  even  more  necessary 
than  it  is  on  appeals  from  the  decisions  of 
fhe  Civil  Courts  in  the  regulation  provinces 
to  act  on  the  principle  of  not  disturbing  the 
judgment  under  appeal,  unless  they  are  satis* 
fied  that  it  is  substantially  wrong. 

Here,  after  full  consideration  of  the  argu-  \ 
ments  for  the  appellant,  they  have  been  un- 
able to  satisfy  themselves  that  there  is  sub- 
stantial error,  either  in  the  finding  of  the  facts, 
or  in  the  principle  of  law  that  has  been  ap- 
plied to  them ;  and,  therefore,  they  have  come 
to  the  conclusion  that,  without  calling  on  t)ie 
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other  side,  they  ought  to  advise  Her  Majesty 
to  affirm  the  decree  or  order  of  ihe  Judicial 
Commissioner  of  Oudh,  and  dismiss  this  ap- 
peal with  costs. 


The  39th  January  1872. 
Present  : 

The  Hon'ble F.  B.Kemp,  A.  G.  Macpherson, 
and  E.  Jackson,  Judges, 

Wili^-BoBE   fidea—Succession    (of  Wife  and 
Sons)— Issues— Judgment— -Costs. 

Case  No.  190  of  1872. 

Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Dacca,  dated 
the  14th  June  1870. 

The  Rev.  Francisco  de  Assis,  Vicar-Gene- 
ral and  Superior  of  the  Portuguese  Mission 
in  Bengal  (Plaintiff),  Appellant, 

versus 

Louisa  Dos  Anjos  and  others  (Defendants), 

Respondents, 

Messrs,  G.  C.  Paul  and  Rvans  and  Baboo 
Toolsee  Doss  Seal  for  Appellant. 

Baboos    Kalee    Mohun    Dass    and    Doorga 
Mohun  Doss  for  Respondents. 

The  plaintiff  claimed  under  a  willj  aad  the  Subordi* 
nate  Judf e  having-  found  the  will  not  bond  fide  ought  to 
have  decided  the  case  on  that  issue  only,  instead  of  ^oing 
into  the  other  issues  affecting  the  right  of  succession  of 
tibe  wife  and  sons  of  the  testator.  The  judgment  of  the 
Subordinate  Judffe  was  therefore  declared  conclusive  as 
to  the  matter  of  the  bona  fides  of  the  will,  and  his  award 
of  one  set  of  costs  to  all  the  defendants,  although  they 
appeared  by  separate  vakeels,  was  upheld,  the  defence 
being  a  common  and  not  a  separate  one. 

Kemp,  J, — In  this  case  a  cross  appeal  has 
been  filed  by  the  respondents.  The  substance 
of  this  appeal  is,  that  the  Subordinate  Judge 
was  wrong  in  his  decision  upon  the  issues^ 
with  reference  to  which  he  holds  that  the 
will,  if  proved,  would  not  be  invalidated  under 
the  Succession  Act  by  the  existence  of  the 
wife  and  sons  of  the  testator;  that  the 
Subordinate  Judge  is  wrong  in  law  in  hold- 
ing that  a  wife  is  not  a  relation  within  ihe 
purview  of  section  105  of  the  Succession 
Act ;  that  the  Subordinate  Judge  is  wrong  in 
law  iu  holding  that  the  defendants  Nos.  2 
^  and  3,  Benjamin  Frederick  Dos  Anjos  and 


Alexander  Frederick  Dos  Anjos,  are  not  the 
legitimate  sons  of  the  late  Roque  Maria  Dos 
Anjos  ;  that  the  Subordinate  Judge  is  wrong 
in  having  allowed  only  one  set  of  costs, 
inasmuch  as  the  defence  was  separate,  and 
the  defendants  appeared  by  separate  vakeels; 
and  that  the  Subordinate  Judge  was  farther 
wrong  in  holding  that  the  testator  was  com* 
petent  to  alienate  the  properties  by  beqnest 
to  the  Church,  contrary  to  the  terms  of  the 
will  of  Dr.  Clemente  Dos  Anjos. 

Now,  in  this  case  the  Subordinate  Jtidge 
having  found  that  the  will  was  not  bond  fide, 
he  ought  to  have  stopped  there,  for  ^ 
Church  claimed  under  this  will ;  and  if  the 
will  were  not  bond  fide,  the  claim  of  the 
Church  necessarily  failed,  and  the  case  ought 
to  have  been  decided  upon  that  issue  alone; 
but  the  Subordinate  Judg^,  like  most  Native 
Judges,  being  apprehensive  that  this  Court 
might  take  on  appeal  a  different  view  to  that 
taken  by  him  with  reference  to  the  will,  went 
into  the  issues  which  are  raised  in  the  cross* 
appeal. 

We  think  that  he  ought  to  have  dismissed 
the  case,  finding,  as  he  did,  that  the  will  «as 
not  bond  tide.  His  decision  upon  the  other 
issues  is  superfluous. 

We  have  to-day  in  our  judgment  given  our 
opinion,  two  of  my  learned  colleagues  find- 
ing that  the  will  has  not  been  proved.  I 
have  gone  somewhat  beyond  what  my  learned 
colleagues  thought  proper  to  do  in  this  case, 
and  have  held  not  only  that  the  will  is  not 
proved  but  that  it  is  a  spurious  will. 

We  think  it  unnecessary  to  enter  into  the 
questions  raised  in  this  cross-appeal,  we  give 
no  opinion  whatever  upon  these  issoeSi 
finding  as  we  do  that  the  will,  to  say  the 
least  of  it,  is  not  proved. 

Under  these  circumstances,  the  decision  of 
the  Subordinate  Judge  will  not  be  conclusive 
between  these  parties  upon  any  other  matter 
than  the  matter  which  has  been  tried  by  os, 
namely,  the  bona  fides  or  otherwise  of  tWs 
will. 

With  respect  to  costs,  we  think  that  the 
defence  being  a  common  defence,  the  Subor* 
dinate  Judge  was  right  in  awarding  only  000 
set  of  costs. 

The  cross-appeal  must  be  dismissed. 

Macpherson  and  Jackson,  JJ^--^^  «<»' 
cur. 
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The  ind  Febroary  1872. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  £.  Jackson, 

Judges. 

Ce(tifictte--Cliildles8  WMovra  of  Brother  aad 
Nepliew-'IUegitiiiiate  Sons. 

Case  No.  325  of  1871. 

Miscellaneous  Appeal  from  an  order  pass- 
ed  by  the  Deputy  Commissioner  of  Ha- 
tareebagh,  dated  the  2jst  August  i8ji. 

Prodhan  Ram  and  another  (Objectors), 
Appellants, 

vfrsus 

iIoBit  Jeria  Kooer  and  another  (Petitioners), 

Respondents. 

Babco  Taruck  Nath  Dutt  for  Appellants. 

No  one  for  Respondents. 

_^The  childiess  widows  of  the  brother  and  nephew  of  a 
Kceased  person  are  not  entitled  under  the  Hindoo  law 
to  be  considered  as  the  legal  representatives  of  the  de- 
^x^B^i  and  there  beinflf  evidence  in  this  case  of  the  de- 
c'^scd  having  ateigned  his  propertpr  to  his  iUegitimate 
■OQS,  and  acknowledged  them  as  his  sons,  a  certificate 
"Ber  Aa  XXVII.  of  i860  to  administer  to  his  estate 
*»Sniiitedtothem. 

Kmp,  J. — This  is  an  application  for  a  cer- 
tifiuic  under  Aft  XXVII,  of  i860  to  admi- 
nister to  the  estate  of  one  Shib  Nath  Singh, 
faeased.  Tlie  applicants  were  No,  i,"  the 
^dless  widow  of  Shib  Nath's  brother,  Lul- 
Bt  Ram,  and  No.  2,  the  childless  widow  of 
Bebaree  Singh,  the  son  of  Deendar  Singh, 
Uiolber  brother  of  Shib  Nath.  They  were 
^>po8ed  in  this  application  by  the  appellants, 
^  are  the  illegitimate  sons  of  the  late 
Shib  Nath  Singh.  They  urged  that  Shib 
Math  lived  separately  from  his  brothers  and 
oil  brothers'  widows ;  that  he  assigned  to 
Aoa  in  his  lifetime  the  whole  of  his  pro- 
P^  and  acknowledged  them  to  be  his  sons ; 
^  that,  under  any  circumstances,  the  peti- 
<>OMn  are  no  heirs  at  all  to  Shib  Nath,  and 
^i^ttet  entitled  to  a  certificate.  Nobody 
appears  lor  the  respondent. 

We  think  it  clear  that  the  childless  wi- 
4w8  <rf  the  brother  and  nephew  of  the  de- 
ceased are  not  entitled  under  the  Hindoo 
«wto  be  considered  as  the  legal  representa- 
tives of  the  deceased  Shib  Nath. 
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The  illegitimate  sons  of  Shib  Nath  having 
applied  for  a  certificate,  and  as  there  is  evi- 
dence  of  the  assignment  to  them  of  his  pro- 
perty by  their  father  and  of  his  acknowled^ 
ment  that  they  are  bis  sons,  we  direct  that  a 
certificate  be  granted  to  them. 

The  decision  of  the  Deputy  Commissioner 
is  reversed,  and  this  appeal  decreed  with  costs. 


The  2nd  February  1872. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges. 

Appeal— Act  VIII.  of  1869  B.  C,  %.  102-Sale 
in  Ezecntion— Decree  for  Rent  below  looiRa. 

Case  No.  351  of  1871. 

Miscellaneous  Appeal  from  an  order  passea 
by  the  Judge  of  Dacca,  dated  the  22nd 
August  187 r,  affirming  an  order  of  the 
Moonsiff  if  Fureedpore^  dated  the  gth 
June  i8jt. 

Deb  Coomaree  Dossee  (Judgment-debtor), 

Appellant, 

versus 

Gunga  Dhur  Dutt  (Auction-purchaser)  and 
r  nother  (Decree-holder),  Respondents. 

Baboo  Tar  a  Nath  Chucker  butty  for 
Appellant. 

Baboo  Grija  Sunkur  Mojoomdar  for 
Respondents. 

No  appeal  lies  under  section  102,  A45\  VIII.  of  i8<Sp 
B,  C,  from  the  order  of  a  District  fudge  on  an  ap^li* 
cation  connected  with  the  sale  of  a  tenure  in  execution 
of  a  decree  for  arrears  of  rent  below  100  rupees. 

Jackson,  /.—A  preliminary  objection  Is 
taken  by  the  respondent  that  no  special  ap- 
peal lies  in  this  case.  It  appears  that  this 
was  an  application  connected  with  the  sale 
of  a  tenure  in  execution  of  a  decree  for 
arrears  of  rent  for  an  amount  under  100  ru- 
pees, the  decree  having  been  passed  by  the 
District  Judge.  Section  10a  of  Aft  VIII.  of 
1869  B.  C.  lays  down  that  there  shall  be  no 
appeal  from  the  order  of  a  District  Judge  in 
such  a  case,  and  as  no  special  appeal  lies,  this 
appeal  must  be  dismissed  with  costs. 
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The  5ih  February  1872. 

Present : 

^  The  Hon'ble  G.  Loch  and  W.  Ainslie, 

Judges, 

Mahoffledan  Law— Inheritance— Will— Defined 
Shares— Limitation— Trustee. 

Case  No.  145  of  1871. 

Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  0/ Purneah,  dated 
the  1 6th  May  iSyi, 

Ranee  Khajobranhissa  (Defendant), 
Appellant^ 

versus 

'    Mussamut  Roheemunnissa  and  others 
(Plainiiffs),  Respondents, 

Mr,  R.  E  Twidale  for  Appellant. 
Mr,  C,  Gregorv  for  Respondents. 

A  Mahomedan  testator  by  will  desired  that  his  move- 
able estate  should  not  be  aiyided  or  alienated  by  any 
of  his  heirs,  and  directed  his  executor  to  appropriate 
the  net  income,  according-  to  a  schedule  annexed  to  his  1 
will,  xmonj;  certain  specified  persons  divided  into  two  . 
classes,  vi'b  ,  those  who  took,  and  those  who  did  not 
take,  by  inheritance.  Held  that  the  intention  of  the 
testator  was  to  endeavour  to  prevent  anv  partition  of 
the  estate,  and  not  to  convert  his  heirs^at-Iaw  into  mere 
annuitants  taking  grants  from  him. 

r 

HktD  also  that  the  executor,  holding  the  estate  in 
trust  to  pay  the  profits  in  certain  defined  shares  to  the 
heirs  ana  their  representatives,  could  not  plead  adverse 
possession  agaiist  them,  so  as  to  bar  their  claim  by 
limitation. 

Ainslie,  J, — This  is  a  suit  by  one  of  the 
daughters  of  Rajah  Syed  Deedar  Hossein 
againstMussamutKhajoorunnissa and  others, 
heirs  of  the  late  Rajah  Enayet  Hossein,  to  re- 
cover Rs.  9,837-8,  arrears  of  allowances  pay- 
able under  the  will  of  Rajah  Deedar  Hossein 
to  the  plaintiff  and  her  sister  and  mother,  the 
two  last  being  now  dead.  In  respect  of  the 
allowance  to  the  plaintiff  herself,  there  is  now 
no  dispute;  the  questions  before  us  are 
whether  the  allowances  settled  on  the  sifter 
and  mother  pass  by  inheritance  to  the 
plaintiff,  or  lapsed  on  their  deaths;  and 
whether,  if  they  did  pass  by  inheritance,  the 
claim  is  not  barred  by  the  law  of  limitation. 

The  Judge  below  has  decidfsd  both  points 
in  the  plaintiff's  favour,  and  we  think  he  has 
rightly  decided  them. 

.  Rajah  Deedar  Hossein,  by  a  will  dated 
19th  K^rtick  1247  Moolkee,  appointed  his 


eldest  son,  Enavet  Hossein,  sole  executor, 
and  directed  that  the  immoveable  estate 
should  not  be  divided  or  alienated  by  aoy  of 
his  heirs,  the  entire  undivided  immoveable 
estate  (one-third  being  first  deducted  under  a 
hiba-biUewuz  in  favour  of  the  eldest  son  in  the 
testator's  lifetime)  was  to  remain  in  the 
possession  and  under  the  management  of  the 
executor  ;  and  after  payment  of  the  Govern- 
ment revenue  and  other  charges,  the  net  in- 
come was  directed  to  be  appropriated  accord- 
ing to  a  schedule  attached  to  the  will. 

In  the  body  of  the  will  there  occar  these 
words :  '*  Wa  bakee  do  sulo  men,  bad  adii 
"  den  kurg  khdhan,  ala  kudr  hisseh  russudi 
"  bu  subeel  turkah  humdri,  khod  wusee,  wa 
"  jumlah  furzundan  zukoor  wainas,wazojab, 
"  wa  zuveer  ool  bukook,  wa  durmaha  diran 
*'  yani  rufeekan  wa  itializimin  ♦  ♦  *  bo- 
"  mowjib  tufseel  zail  diya  kurenge."  " (The 
"  executor)  shall  give  out  of  the  remaining 
"  two  thirds,  after  paying  moneys  due  to  my 
"  creditors,  according  to  the  proportionate 
"  shares  by  way  of  inheritance  from  me  of 
"  the  executor  himself  and  of  all  my  children, 
''  male  and  female,  and  of  my  wife  and  of 
"  those  who  have  rights,  and  also  of  the  re- 
"  cipients  of  salaries  (or  monthly  allowances) 
"  that  is,  friends  and  servants  according  to 
"  the  schedule  given  below." 

Here  the  testator  clearly  has  in  mind  that 
some  of  the  persons  specified  are  persons 
who  take  his  estate  by  inheritance  in  certain 
known  shares,  or  shares  determinable  under 
fixed  rules.  It  is  not  quite  clear  where  he 
draws  the  line,  dividing  these  persons  from 
the  others  specified  ;  but,  on  turning  to  the 
schedule  to  which  he  refers,  it  appears  that 
he  has  distinctly  marked  the  two  classes. 

In  this  schedule  he  puts  down  the  net  in- 
come of  two-lhirdB  of 
his  estates  at  Rs.  16,5^* 
14-19-2  ;  then  he  appro* 
priates  this  undervarioos 
heads,  assigning  to  eack 
the  amounts  noted  B»r« 
Z — 7"o":; ginally.  The  first  of  thcf 

terms  as  used  in  the  body  of  the  will, ''  Bn 
heel  turkah  khod  wasee,  wa  jame  furzundan  za 
koor  wa  inas,  wa  zojeh  mun  moosee,wa  rov 
ool  bukook."  And  the  second  is  headed,  "Dof* 
mahadaran  rufeekan  wa  mul^zim^n  wagab; 
rah."  Thus  all  to  whom  the  Rs.  a  1,000  per  an 
num  are  assigned  are  those  who  take  "  bu  su 
eel  turkah,"  i>.,  by  inheritance.  These  pen 
are  then  tnentioned  in  detail ;  each  of  ; 
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ts  to  take  Rs.  2,400  per  annum ;  each  of 
5  daughters  is  to  take  Rs.  1,200  per 
annam;  his  wife  Rs.  2,100;  and  4  khadi- 
}^.  mahs  Rs.  900  among 
them.*  Then,  if  we  look 
at  the  amounts,  we  see 
that  the  sons  and 
daughters  are  treated 
precisely  on  the  terms 


*  5  sons  12,000 
54aociiter5  6,ooo 
Wife  2,  i  00 

4  khadimahs  900 


Rs.  21,000 

on  which  they  would  inherit  under  the 
Mahomedan  law,  the  sons  taking  double  the 
shares  of  the  daughters.  The  wife  and  kha- 
dimahs  among  them  get  rather  more  than  the 
ilh  share  of  wives  (the  wife  rather  less, 
if  her  share  only  is  taken  into  account), 
and  it  is  unequally  distributed,  but  still  there 
is  no  reason  to  doubt  that  the  testator  looked 
upon  all  these  persons  as  entitled  to  inherit, 
and  it  is  in  evideqpe  that  his  son  Enayet 
Hosseln,  the  executor,  treated  these  assign- 
ments as  heritable. 

There  really  is  no  doubt  as  to  the  terms 
of  the  will ;  but  if  there  were,  it  would  be 
removed  at  once  by  considering  what  the 
position  of  the  testator  was.  As  a  Mahomedan 
gentleman,  he  could  not  have  been  ignorant 
of  the  rules  of  inheritance  o!  persons  of  his 
creed;  and  he  must  also  have  been  aware 
that  it  was  out  of  his  power  to  alter  the 
course  of  descent  without  the  consent  of  his 
heirs,  so  that  we  must  take  him  merely  to 
hate  intended  what  his  w^ords  show  to  have 
heenhis  intention,  namely,  to  endeavour  to 
prtvcnt  any  partition  of  the  estate.  There 
can  be  no  doubt  that  his  daughters  acquired 
rights  which  were  capable  of  being  trans- 
mitted by  inheritance,  and  his  own  acts  show 
that  their  mothers  were  included  among  the 
heirs-at*Iaw.  The  contention  that  the  sums 
Tere  granted  merely  as  annuities  cannot  be 
npported.  They  were  the  profits  of  the 
^es  which  the  testator  believed  to  be  the 
rights  of  the  several  persons  named,  claim- 
^k  by  them  independently  of  any  will ;  and 
^  fact  that  they  consented  to  leave  the 
estate  undistributed,  as  the  testator  desired, 
tes  not  change  their  position,  and  convert 

them  from  heirs-at- law  into  mere  annuitants 

^tng  grants  from  the  testator. 

This  finding  disposes  of  the  question  of 
hailatlon.  The  executor  holding  the  landed 
^te  in  trust  to  pay  the  profits  in  certain 
uefined  shares  to  the  heirs  and  their  repre- 
sentatives cannot  plead  adverse  possession 
^W.  those  parties. 

The  appeal  is  dismissed  with  costs. 


The  6th  February  1871. 

Present : 

The  Hon'ble  Louis  S.  Jkckson  and  A.  G. 
Macpherson,  Judges, 

ETidence^Estoppel— Co-sharers. 

Case  No.  850  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Jessore^  dated, 
the  6th  June  iSyiy  modifying  a  decision 
of  the  Moonsiff  of  Narail,  dated  the 
30th  May  iSyo, 

Nobin  Chunder  Doss  (Plaintiff),  Appellant, 

versus 

Nim  Chand  Doss  and  others  (Defendants), 

Respondents, 

Bahno  Grija  Sunkur  Mojoomdar  for 

Appellant.  • 

Baboo  Chunder  Madhub  Ghose  for 
Respondents. 

A  decision  between  a  ryot  and  a  body  of  co-sharers 
is  notbindingf  upon  the  S'sveral  co-sharers  inter  se* 

Jackson,  J. — Thc  plaintiff's  suit  was 
brought  to  recover  a  4  annas  17  gundahs 
I  kura  2  krantees  and  4  biss  share  of  a 
talook.  The  defendants  set  up  limitation  in 
respect  of  a  portion  of  the  share  ;  and,  besides 
the  plea  of  limitation,  the  issue  upon  the 
merits  framed  in  the  Court  of  first  instance 
was — what  is  the  plaintiff's  share  in  the  pro- 
perty in  dispute  under  the  Hindoo  law  ? 

One  of  the  defendants,  named  Shib  Nathr 
Doss,  also  set  up  in  his  written  statement  a 
previous  butwarra  between  f\\  the  co- 
sharers.  The  Moonsiff  noticed  this  allega- 
tion of  butwarra,  but,  regard  being  had  to 
all  the  evidence,  he  thought  that  the  plaintiff 
had  failed  to  make  out  a  right  to  more  than  3 
annas  7  gundahs  and  a  fraction,  and  he* 
gave  a  decree  accordingly. 

Both  parties  were  dissatisfied  with  the 
decision  of  the  Moonsiff,  and  both  appeal- 
ed to  the  Judge;  and  it  was  on  the  appeal 
of  the  defendant  that  the  Judge  cut  down 
the  decree  of  the  Moonsiff  to  2  annas  13 
gundahs  i  kura  and  1  krantee. 

In  coming  to  this  decision,  the  Judge 
appears  to  have  relied  very  mainly  upon 
what  took  place  in  a  previous  suit  brought  in 
the  year  i860  by  one  Khosal  Mundul  against 
the  owners  of  the  property.  He  set  up  a 
pottah  granted  by  the  several  co-sharers; 
and  the  party  in  possession,  it  seems,  claimed 
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under  a  po//ah  granted  by  Shib  Nath,  one  of 
the  co-sharers,  exclusively.  The  Judge  appears 
to  have  dealt  with  this  suit  as  if  it  had  been 
a  suit  between  the  party  setting  up  the  bu/- 
warra  and  the  other  co-sharers,  and  he  makes 
it  a  reproach  against  the  plaintiff  that,  in  the 
present  case,  he  makes  allegations  contrary  to 
the  statement  which  he  made  in  that  other 
suit;  and,  further,  he  uses  the  decision  in  that 
suit  as  if  it  were  a  decision  binding  upon  the 
other  co-sharers  inler  se. 

One  may  have  suspicions — and  it  is  a 
view  of  the  case  which  presented  itself  to 
me  as  a  possible  one — that  that  suit  might 
have  been  brought,  though  colourably,  by  a 
ryot  claiming  under  a  pottah  granted  by  these 
parties,  yet,  in  reality,  by  certain  of  the  co- 
sharers  against  the  others.  But  that  is  a 
mere  hypothesis,  and  there  is  nothing  to 
support  it ;  and  as  the  thing  stands,  it  is  a 
decision  between  a  ryot  and  the  body  of  the 
co-sharers.  There  is  nothing,  .therefore, 
which  makes  that  decision  evidence  between 
the  several  co-sharers,  nor  is  there  any  ground 
for  saying  that  the  plaintiff  in  this  suit  has 
made  statements  at  variance  with  those  pre- 
viously made. 

The  decision  of  the  Judge  therefore,  as 
far  as  it  is  grounded  upon  that  piece  of  evi- 
dence, has  no  legal  foundation,  and  the  case 
must  go  back  to  him  for  re-consideration 
upon  the  rest  of  the  evidence. 

The  defendants  set  up  limitation,  and  the 
Judge  appears  to  confirm  that  objection  of 
theirs,  so  far  as  it  relates  to  that  portion  of 
the  property  in  dispute  which  the  plaintiff 
claimed  under  one  Ram  Dhun;  but  it 
may  be  necessary  to  consider  that  plea  as  it 
affects  the  rest  of  the  property.  The  Judge 
will,  therefofe,  have  to  take  that  into  con- 
sideration in  disposing  of  the  suit. 

Macpherson,  J. — 1  concur. 


The  6th  February  1872. 

Present : 

The  Hon'ble  Louis  S.  Jackson  and  A.  (J. 
Macpherson,  Judges. 

Mortgage—  Estoppel 

Case  No.  1074  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Jessore,  dated 
the  16th  June  rSyr,  affirming  a  decision 
0/  the  Subordinate  Judge  of  that  district, 
dated  the  20th  May  iSjo, 


Sreenath  Nag  (Defendant),  Appellant, 

versus 
Chundernath  Ghose  (Plaintiff),  Respondent. 

Baboo  Doorga  Mohun  Doss  for 
Appellant. 

Baboo  Ashootosh  Dhur  for  Respondent. 

Defendant,  in  consideration  o£  money  advanced  bf 
Shbshee  Bhoosun,  chose  to  enter  into  a  mortgage  with 
plaintiff*  who  now  sues  for  possession  after  foreclosure 
of  mortgagee.  Held  that  it  did  not  lie  in  defendant's 
mouth  to  object  to  the  suit  being  brought  by  Sboshee 
Bhoosun  in  plaintiff*s  name. 

Jackson,  J, — This  was  a  suit  by  Chunder- 
nath Ghose  to  get  possession  of  immoveable 
property,  after  foreclosure  of  a  mortgage 
executed  by  the  defendant. 

The  defendant  in  his  •answer  alleged  that 
Chundernath  Ghose  had  no  interest  whatever 
in  the  mortgage ;  that  the  money  had  been 
advanced  by  Chundemath's  uncle,  Shoshee 
Bhoosun  Nag ;  and  that  the  mortgage  had 
been  granted  to  him,  but  that  subsequently, 
on  the  defendant's  application,  Shoshee 
Bhoosun  had  agreed  to  allow  further  lime  ^ 
for  the  payment  of  ihe  money  advanced  ;and 
that,  on  the  faith  of  such  agreement,  the 
defendant  had  paid  the  sum  of  1,300  rupees 
to  Shoshee  Bhoosun  ;  that  Shoshee  Bhoosun 
afterwards  fraudulently  failed  to  execute  the 
necessary  documents ;  and  that  the  suit  was 
now  brought  to  obtain  possession  in  contra- 
vention of  the  stipulations  entered  into. 

The  Subordinate  Judge  who  tried  the  case 
appears  to  have  gone  into  the  question, 
whether  the  money  belonged  to  Shoshee 
Bhoosun  or  the  nominal  plaintiff,  and  found 
that  it  belonged  to  the  plaintiff.  On  the 
other  points,  be  found  against  the  defendant, 
and  gave  judgment  for  the  plaintiff. 

On  appeal,  the  Additional  Judge,  without 
stating  on  what  ground  he  came  to  that  con- 
clusion, states,  as  his  opinion,  that  the 
defendant  had  borrowed  the  money  from 
Shoshee  Bhoosun,  and  that  the  mortgage- 
deed  was  made  out  in  the  name  of  Chunder- 
nath. He  then  went  on  to  consider  whether 
the  judgment  of  the  Court  below  had  been 
properly  arrived  at ;  and  he  notices  an  alle- 
gation of  the  defendant  that  he  had  been 
prejudiced  by  the  refusal,  or  omission,  of  the 
Court  below  to  examine  his  witnesses  on 
the  day  fixed  for  the  trial,  on  which  day  he 
had  them  in  attendance.  Upon  this  point,  the 
Judge  found  that  there  was  no  reason  for 
discrediting  that  which  the  Court  of  first 
instance  recorded,  namely,  that  the  witnesses 
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were  not  in  attendance,  excepting  two  who 
bad  been  duly  examined.  He»  therefore,  dis- 
missed the  appeal. 

Tbe  defendant,  in  special  appeal,  seeks  to 
sbow  us,  from  an  affidavit  which  he  filed  at 
tbe  time  of  making  his  application  for  leave 
to  appeal  specially,  that,  in  point  of  fact,  his 
witnesses  were  all  in  attendance,  and  he  savs 
that  the  record  shows  the  same  thing. 

This  is  a  matter  oti  which  I  conceive  we 
are  not  at  liberty  to  receive  his  affidavit,  or 
to  go  ialo  evidence.  On  this  point,  it  was  his 
business  to  have  satisfied  the  judge  of  the 
Lower  Appellate  Court. 

Then  the  next  point  raised  is  that,  as  the 
Jndge  bas  found  that  the  money  advanced, 
in  consideration  of  which  the  mortgage  was 
effected,  belonged  not  to  the  plaintiff  but  to 
Shoshee  Bhoosun,  th*e  suit  ought  to  have  been 
dismissed. 

It  is  difficult  to  see  how  it  lies  in  tbe 
mouth  of  the  defendant,  who,  receiving 
tbe  money  himself  from  Shoshee  Bhoosun, 
chose  to  contract  with  Chundernath,  to 
object  to  the  suit  being  brought  in  the  same 
form.  It  is  not  suggested  that  Chunder- 
nath is  claiming  the  money  on  his  own  be- 
half, or  setting  up  bis  own  rights  in  opposition 
to  those  of  Shoshee  Bhoosun.  It  is  clear 
that  the  transaction  is  one  between  the  de- 
fendant and  Shoshee  Bhoosun  throughout, 
and  that  this  suit  is  one  which  Shoshee 
Bhoosun  is  conducting,  although  the  name  of 
Chundernath  is  used. 

There  is  no  ground,  therefore,  for  our 
selling  aside  the  judgment  of  the  Lower  Ap- 
pellate Court,  and  the  appeal  must  be  dis- 
missed with  costs. 

Macpherson,  y. — I  concur. 


The  8th  February  1872. 
Present : 

The  Hon'ble  F.  A.  Glover  and  W.  Ainslie, 

\  Judges, 

\    .    

I   Ace  XXVII.  of  i860— Questions  of  Title— Regu- 

I  UrSuit 

[  Case  No.  341  of  1871. 

Miscellaneous  Appeal  from  an  order  pass- 
ed by  the  Judge  of  Gj'a,  dated  the  jist 
August  i8yi. 

Shaikh  Imamun  (Objector),  Appellant, 

versus 
Mn38t.  Nunnoo  (Petitioner),  Respondent. 


Mr,  A.  F,  Ling  ham  and  Baboo  Boodh  Sein 
Singh  for  Appellant. 

Mr,  C,  Gregory  and  Moonshee  Mahomed 
Vusufiox  Respondent. 

Under  Act  XXVII.  of  1S69,  no  question  of  title  to  any 
specific  property  can  properly  be  tried.  A  party  seeking 
to  raise  such  a  point  should  t>e  referred  to  a  regular  suit. 

Ainslie,  J, — ^This  is  an  application  under 
Act  XXV^II.  of  i860  for  a  certificate  by  the 
widow  for  the  administration  to  the  estate  of 
her  deceased  husband.  The  appellant  before 
us  appeared  as  an  objector,  and  took  exception 
to  a  certain  statement  in  the  petitioner's  ap- 
plication as  to  certain  properties  belonging 
10  the  estate.  The  Judge  has  given  a  certi- 
ficate to  the  widow,  and  against  that  there  is 
no  appeal.  But  the  appellant  objects  to  the 
finding  the  Judge  has  come  to  as  to  the  title 
in  the  properties  alluded  to.  AH  that  we 
have  to  say  is  that,  under  Act  XXVII.  of 
1 860,  no  question  of  title  to  any  specific  pro- 
perty can  properly  be  tried.  If  a  party 
comes  into  Court  and  seeks  to  raise  such  a 
question,  the  proper  order  to  be  made  is  to 
refer  him  to  a  regular  suit.  With  the  re- 
marks of  the  Judge  on  a  matter  which  was 
not  properly  before  him,  and  which  cannot  be 
properly  before  us,  we  cfannot  interfere. 

The  appeal  is  dismissed  with  costs,  one 
gold  mohur  being  allowed  for  pleader's  fees. 


The  8ih  February  1872. 

Present : 

The  Hon'ble  F.  A.  Glover  and  W.  Ainslie, 

Judges, 

Execution  of  Decree-rAct  VIII.  of  iSjg,  s.  243 
—Sale  of  Immoveable  Properly— Time  for 
Payment  of  Decree. 

Case  No  307  of  1871. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Gya,  dated  the  jist 
August  iSjt. 

Baboo  Ram  Ruttun  Neogy  (Judgment- 
debtor),  Appellant, 

versus 

The  Land  Mortgage  Bank  of  India  (Decree- 
holder),  Respondent. 

Moonshee  Mahomed  Fusuflov  Appellant. 

Mr,  Fergusson  and  Baboo  Kalee  Mohun 
Doss  for  Respondent. 

A  Jud^e  is  not  bound,  under  section  243,  Act  VIII,  of 
1 859,  to  allow  a.  judgement-debtor  a  year's  time  to  pay  his    • 
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decree  without  the  debtor  assig^ningr  some  good  or  suffici- 
ent reason  for  the  delay,  e.  g,,  that  the  money  diie  to  the 
judgment-creditor  could  be  raised  equally  well  in  some 
other  way  than  by  immediate  sale,  and  that  the  creditor 
would  not  by  that  arrangement  be  put  to  loss. 

Glover y  y, — There  is  no  ground  for  this 
appeal.  The  Judge,  under  section  243  of 
the  Civil  Procedure  Code,  refused  the  ap- 
plication made  by  the  judgment-debior  for 
one  year's  delay  in  payment  of  the  decree 
made  against  him  at  the  suit  of  the  Land 
Mortgage  Bank.  The  debtor  appeals  on  the 
ground  that  the  Judge  has  not  exercised  a 
proper  or  reasonable  discretion  in  rejecting 
his  prayer  for  time.  It  is  clear  from  the  record 
that  the  debtor  never  offered  the  Judge  any 
good  or  sufficient  reason  for  the  delay,  and 
never  attempted  to  make  out  even  a  primd- 
facie  case.  The  Judge  thought  that  there 
was  no  chance  of  satisfying  the  decree  in  any 
other  way  than  by  putting  up  the  property 
for  sale ;  and  to  get  rid  of  this  decision,  the 
petitioners  would  have  to  show  most  distinctly 
that  the  money  due  to  the  judgment-creditor 
could  be  raised  equally  weir  in  some  other 
way  than  by  immediate  sale,  and  that  the 
creditor  would  not  by  that  arrangement  be 
put  to  loss. 

The  appeal  is  dismhsed,  three  gold  mohurs 
being  allowed  for  pleader's  fees. 


The  9th  February  1872. 

Present : 

The  Hon'ble  K.  Jackson  and  Dwarkanath 

Mitter,  fudges, 

Khas  Possession — Dispossession— Onus  Pro- 
band!. 

Case  No.  626  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Jtidgfi  of  Beerbhoom,  dated  the  gth 
March  7(^7/,  affirming  a  decision  of  the 
Subordinate  Judge  of  that  district^  dated 
the  28th  April  iSyo. 

Rajah  Run  Bahadoor  Singh  (Plaintiff). 

Appellant  y 

versus 

Kanoo  Manjhee  (Defendant),  Respondent. 

Baboo  Hem    Chunder    Banerjee  for 

Appellant. 

Baboo  Taruck  Nath  Sein  for  Respondent. 

In  a  suit  to  recover  khas  possession  and  to  dispossess, 
plainti£F  must  prove  his  cause  of  action. 


In  this  case  plaintiff  claimed  to  oust  defendant  oq  tin 
ground  that  he  held  under  a  three  years'  lease  which  had 
expired.  Defendant  alleged  lonjf  hereditary  possession, 
and  also  put  in  a  lease  which  was  granted  to  hia  by 
plaintiff  in  1273  (1866),  and  which  he  had  accepted 
under  misrepresentation  made  to  him  by  plaintiff.  De- 
fendant, although  unable  to  prove  his  possession  farther 
back  than  1S56,  had  put  forward  sdme  title  under  vhich 
he  could  establish  his  right  to  remain  in  possession, and 
plaintiff  having  failed  to  prove  his  cause  of  action, 
HELD  that  the  lower  Court  was  quite  justified  in  dis- 
missing  his  suit, 

Jackson,  J, — We  think  that  there  are  no 
sufccient  grounds  for  interfering  with  the 
decision  of  the  Judge  in  this  case.  This  wras 
a  suit  for  recovery  of  possession  of  the  two 
Mouzahs  Jubburdaho  and  Marah,the  plaintiff 
admitting  that  the  defendant  was  the  tenant 
of  these  mouzahs,  but  asserting  that  he  held 
under  leases  for  three  years  which  liad  been 
granted  to  him  in  the  year  1 270,  and  claiming 
that,  as  these  three  years»bad  expired,  he  was 
entitled  to  recover  tihas  possession,  and  to 
dispossess  the  defendant.  The  defendant, 
on  the  other  hand,  contended  that  the  story 
of  these  three  years*  leases  was  a  deliberate 
falsehood;  that  he  and  his  father  had  held 
possession  of  these  mouzahs  for  the  last  60  or 
80  years,  and  that  the  plaintiflF  was,  therefore, 
unable  to  dispossess  him. 

Both  the  Courts  have  come  to  the  same  con- 
clusion, namely,  as  regards  Mouzah  Marah,tbe 
plaintiff  was  entitled  to  dispossess  the  defend- 
ant; but  that  as  regards  Jubburdaho,  the 
plaintiff  was  not  so  entitled.  As  regards  this 
mouzah,  it  was  found  that  the  plaintiffs  die- 
gation  of  a  three  years*  -  lease  was  utterly 
devoid  of  foundation  ;  that  it  was  clear  that  tbc 
defendant  had  been  in  possession  since  1856, 
but  that  to  what  extent  he  had  been  in  pos- 
session prior  to  that  year  was  uncertain,  the 
defendant  not  having  put  in  the  old  pottab 
or  any  earlier  rent  receipts,  alleging  that  he 
had  lost  those  papers  during  the  Sonthal 
Rebellion.  The  defendant  had  also  put  in  a 
lease  for  five  years,  which,  he  said,  had  been 
granted  to  him  by  the  plaintiff  in  1273,  and 
which,  he  stated,  he  had  accepted  under  mis- 
representation made  to  him  by  the  plaintiff. 
The  Appellate  Court  was  of  opinion  that, 
even  under  this  lease,  the  plaintifi  was  not 
entitled  to  dispossess  the  defendant  from  Mou- 
zah Jubburdaho. 

On  special  appeal  to  this  Court,  it  Is  said 
that  even  although  the  plaintiff  has  not  been 
able  to  prove  his  cause  of  action,  still  the 
defendant  must  put  forward  some  title  under 
which  he  can  establish  a  right  to  remain  in 
possession ;  and  that  if  he  cannot  do  so,  he 
ought  to  be  dispossessed,  and  the  plaintiff  re« 
stored  to  possession.    We  think  that  this  deed 
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of  1^73.  whether  granted  under  misrepresent- 
ation or  not,  was  qaite  sufficient  to  establish 
5Qch  z  primd'/acie  title  as  would  prevent  the 
plaintilE  from  dispossessing  the  defendant,  at 
least  as  long  as  this  lease  would  last.     It  is 
asserted  before  us  that  this  lease  was  declared 
to  be  not  genuine ;  but  there  does  not  seem 
to  have  been  any  distinct  allegation  to  that 
effect;  and  it  is  very  evident  also  from  the 
documents  filed  in  this  case  that  the  defend- 
ant had  held  possession  for  some  time  before 
that.    Perhaps  the  Judge  has  not  gone  quite 
safficienlly  into  the  case  of  the  long  hereditary 
possession  of  the  defendant ;  but  whether  he 
did  so  or  not,  the  plaintiff  having  failed  in 
proving  his  cause  of  action,  and  the  defendant 
having  brought  forward  deeds  which  showed 
that  be  was  entitled  to  remain  in  possession, 
tie  lower  Court  was.  quite  justified  in  dis- 
missing lbe|  plaintiff's  suit. 

The  special  appeal  is,  therefore,  dismissed 
with  costs,  and  the  question  of  the  hereditary 
possession  of  the  defendant  will  still  remain 
an  open  question. 


The  1 2th  February  1872. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E,  Jackson, 

Judges, 

Afinvial  Lands — ETidence — Admissibility  and 
Weight  of— Possession. 

Case  No.  581  of  1871. 

Zfeciol  Appeal  from  a  decision  passed  by 
the  Judge  of  Dacca,  dated  the  i6th 
February  iSyr^  r ever  si  fig  a  decisioft  of 
the  Subordinate  Judge  of  that  district^ 
dated  the  2gtk  Afigust  iSjo, 

The  Collector  of  Furreedpore  (Defendant), 

Appellant^ 

versus 

Kalee  Doss  Hazrah  (PlainiiflF),  Respotidenl, 

Babifo   Ufttioda  Pershad  Bafierjee  for 

Appellant. 

Bahoos  Rotfiesh  Chufider  Mitter  and  Nulleet 
Chunder  Sein  for  Respondent. 

^Pl^atiff  claimed  certain  chur  tands,  on  the  allegation 
^t  be  had  held  it  for  to  years  since  its  formation,  and 
HBt  be  Had  subsequently  been  dispossessed  by  Govern- 
w«t;  andtheLower  AppellateCourt  decided  in  his  favour 
OH  the  strength  of  a  map  prepared  by  an  Ameen  in 


yearafteryear  s^one  to  the  land,  measured  it,  surrounded 
It  by  pillars,  and  exercised  other  acts  of  possession. 
Case  remanded  to  Jud^^e  for  re- trial,  with  directions 
neither  to  reject  nor  consider  as  binding^,  either  the 
decrees  obtained  by  either  party  to  which  the  other  was 
not  a  party  ,-or  the  proceedings  of  the  Revenue  Authorities, 
but  to  treat  them  as  evidence  and  give  them  such 
weight  as  he  thinks  proper. 

Per  Jackson,^. — ^The  evidence  of  Government  havingf 
sent  its  officers  to  measure  the  land,  and  to  surround  it 
with  pillars,  is  the  very  best  evidence  of  possession  of 
a  lately  formed  chur, 

Kempy  J, — The  plaintiff  in  this  case  is  the 
purchaser  of  an  estate  in  Dacca,  No.  9274, 
Kathalberea,  c&c.,  the  opposite  party,  the 
Government,  represented  by  the  Collector 
of  Furreedpore,  being  the  proprietors  of  ah 
island  chur  called  Hukeekutpore  in  Zillah 
Furreedpore.  The  plaintiff's  case  is  that  he 
had  obtained  a  decree  against  Gour  Chunder 
Doss,  and  in  execution  of  that  decree  obtain- 
ed possession  of  the  disputed  lands  in  1271 ; 
that  he  held  these  lands  up  to  1273  Bysack, 
when  he  was  ousted  by  the  Government. 
He  claims  the  land  partly  as  portion  of  the 
lands  decreed  in  the  case  of  Gour  Chunder, 
and  partly  as  lands  accreted  to  the  lands  thus 
decreed. 

The  Government's  answer  was  that  this 
land  belonged  to  Hukeekutpore,  that  there 
had  been  proceedings  between  them  and  Gour 
Chunder,  involving  b6undary  disputes,  in 
which  repeated  enquiries  were  made  in  several 
years,  namely,  in  1861,  in  1862,  and  in  1865 ; 
that  a  Deputy  Collector  had  been  deputed  to 
the  spot  to  mark  out  the  boundaries  between 
the  estate  of  Gour  Chunder  and  the  Govern- 
ment  khas  tnehaloi  Hukeekutpore;  that  sub- 
sequently, after  the  Deputy  Collector  had 
fixed  the  boundaries,  a  Government  officer 
was  deputed  to  erect  boundary  marks,  which 
are  to  this  day  existing;  that  the  plaintiff 
never  was  in  possession  of  these  lands ;  that 
the  Government  have  all  along  been  in  posses* 
sion  for  a  great  number  of  years,  certainly 
for  more  than  ten  years  before  this  suit  was 
brought  by  the  plaintiff.  We  may  mention 
here  that  the  ouster  alleged  by  the  plaintiff  is 
said  to  have  been  in  1866,  and  the  present 
suit  is  not  brought  till  1870. 

The  first  Court  found  against  the  plaintiff 
and  dismissed  his  suit. 

The  Judge  of  Dacca,  after  stating  that 
the  first  Court  had  admitted  as  evidence 
in  favour  of  Government  all  the  proceed- 
ings in  which  the  Government  were  on  the 
one  side  and  Gour  Chunder  on  the  other, 
and  to  which  the  plaintiff  was  no  party 
at  all,  and  rejected  as  inadmissible  all  the 
procoj-Vings  in  favour  of  the  plaintifE  between 
the  p?  ./tiff  a.Jl  Gour  Chunder  to  which  the 
Government  was  not  a  party,  proceeds  to  • 
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state  that  he  cannot  concur  with  the  Sabor- 
dinate  Judge  in  his  finding.  The  Judge  gets 
rid  of  the  whole  of  the  proceedings  taken 
from  time  to  time  by  the  Revenue  Authorities 
in  fixing  the  boundaries  between  the  two 
estates,  tst,  by  survey  and  map,  and,  2ndly,  by 
putting  up  boundary  marks  according  to  that 
map,  by  the  observation,  which  is  not  a 
very  intelligible  one  to  us,  that  this  was  all 
performed  by  a  buxee  of  the  nazir,  forget- 
ting that  this  was  done  afier  a  careful  survey 
by  the  Deputy  Collector  in  1862.  Then  the 
Judge  goes  on,  after  eliminating  all  this  evi- 
dence of  proceedings  between  the  Govern- 
ment and  Gour  Chunder  and  between  the 
plaintiff  and  Gour  Chunder,  by  referring  to  a 
document  on  the  record  which  he  considers  to 
be  a  very  important  piece  of  evidence  in 
favour  of  the  plaintiff,  namely,  the  map  of 
the  14th  December  1865,  prepared  by  order 
of  the  assistant  in  charge  at  Moonsheegnnge. 
Now,  in  the  first  place,  the  Judge,  in  admit- 
ting this  document,  seems  to  have  lost  sight  of 
the  sound  maxim  which  he  himself  lays  down 
for  his  guidance,  inasmuch  as  the  Govern- 
ment were  not  in  any  way  a  party  to  this 
map  of  1865;  moreover,  it  appears  that 
this  map  was  made  when  a  boundary  dispute 
arose  between  the  malik  of  Keshubpore,  that 
is  to  say,  Gour  Chunder  and  the  plaintiff ; 
the  subject  of  dispute,  when  that  map  was 
made  in  December  1865,  was  not  the  same  as 
the  subject  of  dispute  in  the  present  case,  and 
the  map  was  made  for  a  different  purpose ; 
it  may  show  the  position  of  the  land,  but,  as 
already  observed,  the  Government,  not  having 
been  a  party  to  it,  anything  recorded  by  the 
Ameen  in  that  map,  made  in  a  case  in  which 
the  land  now  in  dispute  was  not  the  subject 
matter  of  the  inquiry,  is  not  binding  on  the 
Government. 

Then  the  Judge  comes  to  what  he  con- 
siders to  be  the  merits  of  the  case,  and  he  takes 
them  to  be  simply  this,  that  the  Deputy 
Collector,  finding  that  the  channel  of  the  Pud- 
mah  on  the  east  of  the  khas  tnehal  island  of 
Hukeekutpore  was  drying  up,  thought  it 
would  be  best  to  take  possession  of  it  all 
sharp;  these  are  the  words  used  by  the 
Judge.  Then  he  goes  on  to  say:  '*I  think 
'^  there  is  plenty  of  evidence  on  the  record 
"to  show  that  the  river  silted  up  first 
'4rom  the  east  bank,  the  western  side 
"  of  the  channel  remaining  longest  open,  and 
''therefore  under  the  present  law  the  land 
"which  formed  in  accretiotT  that  on  the 
"  eastern  bank  belongs  to  th6A{^f^Ml£Bc.Jof 
"that  bank,  that  is  to  say,  to  the  plaintiff, 


"  and  this  agrees,  he  says,  with  the  state  of 
"  affairs  as  reported  by  the  Ameen." 

We  think  this  is  a  most  unsatisfactory  de- 
cision. The  J  udge  was  bound  to  look  at  all  the 
proceedi  ngs  of  d  ifFerent  dates  cond  ucted  by  the 
Revenue  Authorities  with  reference  to  this 
land ;  and  he  was  also,  we  think,  bound  to 
look  to  the  fact  that  the  Government  was  in 
possession,  and  had  been  in  possession  for  at 
least  ten  years  before  the  suit  was  brought, 
and  that,  although  the  plaintiff,  according  to 
his  own  allegation,  was  ousted  in  1866,  be 
brought  no  suit  till  1870;  there  Is  no  finding 
whatever  as  to  whether  any  portion  of  this 
land  is  included  in  the  decree  obtained  by 
the  plaintiff  against  Gour  Chunder,  although 
the  suit  is  on  the  basis  that  a  portion  of  the 
land  now  claimed  is  included  in  that  deaee, 
and  another  portion  ai^  accretion  to  those 
decreed  lands,  and  there  is  no  weighing  of  the 
evidence  whatever. 

On  the  merits,  we  think  this  decision  so 
unsatisfactory  that  we  must  remand  the  case 
to  the  Judge  and  direct  him  to  re-try  the 
case ;  in  doing  so,  he  will  eliminate  from  the 
proceedings  the  document  which  he  considera 
so  important,  namely,  this  map  of  the  14th 
December  1865  ;  he  will  not  consider  as 
binding  upon  either  party  the  decree  obtained 
by  the  plaintiff  against  Gour  Chunder,  or  the 
proceedings  oL  the  Revenue  Authorities,  but 
he  must  treat  them  as  evidence,  and  give 
them  such  weight  as  he  may  think  proper  to 
attach  to  them,  and  pass  a  fresh  decision  on 
the  whole  case  upon  a  careful  consideration 
of  the  evidence.     Costs  to  follow  the  result. 

Jackson,  J. — 1  concur  with  Mr.  Justice 
Kemp  that  this  case  should  be  re-tried.  It  is 
true  that  the  Lower  Appellate  Court  has  de- 
cided the  two  issues  of  fact  which  arise  in 
the  case  in  favour  of  plaintiff,  and  that  we 
cannot  directly  interfere  with  those  decisions; 
but  it  seems  to  me  that  the  grounds  upon 
which  the  Judge  has  come  to  his  judgment 
on  those  issues  contain  errors  in  law. 

The  plaintiff  claimed  certain  chur  lands, 
which,  he  stated,  he  had  held  for  ten  years 
since  its  formation,  and  from  which  he  alleged 
that  the  Government  had  subsequently  dis- 
possessed him.  The  Judge  thinks  that  the 
plaintiff  had  made  out  bis  case.  His  grounds 
are  that,  in  another  suit  to  which  the  Govern* 
ment  was  no  party,  a  map  was  prepared  by  an 
Ameen,  and  it  is  there  stated  that  the  plaint- 
iff was  in  possession  of  this  land.  The  Judge 
considers  this  most  important  evidence,  and 
he  relies  upon  this  map  as  proof  that  the 
plaintiff  has  been  all  along  in  possession,  and 
upon  it  he  rejects  the  whole  of  the  defendant's 
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evidence  which  consists  of  Ihe  depositions 
of  GovernmcDt  officers  who  from  year  to 
year  went  10  the  land,  measured  it,  surround- 
ed it  by  pillars,  and  exercised  other  acts  of 
pofisessioo.    It  does  appear  to  me  that  the 
valae  which  the  judge  has  given  to  this  map 
is  qnite  oat  of  proportion  to  the  value  which 
ahoald  legally  be  pat  upon  it.     There  may 
even  be  doubts  whether  it  should  be  admitted 
in  evidence  at  all.    There  is  nothfng  tQ  show 
upon  what  inquir}'  the  fact  was  ascertained 
that  the  land  therein  stated  to  be  in  plaintiff's 
possession  was   in   his   possession.     It  was 
not  the  land  then  in  dispute. .  There  may, 
therefore,  have  been  no  inquiry  at  all  about 
it    The  plaintiff  was  a  party  to  that  suit. 
The  fact  may  have   been  recorded  in  his 
statement.    The  defendant  was  not  present 
at  the  time,  and  was^  no  party  to  the  inquiry. 
This  statement  of  an  Ameen  on  a  point  not 
direaly  before  him  ought  not  to  override  all 
the  direct  evidence  in  this  case.     Again,  the 

iodge  says  that,  when  a  chur  has  only 
itely  formed,  much  trust  cannot  be  placed  in 
e\ideBce  as  to  its  possession.  All  depends 
npon  what  that  evidence  consists  of.  If  it  is 
mere  vague  depositions  of  ryots  to  posses- 
lion,  without  any  details  as  to  bow  that  posses- 
sion was  exercised,  such  evidence  would  be 
of  little  use.  But  here  the  Government  is 
said  to  have  sent  its  public  officers  to  the 
spot, and  to  have  measured  the  land,  and  again 
to  have  surrounded  it  with  pillars.  Such 
evidence,  unless  the  Judge  has  some  reason 
to  believe  it  to  be  false,  is  the  very  best  evi- 
<ience  of  possession,  and  it  would  be  good 
evidence  whether  the  land  was  chur  or  culti- 
vated land. 

On  the  title  to  the  land  the  Judge  has 
foond  in  favour  of  the  plaintiff,  but  he  has  not 
gHren  the  reasons  which  have  brought  him 
to  the  decision  at  which  he  has  arrived.  He 
teems  to  me  to  have  proceeded  more  on  the 
question  of  possession. 

I  entertain  great  doubts  whether  the  Judge 
has  arrived  at  a  correct  conclusion  in  this 
case,  and  I  think  that  the  errors  in  law  which 
k  has  fallen  into  in  considering  the  evidence 
i&aj  have  led  him  to  that  conclusion. 

I  concur,  therefore,  in  remanding  the  case 
to  the  Judge  for  a  fresh  decision  on  the 
^ie  case. 


The  26th  January  1872. 

Present : 

SuMfames  W.  Colvile,  Sir  Joseph  Napier, 
Sr  Montague  Smith,  and  Sir  Lawrence 
Peel 
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Mortgage— Foreclosure— -Possession— Sale  for 
arrears  of  Rent  (against  Heirs  of  Mortgagor). 

On  Appeal  from  the  High  Court  at  Calcutta.* 

Forbes 

versus 
Baboo  Luchmeeput  Singh  Doogur  and  others. 

After  appellant  (mortg^a^cc)  had,  upon  foreclosure  of 
mortgfape,  become  absolute  owner  of  certain  talooks,2LX\d 
obtained  a  decree  for  possession,  and  been  put  into 
symbolical  possession  by  the  Zillah  Court,  the  zemindar 
brought  a  summary  suit  for  rent  in  the  Collector's  Court 
against  the  heirs  of  the  mortgagor,  who  allowed  judg- 
ment to  go  by  default,  and  an  ex-parte  decree  was  made 
against  them.  In  execution  of  that  decree,  the  talooks 
were  sold  to  the  zemindar's  mookhtear  at  a  grossly  in- 
adequate price.  Both  the  zemindar  and  his  mookhtear 
had  the  fullest  notice  of  the  appellant's  title  and  claim 
to  possession  before  the  decree  tor  sale.  Held  by  the 
Privy  Council  (affirming  in  effect  the  authority  of  the 
Full  Bench  decision  in  7  W.  R.  260)  that,  under  the 
regulations  in  force  at  the  time,  and  under  the  circum- 
stances of  this  case,  such  a  sale  against  the  real  owner 
was  clearly  invalid,  and  that  no  authority  had  been 
shown  to  satisfy  their  Lordships  that,  by  any  known 
law  or  usage,  zemindars  had  the  power  to  sell  tenures  of 
this  kind  for  arrears  of  rent  as  a  right  inherent  in,  or 
incident  to,  the  tenure,  or  that  any  such  power  rightfully 
exists,  unless  by  special  stipulation,  independently  of 
the  regulations. 

This  is  an  appeal  from  a  decree  of  the 
High  Court  of  Calcutta  on  review,  in  effect 
dismissing  a  suit  brought  in  the  Zillah  Court 
of  Purneah  in  1856  by  the  appellant,  as 
mortgagee,  after  foreclosure,  to  recover  pos- 
session of  certain  talooks  in  pergunnah  Ha- 
valee,  and  to  set  aside  a  judicial  sale  of  them 
made  at  the  instance  of  Baboo  Pertab  Singh, 
the  zemindar,  under  a  claim  for  arrears  of 

rent. 

The  main  question  in  the  appeal  is,  whe- 
ther the  sale  of  the  talooks  made  to  Sheikh 
Jowhur  Ali,  the  respondent,  who  alone  ap- 
peared at  the  hearing,  under  a  decree  in  a 
suit  instituted  by  the  zemindar  against  the 
heirs  of  Shah  Ali  Reza,  the  mortgagor,  for 
arrears  of  rent,  treating  them  as  defaulting 
tenants,  is  a  valid  sale  as  against  the  appel- 
lant, the  mortgagee,  who  was  not  a  party  to 
that  suit. 

Ali  Reza,  a  Mahomedan,  held  the  property 
by  an  hereditary  tenure  created  by  sunnuds 
grated  prior  to  1793  to  the  ancestors  of  Ali 
Reza.  These  sunnuds  are  not  set  out  in  the 
present  record ;  but  it  has  been  certified,  since 
the  argument,  by  the  Registrar  of  the  High 
Court,  that  they  are  the  same  as  those  print- 
ed in  the  record  of  the  appeal  in  a  former 
suit  between  the  appellant  and  the  repre- 
sentatives  of   Ali    Reza.     Their  Lordships 


*  From  the  judgment  of  Bayley  and  Shumbhoonath 
Pundit,  J  J.,  7  W.  R.  409-  ^ 
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thought  it  right  to  ascertain  with  accuracy 
the  contents  of  these  sunnuds,  inasmuch  as 
the  High  Court  based  their  judgment  in  a 
great  degree  on  the  assumption  that  the  te- 
nure was  made  saleable  for  arrears  of  rent 
by  special  terms  contained  in  them. 

It  appears  from  the  sunnuds,  thus  verified, 
that  this  assumption  is  unfounded  ;  and 
it  was  admitted  by  the  learned  counsel  for 
the  respondent  that,  if  they  were  the  same 
as  those  set  out  in  the  former  record,  this 
was  so.  By  the  sunnuds  the  mouzahs  are 
given  by  way  of  istamrar  to  Hossein  Reza 
and  his  descendants  on  a  fixed  and  absolute 
jumma  of  2,291  rupees. 

On  the  13th  March  1850,  the  appellant 
advanced  to  Ali  Reza  39,500  rupees;  and 
to  secure  this  advance,  the  latter  made,  in 
ordinary  form,  a  conditional  sale  of  the  ta- 
looks  to  him,  to  be  absolute  if  the  money 
was  not  repaid  on  13th  March  1851. 

It  is  necessary  to  advert  shortly  to  the  liti- 
gation which  has  been  going  on  since  185 1  in 
this  and  two  contemporaneous  suits. 

The  mortgage -debt  not  having  been  paid, 
the  appellant  took  proceedings  to  foreclose 
under  Regulation  XVII.  of  1806  ;  and  the 
foreclosure  was  completed  in  due  course  in 
August  1852. 

Thereupon,  on  the  28th  January  1853,  the 
appellant  commenced  a  suit  against  Ali 
R^a  to  obtain  possession,  which  was  defend- 
ed on  grounds  impeaching  the  validity  of 
the  foreclosure.  This  suit  passed  through  all 
the  Coufts,  and  underwent  a  great  variety  of 
fortune.  The  Zillah  Judge,  on  the  18th 
December  1854  (a  day  material  to  be  borne 
in  mind),  made  a  decree  in  favour  of  the 
appellant  for  the  possession  of  the  talooks. 
On  appeal  •to  the  Sudder  Dewanny  Adaw- 
let  the  suit  was  remanded,  when  the  then 
Zillah  Judge  dismissed  it,  and  the  Sudder 
Court  affirmed  his  decision ;  but  both  these 
judgments  were  reversed  by  Her  Majesty  on 
appeal,  andthe  Order  in  Council  declared 
that  the  appellant  was  entitled  to  the  pos- 
session of  the  mortgaged  premises  as  absolute 
owner.  The  case  is  reported  in  10  Moore's 
Indian  Appeals  340*  • 

The  Order  in  Council  bears  date  on  the  3rd 
February  1866. 

Shortly  after  the  'decree  of  the  Zillah 
Judge  of  the  i8ih  December  1854  in  the 
appellant's  suit  for  possession,  viz.y  on  the 
6th  January  1855,  the  zemindar  Pertab 
Singh  brought  a  summary  suit  in  the  Collec- 
tor's Court  against  the  heirs  of  Ali  Reza  for 
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arrears  of  reitf.  The  heirs  in  that  suit 
allowed  judgment  to  go  by  default,  and,  on  the 
26th  February  1855,  an  ex-parit  decree 
was  made  against  them  for  the  amount  of 
the  arrears  claimed,  m.,  712  rupees.  On 
the  19th  March  1855,  ^^  zemindar  prayed 
that  the  decree  might  be  put  into  execution 
and  the  talooks  sold,  and  they  were  sold  ac- 
cordingly on  the  26th  day  of  April  1855  to 
the  respondent  Jowhur  Ali  for  1,000  rupees. 
This  IS  the  sale  which  it  is  sought  to  set 
aside  in  the  present  suit. 

It  is  plain  that,  when  this  summary  suit 
against  the  heirs  of  Ali  Reza  was  commenc- 
ed, they  had  no  title  or  right  whatever  in  the 
talooks.  The  appellant  had  become  abso* 
lute  owner ;  and,  moreover,  he  had  obtained 
the  decree  of  the  Zillah  Judge  for  posses- 
sion, which  was  ultimately  sustained  on  the 
final  appeal  to  Her  Majisty. 

On  the  24th  March  1856,  the  appellant 
comm^  need  the  present  suit  to  set  aside  the 
sale  and  for  possession  against  the  zemindar, 
the  purchaser,  Jowhur  Ali,  and  the  heirs  of 
Ali  Reza. 

His  right  to  recover  was  at  first  opposed 
in  the  Courts  below,  on  the  ground  that,  by 
the  judgments  given  in  India  in  the  first  of 
the  abovementioned  suits,  his  title,  by  fore- 
closure, had  been  invalidated ;  and,  on  this 
objection,  decrees  were  made  against  him  by 
the  Zillah  and  High  Courts.  On  the  rever- 
sal of  these  judgments  by  the  Queen  in 
1866,  the  appellant,  in  order  to  obtain  the 
fruits  of  the  long  litigation  at  last  decided 
in  his  favour,  obtained  a  re-hearing  of  his 
case  on  review,  and  the  High  Court  then 
pronounced  the  judgment  against  him  now 
under  appeal. 

The  contention  of  the  appellant  is  that 
the  zemindar  could  only  sell  the  interest  of 
the  heirs  of  Ali  Reza  (if  any),  and  not  the 
tenure  and  estate  which  had  passed  to  him 
before  the  decree  for  sale ;  and  he  also  im- 
peached the  sale  on  the  ground  that  it  was 
fraudulent  and  collusive,  and  on  objections 
founded  on  various  alleged  irregularities. 

In  the  view  taken  by  their  Lordships,  it 
will  only  be  necessary  to  consider  the  first 
point,  z'/'s.,  the  right  of  the  zemindar  to  lell 
under  the  decree  in  the  summary  suit  aga  nst 
the  heirs  of  Ali  Reza,  the  tenure  then  vested 
in  the  appellant. 

The  respondent  contends  that  the  ale 
was  by  law  valid.  He  relies  on  the  facts  i  bat 
some  rent  was  in  arrear,  that  Ali  Re  a's 
name  was  on  the  register  and  his  heir  in 
possession,  and  that  the  appellant  did  not 
tender  the  amount  of  the  arrears. 
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fiat,  on  the  other  hand,  it  appears  that  if 
the  heirs  of  All  Reza  were  in  possession, 
which  is  somewhat  uncertain  on  the  facts, 
their  names  were  not  put  on  the  zemindar's 
register;  and  it  also  appears  that,  shortly 
after  the  commencement  of  the  summary 
salt  of  the  zemindar,  and  before  the  decree 
for  sale,  the  officers  of  the  Zillah  Court,  in 
pursuance  of  the  decree  of  the  18th 
December  1854,  gave  the  appellant  syni- 
boUcal  possession  by  planting  bamboos, 
which  the  zemindar's  agents  soon  after- 
wards palled  up,  and  that  the  appellant's 
agent  tendered  the  rent  for  December  1854 
at  the  cutcherry  of  the  zemindar,  and  that 
soch  tender  was  there  refused,  with  the 
answer  that  sazawals  had  been  appointed,  and 
that,  until  they  were  removed,  no  rent  would 
be  received.  It  ^also  appears  that  the 
appellant  endeavoured  to  get  his  name  placed 
on  the  register  of  the  zemindar,  and  that 
before  the  sale  he  applied  to  the  Zillah  Judge 
for  a  perwannah,  directing  the  zemindar  to 
place  his  name  on  the  register,  who  refused 
the  order.  The  appellant  did  not  then  ap- 
ply to  the  zemindar,  and  it  may  be 
inferred  that  he  did  not  do  so  because  the 
above  proceedings  of  the  zemindar,  who 
had  then  obtained  the  decree  against  the 
heirs  of  Ali  Reza,  had  shown  that  such  an 
application  was  useless. 

It  is  apparent  from  these  facts  that  the 
zemindar  had  the  fullest  notice  of  the  title 
of  the  appellant  and  of  his  claim  to  posses- 
ion before  the  decree  for  sale,  and  that  hav- 
ing that  notice,  he  proceeded,  without 
notice  to  him,  10  obtain  a  decree  for  sale 
ix  parte  against  the  heirs  of  Ali  Reza.  There 
can  also  be  no  doubt  that  the  purchaser, 
Jowhar  Ali  (who  was,  in  fact,  the  mookh- 
tear  of  the  zemindar,  and  purchased  at  a 
grossly  inadequate  price),  had  in  the  same  way 
notice  of  the  appellant's  title  and  his  pro- 
ceedings. It  requires  very  plain  positive  law 
to  support  such  a  sale  against  the  real  owner 
under  a  decree  thus  obtained. 

The  High  Court,  in  the  judgment  under 
appeal,  assume  that  the  sunnuds  in  their  terms 
gave  the  zemindar  power  to  sell  the  tenure 
Itself  free  from  incumbrances ;  but  in  the 
event  of  that  assumption  being  unfounded,  the 
learned  counsel  for  the  respondent  contended 
tl^  the  zemindar  had  that  power,  either  as 
an  incident  to  the  tenure,  or  by  virtue  of  the 
legalations. 

No  authority  was  shown  to  satisfy  their 
Lordships  that,  by  any  known  law  or  usage, 
zemindars  had  the  power  to  sell  tenures  of 
tUs  kind  for  arrears   of  rent  as  a   right 


inherent  in,  or  incident  to,  the  tenure,  or  that 
any  such  power  rightfully  exists,  unless  by 
special  stipulation,  independently  of  the 
regulations. 

A  long  minute  commentary  was  made, 
during  the  argument,  upon  the  regulations 
bearing  on  the  subject  from  1793  downward, 
with  the  view,  on  the  part  of  the  respondents, 
of  showing  that  they  authorized  a  sale  of  the 
tenure  itself  free  of  previous  titles  and  in- 
cumbrances created  by  the  defaulting  tenant 
and  his  predecessors. 

Their  Lordships  do  not  think  it  necessary 
to  discuss  in  detail  these  regulations,  because 
they  are  disposed  to  agree  in  the  main  with 
the  construction  put  upon  them  in  a  decision 
of  the  full  High  Court,  which  is  directly 
opposed  to  this  contention.  The  decision 
referred  to  was  pronounced  in  an  elaborate 
judgment  of  the  Full  Bench  of  the  High 
Court  (the  Chief  Justice,  Sir  Barnes  Peacock, 
presiding),  in  which  the  regulations  are  fully 
collated  and  examined  (Mahabooddeen  v, 
Futtah  Ali  and  another,  7  Weekly  Reporter 
260).  This,  which  may  be  regarded  as  the 
leading  decision  in  India,  has  been  followed 
by  the  Courts  there  (Tirthanund  Thakoor 
V.  Paresmon  Jha,  13  Weekly  Reporter  449 ; 
Banerjee  v,  Debee  and  others,  15  tb.  237). 
It  is  true  that  the  Courts  in  these  decisions 
had  to  construe  Aft  X.  of  1859,  and  not  Regu- 
lation VII  of  i799,which  had  then  been  repeal- 
ed ;  but  powers  of  sale  analogous  to  those 
found  in  the  Regulation  of  1799  are  pro- 
vided in  section  105  of  Aft  X.  of  1859, 
with  this  difference — that  the  language  of 
the  latter  Aft  is  more  favourable  to  the  con- 
tention of  the  respondent  than  that  of  the 
Regulation  of  1799.  The  Chief  Justice,  in 
commenting  on  the  Regulation  t>f  1799*  con- 
sidered it  to  be  clear  that  the  power  to  sell 
the  tenure  itself  free  from  incumbrances  was 
not  given  by  that  regulation. 

The  regulations  principally  relied  on  by 
the  respondent  are  Regulation  VII.,  1799, 
s.  15,  cl.  7,  and  Regulation  VIII.,  1819.  The 
part  of  the  Regulation  of  1799  relied  on 
declares  that  **  if  the  defaulter  be  a  depend- 
ant talookdar,  or  the  holder  of  any  other 
tenure  which  by  the  title-deeds  or  established 
usage  of  the  country  is  transferable  by  sale 
or  otherwise,  it  may  be  brought  to  sale  by 
application  to  the  Dewanny  Adawlut  in 
satisfaction  of  the  arrears  of  rent." 

The  language  is  not  well  adapted  to  meet 
the  case  of  incumbered  tenures,  but  the  words, 
"if  the  defaulter  be  the  holder  of  any  tenure, 
it  may  be  sold,"  may  fairly  mean  that  the 

tenure  the  defi^ulter  holds,  or  has,  such  as^it  • 
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is  in  his  hands,  may  be  sold,  and  it  does  not  of  Regulation  VII.  of  I799»  an^  were  ccr- 
seem  to  be  a  forced  construction  that  the  tainly  not  "  proprietors  in  the  words  of 
decisions  above  referred  to  have  put  on  the  Regulation  VIII.  of  1819. 
statute,  in  holding  that,  if  the  tenure  has  The  judgment  belo^r  was  also  grounded 
passed  to  another,  and  is  no  longer  in  him,  |  on  the  fact  that  the  heirs  were  in  actual  pes- 
the  alleged  manner  enabling  it  to  be  sold  for  |  session,  and  that  the^name  of  Ah  Reza,  their 
his  debt,  and  that  if  he  has  an  incumbered  '^-  "-  *^'*   -.-«..-•-.-  «    -«- 

tenure,  then  only  the  interest  which  he  has 
in  it  is  subject  to  the  power  of  sale. 

The  older  Regulations  of  1793,  r795»  ^i"^ 
1797  were  referred  to  for  the  purpose  of 
showing  the  general  object  to  have  been  to 
give  the  zemindar  the  same  powers  to  recover 
rents  from  their  dependant  talookdars  as  the 
Government  had  to  recover  the  fixed  revenue 
from  them  ;  but  these  provisions  relate  princi- 
pally to  powers  of  distress.  The  recital  relied 
on  in  the  preamble  of  Regulation  XXXV.  of 
1795  (which  relates  to  distresses,  viz.y  that 
justice  required  that  proprietors  should  have 
the  means  of  levying  their  rents  and  revenues 
with  equal  punctuality  as  the  Government) 
is  not  found.in  Regulation  VII.  of  i799»  ^"^^ 
would  not  justify  a  construction  of  that 
regulation,  which  would  give,  by  an  infer- 
ence, a  power  of  sale  of  so  stringent  a  kind 
as  that  contended  for. 

Regulation  VIII.  of  1819,  s.  11,  no  doubt 
gives  an  express  power  to  sell  the  tenure  free 
of  all  incumbrances  that  may  have  accrued 
upon  it  by  the  act  of  the  defaulting  pro- 
prietor, his  representatives,  or  assignees ;  but 
the  power  so  given  is  confined  to  the  case  of 
tenures  where  the  right  of  selling  or  bring- 
ing to  sale  for  an  arrear  of  rent  has  been 
specially  reserved  by  stipulation  in  the  en- 
gagements interchanged  on  the  creation  of 
the  tenure. 

The  preamble  of  the  Act  shows  the  ex- 
istence of  such  tenures,  and  the  regulation 
treats  them  as  a  distinct  class. 

It  has  been  already  pointed  out  that  the 
sunnuds  in  this  case  do  not  contain  this 
special  power,  and  that  the  High  Court  was 
in  error  in  so  assuming. 

The  present  case  is  stronger  in  favour  of 
the  appellant  than  that  cited  from  7  Weeyy 
Reporter.  In  this  case,  before  the  zemindar 
took  proceedings  against  the  heirs  of  All 
Reza,  the  title  of  the  appellant  had  passed 
beyond  the  stage  of  being  an  incumbrance 
only  on  the  tenure.  He  had  become  the 
absolute  owner  of  the  tenure  itself,  and  the 
heirs  of  Ali  Reza,  against  whom  the  sum- 
mary suit  was  brought,  had  no  title  or  in- 
terest whatever  left  in  it.  They  were  not 
the  holders  of  any  tenure,  to  usej  the  words 


ancestor,  was  on  the  register.  This 
so,  but  they  were  holding  possession  wrong* 
fully.  Not  only  was  their  title  gone,  but  a 
decree  for  possession  had  been  obtained 
against  them,  and  executed  so  far  as  it  was 
possible  to  do  so.  Their  possession,  there- 
fore, was  in  no  sense  lawful,  and  their  mere 
de facto  possession  was  known  by  the 
zemindar  to  be  wrongful.  With  this  know- 
ledge the  zemindar  could  not  properly  treat 
the  heirs  as  holders  of  tenure,  so  as  to  affect 
the  rights  of  the  appellant,  of  whose  title 
and  efforts  to  obtain  possession  he  had 
notice. 

It  is  true  the  appellant  did  not  tender  the 
rent  which  was  the  subject  of  the  suit 
against  the  heirs ;  but,  on  the  other  hand, 
when  he  tendered  the  rent  due  from  the  date 
of  his  decree,  at  the  cutcherry,  the  prior 
rent  was  not  demanded  of  him,  and,  on  the 
contrary,  he  was  told  the  zemindar's  saza* 
wals  were  in  possession,  and  no  rent  would 
be  received.  These  facts,  coupled  with  the 
other  proceedings  of  the  zemindar's  agents, 
show  that  a  further  tender  was  useless,  and 
therefore  unnecessary,  even  assuming  that 
such  a  tender  ought  to  have  been  made  to 
stop  the  proceedings  in  the  summary  suit 
against  the  heirs  to  which  he  was  no  party, 
which  their  Lordships  are  by  no  means  pre- 
pared to  afilirm. 

In  recommending  the  reversal  of  the 
judgment  under  appeal,  their  Lordships  in 
effect  affirm  the  authority  of  the  decision  of 
the  Full  Bench  in  the  case  referred  to  from 
the  7lh  Weekly  Reporter.  It  may  be  in- 
ferred from  their  judgment  that  the  High 
Court  in  this  case  would  have  followed  that 
authority  if  the  terms  of  the  sunnuds  bad 
been  correctly  brought  before  them. 

Their  Lordships  do  not  desire  by  this 
judgment  to  weaken  any  powers  that 
zemindars  may  by  law  possess  to  enforce 
payment  of  their  rents.  What  other  powers 
and  remedies  the  zemindar  Pertab  Singh 
had,  and  might  have  exercised,  1t  is  not 
necessary  nor  is  it  now  of  any  general  im- 
portance to  determine,  for  the  remedies  for 
arrears  of  rent  are  at  present  mainly  provid- 
ed by  Act  X.  of  1859  and  subsequent  Acts. 
The  only  question  their  Lordships  are  called 
upon  to  decide  is  as  to  the  validity  of  this 
sale,  and  they  have  come  to  the  conclusion 
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that,  under  the  regulations  in  force  at  the 
time,  and  under  the  circumstances  of  this  ; 
case,  this  sale,  for  the  reasons  already  given, ' 
was  invalid. 

Their  Lordships  think  that  the  appellant 
is  entitled  to  the  mesne-profits  from  the  time 
of  the  sale  to  Jowhur  Ali  as  against  him,  and 
that,  in  taking  the  account  of  such  profits,  all 
rent  and  arrears  of  rent  due  and  payable  to 
Pettab  Singh  and  his  heirs  should  be  de- 
ducted and   allowed.     The    appellant  also 
claims  to  be  entitled  to  a  decree  for  mesne- 
profits  against  the  heirs  of  Pertab  Singh,  on 
the  grounds    (i)    that    the    zemindar    was 
acting  in  collusion  with  Jowhur  Ali ;  and  (2) 
that  be  persisted  in  the  sale  of  the  talooks 
when  he  knew  that  the  heirs  of  Ali  Reza, 
who  alone  were  defendants  in  this  suit,  had 
no  interest  at  all  in  ^hem.     Their  Lordships 
do  not  think  it  necessary  to  express   any 
opinion  on* the  charge  of  collusion  ;  but,  con- 
ndering  that  the    zemindar    proceeded  to 
obtain  a  sale  of  the  tenure,  notwithstanding 
he  had  notice  of  the  appellant's  title  and  of 
the  order  made  by  the  Zillah  Court  for  giv- 
ing him  possession,  and  that  such  sale  has 
been  the  means  of  keepirg  the  appellant  out 
of  possession  and  the  cause  of  this  suit,  and 
that  he  has   persistently   disputed   the  title 
of  the  appellant,  they  are  of  opinion  that 
tfae    decree    for    mesne-profits    should    be 
against  the  heirs  of  Pertab  Singh,  as  well  as 
against    Jowhur    Ali,     but    that    execution 
^Ottld  not  be  had  against  such  heirs  in  re- 
spect of  them  until  after  failure  to  obtain 
satisfaction  from  Jowhur  Ali. 

Their  Lordships  will,  therefore,  humbly  re- 
commend to  Her  Majesty  that  the  decree 
appealed  from  be  reversed,  and  that  it  be 
declared  that  the  sale  to  Jowhur  Ali  was  in- 
valid and  should  be  set  aside,  that  the  ap- 
pellant is  entitled  to  possession  and  to  be 
registered  as  the  holder  of  the  talooks,  and 
that  he  has  been  so  entitled  since  the  said 
decree  of  the  Zillah  Court  of  Purneah  of 
the  i8th  December  1854;  and  that  it 
should  also  be  declared  that  ihe  appellant  is 
entitled  to  mesne-profits  from  the  time  and 
iQ  manner  above  meniioned  ;  and,  further, 
that  the  respondents  should  pay  the  costs 
of  the  litigation  in  India,  and  if  any  costs 
have  been  paid  in  India  they  should  be  re- 
dded, and  their  Lordships  will  direct  that 
r  the  appellant  should  have  the  costs  of  this 
:     appeal. 


The  29th  January  1872. 

Present  : 

The  Hon'ble  Sir  Richard  Couch,  Ki.,  Chief 
Justice,  and  the  Hon'ble  A.  G.  Macpher- 
son,  Judge. 

Moaey-debt — Deposit  of  Shares — Promissory 
Notes  —  Substitution  —  Power-of-attcmey  — 
Revocation— Lien— Sale  of  Securities — Evi- 
dence—Effect  of  Receipt 

Appeal  from  the  judgment  of  the  Hon' hie 
J,  B.  Phear,  exercising  the  Ordinary 
Original  Civil  Jurisdiction  of  the  High 
Court. 

Alexander  Stewart  (Defendant),  Appellant^ 

versus 

The  Delhi  and  London  Bank,  Limited  (Plaint- 
iffs), Respondents, 

Mr.  Phillips  (with  him  Mr,  Marindin)  for 

the  Appellant. 

The  Advocate- General  (with  him  Mr, 
Woodroffe)  for  the  Respondents. 

The  question  in  this  case  was  whether  a  right  of  h'en 
and  power  of  sale,  by  virtue  of  a  power-of-attorney,  over 
certain  shares  pledf^ed  with  plaintiffs  by  defendant  as 
security  for  the  repayment  of  a  loan  orig-inally  secured 
by  a  first  promissory  note,  was  lost  by  the  plaintiffs  sub- 
sequently taking^  from  defendant  a  second  promissory 
xfiote  in  lieu  of  the  first,  which  was  receipted  and  return- 
ed. Held  that  the  original  debt  continued  to  exist; 
that  the  first  promissory  note  and  the  shares  were  given 
as  a  security  for  that  loan  ;  that  the  second  promissory 
note  was  also  given  as  a  security  for  the  loan,  no  new 
debt  being  created  ;  that  the  plamtiffs  had  a  right  to  ex- 
ercise the  power  given  to  them  of  selling  the  securities; 
that  the  act  of  the  defendant  in  trying  to  prevent  such 
exercise  of^  power  by  revoking  the  power-of-attorney 
was  unjustifiable  ;  and  that  therefore  the  plaintiffs  were 
right  in  coming  to  the  Court  to  have  that  proceeding  of 
the  defendant  set  aside  and  declared  inoperative. 

Though  a  receipt  on  the  back  of  a  bill  of  exchange 
Or  promissory  note  prima  facie  imports  that  the  bill  or 
note  has  been  paid,  yet  the  receipt  is  capable  of  being 
explained  ;  and  if  it  appears  that  the  bill  or  note  has  not 
been  paid,  and  that  another  bill  or  note  was  substituted 
for  it,  the  Court  will  not  be  justified  in  concluding  that 
the  party  who  gave  up  the  note  in  that  way  meant  that 
the  debt  secured  by  the  note  was  to  be  considered  to 
have  been  paid. 

DEFENDANT  being  largely  indebted  to  the 
plaintiff  Company  had,  from  time  to  time 
prior  to  the  22nd  November  1865,  deposited 
wiih  the  plaintiffs  certain  joint  stock  com- 
panies' shares  and  share  certificates  as  security 
for  the  repayment  (as  alleged  by  the  plaint- 
iffs) of  all  the  moneys  due,  or  which  might 
hereafter  become  due  from  time  to  time  to 
the  plaintiffs  for  principal  and  interest,  and 
had  executed  several  powers  of  sale  and 
transfers  and  letters  of  pledge  in  favour  of 
I  the  plaintiffs.     On  the  22nd  November  186^    • 
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defendant  executed  a  po\ver-of-altorney, 
authorizing  the  plaintiffs  to  sell  or  dispose  of 
the  said  shares,  and  gave  plaintiffs  a  promis- 
sory note  for  Rs.  1,90,000  with  interest  at 
the  rate  of  11  percent,  per  annutn.  Between 
the  22nd  November  1865  and  the  2nd  Janu- 
ary 1866,  plaintiffs  caused  their  right  of  lien 
over  the  said  shares  to  be  registered  by  the 
several  joint  stock  companies  concerned. 
On  the  1st  February  1866,  defendant  being 
found,  upon  adjustment  of  accounts,  to  be 
indebted  to  the  plaintiffs  for  Rs.  1,82,173-6, 
and  being  pressed  for  payment,  gave  them  a 
second  promissory  note  for  Rs. 1,82, 173-6, with 
interest  at  the  rate  of  12  per  cent,  per  annum. 
On  taking  the  second  promissory  note,  the 
plaintiffs  give  up  the  first  and  put  a  receipt 
on  the  back  of  it.  In  April  1870  defendant 
wrote  to  the  plaintiffs,  revoking  any  or  every 
power-of-attorney  given  by  him  to  the 
plaintiffs,  publicly  notified  such  revocation, 
and  refused  to  pay  the  debt  on  the  ground 
that  it  was  barred  bv  limitation.  Plaintiffs 
being  unable,  by  reason  of  such  refusal,  revo- 
cation, and  notice  to  recover  their  debt,  or  to 
exercise  their  power  of  sale  and  disposal  of 
the  said  shares,  brought  their  suit  for  the 
amount  of  the  debt  (Rs.  2,55,760-1-7),  and 
for  a  declaration  of  right  of  lien  and  power 
of  sale  over  the  said  shares  pledged  by  the 
defendant  with  the  plaintiffs,  and  to  obtairr 
an  order  for  the  sale  of  such  shares,  or  some 
of  them,  and  for  other  relief  incidental  to 
the  above. 

The  defendant's  case  is  that  the  shares  in 
question  were  deposited  with  the  plaintiffs 
as  a  security  for  the  debt  secured  by  the 
first  promissory  note,  and  that  the  power-of- 
attorney  wag  given  for  the  purposes  of  that 
note  only,  the  second  promissory  note  being 
not  a  renewal  but  a  fresh  note. 

The  judgment  0/  the  lower  Court  was 
given  as  follows  hy — 

Phear,  J^ — This  suit  has  a  double  aspect. 
The  plaintiff  seeks,  in  the  first  place,  a  decree 
for  Rs.  2,55,000  and  upwards,  and  in  the  se- 
cond place  asks  for  a  declaration  of  a  right 
of  lien  to  the  like  amount  upon  certain  shares 
deposited  with  him  and  the  sale  of  them 
under  an  order  of  Court.  It  is  conceded  by 
the  Advocate-General  that  the  suit  for  the 
debt  is  barred  by  the  Statute  of  Limitations, 
so  that  the  only  question  before  me  is  whe- 
ther or  not  the  plaintiff  has  a  right  as  against 
the  defendant  to  have  the  shares  set  out  in 
the  plaint,  the  certificates  of  which  are  in  his 
hand,  sold  to  realize  the  debt,  or  any  portion 


of  it.     There  cannot  be  any  doubt  on  the  evi- 
dence of  Mr.  Stewart  himself  and  the  corre- 
spondence which  has  been  admitted  that  these 
shares   were   originally   deposited    with  the 
Bank  to  secure  the  repayment  of  a  loan  of 
Rs.  1,90.000  ;  the  repayment  was  further  faci- 
litated by  a  power-of-attorney  which  Mr.Stev- 
art  at  the  same  time  gave  the  Bank,  enabling 
the  Bank  to  sell  these  shares  in  Mr.  Stew- 
art's   name  as  attorney  for  Mr,  Stewart.    I 
pointedly  remarked  this  at  the  outset,  because 
I    think    there   has   been  undue  importance 
attributed  to  the  existence  or  giving  kA  the 
power-of-attorney.     If  the  power-of-atiomey 
had  not  been  given,  or  it  had  been  afterwards 
withdrawn  rightfully,    the   share  certificates 
might  still  remain  in  the  hands  of  the  Bank 
as  security  for  the  debt,  though  the  Bank  in 
that  case  would  not  be  able  itself  10  take 
action  in  the  way  of  selling  the  shares — ^it 
would  only  be  able  to  keep  them  from  the 
owner  till  payment,  or  to  come  into  Court  and 
have  its  equity  enforced  against  the  owner,  i> . 
the  equity  which   arose  out  of  the  circum- 
stances of  the  deposit  of  the  certificates  u 
security  for  the  debt.     To  return,  however,  I 
repeat  that,  at  the  commencement,  the  Bank 
had  a  right  at  its  pleasure  to  have  the  shaitf 
which     were     deposited     by     Mr.    Stewart 
sold  in  order  to  realize  the  Rs.  1,90,000  whicb 
Mr.    Stewart  owed   the   Bank;  and    It  had 
moreover  under   the    power-of-attorney   the 
means  of  procuring  a  sale  of  the  shares  witli- 
out  being  obliged  to  seek  the  assistance  of  a 
Court  of  Equity.     It  is  said  on  behalf  of  tbe.^ 
defendant  that  at  a  certain  subsequent 
that  original  debt,  for  which  these  shares  were 
deposited    as    security,    was    wholly    extin- 
guished,   and    that    consequently    the    liea^ 
or  right  to  hold  these  shares  as  security  for! 
the  debt  under  the  original  contract  came  ^\ 
the  same  time  to  an  end.     I  have  been  atterif ; 
unable  to  see  from  the  beginning  of  this  argil*^ 
ment  how  the  facts  of  the  case  could  afford*^ 
any  foundation  for  the  contention  that  the  orl-^| 
ginai  debt  has  been  extinguished.  I  don't  know; 
more,  certainly,  than  three  ways  in  which  a 
money-debt  can  be  put  an  end  to — first,  by% 
sufficient  release  on  the  part  of  the  creditor; 
second,  accord  and  satisfaction  or  the   ac» 
ceptance  by  the  creditor  of  something difiPerent 
from  the  money-payment  as  a  discharge  of 
the  debt ;  and  the  third  and  last,  and   moiH 
common,  payment  of  the  money.  I  need  hard- 
ly say  that  in  this  Court  the  payment  of  a  leas 
sum  is   not  a  discharge  of  an  obligation    te 
pay  the  full  sum.     It  is  not  pretended    here 
that  for  any  cause  the  Bank  has  released  Um 
debt.    There  is  no  pretext  for  saying  it  b^ 
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accepted  a  different  thing  in  exchange  for 
the  debt.    The  argument  of  the  defendant's 
counsel  is  simply  that  what  has  really  taken 
place  amoants  to  a  payment  in  specie  of  the 
debt;  in  other  words,  that  the  money-debt 
has  been  paid  by  money.     But  if  I  ask  the 
question  by  whose  money,  the  answer  must  be 
by  the  Bank's  own  money.     A  debt  has  been 
paid  off  with  the  creditor's  own  money.   This 
is  the  first  time  I  have  met  with  such  a  pro- 
position as  this  put  forward  seriously.     Mr. 
Stewart  may,     no    doubt,    have    bond  fide 
thought  that  what  occurred  between  him  and 
the  Bank  was,  in  effect,  a  payment  of  the  ori- 
ginal debt  and  the  simultaneous  creation  of  a 
new  debt.     But  I  cannot  help  thinking  that  if 
he  bad  been  the  creditor  instead  of  the  debtor, 
his  views  would  have  been  widely  different. 
It  does  not  need  my  dwelling  on  this  point 
to  show  that  the  eifchange  of  the  new  pro- 
missory  note   for  the  old  promissory    note 
was  nothing  more  than  a  statement  of  account, 
accompanied  by  a  fresh  promise  to  pay  what 
was  due :  no  debt  was  put  an  end  to,  though 
the  statement  of  account  might  afford   new 
cause  of  action.     The  Rs.  1,82,000  found  to 
be  due  at  that  time  is  nothing  more  nor  less,  to 
my  perception,  than  so  much  of  the  debt  of 
its.  1,90,000  as  remained  unpaid  and  existing 
'  at  the  exchange  of  the  notes.  If  that  be  so,  the 
Ken  of  the  Bank  over  the  title-deeds  clearly 
remains  pro  ianto  the  same  as  before  that 
occarreace.     The  lien  then  only  went  to  the 
I  extent  of  Rs.  1,82,000,  while  at  first  it  was  for 
I  Rs.  1,90,000;  but  even  if  the  views  I  have 
I  eipressed  as  to  the  nature  of  the  renewal,  or 
I  rather  exchanging,  of  the  promissory  note  be 
I  .not  strictly  in  accordance  with  the  views  of 
badness -men,  assuredly  the  shares  were  long 
•ifter  this  point  of  time  treated  as  an  existing 
.  Jecority  for  the  debt,  whatever  it  was,  that 
,l»as  due  by  Mr.  Stewart  to  the  Bank.     It  is 
^i}uite   impossible  to  hold  that   Mr.   Stewart 
(Vas  ignorant   of  the   assertion,    from    that 
.time  downward  made  by  the  Bank,  in  a  way 
'^iiKieed  more  expressive  than  words,  that  these 
j^ares  were  held  by  it  as  security  for  the 
^.pajment  of  the  so-called  new  loan.     Why, 
Mr.  Stewart  himself  acted  as  broker  of  the 
I  Qank  when,  in  assertion  of  that  lien,  they 
iji^lpok  a  large    portion   of    shares    into    the 
^^ffuurketand  appropriated  the  proceeds.  I  can- 
LjBOt  then  allow  Mr.  Stewart  to  go  back  and  say, 
[^nevertheless,  "  You  have  no  right  of  lien  on 
l^these  shares,  except  that  which  you  had  ori- 
t^'^ioally,  and  which  was  put  an  end  to  when 
l»X.lOok  the  new  loan.*'     I  think,  in  short,  that 
»42iese  share-certificates  are  in  the  hands  of 
^  ibe  Baoki  bubject  to  a  right  of  lien  arising 


out  of  the  facts  of  the  deposit  of  them  origi- 
nally made  under  an  express  agreement  that 
they  should  be  held  as  a  security  for  the 
repayment  of  a  sum  of  money,  and  the  im- 
plied contract  to  be  inferred  from  the  acts 
of  the  parties  themselves  subsequent  to  the 
transaction  of  the  so-called  new  loan  that 
they  should  coty;inue  to  be  so  held  by  the 
Bank.  I  come  now  to  the  only  part  of  the 
case  which  has  caused  me  hesitation  of  opi- 
nion. I  think  the  transaction  of  the  deposit 
with  or  without  the  power-of-attorney  created 
a  charge  in  favour  of  the  Bank  on  the  pro- 
perty represented  by  the  share-certificates.  I 
think  also  that  the  consideration  for  the 
charge  was  good  and  substantial,  and  that 
consequently  the  charge  remained  valid  till 
satisfied  or  put  an  end  to  in  some  way  or 
■  another.  If  the  charge  involved  an  unquali- 
fied right,  on  the  part  of  the  Bank,  to  pay 
themselves  a  specified  sum  by  the  sale  of  the 
shares,  nothing  that  occurred  in  respect  to  the 
collateral  debt  would  put  an  end  to  the 
right.  It  is  not,  however,  pretended  that  the 
right  to  sell  in  this  case  is  an  absolute  charge 
on  the  property  ;  it  is  a  charge  by  way  of 
security  for  the  repayment  of  a  debt.  That 
debt  has  not  been  repaid,  and  my  opinion  has 
been,  from  the  commencement,  that  nothing 
short  of  payment  of  the  principal  debt  would 
put  an  end  to  the  right  of  the  Bank  to 
obtain  repayment  by  a  sale  of  the  shares.  If 
the  right  to  recover  the  principal  debt  is  bar- 
red by  thelStatute  of  Limitations,  that  fact  not 
only  might  have  no  influence  on  the  right  of 
the  Bank,  but  might  well  enough  strengthen 
the  case  of  the  Bank,  becau^^e  it  might  be 
presumed  that  the  reason  why  the  right  to 
sue  was  allowed  to  be  barred  was  because  the 
Bank  relied  on  the  right  to  secure  the  repay- 
ment by  a  sale  of  the  securities.  But  Mr. 
Marindin  has  argued  ingeniously  that  the 
Statute  of  Limitations  not  only  barred  the 
right  to  sue,  but  so  extinguished  the  debt 
that  there  is  nothing  for  which  the  Bank  has 
a  right  to  hold  these  shares  as  security  ;  that 
their  right  not  being  an  absolute  right  to 
raise  so  much  money,  but  only  a  right  to  raise 
it  on  default  of  payment,  the  right  has  gone 
a§  soon  as  the  obligation  to  pay  has  gone.  I 
am  disposed  to  think  Mr.  Marindin's  argu- 
ment has  been  pushed  too  far.  I  am  not 
aware  of  any  authority  to  the  efiFect  that  the 
debt  is  actually  put  an  end  to  by  the  opera- 
tion of  the  statute.  I  wish,  however,  to  refresh 
my  mind  by  a  reference  to  the  decided  cases, 
one  or  two  of  which  have  not,  I  think,  been 
referred  to  in  argument.  I  will  reserve  judg- 
ment till  Thursday,  though  I  scarcely  doubt 
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that  my  decree  will  then  be  to  the  effect  that 
the  plaintiff's  suit  be  dismissed  so  far  as  he 
seeks  to  recover  the  Rs.  2,55,000;  but  also  that 
the  plaintiff  has  a  lien  on  the  shares^  and  is 
entitled  to  have  them  sold,  and  that  the  plaint- 
iff must  be  paid  his  costs  on  scale  No.  2. 

The  next  morning  the  Court  said  :—- 

On  consideration  I  adhere  to  the  view 
which  I  have  already  expressed. 

1  have  often  explained  in  this  Court  that 
I  conceive  the  contract,  which  is  to  be  infer- 
jed  from  the  simple  deposit  of  documents  of 
title  (not  being  negotiable  instruments), 
amounts  merely  to  the  creation  of  a  charge  on 
the  property.  The  depositee  thereby  acquires 
the  right  as  against  the  depositor  to  have  the 
property  sold  for  the  purpose  of  raising  the 
sum  of  money  in  respect  of  which  the  depo- 
sit is  made.  Something  more  than  the  act  of 
deposit  is  required  in  order  to  make  the  trans- 
action an  equitable  mortgage,  namely,  some- 
thing expressed  or  implied  from  which  an 
agreement  to  execute  a  future  mortgage  or 
transfer  may  be  inferred.  And  I  have  always 
considered  Vice-Chancellor  Kindersley's 
judgment  in  Malt  hews  v.  Goodday,  8  Jur., 
N.  S.,  90,  authority  for  this  position. 

In  the  present  case  it  seems  to  me  there 
can  be  no  doubt  upon  the  point.  At  the 
outset,  unquestionably,  Mr.  Stewart  not  only 
gave  the  Bank  a  right  to  have  the  shares  sold 
at  any  moment  it  chose  for  the  purpose  of 
repaying  itself  the  money  it  had  advanced, 
but  also  gave  it  a  power-of- attorney  by  virtue 
of  which  it  could  effect  the  sale  of  the  shares 
without  having  recourse  to  him,  the  owner. 
Mr.  Stewart  has  since  affected  to  take  away, 
this  power  of  sale.  I  will  not  inquire  whe- 
ther he  could  lawfully  do  so  or  not,  because 
the  principal  question  is,  whether  or  not  the 
original  right  to  have  the  money,  or  any  part 
of  it,  realized  by  sale  of  the  shares  remains 
with  the  Bank.  If  it  does,  this  Court  will 
direct  the  sale  even  though  Mr.  Stewart  may 
have  effectually  withdrawn  from  the  Bank 
itself  the  power  to  make  a  sale  in  his  name. 

Now,  it  is  true  that  the  charge  upon  the 
shares  was  never,  so  to  speak,  an  absolute 
charge  in  favour  of  the  Bank  ;  it  was  a  charge 
by  way  of  security.  Accordingly  it  has  been 
argued  that  at  the  most  it  was  a  charge  to 
securcthe  payment  of  a  debt ;  that  admittedly 
this  debt  has  been  barred  by  the  operation  of 
the  Statute  of  Limitations;  it  therefore  no 
longer  exists,  and  the  charge  or  right  of  sale 
which  is  measured  by  it  must  fall  with  it. 
Mr.  Marindin  said,  in  the  words  of  the  Vice- 
C^ancellor  in  Piggoit  v.  Jefferson  (la  Sim. 


i"])'.  ''If  the  right  to  sue  for  the  money  is 
barred  by  lapse  of  time,  how  can  you  revive 
that  rijght  in  another  form  ?"  This  argument 
is  very  ingenious,  but  I  think  not  sound. 
The  decision  in  Piggott  v.  Jefferson  turned 
upon  the  question  whether  or  not  the 
obligation  of  an  executor  (who  had  possessed 
assets  of  his  testator)  to  pay  a  legacy  remains, 
after  the  time  for  claiming  the  legacy  had 
long  passed,  as  against  the  executor,  such  a 
debt  as  properly  comes  within  the  scope  of  a 
general  charge  for  the  payment  of  his  own 
debts  created  by  the  executor  himself  in  his 
own  will.  The  Vice-Chancellor  merely  held 
that  it  was  not  such  a  debt.  For  the  success 
of  Mr.  Marindin's  contention  in  the  present 
case,  it  is  necessary  that  I  should  90  limit  the 
charge  upon  the  shares  as  to  make  it  a  right 
in  the  Bank  to  sell  and  recoup  itself  the 
money  in  default  of  paynSent  by  the  borrower, 
which  is  to  endure  only  so  long  as  the  right 
to  recover  the  money  itself  by  suit  is  not 
barred.  But  I  think  a  limitation  of  this  sort 
would  be  unreasonable,  and  not  according  to 
the  meaning  of  the  parties.  It  seems  to  me 
clear  that  the  charge  created  by  deposit  oC. 
the  documents  had  the  simple  form  of  a  right 
in  the  Bank  to  have  the  property  sold  and 
the  money  which  had  been  advanced  repaid 
out  of  the  proceeds  of  sale,  unless  and  so  far 
as  ii  was  not  otherwise  repaid.  The  money 
has  not  been  repaid,  and  the  right  to  come 
into  Court  to  have  this  charge  itself  enforced 
is  not  barred. 

2  he  defendant  appealed  from   the   above 
judgment  on  the  following  grounds  : — 

//rj/.— That  the  learned  Judge  held  that 
the  plaintiff  Company  had  a  subsisting  and 
valid  lien  or  charge  upon  certain  share-certi- 
ficates and  shares  in  the  plaint  mentioned, 
whereas  he  ought  not  so  to  have  held. 

Second, — That  the  learned  Judge  held 
that  the  plaintiff  Company  were  entitled  to  sell 
the  said  share-certificates  and  shares  and  to 
apply  the  proceeds  thereof  in  payment  of 
their  claim,  whereas  he  ought  to  have  held 
that  the  plaintiffs  were  not  so  entitled. 

Third. — That  the  learned  Judge  held  that, 
although  the  claim  of  the  plaintiff  Compiany 
to  recover  the  debt  in  the  plaint  mentioned 
was  barred  by  the  Law  of  Limitations,  the 
plaintiff  Company  were  nevertheless  entitled 
to  relief ;  whereas  he  ought  to  have  held  that 
their  right  to  relief  was  barred  by  lapse  of 
time  and  their  own  laches. 

Fourth. — That  the  learned  Judge  refused 
to  order  the  plaintiff  Company  to  pay  over  to 
the  defendant  the  dividends  received  hy  them 
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on  account  of  the  said  shares  since  i  st  Febru- 
aiy  1869,  ihe  date  at  which  the  debt  claimed 
was  barred  by  limitation,  and  refused  to  order 
tiie  shares  to  be  sold  exclusive  of  the  divi- 
doids  still  due  thereupon  ;  whereas,  for  the 
purposes  of  doing  complete  justice  between 
tke  parties,  the  learned  Judge  ought  to  have 
made  both  the  said  orders. 

/yM.—That  the  learned  Judge  held  that 
the  debt  in  the  plaint  mentioned  was  a  sub- 
sisiingdebt,  whereas  he  should  have  held  that 
the  said  debt  was  extinguished  by  the  Law  of 
Limitations. 

Sixth. — That  the  decree  -nd  judgment  of 
the  learned  Judge  are  in  other  respects  erro- 
neous and  contrary  to  law. 

Mr.  Phillips  (for  appellant)  referred  to 
Bill  V.  Tidd  (6  Jur^  59,  B.  C.) ;  and  Pig- 
gollv.  Jefferson  (12  Simon  26). 

The  Advocate-General  (for  respondent) 
vasdesired  by  the  Court  not  to  address  himself 
to  the  point  as  to  the  loan  being  a  new  loan, 
Imt  to  confine  himself  to  the  question  as  to 
tbe  power  of  the  Court  to  enforce  this  lien. 
He  cited  Spears  v.  Hartly  (3  Espinasse  81 ) ; 
and  Appavu  Pttlai  v.  Subraya  Muppen 
(2  Madras  H.  C.  Rep.  474). 

The  judgments  0/  the  Appellate  Bench  were 
delivered  as  follow  by — 

Couch^  C.y. — In  this  suit,  the  Delhi  and 
London  Bank,  Limited,  sought  to  recover 
iiom  the  detendant  a  sum  of  money  which 
they  alleged  to  be  due  to  them  from  the  de- 
fendant, or  to  have  certain  securities  pledged 
by  the  defendant  sold,  and  the  proceeds  appli- 
ed in  satisfaction  of  the  money  due  to  tiiem. 
The  plaint  stated  that  the  defendant,  being 
laigely  indebted  to  the  plaintiff  Company, 
from  time  to  time  prior  to  the  22  nd  day  of 
November  i865,deposited  with  thesaid  plaint- 
iff Company,  then  trading  under  the  style  and 
dntgnation  of  the  Delhi  Bank  Corporation, 
Limited,  xlivers  joint  stock  companies' shares 
ind  share-certificates  as  security  for  the  repay- 
Biem  of  all  the  moneys  due,  or  which  might 
thereafter  become  due  from  time  to  time,  to 
the  said  piaintifif  Company  for  principal  and 
interest ;  that,  on  the  said  22nd  day  of  Novem- 
ber 1865,  the  defendant  (who  had  therefore 
pMged  or  deposited  with  the  plaintiff  Com- 
ply, as  security  for  the  purpose  aforesaid,  the 
various  shares  and  share-certificates  mention- 
ed and  described  at  the  foot  thereof,  and  had 
signed  several  powers  of  sale  and  transfer  of 
lb  said  shares  and  letters  of  pledge),  signed, 
waled,  and  delivered  his  deed-poll  or  power- 
of-attomcy  irrevocable. 

Vol.  XVIL 


'  That  power-of-attorney,  after  reciting  that, 
•'  whereas  the  said  Alexander  Stewart  hath 
"  this  day  deposited  with  the  Delhi  Bank 
"  Corporation,  Limited,  the  securities  mention- 
**  ed  at  the  foot  hereof  as  security  for  a  sum 
"  of  money  borrowed  by  him  from  the  said 
''  Corporation  mentioned  in  an  agreement 
''  between  the  said  parties  bearing  even  date 
*'  herewith,  and  it  hath  been  agreed  that  the 
'*  said  Alexander  Stewart  shall  execute  to  the 
"  said  Corporation  such  power-of -attorney  in 
"  respect  of  the  said  securities  as  hereinafter 
"  is  contained,"  authorized  the  plaintififs  "  to 
''  make  sale  and  absolutely  dispose  of  the  said 
"  securities  or  any  of  them,  together  or  sepa* 
"  rately,  and  either  by  public  auction  or  by 
''  private  contract,  and  to  transfer  or  make 
'^  over  the  same  when  sold  unto  the  purchaser 
"  or  purchasers  thereof." 

The  plaint  then  stated  that  the  plaintiffs 
caused  and  procured  their  right  of  lien  over 
the  said  securities  and  the  said  deed-poll  or 
power-of- attorney  of  the  22nd  November 
1865  hereinbefore  set  forth,  which  was  made 
and  executed  for  and  on  their  behalf,  to  be 
registered  by  the  several  joint  stock  com- 
panies of  which  the  plaintiff  Company  hold 
such  shares  by  way  of  security,  and  that, 
after  the  execution  of  the  power- of- attorney, 
the  defendant  made  and  delivered  to  the  Man- 
ager of  the  plaintiff  Company,  for  and  on  be- 
half of  the  said  plaintiff  Company,  his  promis- 
sory-note  in  writing,  and  thereby  promised 
to  pay  on  demand  to  the  Manager  of  the 
plaintiff  Company  or  order,  at  the  office  of  the 
plaintiff  Company  in  Calcutta,  the  sum  of 
Rs.  1,82,173-6  with  interest  at  Rs.  la  per 
cent,  per  annum  thereon,  and  that  he  did  not 
pay  it,  and  it  prayed  that  the  defendant  might 
be  ordered  to  pay  the  debt  due^by  him,  or 
that  the  shares  which  were  deposited  as  secu- 
rity for  the  debt,  or  such  of  them  as  might 
be  necessary,  should  be  sold,  and  the  proceeds 
applied  towards  payment  of  the  debt. 

The  defence  set  up  to  this  claim  on  the 
part  of  the  plaintiffs  in  the  written  state- 
ment of  the  defendant  is  that  the  shares  and 
their  certificates  were  not  deposited  as  secu- 
rity for  the  repayment  of  all  the  moneys  due, 
or  which  might  thereafter  become  due  from 
time  to  time,  to  the  plaintiff  Company  for 
principal  and  interest*  as  in  the  first  para- 
graph of  the  plaint  mentioned,  but  that  the 
same  were  held  by  the  plaintiff  Company  as 
security  for  a  debt  then  due  by  the  defetid- 
ant  to  the  plaintiff  Company,  and  secured  by 
a  promissory  note  of  the  defendant  dated  the 
22nd  of  November  1865  for  payment  to  the 
Delhi  andLondon  Bank  or  order  ondemand  of 
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Rs.  1,90,000,  with  interest  at  the  rate  of  Rs.  1 1 
per  cent,  per  annum,  that  the  power-of-attor- 
ney  was  given  for  the  purposes  only  of  the 
promissory  note,  and  the  defendant  in  the 
evidence  which  he  gave  set  up  the  same 
defence  and  said  that  the  second  note  was  not 
a  renewal  but  a  fresh  note.  *'  No  money,"  he 
said,  '*  passed  actually  ;  my  instructions  were 
^'  to  pay  themselves  and  give  me  back  my  note. 
«  No  money  passed.  Instead  of  receiving  it, 
"  I  instructed  them  to  pay  off  my  note.  On 
''  the  original  loan  I  received  money  and  gave 
''  securities.  In  February  1866^  some  of  the 
"shares  might  be  falling,  others  were  not. 
''  They  pressed  for  payment.  I  made  a  new 
"  loan :  paid  off  the  old.  The  old  loan  was 
"  Rs.  1,90,000.  I  paid  the  difference.  It  was 
"  paid  by  dividends.  The  second  note  cer- 
''  tainly  was  not  given  on  the  footing  of  the 
"^securities  with  the  first  loan.  I  gave  a  power, 
**  but  not  with  the  second  loan.  The  second 
"  loan  was  not  on  the  same  footing  as  the 
"  first.  The  scrip  was  left  with  the  Bank 
"  to  show  I  held  the  scrip ;  the  note  was  on 
"  demand,  and  they  could  sue  me.  The  second 
"  loan  was  on  my  personal  security  and  the 

deposit  of  the  scrip  showing  I  was  possessor 

of  so  many  shares." 

Now,  the  power-of-attorney  in  this  case 
purports  to  be  given  as  security  for  the  debt 
mentioned  in  an  agreement  which  was  exe- 
cuted at  the  same  time.  There  was  no  agree- 
ment, and  the  mistake  probably  arose  from  a 
printed  form  having  been  used.  But  it  seems 
perfectly  clear,  from  the  nature  of  the  first 
transaction,  that  both  the  po'wer-of-aitorney 
and  the  promissory  note  were  given  as 
security  for  the  debt.  Then,  when  the 
Bank  took**  th^  second  promissory  note,  anc) 
gave  up  the  first,  although  there  is  a  receipt 
on  the  back  of  the  note,  we  must  look  to  the 
nature  of  the  transaction  to  see  whether  it 
will  bear  the  construction  which  the  defend- 
ant seeks  to  put  upon  it.  It  is  true  that  a 
receipt  on  the  back  of  a  bill  of  exchange  or 
a  promissory  note  prtmd  facie  imports  that 
the  bill  or  note  has  been  paid,  but  the  re- 
ceipt is  capable  of  being  explained;  and^if  it 
appears  that  the  bill  or  npte  has.  not  been 
paid,  and  that  another  bill  or  note  was  sub- 
stituted for  it,  the  Court  would  not  be  justified 
in  concluding  that  the  party  who  gave  up  the 
note  in  that  way  meant  that  the  debt  secured 
by  the  note  was  to  be  considered  to  have  been 
paid. 

Now,  it  would  require  very  cogent  evi- 
dence, it  appears  to  me,  to  satisfy  the  Court 
that  the  plaintiffs,  having  advanced  money  to 


the  defendant,  and  having  not  only  his  pro-  ' 
missory  note  but  also  the  securities  deposited 
with  them,  and  a  power-of-attorney  amboriE- 
ing  them  to  sell  those  securities,  would  con- 
sent, as  the  defendant  says  they  did,  lo  make 
to  him  a  fresh  loan  merely  for  the  purpose  dt 
paying  off  the  old  debt  which  was  so  secured, 
on  the  security  merely  of  his  promissory  ncHe, 
and  not  retain  the  right  which  they  had  of 
selling  the  securities  and  paying  off  the  debt 
It  would  require  very   strong  evidence  to 
satisfy  any  one  that  the  Bank  agreed  to  soch 
a  transaction  as  that,  and  still  less  does  it  ap- 
pear probable  when  we  find  that  the  i>ower-of- 
attorney  and  the  securities  were  retained  by 
the  Bank.     The  defendant  seeks  to  account 
for  the  retention  of  the  securities  by  the  Baolt 
by  saying  that  they  were  left  in  the  [>osses»bik  \ 
of  the  Bank  as  an  earnoet  that  he  was  possess  I 
ed  of  the  shares.    It  appears  to  me  that  that  n\ 
a  very  bad  reason  to  assign  for  it   The  Baidt. 
being  in  that  position,  and  having  the  sectitl-' 
ties  in  its  own  hands,  was  not  likely  to  a»-  i 
sent  to  advance  its  own  money  without  ft-; 
taining  its  lien  on  the  securities.     What  «p*] 
pears  to  me  to  have  taken  place  was  this,  tkltj 
the  Bank  pressing  the  defendant  for  paymeaEJ 
(as  he  admits  it  was  doing),  the  second  prom}*-] 
sory  note  was  substituted  for  the  first,  with  «i| 
advance  of  one  per  cent,  in  the  rate  of  interest,.! 
and  on  giving  up  the  first  note,  by  sooie  in- J 
advertence,  the  receipt  was  put  on  the  bad('i 
of  it.     The  Bank  could  never  have  intendedji 
that  the  giving  of  the  second  note  sbooM 
be  a  satisfaction  of  the  debt  due  on  the  ^st, 
for  which   they  held   the    securities.     The 
conduct  of  the  defendant  himself,  as  appeal*, 
from  the  correspondence,  entirely  supptdita- 
this  view.     On  the  8th  of  May  1867  (it  ti 
not  necessary  to  notice  the  previous  letters), 
the  Manager  of  the  plaintiff  Bank  writes  |o 
the  defendant : — 

"  Dear  Sir, — Adverting  to  my  prevkwif 
"  letter  on  the  subject,  I  have  to  inform  yott 
''  that,  unless  you  at  once  deposit  in  the  Ba«k 
''  approved  securitjr  for  half  a  lakh  of  mpees. 
"and  pay  in  cash  all  interest  due  oo  3roiir 
"loan,  the  shares  held  as  security  wiU  be 
"  sold  without  further  reference." 

On    the    1 8th    June   1867    the  Manager 
again  writes  to  him : — 

*'  Dear  Sir, — I  beg  to  advise  the  sale  of 
"  your  20  shares  in  the  Eastern  Cachar  T^a 
"Company  at  Rs.  51  per  share.  The  pitK 
"  ceeds,  les  •(  brokerage  commission  and  sts^aup 
"  charges,  will  be  credited  to  yoar  * 
"'  account." 
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On  the  25th  of  July  be  again  writes  :- 

"Dear  Sir, — I  beg  to  advise  the  sale,  on 
"  yont  account,  of  6ve  shares  in  the  Victoria 
"Tea  Company  at  Rs.  40  per  share.  The 
*^  proceeds  will  he  credited  to  your  loan  ac- 
"coant,  less  commission  and  stamp  charges." 

On  the  50th  of  November  1867,  in  a  simi- 
lar way,  he  advises  the  sale,  on  the  defend- 
ant's account,  of  50  shares^  in  the  Central 
Cacbar  Tea  Company  at  40  rupees  each  ;  on 
the  18th  of  November  a  sale^  of  10  shares 
more  in  the  same  Company ;  and  on  the  2nd 
of  December  a  sale  of  140  shares  in  the  same 
Company. 

Thus,  the  defendant  is  informed  that  the 
plmntiffs,  by  their  Manager,  were  selling 
these  shares  for  the  purpose  of  satis- 
ffing  the  debt  due  b^  him  to  them ;  and  they 
'COoki  have  a  right  to  sell  the  shares  in  that 
•aj  only  by  virtue  of  the  power-of-attorney. 
H  the  case  put  forward  by  the  defendant  is 
ibe  true  one,  and  the  shares  remained  in  the 
possession  of  Che  Bank  without  any  power  of 
asie,  they  were  doing  what  they  had  no  right 
>|0  do  without  first  obtaining  his  consent. 
llKow,  let  Qs  see  what  notice  the  defendant 
Ipoli  €^  these  letters.  On  the  2nd  of  December 
1867,  he  wrote  to  the  Manager  of  the  Bank  : — 

"Dear  Sir, — In  case  of  your  selling  off 

**  any  more  of  my  shares,  I  snail  feel  obliged 

^by  your  submitting  the  rates  to  me  from 

"^time  to  time  at  which  you  are  disposed  to 

^sell,  as  to  give  me  the  chance  of  doing 

^  belter  if  I  can  find  a  buyer." 

There  is  no  complaint  that  they  were 
*  AMDg  what  they  had  no  right  to  do ;  no  sug- 
^gesiion  that  the  power-of-attorney  had  ceased 

Id  be  operative  and  did  not  apply  to  the  debt 

wUch  was  then  existing  :  but  he  writes  as  if 
*^  knew  that  they  were  justified  in  doing 

liiatthey  were  doing,  and  he  merely  asks 
-them  to  let  him  have  notice  of  the  rates  at 
•.wiuch  they  were  disposed  to  sell,  so  as  to 

Jfx^  him  a  chance  of  getting  a  purchaser 

tt  more  adv.;ntageous  rates. 

'  Tlris  correspondence  appears  to  me  to  show 
fliat  whatever  impression  may  now  exist  in 
Ac  mind  of  the  defendant,  or  whatever  im- 
pression may  have  existed  in  his  mind  when 
ne  pot  in  his  written  statement,  or  when  he 
gave  his  evidence,  at  the  time  he  wrote  this 
ieyei,  he  did  not  suppose  that  the  second  pro- 
'Riissoiy  note  was   given  for  a   new    debt, 
'the  power-of-aitorney  aiid  securities  merely 
•'Rmaming  in  the  hands  of  the  Bank,  or  that 
«^4efewa8  a  complete  payment  of  the  original 
debt,  and  that  they  had  no  right  10  sell  the  I 


securities.  I  consider  that  the  original  debt 
continued  to  exist ;  that  the  first  promissory 
note  and  the  shares  were  given  as  a  security 
for  that  loan ;  that  the  second  promissory 
note  was  also  given  as  a  security  for  theloan, 
no  new  debt  being  created,  and  that  the  plaint- 
iffs had  a  right  10  exercise  the  power  given  to 
them  of  selling  the  securities ;  that  the  act  of 
the  defendant  in  attempting  to  prevent  that  by 
revoking  the  power-of-attorney  was  unjustifi- 
able ;  and  thai,  therefore,  the  plaintifTs  were 
right  in  coming  to  the  Court  to  have  that 
proceeding  of  the  itetendant  set  aside  and 
declared  inoperative.  They  could  not  have 
removed  the  obstacle  which  the  defendant 
interposed  to  their  selling  the  shares  without 
coming  to  the  Court. 

The  decree  of  the  learned  Judge  is  in  sub- 
stance a  right  decree ;  but  instead  of  declaring 
that  "the  plaintifif  Company  have  a  lien 
"  over  the  shares  in  the  several  joint  stock 
"  companies  pledged  by  the  defendant  with 
**  the  plaintifif  Company  as  in  the  plaint  men- 
•*  tioned,  and  is  entitled  to  have  the  said 
"  shares  sold,  and  to  have  the  proceeds  of 
"  such  sale  applied  in  or  towards  payment  of 
**  the  amount  advanced  on  the  secnrity  of 
"  the  said  shares,  or  of  what  is  still  unpaid 
"  in  respect  thereof,"  it  ought  to  declare  that 
the  power-of-attorney  in  the  plaint  mentioned 
is  valid  and  subsisting,  and  that  the  plaintifif 
Company  are  entitled  to  sell  such  shares  and 
apply  the  proceeds  of  such  sale  in  payment 
of  the  sum  due.  The  remainder  of  the 
decree  will  stand,  as  it  orders  an  account  to 
be  taken  of  the  sum  due  to  the  plaintiffs,  and 
then  with  the  consent  of  both  parties  it  pro- 
vides for  the  sale  of  the  shares.  I  think  the 
decree  should  be  varied  in  this  way ;  but  as 
it  was  substantially  right,  and  there  was  no 
ground  for  appealing  to  this  'Court  upon  the 
merits  of  the  case,  I  think  the  appellant 
should  pay  the  costs  of  this  appeal  on  scale 

No.  2.  ,     ,  , 

Macpherson,  J.— I  am  entirely  of  the  same 
opinion,  and  for  the  same  reasons.  I  will  only 
read  one  letter  of  a  date  later  than  those 
which  have  been  read  by  my  Lord  the  Chief 
Justice,  which  carries  the  case  a  little  farther. 
On  the  5th  of  December  1867,  we  find  that 
the  defendant  Stewart  actually  sold  400  of 
the  shares  in  the  Central  Cachar  Tea  Com- 
pany, at  35  rupees  each,  acting  as  in  the 
matter,  not  in  his  own  behalf,  but  as  broker 
for  the  plaintiff  Bank.  His  letter  to  the 
Bank  is  to  this  effect : — 

"I  have  this  day,  by  your  order  and  on 
"  your  account,  sold  (400)  four  hundred 
'•  shares  in  the  Central  Cachar  Tea  Company, 
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"  Limited,  at  35  rupees  each,  to  Herbert 
••  Knowles,  Esq.,  for  George  Henderson, 
"  Esq.,  London,  to  be  delivered  and  paid 
"  for  on  the  30lh  or  31st  instant."  Then  he 
sends  in  a  formal  bill,  charging  for  his  own 
brokerage  at  one  rupee  a  share,  and  writes 
upon  it :  "  Please  pass  to  my  credit  in  pass 
book  sent  herewith,  and  oblige."  It  appears 
to  me  that,  after  these  letters,  it  is  perfectl) 
idle  to  raise  the  contention  which  has  been 
raised  in  this  suit,  and  there  can  be  no  doubt 
that  the  appeal  ought  to  be  dismissed. 


The  2nd  February  1872. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges, 

Ift^tae-profits  —  Bndowed  Lands— Cause  of 
Action— Idol  Expenses. 

Case  No.  291  of  1871. 

IfiiseMamous  Appeal  from  an  order  passed 

by    the    Additional   Judge    of  Hooghly, 

,  dated  the   25th  May  1871,  modifying  an 

•  order  of  the    Subordinate  Judge  of  thai 

District,  dated  the  loih  December  tSjo, 

Thakoor  Doss  Acharjee  Chuckerbutty  and 
another  (Judgment-debtors),  Appellants^ 

versus 

§hosh«e  Bhoosun  Chaiterjee  (Decree-holder), 

Respondent, 

babod  Nil  Madhub  Sein  for  Appellants. 

Babco  Aubinash  Chunder  Banerjee  for 
*  Respondent. 

In  calculatiing  the  six  years'  mesne-profits  which  the 
dccrefc-holder  was  entitled  to  rtcover  in  this  case,  the 
cause  of  action  was  held  to  have  arisen  at  the  end  of 
the  year  in  which  the  ouster  took  place- 

In  the  case  of  endowed  lands,  the  judgmftnt-debtor  is 
ebtitlcd  to  a  dedaction,from  the  amount  of  mesne-profjts 
ascerttioed  to  be  due,  of  the  expenses  incurred  by  him 
in  carrying  on  the  worship  of  the  Idols- 

Kemp,  7.— The  plamtiff  brought  ^n 
ictiort  for  possession  of  certain  idols  es- 
tablished by  the  family  of  both  parties,  and 
also  for  possession  of  debuttur  endowed 
lands  with  wassilat.  He  has  also  claimed 
offeHngs  ma<le  by  strangers  to  the  idols.  It 
appears  that  the  plaintiff  and  defendant 
were  co-sharers,  and  the  suit  was  for  a 
moiety.  The  plaintifif  obtained  a  decree,  and 
the  question  of  wassilat  vfSiS  left  open  for 
adjustment  in  the  execution  stage. 


In  execution  of  his  decree  the  plaintifi 
got  possession  of  the  land,  and  an  Ameen 
was  appointed  to  ascertain  the  wassilat. 
He  found  that  the  zvassilat  amounted  to 
499  rupees  8  annas  and  3  pie,  and  that  there 
was  a  sum  of  Rs.  571  5  annas  alleged  to  have 
been  expended  in  the  worship  of  the  idds 
at  the  rate  of  3  annas  per  diem,  of  which  the 
half  share  of  the  plaintiff,  amounting  to 
Rs.  285-10-6,  would  have  to  be  deducted 
from  the  mcsne-profits.  The  Subordinaie 
Judge  refused  to  allow  any  deduction  on 
account  of  expenditure  incurred  in  canytng 
on  the  worship. 

The  judgment- debtor  then  appealed  to  the 
Additional  Judge,  Mr.  Wauchope,  who 
found  that  the  plaintiff  was  not  entitled 
to  wassilat  for  the  period  subsequent  to 
the  iiling  of  the  plaint,  that  be  bad  only  to 
look  to  the  decree  as  ft  stood,  and  that  if 
the  lower  Court  intended  to  award  wassilat 
for  a  longer  period,  the  decreeholdershoold 
have  the  decree  amended.  The  Judge  ihea 
goes  on  to  say  that  he  thinks  the  lower  Coait 
was  quite  correct  in  making  no  allowance  fw 
the  sums  said  to  have  been  expended  by  the 
appellant  in  reli gious observances,  inasnauchtf 
he  had  no  right  to  the  property,  and  there 
was  no  necessity  for  the  judgment-debtor  to 
make  these  religious  observances.  With 
the  above  modification,  namely,  as  to  the 
period  of  wassilat,  the  judgment  of  the 
first  Court  was  affirnied. 

In  appeal  two  points  are  raised  before  Qs: 
ist,  that  the  decree-holder  is  not  entitled  to 
recover  more  than  six  years'  wassilat;  and, 
and,  that  the  jadgment  debtor  is  entitled  to 
a  deduction  of  the  expenses  which  haye 
been  found  to  have  been  incurred  by  him  in 
carrying  on  the  worship  of  the  idols. 

On  the  first  point,  we  think  there  is  bo 
ground  for  the  contention.  The  ouster  was 
on  the  15th  Srabun  1^67,  the  salt  was 
brought  in  1*73,  and  therefore,  according  to 
a  decision  passed  by  Justices  Bayley  and 
Macpherson  in  the  case  of  Byjnath  Pershad 
vs.  Badho  Singh  and  others,  reported  ifi 
Volume  X.,  Weekly  Reporter,  page  4S6,  d« 
cause  of  action  arose  at  the  end  of  the  y«*r 
1267,  and  that  being  the  case,  the  claim 
of  the  plaintiff  does  not  extend  over  siiyei» 
The  first  ground  is,  therefore,  rejected. 
On  ihe  second  point,  we  think  that  the 
judgment-debtor  is  clearly  entitled  to  deduc- 
tion of  the  amount  actually  expended  by  wo 
for  the  woFbhip  of  the  idols  at  the  rate  ot 
three  annas  per  .liem,  and  one-half  of  ^^^  •^ 
expended  by  him  will  therefore  be  dedaclff 
from  the  amount  of  ivassilaf  ascertaiiwd  to 
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be  due.  This  property  being  endowed,  ihe 
jndgoient^debtor  was  bound  to  keep  up  the 
vorship  of  the  idols  and  to  carry  out  the 
trust;  having  done  so,  we  think  he  is  entitled 
to  a  deduction.  Had  the  plaintiflf  remained 
in  possession,  he  would  have  had  to  carry 
oat  the  trust,  and  he  is  not  entitled  to  re- 
cover this  sum  which  was  expended  for  the 
porposes  for  which  the  endowment  was 
made. 

The  jadgment  of  the  lower  Court  must  be 
sodified  to  the  above  extent,  and  this  appeal 
decreed  with  costs. 


The  2nd  Febrnary  1872. 

Pfesent : 

The  Hon'ble  F.  B.  Kemp  and  £.  Jackson, 

Judges. 

Kesoe-profits  (not  specified  in  Decree)— Act 
XIV.  of  X859. 

Case  No.  262  of  1871. 

Mmtilanetms  Appeal  from  an  order  passed 
hy  the  Additional  Judge  of  Hooghly, 
doled  the  2»jth  April  iSj!,  affirming  a 
iuixion  of  the  First  Subordinate^  Judge 
of  that  District,  dated  the  igth  Nov- 
mher  iS'jo. 

Hareehur  Mookerjee  (one  of  the  Judgment- 
debtors),  Appellant, 

versus 

» 

Hoiiah  Abdoolbur  and  others  (Decree- 
holders),  Respondents. 

^A<H>  Hem  Chunder  Banner jee  and  Umhika 
Churn  Bannerjee  for  Appellant. 

Moulvie  Syud  Murhumat  Hossein 
for  Respondents. 

la  this  case  the  decree  did  not  specify  the  period  or  the 
*™oant  for  which  mesne-profits  were  awarded,  and  it 
jw  contended  (upon  the  authority  of  1 1  W.  R,  200) 
■pplajitiff  was  not  entitled  to  any  mesn^-profits  at  all. 
niiLD  that  both  the  amount  and  period  were  left  to  be 
I^Jtamed'ui execution,  and  that,  as  the  suit  was  insti- 
™»»after  Act  XIV.  of  1^59,  the  decree-holder  was  not 
.  j***»  to  mesne-profits  for  more  than  six  years  prior 
l*i»teofsiiit.  * 

ktmf,  J, — ^Thk  judgment-debtor  is  the 
^POciUminthiscise.  The  decree  wasobtain- 
cd  on  the  if^th  of  May  1866.  The  original 
*<itof  the  «i.  cree-r>older  was  on  the  groand 
"»^^He  131  ber^ihs  of  l.ind  in  suit  formed 
«**n»hi8  aymd  lands,  and  thai  the  defendaot, 


the  judgment-debtor,  had  ousted  him  from 
these  lands.  The  defendant,  on  the  other 
hand,  stated  that  the  lands  were  part  of  his 
m^l  lands.  The  first  Court  gave  the  plaintiff 
a  decree  for  the  whole  1 3 1  beegahs.  The 
Appellate  Court  modified  that  decree,  and 
awarded  to  the  plaintiffs  87  beegahs  only. 

It  is  this  amended  decree  that  the  decree- 
holders  are  now  seeking  to  execute.  An 
objection  was  taken  in  the  execution  stage 
by  the  judgment-debtor,  under  Act  XIV.  of 
1859,  to  the  effect  that  the  plaintiff,  the 
decree -holder,  is  not  entitled  to  recover  more 
than  six  years'  wassilat,  and  it  is  contended 
that  both  Courts  have  given  wassilat  on 
the  20  beegahs  which  was  found  by  the  Ameen 
to  be  the  quantity  of  land  culturable,  at  the 
rate  of  i  rupee  per  beegah,  from  185 1  to 
1869. 

Against  this  decision  the  judgment-debtor 
has  appealed  on  the  ground,  ist,  that  the 
plaintiff  is  not  entitled  to  any  wassilat  at  all, 
inasmuch  as  the  decree  obtained  by  him 
does  not  specify  any  period  during  which  he 
is  to  get  wassilat,  and  in  support  of  this 
contention  a  decision  of  the  late  Chief  Justice, 
Sir  Barnes  Peacock,  and  Mr.  Justice  Mitter, 
reported  in  Volume  XL,  Weekly  Reporter^ 
page  200,  is  quoted;  and,  that  even  if  the 
plaintiff  is  entitled  to  any  wassilat,  he  can 
only  get  it  for  the  six  years  preceding  the 
date  of  the  suit.  It  appears  to  us  on  reading 
the  proceedings  that  the  87  beegahs  decreed 
were  bounded  by  specific  boundaries.  The 
plaintiff  in  the  first  instance  claimed  131 
beegahs  within  the  same  boundaries,  but  on 
measurement  it  was  found  that  only  87  bee- 
gahs, and  not  131  beegahs,  weje  comprised 
within  those  boundaries.  The  decree  of  the 
Court  does  not  specify  the  period  for  which 
wassilat  is  to  be  awarded,  nor  does  it  specify 
the  amount.  Everything  is  left  and  ordered 
to  be  ascertained  in  the  execution  stage. 
That  being  the  case,  as  the  period  Is  not 
fixed,  both  the  atnount  and  the  period  were 
left  to  be  ascertained  in  the  execution  case. 
There  is,  therefore,  no  ground  for  the  first 
contention ;  and  as  the  suit  was  instituted  after 
Act  X1V^  of  1859  came  into  operation,  the 
decree- holder  is  not  entitled  to  wassilat  for 
more  than  six  years  prior  to  date  of  suit. 

We,  therefore,  amend  the  decree  of  the 
lower  Court.  The  decree-holder  will  re- 
cover six  years'  wassilat  prior  to  suit  at  the 
rate  fixed  by  the  lower  Court.  Costs  in 
excess  to  be  paid  by  the  respondent,  including 
the  costs  of  this  appeal.  % 
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The  2nd  February  1872. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  £.  Jackson, 

Judges. 

Sale  in  Execution — Irresfularity. 

Nos.  330  and '331  of  1871. 

Miscellaneous  Appeals  from  an  order  pass- 
ed by  the  Subordinate  Judge  of  Dacca^ 
dated  the  2gth  July  iSyt. 

Naddea  Kishore  Doss  (Judgment- debtor), 

Appellant, 

versus 

Bungshee  Mohun  Doss  and  another  (Decree- 
holders),  Respondents. 

Baboo  Motee  Lall  Mookerjee  for  Appellant. 
Baboo  Rash  Beharee  Ghose  for  Respondents* 

Certain  properties  v-ere  to  be  sold  in  execution  of 
decree.  As  to  some  the  sale  took  place'.as  far  as  possible 
on  the  day  fixed,  but  was  publicly  put  off  to  the  next 
day,  when,  no  higfher  price  being*  obtainable,  it  was  con- 
cluded at  the  price  bid  on  the  first  day ;  while  as  to  the 
alleged  inadequacy  of  the  price,  that  was  found  to  be 
owing  to  several  claims  being  advanced,  among  them 
one  by  his  own  wife,  airainst  the  right  and  title  of  the 
judgment-debtor.  Held  that  there  was  no  irregularity 
in  the  conduct  of  the  sale  which  could  prejudice  the 
judgment-debtor,  and  that,  even  if  there  was  any,  it  was 
for  the  benefit  of  the  judgment-debtor. 

Jackson,  J. — This  is  an  objection  to  the 
sale  of  certain  properties  on  two  grounds: 
I  St,  because  the  sale  was  not  completed  on  the 
day  which  was  fixed  by  the  proclamation  for 
carrying  out  the  sale ;  and,  2nd,  that  the  pro- 
perly was  sold  at  an  inadequate  price.  The 
Subordinate  Judge  has  disallowed  both  these 
grounds.  He  has  made  inquiries  into  the 
circumstances  connected  with  the  sale,  and  he 
found  that  every  opportunity  was  given  for 
bidders  to  come  forward  and  bid  for  these 
properties,  so  much  so  that  the  sale  was  carri- 
ed as  far  as  it  could  be  carried  upon  the  day 
which  was  specially  fixed  for  it,  and  was  then 
openly  and  publicly  put  off  to  the  next  da^' 
in  order  to  ascertain  if  any  higher  price  could 
be  obtained ;  and  again,  when  the  sale  took 
place  on  the  second  day,  there  being  no 
higher  bid,  it  was  concluded  at  the  prices  bid 
on  the  first  day. 

As  regards  the  inadequacy  of  the  price, 
it  appears  that  there  were  several  claims 
against  the  right  and  title  of  the  judgment- 
debtor  to  this  property :  even  his  own  wife 
p6t  forward  a  claim  to  the  property,  and  it  is 


not,  therefore,  surpiising  that,  under  such  ctr« 
cumstances,  no  very  high  price  could  be  ob- 
tained, as  parties  purchasing  might  find  tbeai* 
selves  involved  in  litigation. 

As  regards  two  of  the  properties,  it  was 
stated  that  the  sale  was  not  even  commenced 
on  the  day  fixed  for  it.  It  appears  thit, 
when  the  Nazir  found  that  there  were  no  per- 
sons present  who  would  give  any  real  value 
for  the  property  on  the  day  fixed,  he  publicly 
postponed  the  sale  to  the  next  day.  It  was 
done  for  the  benefit  of  the  judgment-debtor, 
and  he  cannot  object  to  it.  There,  certainly, 
has  been  no  irregularity  in  the  conduct  of  the 
sale  which  could  prejudice  the  judgment-debt- 
or, and  if  there  has  been  any  irregularity  % 
was  made  for  the  benefit  of  the  jodgment- 
debtor. 

We,  therefore,  dismiSs  the  appeal  wSk 
costs. 


The  2nd  February  1872. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges, 

Partition— Separation  by  acts  of  Members  of  t 
ramily — Limitation. 

Case  No.  599  of  1871. 

Special  Appeal  from  a  decision  passed  ly 
the  Officiating  Judge  of  East  Burdwan, 
dated  ihe  20th  February  i8*jty  reversing  a 
decision  of  the  Moonsiff  of  PoihfOii 
dated  the  1st  September  i8jq, 

Surbessur  Methoor  and  others  (some  of  tbe 
Defendants),  Appellants, 

versus 

Gossain  Doss  Methoor  and  others 
(Plaintiffs),  Respondents, 

Baboo  Bania  Churn  Bannerjee  for 
Appellants. 

Baboos  Chunder  Madhub  Ghose  and  Grtsh 
Chunder  Ghose  for  Respondents. 

The  acts  of  diflFerent  members  of  a  famtly  in  aBowia? 
separate  portions  of  the  banks  of  a  tank  to  ^^^J^** 
severally,  for  so  ongf  a  time  that  no  one  can  tell  wl^ 
such  possession  bepfan,  constitute  a  separation  of  the 
lands  which  cannot  be  disturbed  at  the  instance  of  ^ 
member,  without  proof  that  he  has,  jointly  or  atber»Ti*» 
held  possession  of  the  lands  in  question  within  i2  y<eai^« 

Jackson,  7.— The  plaintiff  preferred  this 
suit  for  a  partition  of  the  four  banks  of  ft  ob- 
tain lakheraj  tank,  of  which  he  alleged  that  bo 
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«u  an  8  as.  i  g.  2  k.  sharer.  The  deiend- 
aots contested  the  right  of  the  plaintiff  to  have 
t&7  |>a.rtition  of  the  northern  and  western 
basks,  on  the  ground  that  they  had  been  from 
time  immemorial  in  possession  of  separate  por- 
tions of  these  banks,  which  lay  between  their 
houses  and  the  tank.  The  first  Court  came 
to  the  coDclosion,  founded  upon  the  evidence 
even  of  the  plaintiff's  witnesses,  that  the 
defendants  had,  as  they  alleged,  been  in  pos- 
session of  these  respective  portions  of  land, 
lying  between  their  houses  and  the  tank,  for 
80  long  a  time  that  nobody  was  able  to  as- 
certain when  such  possession  commenced, 
and  from  this  the  first  Court  assumed  that 
there  had  been  a  partition  of  these  banks  at 
some  remote  time.  The  first  Court  then 
vent  on  to  dismiss  the  plaintiff's  claim  to 
any  partition  of  th^  northern  and  western 
tanks,  but  decreed  to  him  a  partition  of  the 
eastern  and  sonthern  banks  of  the  tank.  The 
Judge  on  the  appeal  of  the  plaintiff  came  to 
the  conclusion  that  the  Moonsiff  had  assumed 
that  a  partition  had  taken  place  at  some 
remote  period  without  any  foundation  for  such 
presumption,  and  granted  the  plaintiff's  pray- 
er, not  only  for  a  partition  of  the  eastern  and 
southern  banks  of  the  rank,  but  also  for  a 
division  of  the  northern  and  western  banks. 
Prom  this  decision  of  the  Judge  the  present 
appeal  is  preferred  to  us. 

We  have  looked  into  the  case  with  a  ^ood 
dealof  care,  because  the  matter  is  undoubtedly 
of  some  importance  to  the  defendants,  whose 
liouses  abut  on  the  tank ;  and  the  lands  which 
the  plaintiff  seeks  to  divide  seem  to  lie  to  a 
great  extent  between  the  defendants'  houses 
and  their  family-ghauts.  It  would  appear 
fM>m  the  map  filed  in  the  case  that,  not  only 
have  several  of  the  defendants  taken  posses- 
sion of  portions  of  the  northern  and  western 
banks  of  the  tank  in  front  of  their  respective 
hoases,  but  that  even  some  of  the  plaintiffs 
have  done  the  same  thing,  and  each  of  the 
different  families  appear  to  have  their  own 
ghaut,  thereby  showing  that  they  each  have 
been  using  their  own  road  across  these  banks 
.down  to  the  tank,  and  it  is  in  evidence  that 
each  of  them  are  in  possession  of  trees  planted 
m  front  of  their  respective  houses.  If  the 
.defendants  choose  to  contest  the  plaintiff's 
'>^htto  a  partition  of  lands  which  have  been 
Jti  their  possession  for  so  long  a  time  that 
no  one  can  tell  when  that  possession  began, 
^bey  have  a  perfect  right  to  do  so.  If  the 
ptalntiff  could  prove  that  he  has,  either  jointly 
tt  m  any  other  way,  held  possession  of  these 
hods  within  it  yeara,  his  suit  would  not  be 
fauied  by  limitation ;  bat  if  he  can  give  no 


evidence  wh  itever  to  that  effect,  and  if  he  has 
allowed  each  of  the  defendants  to  take  posses- 
sion of  and  to  occupy  these  lands  as  his  own 
for  so  long  a  time,  he  cannot  now  obtain  a  re- 
partition. The  acts  in  this  way  of  the  differ- 
ent members  of  the  family  constitute,  as  far  as 
they  have  gone,  a  separation  of  the  lands  on 
the  northern  and  western  banks  of  the  tank. 
It  is  possible  that  in  this  way  the  defendants 
collectively,  or  some  of  them  individually, 
have  obtained  larger  portions  of  the  banks  of 
this  tank  than  they  would  have  been  entitled 
to  had  the  whole  been  brought  into  a  hotch- 
potch and  a  regular  partition  made,  but  this 
cannot  be  helped  now. 

The  decree  of  the  first  Court,  ordering  that 
the  southern  and  eastern  banks  alone  should 
be  partitioned  between  the  co-sharers,  and  dis- 
missing the  plaintiff's  suit  for  a  partition  of 
the  northern  and  western  banks,  seems  to  us 
to  be  the  proper  order  in  this  case.  In  carry- 
ing out  that  partition,  consideration  can  be 
given  to  the  extent  of  land  which  each  person 
has  obtained  already  on  the  northern  and 
western  banks,  and  allowance  may  be  made, 
if  it  is  the  fact,  as  alleged  by  the  plaintiff, 
that  he  has  obtained  less  of  the  northern  and 
western  banks  than  he  was  entitled  to,  and 
he  may  obtain  a  larger  share  of  the  eastern 
and  southern  banks. 

We  think  that  the  proper  decree  to  be 
made  is  that  which  has  been  passed  by  the 
Moonsiff,  and  we,  therefore,  restore  the  deci- 
sion of  the  Moonsiff,  setting  aside  that  of  the 
Judge. 

The  costs  of  this  appeal  and  of  the  lower 
Court  to  be  paid  by  the  respondent. 


I 


The  5th  February  1872. 

Present : 

The  Hon'ble  G.  Loch  and  W.  Ainslie, 

Judges. 

Zur-i-peshgee  Lease— Construction. 

Case  No.  148  of  1871. 

Regular  Appeal  from  a  decision  passed  by  the 
Subordinate  judge  of  Palna,  dated  the 
rsth  April  i8yi. 

Roy  Gowree  Sunkur  (Defendant),  Appellant, 

versus 

Baboo  Bholee  Pershad  and  another  (Plaint- 
iffs), Respondents.  %     * 
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Messrs,  R.  T.  Allan  and  R.  E,  Twidale 
and  Bah 00  Dehendro  ^arain  Bose  for 
Appellant. 

Baboo  Rajendronath  Bose  for  Respondents. 

The  words  in  a  eur-i-peshgee  lease  "  after  the  expiry 
of  the  term,  it  will  be  competent  to  me  (the  mor^agor)  in 
the  month  of  Jeith  of  any  year  I  can  to  pay  the  eur-i- 
peshgee  and  cancel  the  lease,"  were  held  to  do  no  more 
than  bar  mortgag^or's  re-entering  in  the  middle  of  an^ 
year  in  the  event  of  the  mortgagee's  occupation  conti- 
nuing  after  the  expiry  of  the  lease  owing  to  mortgagor's 
default  to  pay  off  the  loan,  and  that  it  contained  no 
undertaking  by  the  mortgagee  to  hold  on  until  it  suited 
the  mortgagor  to  pay  him  on. 

Loch^  y. — The  plaintiff  in  this  case  took  a 
zur-i'peshgee  lease  of  i  anna  out  of  8  annas 
of  mouzah  Jehangirpore  Mungulpul  from  the 
defendant,  advancing  to  him  a  sum  of  6,000 
rapees. 

Under  the  terms  of  the  lease,  the  plaintiff 
had  to  pay  Rs.  1,133-8  for  Govern- 
ment revenue,  Rs.  346-8  to  the  lessor 
year  by  year,  and  he  was  to  receive  whatever 
else  remained  of  the  profits  in  lieu  of  interest 
due  on  the  zur-i-peshgee. 

The  perio4  of  the  lea«e  extended  from  1272 
to  13/6  F.  S. 

The  plaintiff  states  that  he  was  put  in  pos- 
session of  the  property;  that  in  1868,  or 
1275-76  F.  S.,  out  of  the  property  leased, 
the  new >y •cultivated  waste  lands,  jungles, 
&c.,  mentioned  in  the  pottah,  which  were 
excluded  from  the  former  settlement,  that  is, 
the  former  Government  settlement,  together 
with  the  new  accreted  lands  of  the  two 
mehals  mentioned  in  the  pottah,  were  settled 
as  two  separate  mehals  and  taken  out  of 
plaintiff's  possession,  and  thus  a  serious  loss 
was  sustained  by  him  in  the  income  of  the 
ticca  property;  ^hat  he  applied  to  the  defend- 
ant for  a  refund  of  the  zur-i-peshgee  money, 
and  that  as  the  whole  of  the  iicca  property 
was  not  remaining  in  his  possession  and  the 
term  of  iicca  lease  was  to  expire  in  1276,  he 
relinquished  the  iicca  on  the  ist  Assar  1276, 
when  the  cultivation  of  the  ensuing  year 
began,  and  that  he  did  so  with  the  defendant's 
consent;  that  as  the  defendant  has  not  re- 
funded the  amount  of  the  loan,  he  now 
brings  the  present  action  to  recover  the 
principal  with  interest  from  him. 

The  defendant  denies  having  in  any  way 
ousted  the  plaintiff.  He  says  that  in  1868, 
when  the  accreted  lands  were  declared  iow- 
feer^  a  settlement  was  made  with  the  proprie- 
tor of  Mungulpul  by  assignment  of  rent, 
by  which  settlement  the  aforesaid  proprietor 
continued  in  possession  as  before,  and  the 
glaintiff's  possession  of  the  said  lands  was  in 


no  way  disturbed  by  any  act  of  the  defe&d* 
ant  or  that  of  the  Government,  and  that, 
under  these  circumstances,  the  settlement  of 
the  aforesaid  lands  could  afford  no  grouad  10 
the  plaintiff  for  relinquishing  the  leased  pro- 
perty. 

The  lower  Court  has  given  a  decree  for  the 
plaintiff.  On  appeal  before  as,  it  is  urged 
that,  even  if  by  the  new  settlement  the  plaint- 
iff, mortgagee,  was  obliged  to  pay  additionil 
jumma  to  the  Government,  yet  when  iie 
made  the  arrangement  he  was  perfectly  aware 
of  his  liability  to  do  so,  and  therefore  there  was 
no  reason  for  throwing  up  his  lease ;  that,  un- 
der the  terms  of  his  lease,  he  bad  no  power  (o 
throw  it  up  without  the  consent  of  the  mort- 
gagor ;  that  the  statement  made  by  him  that 
he  relinquished  with  the  consent  of  the  mort- 
gagor is  not  correct,  a$  the  mortgagor  did 
not  give  bis  consent,  but  under  the  terms  d 
the  lease  it  entirely  depended  upon  the  mort- 
gagor to  cancel  the  lease  at  any  time  alter 
the  period  entered  in  the  lease  had  expired ; 
that,  in  fact,  it  is  a  continuous  lease,  entireij^ 
dependent  for  its  conclusion  upon  the  will  of 
the  mortgagor,  and  we  were  referred  to  a  | 
passage  towards  the  close  of  the  lease  which  { 
are  in  these  words :  "  Should  I  fail  to  pay  | 
**  the  whole  zur^i-peshgee  at  the  appoiated 
''  time  (f.  ^,  ill  the  month  of  Jeith  (376 
"  F.  S.)  to  the  zur-i^peshgeedar,  and  the  term 
"  expire,  this  deed,  with  all  the  condition!  em- 
'*  bodied  therein  as  above,  shall  remain  in 
"  force  "  (and  these  are  the  particular  words 
referred  to),  **  and  ihai,  after  the  expiry  of 
the  terniy  it  will  be  competent  to  me  in  thi  \ 
month  of  Jeith  of  any  year  I  can  to  pety 
the  zur-i»peshgee  and  cancel  the  lease,'* 

Now,  it  is  pressed  upon  us  that  these  words 
give  the  entire  power  into  the  hands  of  the 
mortgagor  to  continue  the  lease  as  long  as  he 
likes,  and  that  the  mortgagee  could  not  in  the 
face  of  these  terms  throw  up  the  lease  at  the 
end  of  the  period,  viz.,  1276,  without  the  con- 
sent of  the  mortgagor,  and,  if  he  did  so,  be 
could  not  bring  an  action  to  recover  the 
principal  lent  to  the  mortgagor. 

The  statement  made  by  the  plaintiff,  that 
he  had  by  this  new  settlement  been  put  out 
of  possession,  does  not  appear  to  be  sup- 
ported by  any  evidence.  But  there  is  no 
doubt  that  the  enhanced  Jumma  that  he 
would  have  had  to  pay  would  have  been  a 
very  serious  loss  to  the  mortgagee,  and  would 
necessarily  diminish  the  profits  from  the 
estate.  For  there  can  be  no  doubt  from  the 
pleadings  {A  both  parties  that  the  lands,  which 
were  newly  settled,  formed  part  of  the  lands 
which  w^re  iocluded  in  the  lease  ;  and  with 
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this  prospect  in  view,  it  is  not  surprising  that  [ 
the  mortgagee  did,  at  the  close  of  the  period, 
refuse  to  cominue  to  hold  possession  of  the 
lands  and  gave  them  up. 

Bol  it  is  contended  that,  under  the  words  < 
above  quoted  from  the  lease,  the  mortgagee  I 
coald  not  give  the   lands   up,   and  that   it 
remained  with  the  mortgagor  to  pay  off  the 
loan  at  any  time  he  pleased  in  any  subse- ' 
qoent  jear. 


Surbessur  Ghose  and  others  (Plaintiffs), 

Appellants, 


rersits 


C'hola  Arizoollah  Mundul  (Defendant), 

Respondent. 

Bahoo  Sreenaih  Doss  for  Appellants. 
Mi\  R,  T,  Allan  for  Respondent. 

In  a  suit   for  rent,    plaintifT  relied  on  an    entry  in 

,r ^1 ^» A. ?l r«i__       -n .       .. 


We  do  not,  however,  read   the  words  with    defendant's  own  account  as  naibof  the  villape  as  to  the 
thll  meaning.      We  think  all  that  is  intended  .  rate  of  rent  payable  by  him,  and  the    ludorc,  wrongly 

b)  ihese  words  is  that,  after  the  expiry  of  the    fuf  fi^rrLl^^'ni?.^  l'h^^IlV•^^' ''^"''^  ^I  defendant  in 

,'         ,  •-     i_  -ii     the  tirst  pag^e  only,  whereas  It  was  sisjn'-d  on  every  leaf, 

Itttt,  ine  mortgagor,  ir  the  mortgagee  Sllll  i  including^  the  onecontainin.?  the  entry  in  di.sputc,  started 
COnUnoed  to  hold  possession  as  he  had  power  \  with  the  theory  that  the  leaf  in  question  l>ad  been  in- 
to do  und«»r  fhp  f<»rme  nf  tKp>  UacA  rrx'xcrht  \  t^rpolated,  and  that  defendant  was  unaware  of  it. 
ro  aO  Unaer  the   terms   Ot    trie   lease,   mignt,  l  ^^^  judge's  theory  havin^r  been  supported   by  a   fact 

»n  any  year  at  a  particular  time,  that  is  to  found  to  be  incorrect,  held  that,  unless  the  si£,'nature 
Sav.  in  the  month  of  Jeith,  paV  the  amount  were  forored,  and  the  leaf  containinsr  the  entry  not 
oitfaeloan  ami  qo  r-inr^-l  thp  1m<ip        Hut    nn    '  S^""'"^'  theentry  was  clearly  on  admission  on  defend- 

oiioeioanana  so  cancei  the  lease,  isiit,  un-  ^^^,^  ^^^^  ^j^^^  ^y^^  ^^^^  thereon  mentioned  was  the 
«Si  be  paid  m   that  particular  month,  and    rent  paid  in  him. 

ailoflcd  ibe  vear  to  commence,  he  could  not '      •y^^/.,^..    y     t^t  tu:.  ^«r.^  4k-,^ ^  a- 

iR.*rf-,^    -.1.  .1  .  •  ■       f  JacksonyJ, — In  this  case  there  was  a  dis- 

rr    f  ^'r''"'^''''P°''°''  ia?^^^^^  'he    plaimifr  and   the 

'    iw         .'  of  the  year.  ;  defendant  as  to  the  rate  of  rent  ^vhich  the 

liOoktHQ^  at  the  lease  m  this  wav,  we  do     ,  r      i     .         i         i .  t-i     j  r     j 

'    . ,,.  t^..  J  J        .  '.  defendant  was  bound  to  pav.     The  defendant 

wv  inink  It  was  a  one-sided  contract,  as  we  ,         i        .         ...  .i  .i.      i-r 

jk«  been  told  it  was.    The  lessee  had,  «e    P^^f^^^^^    S  also  a'TamirTf    e^"-    ^ 

iEt.i!lf  fl  ')^^''  ^^"a    S^  T  '^  *^V°f :  from  which  he  showed  ihaUhe-rent  dSm 

fia  interest  to  do  so,  and  after  the  period  of    i  .^  ,„^^    .  ,,  ^  ^^.^     r  ^.     ^,  ^ ^,,    ,  ,   • 

lU  1^.^  u  J         -J    *  41:     I     J        him  was  at  the  rate  ot  Ks.  50  annually:  but 

wfi  lease  had  expired,  to  give  up  the  lands:    ,t      ^i^:^*a  ^^^a  .^^a   ♦!,«  «  ♦      l  ^u 

•»j«.iL    1  r     J     .  r    1  o.  .u  [    the  plaintiff  produced   the  accounts  of  the 

?d^.t!!*^  n'f  "^  P'Vk    TT«  '  village  for  the  year.  268   delivered  by  the 

iflnS  /.'  ^*  *f  "**  '°  P  I'  '^  P    ?      ■  defendant  himself,  who  was  at  that  time  the 

^VvS     ?K*"!,     '«<=07,'- J'^f  ""O""*-   ,  naib  of  the  village,  and  those  accounts  con- 

>>e  affirm  the  decree  of  the  lower  Court,  ^  .  ^  ,       c  .v!     i  f     ^^   .•  ..     *  *i- 

9tH)  A\.^-  *u-  ^  1  -*u  *  tain  an  entry  of  the  defendant  s  rent  at  the 
ano  dismiss  this  appeal  with  costs.  .      r  d    a        a  ^  u-  u 

>,../.    ^     rr^c  A       1-  J  ^     u     •u  rale  of  Rs.  64  and  some  annas,  which  we  are 

AVkUie,  7, — The  words  relied  on  by  the  .  ,j  •       n  j  *u         •     ]     ..    ^    u*  l 

9nn*iu-.j'^  *u      u     .u  n     *•  told  are  sicca  Rs,  and  the  equivalent  of  which 

appellant  do  no  more  than  bar  the  appellant  s  .  .    o     ao      ^       '  «  •    /^  »   o 

,,'.-.. .    ^.         .  ,jt      c  •     .u  »s  Rs.  68  and  some  annas  in  Company  s  Rs., 

le^mermg  in  the  middle  of  any  year  m  the  ^^^^^  .     ^^^  nlaintiff 

^'W  of  the  respondent's  occupation  conti-        rj^x^     1  i      -  \         ..    r  u-     •   j 

win?  after  the  first  soecified  term  owinff  to  ^^^  J"*^^^  ^"  ^"  ^^^^^  P^'"'  ^^  ^'^  J"^^^" 

aim»lu«t'- ^  f     u*             a.u    1  ^        -^pi?  ment,  which  is  rather  lengthy,  disposes  of  this 

•ppeilaBl  8  default  to  pay  off  the  loan.     There  .    c  »u         j          u         ■       • «.  t^u      u-  r 

ifiiMi,..^^  »  \.-       u    *u               J     ^  ^^  u  ij  part  of  the  evidence  by  saving  :  "  The  chief 

« no  undertakmer  by  the  respondent  to  hold  s     .1                           J  c  :\.      \  •  .-ct- 

•              ^     J              f  «( evidence  m  support  of  the  plaintiff  s  aver- 


00  Ofltil  it  suits  the  mortgagor  to  pay  him  off. 


The  6th  February  1872. 

Present  : 

"Hie  Hon'ble  Louis  S.  Jackson  and  A.  G. 
Macpherson,  Judges, 

Sttit  (or  Rent— Defendant's  own  Accounts— 


*  ments  is  afforded  by  the  accounts  of  1268, 
•'  because  they  bear  the  signature  of  the 
*'  defendant  himself,  who  was  at  that  lime 
*'  employed  as  a  naib  in  the  estate  ;  and  on 
**  ihat  evidence  alone  I  think  that  the  plaint- 
'*  iffs  would  be  entitled  to  a  verdict,  notwith- 
**  standing  the  pottah  and  earlier  accounts,  if 
"tt  were  quite  clear  that  he  was  aware  of 
"  the  entry  against  himself.  But  of  this 
"  there  may  be  some  doubt,  for  it  is  possible 


Evidence —Admission. 

r,«*v     o        to  J      A      V     £    o         "that  the  leaf  which  contains  the  entry  in 

C»eho.854of  187.  under  Act  X.  of  '859.  ; ,.  ^„g3,i^„  ^^^  j,^^^  been  inserted   in  the 

Sptcid  Appeal  from  a  decision  passed  by  i  "  account  which  is  signed  by  him  on  the  first 
'h^  Judge 0/ the  Twenty-four  Pergunnahs,  '' \>2i%Q  ou\yy  Now  the  judge  here  starts 
kitd  the  ^th  May  i8yi,  reversing  a  i  with  a  theory  of  his  own  as  to  the  defend- 
^tcUion  of  the  Deputy  Collector  of\  ant  being  possibly  unaware  of  the  entry 
Baratet,  dated  23rd  August  i8yo.  \  relied  on  by  the  plaintiff.     That  is  not  merely 
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not  alleged  by  the  defendant,  but  it  seems  to 
be  actually  contradictory  of  his  case ;  for  it 
seems  he  denied  the  accounts  in  question 
altogether ;  that  denial  has  been  found  against 
him,  and  from  the  circumstance  of  that 
false  denial,  I  should  say  that  the  inference 
rather  was  that  he  knew  of  the  entry  against 
bim.  But  the  Judge  supports  his  theory  by 
a  statement  of  fact  which  appears  to  be  alto- 
gether incorrect.  He  says  that  the  account 
is  signed  by  the  defendant  on  the  first  page 
only.  Now,  it  appears  on  inspection  of  the 
accounts  that  they  are  signed  not  only  on  the 
first  page  but  on  every  leaf;  and  the  leaf 
which  contains  the  entry  in  dispute  is  signed 
just  in  the  same  manner  as  the  other  leaves  are. 
Of  course,  it  would  be  open  to  the  Judge,  if 
that  particular  signature  was  denied,  to  find 
that  it  was  forged  ;  but  this  he  has  not  found, 
and  unless  the  Judge  finds  that,  the  objection 
to  this  leaf  and  the  entry  upon  it  falls  entirely 
to  the  ground.  If  the  leaf  be  genuine,  the 
entry  in  it  is  clearly  an  admission  on  the  part 
of  the  defendant  that  he  had  been  accustomed 
to  pay  the  amount  of  rent  set  down  there. 

Therefore,  I  think,  the  case  must  go  back 
to  the  Judge  in  order  that  he  n  ay  re-consider 
this  matter  in  view  of  the  fact  1  have  stated. 
No  doubt,  the  Judge  does  go  at  considerable 
length  into  the  rest  of  the  evidence,  and 
seems  to  find,  on  the  whole,  in  favour  of  the 
defendant ;  but  it  must  be  remembered  that 
he  starts  with  this  strong  impression  on  his 
mind  that  the  defendant's  accounts  had  a  leaf 
interpolated  in  them  which  was  not  authen- 
ticated, which  showed  an  entry  of  which  the 
defendant  was  not  aware. 

Macpherson,  J, — I  concur. 


The  7th  February  1872. 

Present  : 

The  Hon'ble  Louis  S.  Jackson  and  A.  G. 
Macpherson,  Judges, 

Special  Appeal— Act  VIII.  of  1859,  s.  374— New 

point  of  Law. 

Application  for  review  of  judgment  passed 

,    by  the  Hon'hle  Justices  Louis  S,  Jackson 

and  i4.    G.    Macpherson,    on    the    i^th 

August  i8ji,  in  Special  Appeal  No.  1^4 

of  i8yr, 

Lalla  Jowahir  Lall  Pandey  (Appellant), 

Petitioner, 

versus 

The  Court  of  Wards  on  behalf  of  Shiva  Sun- 
kur  Pershad  Sahoo,  minor  (Respondent), 
Opposite  Party, 


Mr.  W,  A,  Montr iou  for  Petitioner. 

Baboo  Unnoda  Pershad  Bannerjee  for 
Opposite  Party. 

The  High  Court  ought  not,  under  section  374, 
A<5^  VIII.  of  1859,  to  allow  a  point  of  law  to  be  ar^ed 
in  special  appeal  when  it  was  not  distinctly  riisni 
in  the  first  Court  nor  alluded  to  in  the  Lower  Appellate 
Court. 

Jackson,  J, — In  this  case  1  must  say  that 
I  feel  bound  to  refuse  compliance  with  the 
application  which  has  been  made  before  qs 
to-day. 

The  application  proceeds  upon  the  ground 
that  we  refused  to  allow  a  particular  ground  of 
special  appeal  to  be  argued  before  us,  because 
the  position  of  law  upon  which  that  gronnd 
of  special  appeal  rested  did  not  appear  to 
have  been  submitted  to  the  Lower  Appellate 
Court. 

The  learned  counsefwho  argued  this  ap- 
plication has  referred  to  Stephen  on  Plead-  | 
ings  and  to  the    practice  of  the  Courts  oi 
Westminster  Hall  on  demurrer. 

It  appears  to  me  that,  in  considering  the  \ 
applicability  of  those  rules  to  the  present 
case,  we  must  bear  in  mind  the  peculiar 
functions  of  this  Court  in  dealing  with  spe* 
cial  appeals.     It  is  my  opinion  that  the  Legis- 
lature intended,  and  intended  for  ezcelient  j 
reasons,  th^t  parties  to  suits  in  the  Mofnssil  j 
Courts  should  argue  out  the  whole  of  their  1 
case,  whether  upon  points  of  law  or  upon  . 
points  of  fact,  in  the  Court  of  first  instance 
and  in  the  Appellate  Courts  which  deal  with  ' 
facts ;  and  therefore  it  is  that  the  datj  of 
this  Court  in  special  appeal  is  only  to  deal 
with   errors  in   the  decision  of  the  I^wer ; 
Appellate  Court  upon  points  of  law  or  qaes»  | 
tions  similar  to  those  involving  points  of  law. 
It   might   be   useful   that   the   High  Court 
should  in  special  appeal  have  the  power  of 
dealing  with  the  whole  case  on  the  record: 
but  I  do  not  think  section  374  of  the  Code  iA 
Civil  Procedure  can  be  so  construed  as  to 
give  that  power. 

The  argument  of  Mr.  Montriou  on  this 
occasion  has  been  simply,  I  think,  a  more 
formal  and  more  elaborate  attempt  to  persuade 
this  Court  to  do  that  which  vakeels  have  in 
innumerable  instances  applied  to  me  and  other 
Judges  of  this  Court  to  do,  that  is  to  sar» 
to  permit  either  the  iappellant  or  the  respond* 
ent,  as  the  case  may  be,  to  mend  his  hand  in 
this  Court,  and  to  argue  matters  of  law  and 
mixed  questions  of  law  and  fact,  which  might 
and  ought  to  have  been,  but  were  not,  raised 
and  pressed  in  the  Court  below. 

I  must  say,  after  hearing  what  has  beOI 
said,  and  looking  at  the  judgment  and  decW 
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sion  in  ihc  Court  below,  I  remain  of  the 
same  opinion  that  I  was  before,  that  this 
point  was  not  so  pressed.  The  issue  framed 
in  the  Court  of  first  instance  was  not  one 
which  really  raised  the  question  whether  the 
plaintiff's  father  had,  by  his  own  personal  ex- 
penditure and  trouble,  recovered  this  pro- 
perty out  of  the  hands  of  strangers,  and  so 
dcdaced  it  to  his  possession,  and  made  it  self- 
acquired.  The  issue  fixed  was  an  alterna- 
tive one,  namely,  whether  the  properly  was 
acquired  by  the  ancestors,  or  whether  the 
plaintiff^s  father  had  by  borrowing  money 
acqnircd  that  property,  by  which  I  under- 
stand acquired  in  the  first  instance. 

I  think  that  if  we  were  to  admit  this  appli- 
cation, and  sanction  the  argument  upon 
which  it  is  sought  to  rest  it,  we  should  be 
laying  down  a  most  inconvenient  and  dan- 
gerous precedent.  1  think,  therefore,  that 
this  application  ought  not  to  be  allowed. 

It  should  be  added  that  this  is  not  a  case 
in  which  we  should  have  been  at  all  disposed 
to  be  harsh  towards  the  special  appellant,  be- 
cause he  appears  to  be  in  the  unfortunate 
position  of  a  man  who  is  compelled  to  give 
«p  property  for  which  he  has  given  consi- 
deration by  reason  of  circumstances  which 
H  was  not  in  his  power  to  ascertain. 

Macpherson,  J,— I   also   think   that   this 
^  ipplication  should  be  refused.     The  issue 
"pon  which  Mr.  Montriou  slates  the  case 
nainly  turns  was  not  distinctly  raised  in  the 
fat  Court ;  and  if  it  had  been  intended  to 
Klynpon  it  at  all,  it  ought  to  have  been  dis- 
toicily  and  expressly  raised   there.     Before 
tbe  Judge  in  appeal,  that  issue  was  never 
winded  to.     I  say  that  it  was  not  alluded 
to,  because  there  is  nothing  to  lead  me  to 
rttppose  that  it  was  alluded  to  ;  while,  being 
w  so  much   importance  as   Mr.   Montriou 
jj^tcs  it  was,  it  clearly  was  the  business  of 
»»  client,  when  before  the  Judge,  to  have 
wwght  it  prominently  before  him,  and  to 
wve  obtained  his  decision  upon  it.     It  was 
«^e  the  less  incumbent  upon  him  to  bring 
^forward  because  in  the  Judge's  Court  he 
■■•Ppened  to  occupy  the  position  of  respond- 
1^    The  issue    was  as  important  to  him 
ymn  respondent  before  the  Judge  as  it  was 
jjwen  he  was  in  the  Court  of  first  instance, 
^y*  the  ground  that  the  issue  was  not  raised 
:«ittioctly  in  the  first  Court,  and  that  it  fur- 
^r  ^?  not  alluded  to  in  the  second  Court, 
I*  tbmk  that  the  discretion  we  exercised  in 
fTOtismg  to  allow  the  question  to  be  raised  for 

fiT  I  ^*'"*  ^°^  argued  here  in  special 
iWcal  was  properly  exercised,  and  I  see  no 
Wwn  whatever  for  interfering. 


The  8th  February  1872. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges, 

Municipal  Act  III.  of  i864~Digg^g  of  Tank— 
Conservancy—Jurisdiction. 


Case  No.  597  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Hooghly,  dated  the  lytk 
March  iSyiy  reversing  a  decision  of  the 
Moonsiff  of  Sulkea,  dated  the  18th  July 
tSyo. 

Bhyrub  Chunder  Banerjee  (one  of  the 
Plaintiffs),  Appellant, 

versus 

Mr.  G.  £.  Makgill,  C^hairman  to  the  Muni* 
cipal  Commissioners  of  Howrah  (Defend- 
ant), Respondent. 

Mr,  Woodroffe,  and  Bahoos  Romesk 
Chunder  Milter,  (imbika  Churn  Bannerjee^ 
and  Bhowanee  Churn  Dull  for  Appellant. 

Baboo  Juggodanund  Mookerjee^  for 
Respondent. 

By  section  10  of  the  Bye-laws  of  the  Howrah  Muni- 
cipality, framed  under  section  84,  A(f^  III.  of  1864,  B.C.^ 
and  confirmed  by  the  Lieutenant-Governor,  it  is  within 
the  discretion  of  the  Munidpality  to  refuse  permissioo 
for  the  excavation  of  a  tank,  and  the  Courts  have  00 
power  to  interfere  with  the  bond-fide  exercise  of  such 
discretion. 

Kemp  J  J, — This  suit  was  instituted  by  the 
plaintiff  with  the  view  to  establish  his  right 
to  excavate  a  tank  on  land  admittedly  belong* 
ing  to  him,  and  to  recover  damages  from  the 
Municipal  Commissioners  of  Hbwrah,  such 
damages  having  accrued,  as  be  alleges,  from 
their  withholding  their  consent  to  his  exca- 
vating this  tank  on  his  land.  It  appears  that 
the  plaintiff  applied  to  the  then  Chairman  of 
the  Municipal  Commissioners,  Mr.Totlenham, 
for  permission  to  excavate  this  tank.  This 
petition  is  dated  the  15th  March  1869.  In 
the  petition  applying  for  permission,  no  par- 
ticular grounds  are  given  why  the  petitioner 
desires  to  obtain  the  permission  of  the  Muni- 
cipality. 

Mr.  Tottenham  in  the  first  instance  record- 
ed a  remark  *'  that,  as  there  had  been  another 
tank  lately  sanctioned  in  that  locality,  he 
would  like  to  see  the  proposed  site  before 
allowing  any  more."  Mr.  Tottenham  in- 
spected the  place  and  recorded  the  following 
order :  "  Having  inspected  the  place,  I  find 
that  there  are   several  other  tanks  in  the 
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immediate  neighbourhood,  and  that  the  exca- 
vation of  another  is  not  only  unnecessary  but 
7'ery  undesirable^  The  application  appears 
to  have  been  renewed  to  another  Chairman 
of  the  Municipality,  Mr.  Makgill.  In  that 
petition,  which  was  presented  in  January 
1870,  the  petitioner  states  that  the  land  is 
low  land,  and  that  owing  to  the  people  of  the 
neighbourhood  committing  nuisances  on  the 
land  at  night  it  remains  in  a  filthy  state,  and 
that  the  petitioner  is,  therefore,  desirous  of 
excavating  a  tank  for  the  purpose  of  raising 
the  low  land.  Upon  this  Mr.  Makgill, 
apparently  after  visiting  the  spot,  passed  the 
following  order :  **  The  land  is  surrounded 
'*  with  three  or  four  tanks  already ;  the  exca- 
*'  vation  of  another  would  be  ho  improvement 
"  to  the  land,  but  rather  the  reverse.  1  have 
"  no  objection  to  his  applying  to  deepen  some 
**of  the  surrounding  taj[iks." 

Upon  this  the  plaintiff  brought  the  present 
suit.  Tne  Moonsiff  gave'  the  plaintiff  a 
decree.  On  appeal  this  decision  has  been 
reversed  by  the  Judge.  The  Judge  held  that 
by  section  19  of  the  bye- laws  of  the  Howrah 
Municipality,  which  have  been  framed  under 
section  84  of  Ad  III.  of  1864  and  have 
been  confirmed  by  the  Lieutenant-Governor, 
the  Municipality  were  empowered  to  grantor 
to  refuse  permission  to  the  plaintiff  to  dig  the 
tank,  and  that  having  refused  permission  on 
the  ground  that  the  tank  would  not  improve 
the  locality  "  on  sanitation  principles" — these 
are  the  words  used  by  the  Judge — he 
reversed  the  decision  of  the  Moonsiff  and 
decreed  the  appeal. 

In  special  appeal  it  is  contended  that  it  is 
not  for  the  plaintiff  to  show  that  the  excavat- 
ing of  the  tank  would  be  an  improvement,  or 
even  that  if  WQuld  not  militate  against  sani- 
tation principles,  but  that  it  was  for  the 
Municipality  to  show  that  the  excavating  of 
the  lank  would  be  contrary  to  sanitation 
principles. 

This  case  is  governed  by  Ad  III.  of  1864, 
B.  C.  This  Ad  provides  for  the  better  pro- 
vision for  the  conservancy,  improvement,  and 
watching  of  towns  and  other  places  in  the 
provinces  under  the  control  of  the  Lieute- 
nant-Governor of  Bengal.  Under  section  1 5 
of  the  said  Ad,  the  funds  of  the  Muni- 
cipality are  to  be  appropriated  to  the  main- 
tenance  of  sufficient  police  officers,  to  the 
repair  of  roads,  streets,  drains,  and  tanks,  and 
generally  for  all  things  necessary  for  the 
purposes  of  conservancy.  Then,  under  sec- 
tion 84  of  the  Ad,  it  is  enacted  that  it  shall 
be  lawful  for  the  Municipal  Commissioners 
o  make  bye-laws,  subject  to  the  -     "^"^  '-^n 
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of  the  Lieutenant-Governor  under  section  85. 
Section  19  of  the  bye-laws  so  framed  runs 
thus :  "  No  person  shall  dig  or  make,  or 
''  cause  to  be  dug  or  made,  in  any  place,  any 
'*  tank,  pond,  well,  ditch,  watercourse,  or 
**  other  excavation  without  the  written  per* 
•*  mission  of  the  Commissioners."  In  this 
case  the  application  was  first  made  to  Mr. 
Tottenham,  and  it  is  his  order  which,  wc 
think,  must  be  looked  upon  as  the  goveniing 
order  in  this  case.  Now  Mr.  Totlenham  ad- 
mittedly visited  the  spot,  and  after  inspecting 
the  place  he  found  that  there  were  several 
other  tanks  in  the  immediate  neighbourhood, 
and  that  the  excavation  of  another  was  net 
only  unnecessary  but  very  tindesirable.  It 
4S  in  evidence  that  there  are  other  tanks  in 
the  immediate  neighbourhood  of  this  pro- 
posed tank ;  some  witnesses  say  that  within 
I  o  or  12  haths  there  are  three  or  four  small 
tanks  or  pools.  We,  therefore,  think  that  it 
was  within  the  discretion  of  the  Chairman  of 
the  Municipality  acting  under  these  bye-laws, 
section  19,  to  prohibit  the  excavation  of  this 
tank,  whether  on  the  ground  that  it  would 
militate  against  sanitation  principles,  or  on  the 
ground  that  it  would  be  no  improvement  to  ' 
the  locality  on  sanitation  principles.  \Vc» 
therefore,  see  no  ground  to  interfere  with  the  J 
decision  of  the  lower  Court,  and  dismiss  this 
appeal  with  costs. 

yackson,  y, — 1  concur  in  this  judgment; 
but  I  wish  to  add  that  had  this  case  rested 
solely  on  the  orders  of  Mr.  Makgill,  I  am  sot 
at  all  prepared  to  say  what  decision  I  would 
have  arrived  at.     But  I  look  to  Mr.  Totten- 
ham's original  order  as  the  principal  order  in 
the  matter,  and  Mr.  Makgill's  order  is  only 
supplementary  to  that  passed  by  Mr.  Totten- 
ham.    Mr.  Tottenham  distinctly  says  that  he 
went  to  the  spot  and  saw  the  state  of  the 
locality,  and  he  came  to  the  bond-fide  con- 
clusion that  it  was  against  sanitary  principles 
to  allow  the  plaintiff  to  excavate  any  other  i 
tank  in  the  locality,  as  there  were  several  1 
other  tanks  close  by.    At  least,  this  is  what  . 
the  Judge  understood  his  order  to  amount 
to,  and  it  is  what  I  understand  it  to  be.    I  j 
understand  his  order  to  mean  that,   under  i 
sanitary  principles,  it  would  be  objectionable  ] 
to   allow  the   excavation  of  this  additional  1 
tank.     It  seems  to  me  that  Mr.  Tottenham's  : 
order  was  quite  within  the  law  and  within 
the  discretion  given  for  sanitary  purposes  to 
the  Municipal  Commissioners,  and  that  we 
have  no  power  here  to  try  the  question  whe- 
ther he  was  right  or  wrong.    I  have  no  doubt 
that  upon  such  a  point  a  great  variety  ci 
opinions  could  be  given,  and  that  doctors  ! 
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would  differ.    l*he  Municipal  Cotntnissioners  |  measurement  that  either  of  the  parlies  was 


have  this  species  of  direction  under  the  law, 
and  the  Courts  are,  to  my  mind,  bound  to 
uphold  them  in  so  far  as  t^hey  act  bond  fide 
and  within  the  spirit  of  the  law  and  not 
arbitrarily. 

lam  not  prepared  in  this  case  to  say  that 
the  Municipal  Commissioners  have  gone  in 
any  way  beyond  the  law.  I,  therefore,  think 
also  that  this  appeal  must  be  dismissed  with 
costs. 


The  9th  February  1872. 

Present  : 

The  Honble  H.  V.  Bayley  and  W.  Markby, 

Judges, 

Bfltwarra — Asaentjt>7  Guardian  of  Minor— 

Bona  fides. 


m  possession  of  kamul  lands  in  any  one 
mouzah  to  a  greater  extent  than  his  share, 
he  should  either  relinquish  such  lands,  or 
give  an  equivalent  of  lands  in  another  mou- 
zah. It  was  subsequently  found  on  measure- 
ment that  the  defendant  Teeluknath  held  68 
beegahs  of  kamut  lands  in  mouzah  Dow- 
lutpore  in  excess  of  his  share,  and  consequent- 
ly Teeluknath  gave  up  28  beegahs  out  of 
his  share  in  mouzah  Teianyah  and  40  out  of 
his  share  in  Rumzunpore,  this  arrangement 
being  confirmed  by  an  ikrar  of  the  year  1257. 
The  28  beegahs  in  Tetanyah  fell  to  the 
share  of  the  plaintiff,  Huree  Pershad. 

Six  or  seven  years  afterwards,  for  some 
reason  or  other  which  has  not  been  stated, 
Debee  Pershad  applied,  on  behalf  of  himself 
and  as  guardian  of  Huree  Pershad,  who  was 
still  a  minor,  for  a  partition  of  mouzah  Teta- 
nyah only.  Pending  these  proceedings,  name- 
ly, in  December  1857,  Teeluknath  took  pos- 


Case  No.  1017  of  1871. 

Zptcial  Appeal  from  a  decision  passed  by  \  ^^^sion  of  the  28  beegahs,  which  had  been 
the  o/ciating  Judge  of  Bkaugulpore,  :  gj^«"  »^  ^^^^^  I'ershad,  as  an  equivalent  for 
j^.-j   si,^    ,^iL    nf^r.     ,0^,     ^mT»,:i.»   »  ;  the  excess  lands  held  by  Teeluknath  m  Dow- 

lutpore,  as  above  stated.  On  the  i5ih  April 
1858,  Teeluknath,  Parbutty,  the  widow  of 
Debee  Pershad,  and  Kallyan,  as  mother  and 
guardian  of  Huree  Pershad,  put  in  a  petition 
assenting  to  the  partition  of  Tetanyah  as  pro- 
posed by  the  Collector,  which  made  over 
these  28  beegahs  to  Teeluknath;  and  on  the 
nth  June  1858,  the  proceedings  were  de- 
clared final. 

The  plaintiff  Huree  Pershad  came  of  age 
in  May  1866,  and  on  the  26th  day  of  August 
1869   he    commenced   this    suit,    which   is 
brought   to   recover   possession    of  the    28 
beegahs  of  land  in  Tetanyah  allotted  to  him 
under    the    ikrarnama    of    12^6,    as   above 
stated,  with  mesne-profits.    *He  relies  entirely 
on  the  ikrarnama,  and  alleges  that,  during 
his  minority,  Teeluknath  had  the  management 
of  his  property,  and  that  he  got  possession  of 
this  land,  because  the  plaintiff's  mother,  who 
was  at  that  time  plaintiff's  guardian,   was 
Alarkby,  J.— Is  this  case  it  appears  that  1  entirely  under  Teeluknaih's  control. 
there  was  a  property,  consisting  of  several  j      The  defendant  MuddunThakoor,  who  pur- 
raonzahs,  each  numbered  separately  on  the  ;  Qhased   Teeluknath's   interest  in  Tetanyah, 
Collector's  roll,  which  belonged  to  a  Hindoo  I  relies  in  his  written  statement   on  the  Col- 
fcfcmily    living   jointly.     In   the  year    1256,    lector's   buiivarra,  and   says  he   knows  no- 
whcn  the  plaintiff  Huree  Pershad  was  very    thing   of   the  ikrarnama.     He   affirms  that 
young,  a  private  partition  was  come  to,    ft  \  the    Collector's    butwarra   having  been   as- 
*>«ing  agreed  that  the  property  was  divisible  '  sented  to  by  all  the  parties  interested  is  con- 
in  the  foUowiDg  proportions  :  6  annas  to  the  .  elusive,  and  cannot  now  be  questioned.  The 
defendant  Teeluknath,  5  annas  to  the  plaint-    defendant  Teeluknath  admits  that  he  has  sold 


dated  the   12th   May    iSyi,   affirming 
decision    of  the    Subordinate    Judge    of 
that  District,  dated  the  24th  March  iSyo, 

Baboo  Huree  Pershad  J  ha  (Plaintiff), 
Appellant, 

versus 

Muddan  Mohun  Thakoor  and  another 
(Defendants),  Respondents. 

Bdhoos  Hem  Chunder  Bannerjee^XiA  Ch under 
Madhub  Ghose  for  Appellant. 

Mr,  R.  E,  Twidale  and  Baboo  Debendro 
Narain  Bose  for  Respondents. 

The  effect  of  the  butwarra  proceedings  in  this  case,  to 
vbidi  plaintiff's  guardians  assented  during^  his  minority, 
l>eingf  apparently  to  have  taken  away  a  quantity  of  land 
from  the  infant,  and  handed  it  over  without  consideration 
to  the  only  male  of  the  three  persons  who  had  assented 
to  those  proceeding,  held  that  the  proceeding  would 
Mtbhidphunttffy  unless  it  were  found  that  his  fjruardians 
lad  acted  bond  fide  and  with  a  due  reg^ard  to  his  interest. 


ifi  Huree  Pershad,    and   5    annas  to  one 
Debee  Pershad,  who  is  now  dead.    It  was 


also  agreed  that,  if  it  should  be  found  on  ]  importance. 


his  whole  interest  to  the  defendant  Muddun 
Thakoor,  so  that  his  defence  is  not  of  much 
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At  the  trial,  Teeluknaih  refused  to  produce 
the  ikrarnama  of  1257,  though  the  Moonsiff 
thinks  he  had  il  in  his  possession,  but  for  obvi- 
ous reasons  wished  to  conceal  it.  The  Moon- 
siff found  that  the  ikrarnama  of  1256  and 
1257  had  both  been  executed,  but  he  thought 
that  possession  of  the  land  now  in  dispute 
had  not  been  given  10  Huree  Pershad.  He 
thought  the  suit,  in  this  view,  was  barred  by 
limitation;  but  he  also  dismissed  the  suit  on 
the  ground  that  the  Collector's  hutwarra 
was  final,  and  could  not  be  impeached. 

The  District  Judge,  on  appeal,  agreed  with 
the  Moonsiff  that  the  suit  ought  to  be  dis- 
missed on  this  latter  ground,  but  he  at  the 
same  time  expressed  an  opinion,  based  appa- 
rently on  very  good  reasons,  that  possession  of 
the  land  in  dispute  was  given  to  the  plaintiff, 
who  was  ousted  in  1265  during  the  butwarra- 
proceedings,  as  above  stated. 

It  has  been  contended  here  in  special  appeal 
that  both  the  lower  Courts  were  wrong  in  hold- 
ing that  the  Collector's  butwarra  was  final. 

Had  this  been  a  proceeding  between  per- 
sons of  full  age  and  competence,  we  should 
have  had  no  hesitation  in  holding  that  the 
Collector's  butwarra^  assented  to  as  it  was  by 
all  concerned,  was  final ;  but  we  think  that  a 
point  which  was  fairly  raised  in  the  plaint, 
and  which,  under  the  circumstances  of  this 
case,  ought  to  be  considered,  has  been  over? 
looked.  The  plaintiff,  at  the  time  of  the  but- 
z£;flrra-proceedings,was  aminor;  the  only  male 
of  the  three  persons  who  assented  to  the 
petition  was  Teeluknath ;  and  the  effect  of 
these  proceedings  was,  as  far  as  it  has  been 
shown  to  us,  to  take  28  beegahs  away  from 
the  infant,  and  to  hand  them  over  without 
consideration  to  Teeluknaih.  We  do  not 
wish  it  to  be;  supposed  that  we  atfirm  this  to 
be  the  real  character  of  the  transaction. 
But  this  is  how  it  now  stands  before  us,  and 
we  think,  that  the  plaintiff  has  a  right  to  call 
for  some  explanation  of  a  transaction  which 
has  this  apparent  character. 

We  think,  therefore,  that  the  case  should 
be  remanded  to  inquire  whether,  in  the  ^w/- 
z^arrti- proceedings,ihe  guardians  of  the  plain- 
tiff Huree  Pershad  acted  bond  fide  and  wi\)i 
a  due  regard  to  his  interest.  If  they  did, 
then  this  suit  ought  to  be  dismissed.  If 
they  did  not,  then  the  ^///rt/^r/a-proceedings 
do  not  bind  the  plaintiff,  and  he  ought  to  be 
put  in  the  same  position,  as  far  as  possible,  as 
if  they  had  not  taken  place. 

We  think  the  question  of  costs  should  be 
disposed  of  when  the  suit  has  been  finally 
determined,  and  the  conduct  of  the  parties 
»  more  fully  ascertained. 


The  9th  February  1872. 

Present  : 

The  Hon'ble  £  Jackson  and  Dwarkanath 
Mitter,  Judges. 

Collusive  Petition— Fraud— Rcffiatimtioo— 

Evidence. 

Case  No.  561  of  1871. 

• 

Special  Appeal  from  a  decision  passed  by 
the  Judicial  Commissioner  of  Chota 
Nag  pore,  dated  the  gtk  February  187  r, 
affirming  a  decision  of  the  Moonsiff  of 
Hazareebaghy  dated  the  nth  August 
1870. 

Kalee  Doss  Gossain  and  another  (Plaintiffs), 

Appellants, 

versus 

Mookiakeshee  Thakooranee  and  others 
(Defendants),  Respondents. 

Baboo  Anund  Chunder  Ghossal  for 
Appellants. 

Baboo  Bungshee  Dhur  Stin  for 
Respondents. 

The  Court  were  unable  to  understand  what  the  Judi- 
cial Commissioner  meant  by  saying  that  a  petition,  by 
which  a  widow  transferred  her  rights  to  the  plaintiff,  was 
a  collusive  document  in  the  absence  of  proof  of  any 
attempt  at  fraud  thereby  against  third  parties  ;^  but  as 
the  petition,  upon  which  the  plaintiff's  right  to  bring  this 
suit  stood,  was  unregistered,  held  that  it  could  not 
operate  as  a  transfer  of  the  widow's  rights,  or  be  used  ia 
evidence  before  any  Court. 

Jackson,  J. — We  do  not  understand  what 
the  Judicial  Commissioner  means  in  this  case 
by  saying  that  the  petition,  by  which  the 
widow,  Bama  Soonduree,  is  said  to  have  made 
over  all  her  rights  to  the  plaintiff,  is  mani- 
festly  a  collusive  document.  The  plaintiff's 
right  to  sue  is  founded  upon  this  petition. 
It  does  appear  that,  in  a  former  suit,  this 
petition  was  given  in  by  the  widow ;  and  taking 
it  for  granted  that  this  petition  does  con- 
tain a  transfer  of  her  rights  to  the  plaintiff, 
we  do.  not  understand  how  it  can  be  said  in 
any  way  to  be  a  collusive  petition.  It  does 
not  appear  in  any  way  that,  in  the  case  in 
which  it  was  adduced,  any  fraud  was  attempt- 
ed against  any  third  parties  in  conseqoeDce 
of  this  petition ;  on  the  contrar}',  the  attempts 
to  oust  other  parlies  which  were  made  in 
that  suit  appear  to  have  been  given  np  npon 
the  Uling  of  this  petition,  and  all  we  can  say. 
at  present  is  that  we  cannot  understand  what 
the  Judicial  Commissioner  means  by  saying 
that  this  is  a  collusive  petition. 
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If  the  case  depended  upon  this  one  point 
alooe,  it  would  have  been  necessary  to  re- 
mand ii  to  the  Lower  Appellate  Court  to  try 
the  issaes  which  arise  in  it  between  the  par- 
ties ;  but  it  is  manifest  apon  the  face  of  the 
case  that  the  plaintiff*s  right  to  bring  this 
salt  stands  apon  this  petition,  which  is  not 
registered.  It  is  necessary  under  Act  XX.  of 
1866,  as  found  by  the  first  Court  in  this  case, 
that  this  petition  should  be  registered  before 
it  can  in  any  way  operate  as  a  transfer  of  the 
widows  rights,  or  before  it  can  be  used  in 
evidence  before  any  Court,  and  there  seems 
to  have  been  no  demand  or  attempt  to  regis- 
ter this  document.  On  the  basis  of  this 
document  in  its  present  unregistered  state, 
liie  plaintiff  has  no  right  to  come  into  Court, 
and  it  is,  therefore,  unnecessary  to  remand  the 
case  to  the  Lower  Appellate  Court  for  a 
re-trial.    The  appeal  is  dismissed  with  costs. 


The  1 2th  Februj^rj-  1872. 

Present : 

The  Hon'ble  A.  G.  Macpherson  and  F.  A. 
Glover,  Judges. 

Special  Appeal— Suit  ^or  Rent— Purchaser  from 
Tenant-  Party  to  Suit. 

Case  No.  764  of  1871. 

^ftdal  Appeal  from  a  decision  paned  by 
the  Subordinate  Judge  of  Purneah^  dated 
the  itth  April  iSyi^  reversing  a  deci- 
sion of  the  Moonsiff  of  Arrariah,  dated 
the  joth  December  rSyo, 

Mossamut  Oognee  Cbowdhrain  (one  of  the 
Defendants),  Appellant, 

versus 

Shaikh  Keramutooilah  (Plaintiff), 
Respondent, 

Baboo  Tarack  Nath  Sein  for  Appellant. 

Moonshee  Mahomed  Yusuf  for  Respondent. 

la  a  salt  for  rent  the  Lower  Appellate  Court  decreed 
^  sititasagfainst  the  tenant  but  dismissed  it  as  against 
Ins  fendee,  who  had  wrongly  been  added  by  the  first 
Cowt  as  a  defendant  in  the- suit,  and  who  now  specially 
ippealsy  prayingr  for  a  declaration  of  her  liability  for 
refit  as  purchaser  from  ihe  tenant.  Held  that  the  ap- 
^1  woflid  not  lie. 

Macpherson,  J, — In  this  case  the  plaintiff, 
as  landlord*  sued  one  Towfa  Lall  for  rent. 
Towfa  Lall  pleaded  that  he  had  sold  his 
tenore  to  one  Mussamut  Oognee  Cbow- 
dhrain; and  Oognee,  on  the  application  of 


Towfa  Lall,  was  added  as  a  defendant  in 
the  suit. 

The  Lower  Appellate  Court  has  given  a 
decree  against  Towfa  Lall,  and  has  held 
that  Oognee  ought  not  to  have  been  made  a 
party  to  the  suit ;  that  the  plaintiff  was  not 
entitled  to  recover  rent  from  her  ;«and  that 
the  suit  as  against  her  should  be  dismissed. 

Oognee  now  comes  in  on  special  appeal, 
praying  that  it  may  be  declared  that  she  is 
liable  for  rent  as  purchaser  from  Towfa  Lall. 

It  appears  to  me  that  the  appeal  will  not 
lie.  Alihough  it  might  have  been  an  object 
to  her  to  succeed  in  ihe  lower  Courts  and  to 
have  her  position  recognized  as  purchaser  from 
Towfa  Lall,  yet  the  only  real  issue  that  had 
to  be  tried  was  whether  Towfa  Lall  was,  or 
was  not,  liable  for  rent.  That  being  so,  the 
Subordinate  Judge  was  right  in  holding 
that  Oognee  should  not  have  been  a  parly, 
and  that  the  suit  should  simply  have  been 
dismissed  if  Towfa  Lall  was  not  liable. 

1  think  that  this  appeal  must  be  dismissed 
with  costs ;  but  in  dismissing  it  we  think  it 
right  to  say  that  Oognee  will  not  be  precluded 
from  taking  any  steps  which  she  may  be 
advised  to  take  to  establish  her  position  as 
purchaser  from  Towfa  Lall,  and  that  what 
has  occurred  in  this  suit  is  not  conclusive 
against  her. 

Glover,  J, — I  concur. 


The  i2lh  February  1872. 

Present :  . 

The  Hon'ble  A.  G.  Macpherson  and  F.  A. 
Glover,  Judges, 

Suit  "struck  oflF"— Judgment  by  Default— Act 
VIII.  of  1859,  s.  114— Presh  Suit 

Case  No.  744  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Gya,  dated  the 
24th  February  i8yr,  affirming  a  decision 
of  the  Moonsiff  of  that  District,  dated 
the  4th  August  i8yo. 

JChoob  Lall  Singh  (Plaintiff),  Appellant, 

versus 

Toolsee  Singh  and  others  (Defendants), 

Respondents. 

Mr.  R,  E.  Tividale  for  Appellant. 

Bahoos  Nil  Madhub  Sein  and  Umbika  Churn 
Dose  for  Respondents. 

A  suit  **  number  kharii  or  struck  off  "  is  not  a  passings 
of  judgment  against  the  plaintiff  by  default    under    > 
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section  114,  Act  VI II.  of  1S59,  precluding: him  from  bring- 
ing a  fresh  suit  in  respect  of  the  same  cause  of  action. 

Macpherson,  y.— This  case  must  be  re- 
manded to  the  first  Court  for  trial. 

The  lower  Courts  are  of  opinion  that,  in  a 
former  suit  for  the  same  cause  of  action,  the 
Court  ptssed  judgment  against  the  plaintiff 
by  default,  and  that,  therefore,  the  plaintiff  is 
precluded  from  bringing  a  fresh  suit  in  re- 
spect of  the  same  cause  of  action.  If  the 
former  suit  had  been  disposed  of  properly 
under  section  114  of  Act  VIII.  of  1589, 
that  is  to  say,  if  the  Court  had  passed  judg- 
ment against  the  plaintiff  by  default,  no  doubt 
the  plaintiff  would  be  precluded  from  bringing 
this  fresh  suit.  But  the  words  of  the  decree 
in  the  former  suit  are  not  words  passing  judg- 
ment against  the  plaintiff  by  default.  The 
words  are  that  the  suit  be  **  number  kharij' 
or  struck  off.  What  the  precise  meaning  of 
the  words  **  number  kharij  "  may  be  we  do  not 
know  ;  but  it  is  impossible  to  say  that,  in  using 
ihose  words,  the  Court  "passed  judgment 
against  the  plaintiff  by  default;'"  and  it  appears 
to  us  that,  if  the  penal'provisions  of  section 
1 14  are  to  be  enforced,  it  can  only  be  upon  a 
judgment  passed  strictly  under  section  1 14 — 
a  judgment,  that  is  to  say,  which  on  the  face 
of  it  is  a  distinct  judgment  against  the  plaint- 
iff. It  is  impossible  for  us  to  say  now  what 
the  intention  of  the  Judge  was  when  he 
ordered  the  suit  to  be  *'  struck  off."  If  he 
intended  the  final  disposal  of  the  matter 
under  section  114,  he  should  have  used  the 
words  of  that  section,  and  should  have  ex- 
pressly passed  judgment  against  the  plaintiff. 
The  case  must  be  remanded  to  the  first  Court 
for  trial.  P^ach  party  will  pay  his  own  costs 
of  this  appeal. 


The  I  2th  February  1872. 

Present : 

The  lion'ble  Sir  Richard  Couch,  Knighiy 
Chief  yusiice,  and  the  lion'ble  Dwarka- 
nath  Milter,  Judge, 

Practice— Stamp  Duty— Number  of  Stamps  to 

be  used.  • 

Case  No.  31  of  1872. 

Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Backergunge^ 
dated  the  12th  October  i8y!, 

lluro  Monee  (Defendant),  Appellant ^ 

versus 

Krislo  Indro  Shaha  and  others  (Plaintiffs), 

Respondents, 


Baboo  Doorga  Mohun  Doss  for  Appellant. 
No  one  for  Respondents. 

A  petition  of  regular  appeal  bearin^r  19  bl-coliir 
stamps  of  the  value  of  465  rupees  was  held  to  be  suffi- 
ciently stamped  under  the  rule  as  it  at  prescAt  slaodf. 

Note  by  the  Deputy  Registrar. — ^Thi  full 
stamp  fee  leviable  in  this  regular  appeal 
(Rupees  465)  has  been  paid  in  by  19  bi-color 
stamps,  viz. : — 

6  of  Rupees  50  each  ...  300 

...  ^2 

...  ^O 

...  20 

.   .  25 

.   .  16 

6 

4 

4 

...      iS 
1 


2 

9 

8  each 


2  each 


19  465 

The  Governor- General  of  India  in  Council,  \ 
under  the  power  vested  in  them  by  section  26, 
Court  Fees  Act  (VII.)  of  1870,  have,  by  Noti- 
fication in  the  Gazette  of  India  (see  Gazelti  , 
of  March  19th,  1870,  page  194)^  directed  as 
follows : — 

**  When  the  exact  amount  of  any  fee 
''  chargeable  under  the  said  Act  can  be  denoted 
''  by  a  single  impressed  bi-color  stamp,  such 
"  fee  shall  be  denoted  accordingly.  When  llic " 
^*  exact  amount  of  the  fee  cannot  be  denoted 
"  by  a  single  bi-color  stamp,  the  next  lower 
^'  available  bi-color  stamp  shall  be  used,  and 
"  the  deficiency  made  up  by  one  or  mort  ad- 
^'  ditional  stamps,  which  may  either  be  bi-color 
"  or  adhesive." 

And  it  has  been  ruled  in  para.  3  of  the 
Circular  of  the  Government  of  India,  pub- 
lished at  page  1013  of  the  Gazette  of  India 
of  30th  December  1871,  that  "a  document 
"  stamped  otherwise  than  in  accordance  with 
"  the  Notification  referred  to  is  not  property 
"  stamped  within  the  meaning  of  section  2S 
"  of  the  Court  Fees  Act,  1870." 

As  this  regular  appeal  has  not  been 
stamped  in  accordance  with  the  Notification 
referred  to,  viz.,  that  published  in  the  Gazette 
of  India  of  1 9th  March  1870, 1  beg  the  orders 
of  the  Court  as  to  whether  it  is  to  be  admitted 
notwithstanding. 

Order. 

Couch,  C.J, — The  rule  to  be  made  under 
section  26  of  the  Court  Fees  Act   by  the 
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Governor-General  in  Coancil  is  a  rule  to 
determine  whether  the  stamps  to  be  used  to 
denote  an^^  fee  chargeable  under  this  Act  is 
to  be  impressed  or  adhesive,  or  partly  im- 
pressed and  partly  adhesive.  This  is  not  a 
rule  of  that  nature,  but  it  is,  in  reality,  a  rule 
to  be  made  under  section  27  of  that  Act, 
which  says  that  the  Local  Government  may, 
from  time  to  time,  make  rules  for  regulating 
the  supply  of  stamps  and  the  number  of 
stamps  to  be  used  under  this  Act.  This 
really  is  a  rule  regulating  the  number  of 
stamps  to  be  used,  and  it  ought  to  have  been 
made  by  the  Local  Government,  and  not  by 
the  Governor-General  of  India  in  Council ; 
and  nniil  such  a  rule  is  made  by  the  Local 
Government,  the  decision  which  is  made  by 
Mr.  Jastice  Ainslie  and  Mr.  Justice  Paul,  to 
be  found  in  16  Weekly  Reporter,  page 
153*  applies.  We  consider  this  petition  is 
safficiently  stamped  as  the  rule  at  present 
stands. 


The  1 2th  February  1872. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges, 

Putoee — Ijara — Rent— Suit. 

Case  No.  624  of  1871. 

Special  Appeal  from  a  decision  passed  by 
Ike  Judge  of  Dacca,  dated  the  24th 
February  iSyi,  affirming  a  decision  of  the 
Moonsiff  of  Manickgunge,  dated  the  12th 
December  i8jo. 

Raj  Chunder  Roy  Chowdhry  and  others 
(Objectors),  Appellants, 

versus 

Unnoda  Pershad  Mookerjee  and  another 
( Plai  ntiff s).  Respondents, 

Bahoos  Kalee  Mohun  Doss  and  Kashee 
Kant  Sein  for  Appellants. 

Baboos  Sreenalh  Doss  and  Bipro  Doss 
Mookerjee  for  Respondents. 

,  One  of  several  j^rantors  oiaputnee  pottah  cannot  get 
nd  vi\hep/(tnee  as  to  a  share  in  the  fnitnee  by  a  suit  as 
ijeradar  of  that  share  for  rent  against  the  ryots.  I'he 
putnee  must  be  upheld  until  set  aside  by  a  regular  suit. 

^^fnp,  J, — We  think  that  the  decision  of 
the  Judge  in  this  case  is  wrong.  The  first 
objection  taken  in  special  appeal  is  that  no 
appeal  will  lie  under  section  102  of  Act  VIIL 
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of  1859.  We  overrule  this  objection,  as  the 
Court  of  first  instance  clearly  did  decide  on 
^  question  of  right. 

It  is  necessary  to  go  somewhat  into  the 
facts  of  the  case  to  be  able  to  understand  the 
position  of  the  parties.  It  appears  that  the 
intervenor,the  special  appellant  before  us,  ob- 
tained a  putnee  pottah  in  the  year  1252  of 
the  whole  16  annas  of  the  zemindaree  from 
Bamun  Doss  Mookerjee,  Gowree  Pershad 
Mookerjee,  and  Unnoda  Pershad  Mookerjee, 
Subsequently  it  appears  that  one  Shya 
Monee  obtained  a  decree  for  a  4-annas  share 
of  the  zemindaree,  and  she  afterwards 
leased  her  4-annas  share  to  Unnoda  Pershad 
Mookerjee,  one  of  the  grantors  of  the  putnee 
pottah  to  the  intervenor.  Unnoda  Pershad 
then  sued  the  ryots  for  rent,  not  as  zemindar, 
but  as  ijaradar  of  Shya  Monee's  share  in 
the  putnee.  The  ryots  set  up  a  defence  that 
they  had  all  along  paid  rent  to  the  inter* 
venor,  the  putneedar.  The  Court,  however, 
rejected  the  intervention  of  the  putneedar, 
and  decreed  the  suit  against  the  ryots,  and 
this  decree  the  Judge  has  affirmed. 

It  appears  to  us  very  clear  that  the  put- 
needar  not  having  been  a  party  to  the  suit  of 
Shya  Monee,  and  this  not  being  a  suit  by 
Unnoda  Pershad  Mookerjee  ^^putneedar,  but 
as  ijaradar  of  the  share  obtained  by  Shya 
Monee  under  her  decree,  Unnoda  Pershad  is 
not  entitled  to  get  rid  of  the  putnee,  qua  this 
4-aunas  share  by  a  suit  in  this  shape,  and  the 
putnee  must  be  upheld  until  set  aside  by  a 
regular  suit. 

The  appeal  is,  therefore,  decreed  with 
costs. 


The  14th  Februacy  r87i, 

Present : 

The  Hon'ble  Sir  Richard  Couch,  Kit,,  Chief 
Justice,  and  the  Hon'ble  W.  Markby, 
fudge. 

Land  Acquisition— Act  X.  of  1870,  s.  30— Appeal 
— Assessors  differing— Evidence  (Mode  of 
recording)— Act  VI II.  of  1859,  s.  172. 

•   In  the  matter  of  the  Land  Acquisition 

Act,  1870. 

William  Heysham,  Appellant, 

versus 

Bholanath  Mullick,  Respondent, 

The  Advocate-General  (with  him  Mrs  Lowe) 
for  the  Appellant. 
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Mr,  Wood r off e  (wilh  him  Air.  Marindin) 
for  the  Respondent. 

An  appeal  does  lie  under  section  30,  Act  X.  of  iS7o» 
whenever  there  is  a  difference  of  opinion  between  the  \ 
Jud{^e  and  the  a«;sfssors,  whether  the  assessors  agree 
with  each  other  or  not. 

SemhU, — In  cases  under  that  Act,  the  evidence  should 
be  recorde  1  by  the  ludge  according  to  the  provisions  of 
section  172,  Act  Vlll.  of  1S59. 

This  was  an  appeal  from  ihe  decision  of 
N.  H.  Thompson,  Esq.,  under  the  Land  Ac» 
quisition  Act  of  1870. 

Certain  land  was  ordered  by  ihe  Justices 
of  the  Peace  in  Calcutta  10  be  taken  for  a 
municipal  market.  Pursuant  to  notice  issued 
by  the  Collector  under  section  9  of  the  Act, 
all  the  persons  interested  in  the  land  attended, 
and  out  of  the  six  claimants  four  accepted  the 
amount  of  compensation  tendered .  The  other 
two  claimants  insisted  on  a  reference  of  their 
matters  to  the  determination  of  the  Court,  one 
of  these  two  claimants  being  the  respondent 
in  this  case  to  whom  the  Collector  had  ten- 
dered Rs.  71,512-6-4. 

One  of  the  assessors  (Mr.  W.  Clark,  the 
Engineer  to  the  Justices)  took  the  sum  which 
the  claimant  was  deriving  as  rent  from  the 
land,  viz  ^  Rs.  424  per  mensem,  as  the 
basis  for  estimating  the  market-value  of  the 
land.  Estimating  the  gross  annual  value  of 
the  land  at  Rs.  5,088,  he  deducted  there- 
from Rs.  710  or  12  per  cent,  for  taxes  and 
collection  charges,  leaving  a  net  annual  value 
of  Rs.  4,378,  and  he  wa<J  of  opinion  that  the 
claimant  should  be  allowed  1 6  years'  purchase 
of  that  net  annual  value,  or  Rs.  70,048. 

The  other  assessor  (Baboo  Jodooloil  AIul- 
lick)  was  for   estimating    the  value  of  the 
land  with  reference   to  the  probable  rental 
which  would  be  derived  if  the  whole  land  was 
let  out,  allowing  pne-sixth  as  space  for  open- 
ings and   by-ways.      From  the  evidence  it 
appeared  to  him  that  the  land  had  been  let 
on  an  average  at  Rs.  3-8  per  cottah,  which, 
after  deducting    12   per  cent,  at    16   years' 
purchase,  would  give  Rs.    591    per  coitah  ; 
and  deducting  i-6th  of  the  whole  land  (2  J 
beegahs)  on  account  of  lanes  and  openings, 
the  price  per  cottah  will  still  be  about  Rs. 
500.     Deducting  from  this  again  Rs   50  per 
cottah  for  the  land  occupied  by  a  filled  up 
tank,  he  thought  that  the  claimant  should  be 
paid  Rs.  1,47,000  as  the  market-value  of  his 
land. 
The  award  of  the  Judge  was  as  follows  : — 
1  regret  that  1  am  unable  to  agree  with 
either    of    the    estimates    prepared    by    the 
assessors  in  this  case.     I  think  the  estimate 
of  Baboo  Jodooloil  Mullick  is  considerablv  in 


excess,  while  that  of  Mr.  Clark  falls  some- 
wliat  short  of  what  appears  to  me,  on  a  care- 
ful consideration  of  the  evidence,  to  be  shown 
to  be  the  market-value  of  the  land.  I  think 
also  that  the  valuation  of  the  Collector  is  in 
this  instance  rather  below  the  mark.  His 
valuation  proceeds  on  the  assumption  that 
the  land  is  as  fully  let  as  it  might  reasonably 
be  expected  to  be,  but  I  think  this  has  been 
shown  not  to  be  the  case.  I  consider  there 
is  ground  for  believing  that,  if  fully  let,  the 
land  might  reasonably  be  expected  to  yield 
about  I -6th  more  than  its  present  rental. 
Calculating  on  this  basis,  and  after  deducting 
1 2  per  cent,  for  taxes  and  collection,  the  net 
annual  rent  of  the  land  would  amount  to 
Rs.  5,232. 

Allowing,  as  on  the  evidence  1  think  my- 
self warranted  in  doing,  1 8  vears' purchase 
of  this  amount  to  be  the  marKet  value  of  the 
land,  the  price  to  be  given  will  be  Rs.  94,17^. 
This  valuation  gives  an  average  of  abont 
Rs.  320  per  cottah,  which  I  consider  to  be  fully 
as  much  as  from  its  position,  and  from  the 
character  of  the  ground,  it  could  fairly  be 
expected  to  fetch  in  the  market. 

I  accordingly  award  to  the  claimant  under 
the  ist  clause  of  section  24  of  Act  X.  of 
1870  a  sum  of  Rs.  94,176  as  the  market- 
value  of  the  land  in  question.  No  sum  falls 
to  be  awarded  under  any  other  clause  of  the 
said  section,  but  under  section  42  a  further 
sum  of  Rs.  14,125,  being  15  per  centum  on 
the  amount  awarded,  will  be  paid  to  the 
claimant  in  consideration  of  the  compulsory 
nature  of  the  acquisition. 

The  entire  sum,  therefore,  payable  to  the 

claimant  will  amount  to  Rs.    1,08,301  with 

I  interest   as   provided  in  section  42,  at  the 

rate  of  6  per  cent,  per  annum  from  the  date 

when  possession  of  the  land  was  taken. 

I  allow  a  further  sum  of  Rs.  1,492-2-5  to 
the  claimant  as  his  costs  in  the  proceedings 
before  this  Court ;  and  I  further  allow  to  each 
of  the  assessors  a  fee  of  Rs.  300  for  their 
services. 

Mr,  Woodroffe  said  he  had  to  submit  att 
objection  against  this  appeal  being  heard. 
No  appeal  could  arise  in  this  matter  for 
two  reasons.  This  was  an  appeal  from  the 
decision  of  ]Mr.  Thompson  under  Act  X.  of 
1870.  The  part  of  this  Act  which  related 
to  the  present  case  was  Part  111.  Section  18 
enacted  that  certain  matters  be  stated  for  the 
information  of  the  Court  by  the  Collector  in 
making  a  reference  under  section  15  of  the 
Act.  The  reference  was  made  in  this  case. 
The  Act  then  provided  for  the  service,  by 
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the  Court,  of  a  notice  on  the  persons  in- 
terested ;  for  the  appointment  of  assessors, 
one  by  the  Collector,  and  the  other  by  the 
persons  interested ;  for  the  appointment 
of  assessors  by  the  Judge  In  the  case  of 
More  of  nomination  of  either  of  such  asses- 
sors; for  the  appointment  of  assessors  in  the 
event  of  any  of  the  assessors  dying,  desiring 
to  be  discharged,  refusing  or  neglecting  to  act. 
Sections  24  and  25  pointed  out  what  the 
judge  and  assessors  should,  and  what  they 
should  not,  take  into  consideration  in  deter- 
mining  the  amount  of  compensation  to  be 
awarded  for  the  land  acquired  under  the 
Aa.  Section  27  enacted  that  the  opinion  of 
each  assessor  be  given  orally,  and  should  be 
recorded  in  writing  by  the  Judge  ;  and  sec- 
lion  28  provided  that  "  in  case  of  a  difference 
of  opinion  between  the  Judge  and  the  asses- 
sors or  any  of  them  upon  a  question  ot  law 
or  practice,  or  usage  having  the  force  of  law, 
the  opinion  of  the  Judge  shall  prevail,  and 
there  shall  be  no  appeal  therefrom." 

29.  "In  case  the  Judge  and  one  or  both 
of  the  assessors  agree  as  to  the  amount  o\ 
compeosaiion,  their  decision  thereon  shall  be 
final." 

30.  "In  case  of  difference  of  opinion 
between  the  Judge  and  both  of  the  assessors 
»  to  the  amount  of  compensation,  the  de- 
osion  of  the  Judge  shall  prevail,  subject  to 
the  appeal  allowed  under  section  35.' 

HTiat  had  happened  in  this  case  was, 
Ml  that  the  Judge  had  differed  from  both 
'tte  assessors,  but  that  the  assessors  had 
'differed  from  each  other,  the  Judge  agreeing 
with  one  that  the  amount  tendered  by  the  " 
Collector  was  insufficient,  and  he  contended  ' 
that  it  was  not  intended  by  section  30  that 
there  should,  under  such  circumstances,  be 
to  appeal. 

Tne  second  reason  submitted  was  that 
the  Act,  by  section  36,  pointed  out  the 
ttanner  in  which  evidence  should  be  taken, 
'«corporating  the  provisions  of  the  Clivil 
procedure  Code  so  far  as  they  were  appli- 
cable. By  section  172,  the  Judge  hear- 
jlfig  the  case  was  required  to  take  down 
I  the  evidence  in  writing,  and  to  sign  those 
Impositions.  These  provisions  had  been  dis- 
f^arded.  No  such  depositions  had  been 
I  taken  in  ihis  case,  and  there  was  no  proper 
|e»idcnce  on  the  record  to  go  to  their  Lord- 
Aips;  all  the  evidence  there  was  in  this  case 
was  me  rough  notes  taken  by  the  Judge, 
which  were  in  some  parts  substantially  in- 
Wreci,  and  even  they  are  not  signed.  •There 
w  no  provision  exempting  the  Juige  from 
^"►mplying  with  the  provisions  of  section  172 


and  other  sections  of  Act  VIII.  of  1859, 
and  there  is  an  express  provision  in  Act  X.  of 
1670  that  he  should  so  comply.  It  had  been 
decided  In  the  matter  of  Adjudhia  Prasad^ 
7  Ben.  Law  Rep.,  p.  74,  that  where  no 
evidence  had  been  taken  down  in  writing 
as  provided  by  section  72  of  the  Insolvent 
Act,  the  evidence  could  not  be  gone  into  on 
an  appeal  under  section  73  of  that  Act. 
He  (Mr.  Woodroffe)  thought  that  it  had  been 
ruled  on  the  other  side  of  the  Court  that 
Judge's  notes  were  not  evidence.  The  notes 
taken  by  the  Judge  in  this  case  had  not  been 
read  over  to  the  parties,  nor  had  they  been 
signed.  They  were  only  such  as  the  Judge 
took  for  his  own  information  and  guidance  to 
help  him  to  fix  the  matter  in  his  memory,  and 
assist  him  in  coming  to  his  decision.  It  was 
in  no  sense  a  compliance  with  the  terms  of 
section  172.  There  was  also  a  similar  deci- 
sion of  the  Bombay  High  Court  ///  re  Lakh* 
midas  Hansrajy  5  Bom.  H.  C.  Rep.,  O.  C  , 
63.  There  could  therefore,  under  the  cir- 
cumstances of  the  present  case,  be  no  appeal. 

Mr,  Marindin  (on  the  same  side)  said 
that  the  section  giving  the  appeal  said  dis- 
tinctly that  *•  in  case  ot  difference  of  opinion 
between  the  Judge  and  both  of  the  asses- 
sors  as  to  the  amount  of  compensation,  the 
decision  of  the  Judge  shall  prevail,  subject  to 
the  appeal  allowed  under  section  35."  It 
provided  for  the  case  where  the  two  assessors 
had  agreed  to  one  rate  of  compensation,  and 
the  Judge  differed  from  both  of  them.  In 
this  case  the  Government  assessor  had  given 
a  sum  considerably  less  than  the  Collector  him- 
self had  tendered,  and  the  other  assessor  had 
given  a  sum  in  excess  of  the  other  assessor ; 
and  the  Judge  had  taken  a  middle  course. 
His  decision  was  certainly  supiJorted  by  the 
opinion  of  the  assessor  who  awarded  a  larger 
sum,  /'.  (?.,  to  the  extent  that  it  went.  He 
(Mr.  Marindin)  would  therefore  support  his 
learned  friend's  contention  on  this  ground  that 
it  was  clearly  not  intended  to  give  the  appeal 
in  every  case  of  difference  of  opinion,  but 
only  where  the  Judge  differed  from  both  the 
assessors  as  to  the  amount  of  compensation. 

'*The  Advocatt' General  contended  that  the 
first  reason  given  in  support  of  the  ob- 
jection 10  the  appeal  being  heard  was  not 
supported  by  the  wording  of  section  30. 
The  section  required  that  there  should  be 
unanimity  of  opinion  between  the  Judge  and 
the  assessor  as  to  the  amount  of  compensa- 
tion to  be  awarded.  The  words  of  the  sec- 
tion are :  *'  In  case  of  difference  of  opinion 
between  the  Judge  and  boih  the  assessors  as 
to  the  amount  of  compensation^  the  decisidh 
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of  the  Judge  shall  prevail,  subject  to  the  I     Mr.  Lowe  followed  the  Advocate-General, 


appeal    allowed   under   section    35."     The 
words  of  the  section  were  express  :  "  In  case 
of  difference  of  opinion  between  the  J<idge 
and  both  of  the  assessors  as  to  the  amount 
of  compensation."    In  the  present  case  there 
was  a   difference   of  opinion   between   the 
Judge  and  both  the  assessors  as  to  the  amount 
of  compensation, for  the  Judge  awarded  a  lakh 
of  rupees,  one  assessor  70,000  rupees,  and 
the  other  1,47,000  rupees.     As  to  the  second 
point,  the  learned  Advocate-Cjeneral  contend- 
ed that  the  terms  of  section  172  of  Ad  VIII. 
of  1859  had  been  practically  complied  with. 
The  Judge's  notes  of  the  evidence  signed  by 
him  had  been  sent  up  as  part  of  the  record 
in  the  case.     The  case  of  Adjndhia  Prasad 
was  an  appeal  under  the  Insolvent  Ad,  which 
contained   very    stringent     provisions    that 
notes  of  the  evidence  should  be  taken  by  the 
clerk. 

Mr,  Woodroffe. — The  provisions  in  Ad 
VIIL  of  1859  were  equally  stringent. 

The  Advocaie-General.—l^wi  Ad  VIIL 
was  applicable  only  '^  so  far  as  may  be  '  to 
proceedings  under  Ad  X.  of  1870.  Section 
35  of  the  latter  Ad  provided  that  *' every 
appeal  under  this  section  shall  be  presented 
within  the  time  and  in  manner  provided  by 
the  Code  of  Civil    Procedure  for  regular  ap- 


and  contended,  as  to  the  first  point,  that  no 
appeal  lay  at  all ;  that  the  decision  of  the 
Judge  was  final  where  the  Judge  had  agreed 
with  one  or  both  of  the  assessors  as  to  the 
amount  of  compensation.  This  was  appa- 
rent  from  section  33,  which  enacted  that, 
where  the  amount  awarded  did  not  exceed 
the  sum  tendered  by  the  Collector,  the  costs 
of  all  proceedings  under  Part  III.  of  the 
Act  should  be  paid  by  the  person  interested; 
but  where  the  amount  awarded  exceeded  the 
sum  so  tendered,  such  costs  should  be  paid 
bv  the  Collector, 

Mr.  Woodroffe  replied.— He  was  at  a  loss 
to  understand  how,  as  argued  by  the  learned 
Advocate-General,   when  one  of  the  asses- 
sors agreed   with   the  Judge,   there  was  a 
character    of    finality    in    the    proceedings, 
any  more  than  when   the  Judge  awarded 
5,000  rupees,  and  one  of  the  assessors  valued 
the  subject-matter  of  dispute  at  3,000  rupees, 
and   the   other   at    5,001    or    5,005  rupees. 
He  did  not  think  that  it  was  intended  to- 
throw  facilities  in  the  way  of  appeal  in  such- 
inquiries  as  these  for  the  acquisition  of  land 
under  Act  X.  of  1 870 ;  and  it  appeared  to  him 
that  it  was  a  very  good  and  sufficient  reason' 
for  saying  that  there  should  be  no  appeaf; 
where  one  of  the  assessors  agreed  with  the: 


peals  in  suits/'  In  the  present  case  the  ap-  J"dge  ^o  ^^e  extent  that  the  Judge  wen^ 
peal  had  been  presented  precisely  in  the  man-  ^"^  gave  something  more.  As  to  secuon  35, 
ncr  prescribed.  As  to  the  evidence  not  having  referred  to  by  Mr.  Lowe,  Mr  \\  oodrotie 
been  recorded  according  to  the  Code  of  Civil !  thought  that,  under  the  words  of  that  section, 
Procedure,the  claimant  had  himself  appealed,  «^o  appeal  would  lie  where  the  amowK 
and  in  his  cross-appeal  he  made  no  objection  awarded  exceeded  the  sum  tendered,  ift- 
of  that  sort,  but  merely  insisted  that  the  '  conclusion,  he  would  refer  to  the  diBeren^ 
Judge's  award  was  erroneous  and  contrary  to  j  of  ^^tes  between  the  Judge's  award  and  tne 
the  weight  of  evidence.  !  opinions  of  the  assessors.    The  Judge  s  awara 

Mr,  WoMroffe  objected  to  one  of  the  bore  date  the  20th  December  1871,  and  Uc 
grounds  of  cross-appeal  being  used  as  an  '  opinion  of  one  of  the  assessors  was  marwa 
argument  in  favour  of  the  present  appeal.  October  1871,  while  that  of   the  other  was 

Couch,  C.  y.—li  we  hold  that  the  without  date, 
direction  as  to  taking  down  the  evidence  is  Couch,  C  J. — ^The  case  of  the  two  asses- 
imperative,  I  do  not  see  how  we  can  avoid  sors  differing  as  to  the  amount  of  the  coni- 
declaring  that  the  whole  proceeding  is  irre-  '  pensation,  and  the  ludge  also  entertaining 
gular,  and  that  there  is  no  award.  Could  it ,  a  different  opinion  "as  to  the  amount  of  the 
not  be  arranged  between  the  parlies  to  con-  compensation,  is  quite  as  likely  if  not  more 
sent  to  the  Judge's  notes  of  the  evidence  tJe-  likely  to  arise  than  the  case  of  the  assessors 
ing  taken  as  the  record  of  evidence,  supple-  differing  from  each  other,  and  the  Judge 
mented  by  the  notes  of  the  evidence  taken  by  1  agreeing  with  one  of  them.  Certainly,  unless 
counsel  ?  This  being  the  first  proceeding  !  the  language  of  this  Act  was  very  clear  in 
under  the  Act,  the  point  may  have  been  excluding  such  a  case  as  that,  I  should  «< 
overlooked  by  the  learned  Judge.  come  to  the  conclusion  that  the  section  did 

It  was  ultimately  agreed  by  the  parties  to    "Ot  apply  to  it. 
accept  the  Judge's  notes  of  the  evidence  to-  ,      Now,  the  two  sections  29  and  30  appear  W 
gether  with  those  taken  by  Mr.  Trotraan,  the    be  intended  to  embrace  all  the  different  cases 
claimant's  attorney,  as   the  evidence  given    which  would  arise.     Section  29  provid^J 
irefore  the  Judge  at  the  hearing.  **  In  case  the  ludge  and  one  or  both  of  ll* 
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*'  assessors  agree  as  to  the  amount  of  com  pen- 
''sation,  their  decision  thereon  shall  be  final." 
The  other  section  appears  to  provide  for 
cases  where  the  decision  of  the  Judge  should 
prevail.  If  we  were  to  adopt  what  has  been 
contended  for  by  the  respondent,  that  this 
section  and  section  35  do  not  apply  where 
the  assessors  do  not  agree,  and  there  is  only 
a  difference  of  opinion  between  the  Judge  and 
both  the  assessors,  there  would  clearly  be  in 
this  Act  no  direction  as  to  what  is  to  be  done 
in  that  case.  I  think  the  Act  should  be  read 
as  meaning  a  difference  of  opinion  between 
the  jndge  and  assessors,  whether  the  assessors 
agree  with  each  other  or  not.  The  sections 
29  and  30  so  read  will  include  all  the 
diiferent  cases  which  can  arise.  Unless  the 
language  cf  the  Act  were  very  clear,  1  should 
not  be  disposed  to  put  such  a  construction  oh 
It  as  to  deprive  the  parties  of  the  right  of 
appeal  when  the  Judge  did  not  agree  with  the 
'assessors,  and  the  latter  did  not  agree  with 
ksxh  other.  In  my  opinion  there  is  as  much 
leason  for  giving  an  appeal  when  the  Judge 
iSBcrs  from  the  assessors  when  they  differ 
bom  each  other  as  when  they  agree.  I  take 
Act  to  mean  that  the  award  shall  not  be 
whenever  there  is  a  difference  of  opi- 

iloQ  between  the  Judge  and  the  assessors. 

'or  these  reasons  I  think  that- an  appeal  does 
in  this  case. 

'    Markby^  y, — I  concur. 

The  case  was  then  argued  on  the  merits, 
both  as  to  the  appeal  and  the  cross-appeal, 
|3id  the  judgment  of  the  High  Court  was 
iJ^irered  as  follows  by — 

Couch,  C.  J. — This  case  comes  before  us 
todcr  the  provisions  of  the  Land  Acquisition 
•Act,  1870,  in  consequence  of  the  Judge  of  the 
|8mall  Cause  Court  having  differed  from  the 
i'»sscs5ors  as  to  the  amount  of  compensation  to 
w  awarded,  and  both  parties  have  appealed 
femihe  decision  of  the  learned  Judge. 

We  have  considered  the  matter  and  the 

/©pinions  of  the  learned  Judge  and  both  as- 

^ors.    One  of  the  assessors,  Mr.  Clark,  in 

jwng  his  opinion,  takes  the  present  rent  as  a 

^ect  basis  for  estimating  the  value  of  the 

and,  and  gives   16  years'  purchase  after  de- 

Uttcting  12  per  cent,  for  taxes  and  collection 

«^arges.   He  takes  the  rent  at  Rs.  424,  which, 

jccording  to  the  evidence,  is  produced  by  one- 

'  naif  of  the  land  which  is  ih^subject  of  com- 

\  pensaiion.  BabooJodoolallMuUick,  the  other 

I  ^^^  estimates  the  value  of  the  land  upon 

E  weprobable  rental  if  the  whole  was  let,  allow- 

f  ^^  ^h  for  lanes  and  by-ways,  and  deducts 

the  12  per  cent.,  and  gives  t6  year*?'  purchase 


on  the  amount  of  the  rental  after  the  deduc- 
tion. He  also  deducts  50  rupees  per  cottah 
for  100  feet  by  120  feet,  which  he  considers 
to  be  the  extent  of  the  land  occupied  by  the 
filled-up  tank.  Both  the  assessors  take  the  rent 
at  Rs.  424.  We  think  that  shows  that  they 
understood  the  witnesses  who  were  called  as 
proving,  although  there  was  some  discre- 
pancy, that  that  w  as  the  gross  rental,  and  that 
taxes  and  the  cost  of  collection  ought  to  be 
deducted  from  that  amount.  It  is  also  to  be 
mentioned  that  Jodoolall  Mullick,  the  asses- 
sor whose  opinion  is  very  favourable  to  the 
claimant,  and  who  is  disposed  to  allow  him 
all  that  he  could  possibly  be  entitled  to,  takes 
no  notice  of  the  salami ;  and  as  that  does  not 
appear  in  the  books  of  the  claimant,  we 
think  the  assessors  were  right  in  disallowing 
it,  and  we  ought  not  to  take  it  into  consider- 
ation. The  learned  Judge  of  the  Small  Cause 
Court  takes  another  view  of  the  mode  in 
which  the  amount  of  compensation  ought  to 
be  assessed.  He  takes  the  present  rent  of 
one-half  of  the  land  and  adds  ^]  th, which  is  equi- 
valent to  the  rental  of  xij^^  more  of  the  property 
let  at  the  same  rate.  In  fact,  he  treats  the 
matter  as  if  the  value  of  the  land  was  to  be 
calculated  on  the  supposition  that  y^^th  only 
of  it  would  constantly  be  let  atxhe  same  rate  as 
the  half  which  is  now  let.  lie,  in  like  man- 
ner, deducts  12  per  cent,  for  taxes  and 
collection  charges,  evidently  sharing  in  the 
view  of  the  assessors  that  that  amount  ought 
to  be  deducted  from  the  rent  of  Rs.  424. 
But  he  goes  beyond  Jodoolall  Mullick  with 
respect  to  the  number  of  years'  purchase,  and 
gives  18  years.  Now,  with  regard  to  that, 
we  think  that  the  learned  Judge  has  gone  too 
far;  Heeralall  Seal,  one  o{  the  witnesses 
for  the  claimant,  although  in  his  examination- 
in-chief  he  put  it  as  high  as  18  years,  says, 
in  cross-examination,  that,  at  an  average  rate, 
the  land  could  have  been  bought  at  14  or  15 
years'  purchase. 

We  think  on  the  evidence  that  16  years' 
purchase  would  be  a  fair  allowance.  But 
in  saying  that  16  years'  purchase  is  a  fair 
allowance  in  this  case,  we  must  not  be 
understood  as  laying  that  down  as  a  rule  in 
cases  of  this  kind.  Every  case  must  depend 
on  its  own  circumstances,  on  the  evidence 
given,  and  the  nature  of  the  property.  The 
number  of  years'  purchase  which  it  would  be 
right  to  allow  with  regard  to  one  sort  of  pro- 
perty might  not  be  a  fair  allowance  for  other 
kinds  of  property,  and  we  wish  to  guard  our- 
selves against  being  understood  as  laying 
down  any  rule  as  to  the  number  of  yearS' 
purchase  which  ought  to  be  allowed.     On 
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the  evidence  we  think  that  i6  years'  purchase 
is  suflicient  to  allow  in  the  present  case. 

The  other  quesiion  which  has  to  be  consi- 
dered is  as  to  the  deduction  which  should  be 
made  from  the  total  (luaniily  of  land  for 
what  may  be  supposed  to  be  generally  unlet, 
and  what  would  be  required  for  lanes  and  by- 
ways. Mr.  Rowe,  one  of  the  witnesses  for 
the   Justices,   says   that   in  tenanted   lands 

about  -.^^rd  is  usually  taken  up  by  lanes  and 
vacant  lands.  And  it  seems  to  us  that 
the  allowance  of  the  learned  Judge  of  the 
Small  Cause  Court  for  the  land  which  may 
be  expected  to  yield  a  rent  is  not  sufficient. 
He  has  allowed  too  little,  as  Jodoolall  MuUick 
has  alio'wed  too  much,  Jodoolall  MuUick  hav- 
ing deducted  for  only    lanes  and  by-ways. 

We  are  of  opinion  that  jjrds  of  the  land  might 
reasonably  be  expected  to  be  let  upon  an 
average  number  of  years,  although  half  only 
is  now  let;  and  in  estimating  the  amount  of 
compensation  to  be  allowed,  we  think  it  right 

to  take  ^rds  of  the  land  as  let ;  and  as  the  part 
unlet  would  probably  be  the  worst  part  of  the 
land,  the  !|rds  may  fairly  be  expected  to  produce 
a  rental  at  the  same  rate  as  the  half  now 
produces. 

Applying  these  principles  to  the  case, 
the  result  is  this  :  the  present  rental  of  half 
the  land  is  Rs.  424  a  month.     If  to  that  we 

add  ird,  which  is  equivalent  to  Jt^th  of  the 
whole  land,  we  get  the  rental  of  jrds  of  the 
whole.  That  sum  is  Rs.  14,133,  making  a 
total  of  Rs.  56,533  as  the  monthly  rental 
of  the  land.  That  makes  an  annual  rental  of 
Rs.  6,783-96,  being  little  short  of  Rs.  6,784. 
Deducting  •from  that  12  per  cent,  for 
taxes  and  collection  charges,  amounting  to 
Rs.  81407,  we  have  Rs.  5,969-89,  which  at 
16  years'  purchase  is  Rs.  55,518  24,  and 
that  is  the  amount  of  compensation  which  we 
think  ought  to  be  awarded.  If  to  that  the 
15  per  cent,  is  added,  the  amount  is 
Rs.  1,09,845-97,  which  is  the  sum  we  consider 
ought  to  be  awarded. 

In  the  Court  below  Rs.  1,492-2-5  was 
allowed  to  the  claimant  as  costs,  and  to  each  of 
the  assessors  Rs.  300.  As  we,  in  fact,  give 
to  the  claimant  more  than  the  learned  Judge 
gave,  it  is  equally  proper  that  he  should  have 
his  costs.  I  do  not  know  whether  umler  the 
Adl  it  is  necessary  for  us  to  make  any  order 
about  those  costs,  but,  in  case  of  any  doubt,  we 
confirm  the  allowance  of  costs.  With  regard 
to  the  costs  of  the  appTeal,  we  think  the  parlies 
should  pay  their  own  costs. 


The  8th  January  1872. 
Present : 

The  Hon'ble  I^uis  S.  Jackson  and  Dwarh- 
nath  Mitter,  Judges, 

Civil  Court  Ameens— {Acting  Appointmenti}- 

JurisidictioiL 

In  the  matter  of 
Doorga  Doss  Doss,  Petitioner, 

Mr,  C.  Gregory  and  Bahoo  Sreenalh 
Bannerjee  for  Petitioner. 

The  High  Court  has  no  authority  to  interfere  in  the 
case  of  a  person  who  is  not  confirmed  in  an  actioj 
appointment  of  Civil  Court  Ameen  for  which  the  Judg? 
considers  «5ome  other  candidate  to  be  more  fit. 

Jackson,  J, — We  are  clearly  of  opinioa 
that  this  is  a  case  in  which  this  Coart  bai; 
no  authority  to  interfere.     The  GovernmcDl' 
of  Bengal  has  referred  the  petitioner  to  tbi 
Court  on  the  ground  that,  by  Act  XII.  ^ 
1856,  section  3,  "  Civil  Court  Ameenssb 
"be  appointed  by  the  Judge  of  the  district 
"  with  the  sanction  of  the  Court  of  Saddd 
•*Dewanny     Adawlut,"      the     powers    rfj 
which  Court  have  descended  to  this  Cou^ 
It  is  not  necessary  now  to  consider  whet 
those  powers  are  affected   by  any  gene 
language  of  Act  VI.  of  1871,  which  subj 
District  Courts,  in  matters  relating  to 
appointment  and    dismissal  of    ministeii^ 
officers,  to  the  general  control  of  the  Low 
Government  only.     But,  even  supposing  ttofl 
Act  VI.  of  1 87 1  had  not  been  passed,  and 
that  it  has  no  reference  to  the  present  matt«f». 
the  case  is  one  in  which  we  could  not  inter- J 
fere,  because  the  petitioner  has  not  bcendiJ- 
missed,  but  has  only  not  been  confirmed  ifl 
an  acting  appointment  for  which  the  Judge 
considered    some    other    candidate   to  b€ 
more  fit. 

This  application  must,  therefore,  be  reject- 
ed; and  in  rejecting  it  we  think  it  right  to 
remark  upon  the  improper  insinuation  €(»• 
tained  in  the  petitioner's  petition  to  the 
Local  Government,  in  which  he  says  that  he 
has  been  removed  from  his  place,  not  becanse 
he  was  not  fit  to  hold  it,  but  because  the 
favoured  candidate  who  was  preferred  to  him 
had  •*  somebodf  to  recommend  him."  »^ 
think  this  a  most  improper  insinuation,  and 
one  which  would  make  this  Court  mort 
reluctant  to  interfere  than  it  would  other^ 
have  been,  even  if  it  were  clear  that  wc  ba« 
authority  in  the  matter. 
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The  X5th  January  1872. 

Present: 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chief 
yuslice,znd  the  Hon'ble  Louis  S.  Jackson, 
and  F.  A.  Glover,  Judges. 

Act  VIII.  of  1859,  s.  27a— LimiUtion— Act  XIV. 
of  i8S9,  s.  X,  c  5— Salt  to  set  aside  Summary 
Decision. 

Case  No.  257  of  1870. 

Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Nuddea,  dated 
the  8th  September  i8jo. 

Dwarkanath  Biswas  (Defendant),  Appellant, 

versus 

%  Dhunput  Singh  Bahadoor  (Plaintiff), 

Respondent. 

Mr.  G,  C.  Paul  for  Appellanfc. 

i    Mr,   R.  T,  Allan  and   Baboo    Unnoda 
Pershad  Bannerjee  for  Respondent. 

A  suit  to  receive  the  proceeds  of  sale  in  execution 
I  a  decree  alleged  to  have  been  drawn  out  by  defend- 
it by  virtue  of  an  order  of  a  Civil  Court  under  sec- 
n  370,  A<ft  VI 11.  of  ib59,  is  in  reality  a  suit  to  alter 
set  aside  a  summary  decision  of  a  Civil  Court,  and 
EgDvented  by  the  limitation  of  one  year  prescribed  by 
""iise  5,  section  j,  Adl  XIV.  of  1859. 

Couch,  C.J. — In  ihis  case  an  application 
made  before  Mr.  Rivers  Thompson,  then 
Ading  Judge,  in  which  the  father  of  the 
ent  plaintiff,  being  a  decree-holder,  was  a 
"^g^j',  the  debtors  were  parties,  and  the  pre- 
t  defendant  was  a  party  as  a  petitioner.  It 
called  by  Mr.  Rivers  Thompson  a  "  suit  for 
riority  of  application  of  sale-proceeds  of 
openies  sold  in  execution  of  decree,"  and 
an  application  to  the  Court  under  sec- 
tion 270,  Aft  VIII.  of  1859,  which  directs  that 
••  whenever  property  is  sold  in  execution  of  a 
**  decree,  the  person  on  whose  application 
;•*  such  property  was  attached  shall  be  entitled 
**  to  be  first  paid  out  of  the  proceeds  thereof, 
"••  Bocwitbstanding  a  subsequent  attachment 
"<rfthe  same  property  by  another  party  in 
"  execution  of  a  prior  decree." 

Mr.  Rivers  Thompson,  having  heard  the 

case,  made  an  order  that  the  decree  of  the 

ptesent  defendant,  who  was  the  petitioner, 

flbottld  be  first  satisfied,  and  that  such  amount 

living  been  paid,  should  there  be  any  balance 

*.  left,  the  same  might  be  applied  to  satisfy  the 

;  decretal  amount  of  the  other  decree-holder, 

.  tbe  present  plaintiff,  who  haf  now  brought  a 

\  anil  just  within  six  years  of  the  making  of 

i  ^is  order.  In  this  he  alleges  that,  on  the  1 7th 

I  Ihrch  1864,  the  Judge  unjustly  held  a  sum- 

**wy  trial  under  the  provisions  of  section 


!  ii 


<( 
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270  of  Act  VIII.  of  1859,  and,  on  proof  of 
prior  attachment  by  the  defendant,  made  an' 
order  for  paying  the  money  to  him  ;  that  an 
appeal  was  preferred  against  that  order  to  the 
High  Court,  which  was    first    set  aside  but 
upon  review  of  the  judgment  a  decision  was 
passed  to  the  effect  that  no  appeal  would  lie 
from   the    order,    and    therefore    the   order 
stood.     Then  he  says  :  '•  Under  cover  of  the 
aforesaid  order  of  the  Judge,  the  defendant' 
drew  from  the  Court  the  sum  of  Rs.  13,801, 
constituting  the  proceeds  of  the  sale."     Now, 
he  cannot  by  using  the  words  "  under  cover" 
alter  the  effect  of  what  was  done.     It  was 
not  under  cover,  if  by  that  is  meant  under 
pretence  of  the  order  that  the  money  was 
drawn  out.     The  money  was  received  by  the 
defendant  by  virtue  of  that  order  by  which 
the  Judge  directed  that  the  decree  of  the 
defendant  should  be  first  satisfied.     Then  he 
goes  on   to  say :     *'  The   right   of   the  de- 
'^fendant   to    receive   the   money   was    not 
**  legally  superior  to  that    of    Sett  Gopaul 
Chand,  inasmuch  as  the  prior  attachment 
of  the  former  was  groundless  and  opposed  to 
law,  and  that  consequently  the  title  of  Gopaul 
"  Chand  under  the  mortgage  was  the  stronger 
**  one/'  and  he  winds  up  by  saying,  *'  Your 
petitioner  has  every  right  to  receive  the  sale- 
proceeds  in  satisfaction  of  the  debt  due  under 
the  decree  of  Sett  Gopaul  Chand." 

Now,  the  whole  frame  of  this  plaint,  and 
the  case  put  forward  in  it,  shows  that  what 
he  alleged  was,  that  the  money  was  wrongly 
and   improperly  ordered  to  be  paid  to   the 
defendant.  The  defendant  received  the  money 
under  the  order ;  and  as  long  as  the  order 
stands,  he  has,  as   between  these  parties,  a 
right  to  appeal  to  it  and  say,  '' I'he  money 
which  you  claim  and  say  belongs  to  you,  the 
Court  has  ordered  to  be  paid  to  me,  and  I  am 
entitled  to  keep  it."     The  plaintiff,  whatever 
grounds  he  may  have  for  saying  that  he  has 
a  better  right  to  the  money  than  the  defend- 
ant, can   only  get   it   by   having   the  order 
set  aside,  on  the  ground  that  it  is  an  order 
that   ought  not  to  have  been  made  by  the 
Court.     It  cannot  be   treated  as  a   nullity, 
because  there  was  jurisdiction  in  the  Court 
making  it  to  determine  the  question  who  was 
to  be  first  satisfied.     The  suit  is,  in  reality,  a 
suit  to  set  aside  the  order.     The  order  is  in 
the  plaintiff's  way,  and  he  cannot  get  the 
money  without  having  it  set  aside.     There- 
fore, it  seems  to  me  that  it   comes  clearly 
within  clause  5,  section  1  of  the  Limitation 
Act.     And  this  view  of  the  case  is  supported 
by  the  language  of  Sir  fiarnes  Peacock  in  the 
case  in  the  9th  Weekly  Reporter,  p.  514,  anJ 
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also  by  the  decision  of  Mr.  Justice  Norman 
in  the  case  in  16  Weekly  Reporter,  p.  11. 
That  the  suit  ought  to  have  been  brought 
within  one  year,  and  that  so  long  a  period  as 
six  years  lor  bringing  it  ought  not  to  be 
allowed,  is,  to  my  mind,  apparent  from  the 
objections  which  the  defendant  now  raises. 
Most  of  them  are,  in  effect,  objections  that  the 
Judge  in  making  that  order  had  taken  a 
wrong  view,  and  the  present  suit  is  really  an 
appeal  from  his  decision. 

It  seems  to  me  that  the  suit  is  clearly 
one  to  set  aside  the  order,  and  is  barred  by 
the  Law  of  Limitation.  I  do  not  think  we 
need  consider  the  other  questions,  or  come  to 
any  determination  upon  them.  The  decree 
appealed  from  must  be  set  aside,  and  the  suit 
be  dismissed  with  costs. 

Jackson^  J, — I  also  think  that  the  present 
suit  is  one  to  which  the  5th  clause  of  sec- 
tion I,  Act  XIV.  of  1859,  applies. 

It  has  been  contended  that  this  is  not  a 
suit  expressly  to  set  aside  a  summary  deci- 
sion of  the  Civil  Court  made  in  the  proceed- 
ings in  execution.  Probably  it  is,  in  effect,  a 
suit  to  alter  or  set  aside  a  summary  decision ; 
but  if  not,  it  appears  to  me  that  the  words  of 
that  clause  should  be  construed  as  if  the  clause 
were  expressed  somewhat  in  this  way :  "  Suits 
*'  to  which  a  summary  decision  or  order  of 
*'  the  Civil  Court  would  be  a  complete  answer 
"  must  be  brought,  when  such  suits  are  main- 
"  tainable,  within  the  period  of  one  year," 
and  it  is  clear  that  the  order  of  the  Civil 
Court  would  be  a  complete  answer  to  the 
plaintiff's  suit  if  not  set  aside.  The  decision 
of  the  Full  Bench  to  which  wc  were  referred* 
answered  one  of  the  questions  suggested  by 
the  wording  of  the  5th  clause  *'  when  such 
suit  is  maintainable."  I  think  the  decision 
of  the  Full  Bench  went  no  farther  than  that. 

An  argument  might  be  drawn  against  the 
construction  which  I  propose  to  put  upon  the 
5th  clause  from  the  wording  of  the  7th 
clause  of  that  section,  which  is  to  this  effect : 
"  To  suits  by  any  party  bound  by  any 
**  order  respecting  the  possession  of  property 
"  made  under  clause  2,  section  i,  Aft  XVI. 
*'  of  1838,  or  Ad  IV.  of  1840,  if  any  pewon 
*'  claiming  under  such  party  for  the  recovery 
**  of  properly  comprised  in  such  order — the 
**  period  of  three  years  from  the  date  of  the 
"  final  order  in  the  case."  It  may  be  argued 
from  that  that  when  the  Legislature  meant  to 
impose  a  limitation  upon  the  bringing  of  a  suit 
where  a  summary  award  had  been  made  by 
a  particular  Court,  that  limitation  would  be 

*>  *  9\f.  R.  514. 


expressed  in  that  way.  But  there  seems 
to  be  a  good  reason  for  that,  because  in  that 
clause  the  Legislature  was  dealing  with 
somewhat  different  materia.  In  that  case 
the  order  which  the  party  was  to  be  bound 
by  affected  only  the  possession  of  the  pro- 
perty, and  the  suit  was  to  be  brought  to 
determine  the  rights  of  parties  ;  and  then  if 
we  look  back  to  clauses  3  and  4  of  the  same 
Adl,  we  find  that  they  are  expressed  in  the 
same  terms  as  clause  5,  and,  consequently, 
if  the  contention  of  the  respondent  in  this 
case  were  worth  anything,  parties  would  be 
enabled  to  defeat  the  operation  not  only  of 
clause  5  but  also  of  clauses  3  and  4  by  say- 
ing that  the  suit  was  not  for  the  purpose  of 
setting  aside  the  sale  of  property  or  attach- 
ment, and  so  on,  but  to  recover  the  proper^ 
notwithstanding  the  order.  But  it  cotiU 
not  haVfe  been  the  intention  of  the  Legls-i 
lature  that  these  clauses  should  be  got  roonij 
in  that  way  ;  and  therefore  I  have  no  doi 
that  the  clause  applies  and  that  the  suit 
barred,  having  been  brought  long  after  ll 
period  of  one  year. 

As  to  the  argument  which  was  used,  ll 
the  inquiry    in   this    regular  suit  includ( 
several  matters  which   were  not  within 
purview  of  the  inquiry  before  the  Judge  i»j 
the  execution-proceedings,   it  appears  to 
that  not  one  of  the  arguments  which  wci 
used  before  us  this  day  but  would  have 
a  valid  argument  to  use  before  the  Judge 
convince  him  that  this  particular  sum  ouj 
not  to  have  been  paid  to  the  defendant, 

Glover,  J, — I  concur. 


The  23rd  January  1872, 

Present ; 

The  Hon'ble  Louis  S.  Jackson  and 
F.  A.  Glover,  Judges, 

Case  No.  151  of  187 1. 
Mcsne-profits— Interest— Ekranuuna. 

Regular  Appeal  from  a  decision  passed  hf". 
the  Subordinate  Judge  of  Jessore,  dm 
the  18th  April  18'^  r. 

Sokhee  iMonee  Debia  (Defendant),  AppelMi 

versus  \ 

Brijoraj   Mookerjee  and  others   (Plaintiffs), 

Respondents, 

Mr,  R.  T,  Allan  and  Bahoo  Bhoivame 
Churn^Duit  for  Appellant. 
Baboo  Doorga  Dass  Dutt  for  Respondents. 

Although  the  common  practice  is  to  make  iotcrest 
payable  from  the  date  on  which  the  raesne-prohts  i«  1 
assessed,  yet  there  is  no  rule  of  law  by  which  a  party 
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i$  debarred  by  suipg  for  |he  recQVQry  of  niesne-proiits 
with  interest. 

An  ekramama  executed  between  plaintiffs  and 
^esMbnts,  by  which  plaintififs  und^r^ok  to  satisfy  any 
daiias  tp  raesne-profits  that  might  be  advanced  by  the 
parties  Hispossessed,  was  held  to  be  no  protection  to 
oefendaots  in  the  case  of  parties  dispossessed  by 
pitintiffs. 

Jackson,  J. — This  was  a  suit  for  the 
Tecovery  of  an  amount  of  wassilai,  together 
wiih  interest,  which  the  plaintiffs  had  been 
made  to  pay,  but  which  was  justly  due  by 
the  defendants.  I'he  appeal  here  relates 
roereljtothe  amount  of  interest  which  has 
i  been  adjadged.  It  is  contended  that  the 
r  defendants  were  not  liable  to  pay  interest 
froni  the  date  mentioned,*  because,  accordinj^ 
to  the  procedure  in  execution  of  decrees, 
tl)ese  defendants  could  only  have  been  made 
(I)  pay  interest  from  the  date  on  which  th^ 
Vfmilaf  should  be  assessed. 

That,  no  doubt,  is  the  common  practice  ii^ 
^se$  of  execution,  but  the  party  at  whose 
salt  the  wassilat  was  recovered  might  have 
1)roQght  a  suit  against  these  defendants  for 
tbe  recovery  of  the  wasiilat  in  question  with 
interest.  We  are  not  aware  of  any  rule  of 
If  by  which  that  party  i^  debarred  from 
p^vering  it.  The  objection  as  to  interest, 
%ereforp,  cannot  be  sustained. 

It  is  ^Iso  contended  that  the  defendants 
-9ei£  protected  by  the  express  terms  of  ^n 
^rarnama  e&ecuted  between  them  and  the 
plaintiffs,  by  which  the  plaintiffs  uncjertopl^ 
Id  satisfy  any  claims  to  wassilai  that  might 
be  advanced  by  the  parties  dispossessed ; 
bQt  this  was  a  case  of  parties  dispossessed 
by  the  plaintiffs.  This  was  a  case  no( 
^parently  contemplated  by  the  parties.  We 
do  not  think,  therefore,  that  the  ekrarnama 
applies,  and  this  objection,  conseauently,  also 
oils. 

F    The  appeal  will  be  dismissed  with  costs. 


T<tke  t5rd  Jaanary  1872. 

Preseni  : 

The  HoB'ble  Louis  S.  Jackison  and 
F.  A.  Glover,  Judges. 

Jvriidiction— Discretion— Act  VIII.  of  1859, 
^97-~'Withdrawal  /rem  Sitit— P^nniaoion  to 
bqps:  Ireth  Suit. 


\ 


Case  No.  970  of  1871. 

^idd  Appeal  from  a  decision  passed  by 
fke  Subordinaie  Judge  o^Ti p per  ah  y' dated 
the  26th  May  f^yr,  reverstTig  a  decision 
of  the  Afoonsif  of  Toob^eebograh.  dated 
fhejis/  Marih  usyo. 

Prom  7th  Sept^qi^er  .1^67  to  date  of  decree. 
Vol.  XVII. 


Ram  K^nye  Dwtt  (Plaintiff),  4fpcll^n(, 

versiis 

Haroo  Chunder  Mojoomdar  (PefendanO» 

Respondent. 

Baboo  Bykuninath  Doss  for  Appellant. 

Baboo  Kashee  Kant  Sein  for  Respondent 

A  I^wer  Appellate  Court  has  no  power  to  interfere 
with  the  discretion  of  a  tirst  Court  under  section  97, 'Act 
yiil.  of  1S59,  in  allowing  a  plaintiff,  whether  tlefoF^  pr 
after  the  settlement  of  issues,  and  before  or  aft^r  t^ie 
acceptanceofevidence  upon  thetssues,atany  time  before 
final  judgment,  to  withdraw  from  the  suit,  with  liberty 
to  bring  a  fresh  suit  for  the  same  matter. 

Jackson,  J, — ^Thk  decision  of  the  Lower 
Appellate  Cpurt  appe^$  to  b^  unwarranted 
by  the  provisions  of  section  97  of  the  Code 
of  Civil  Procedure. 

The  plaintiff,  ic  seems,  brought  his  suit  to 
recover  land,  the  suit  being  in  Che  nature  of 
a  boundary  sujt.  Tl^  pjg^inf  iCprjjt^jijs  i^Kje- 
scription  of  Ijie  bound^ie*;  ^qd  during  the 
progress  of  the  suit,  the  Civil  Court  Ameen 
was  deputed  to  hold  a  local  investigation, 
and,  upon  measuring  and  ^:ips^mining  the 
ground,  he  found  that  the  bound^ri^s  Jn  the 
plaint  were  incorrect,  and  did  iQiot  truly 
represent  the  matter  to  which  the  suit  related. 
On  this  being  discoveri^d,  he  obtained  the 
leave  of  the  Court  to  withdraw  his  suit  with 
liberty  to  bfipg  a  fresh  ^i^it  for  t^^  ^^i^e 
matter.  After  having  so  obtained  leave,  be 
brought  this  suit. 

The  Subordinate  judge  remarks:  *^I 
think  their  present  plaint  in  the  amended 
form  inadmissible,  not  because  no  an^nded 
plaint  is  allowable — on  the  contcary  Act  VI 11. 
sanctions  sqc^  a  p{jMDt,  and  this  Court 
has  often  returned  to  plaintiffs  thejr  plaints 
for  alteration ;  and  on  occasions  where 
plaints  were  not  bodily  returned;  pernii$,siQn 
ha$  been  given  to  supply  the  omis&ioas*or 
alter  the  errors  in  the  plaint  by  means  of  a 
separate  petition  :  but  all  this  c^p  |^e  I^j:^.l}y 
done  either  before  the  settlement  or  be- 
fore the  acceptance  of  the  eyidenee  npon 
tlie  issue.  Here  the  issue  was  settled  on 
the  8th  November  1869,  t<he  Ameen 
reported  on  the  6th  January  1 870,  and  the 
Court  and  the  plaintiffs  have  accepted  that 
report  as  evidence ;  it  was  unjust  to  the 
defendant  to  permit  the  pUinliffs  to  adjust 
their  future  plaint  with  ibe  prpsen;  evidep^e 
before  the  Court." 

Whether  it  w.ts  unj^^i  or  ^14^  was  aovMit^r 
of  di^sprpUoj^i.     tjic  IvH  #  quij^  f ^pVvftU  ^f«. 
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"  if  the  plaintiff  at  any  time  before  final  judjf- 
"  ment  satisfy  the  Court  that  there  are  suffi- 
*'  cient  grounds  for  permitting  him  to  with- 
"  draw  from  the  suit  with  liberty  to  bring  a 
"  fresh  suit  for  the  same  matter,  it  shall  be 
"  competent  to  the  Court  to  grant  such  per- 
"  mission,"  &c.  Here  the  Court  did  think 
fit  to  grant  such  permission,  and  the  suit  was 
accordingly  brought.  The  Subordinate  Judge, 
therefore^  was  wrong  in  reversing  the  decree 
of  the  Court  below  on  that  ground.  His 
decision,  therefore,  must  be  set  aside,  and  the 
case  will  have  to  go  back  to  his  Court  to  be 
tried  on  the  merits. 


The  25th  January  1872. 

Presenl : 

The  Hon'ble  Louis  S.  Jackson  and 
F.  A.  Glover,  Judges, 

Mortgagee — Notice  of  Foreclosure— Representa- 
tives of  Deceased  Mortgagor. 

Case  No.  974  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Jessore,  dated 
the  26th  June  iSyt,  reversing  a  decision 
of  the  Sudder  Moonsiff  of  that  District, 
dated  the  i^th  December  rSyo. 

Ram  Chunder  Haldar  (Plaintiff),  Appellant, 

versus 

Jonah  All  Khan  and  others  (Defendants), 

Respondents, 

Baboo  Ashootosh  Dhur  for  Appellant. 
It 
Baboo  Bhowanee  Churn  Dutt 

for  Respondents. 

It  cannot  be  said  that  if  a  notice  of  foreclosure, 
addressed  to  a  deceased  mortg^agror,  has  reached  the 
h&nds  of  his  representatives,  they  have  not  had  notice, 
nor  that  they  are  debarred  from  paying,  or  were  not 
required  to  pay,  the  amount  of  the  mortgage  upon  re- 
ceiving that  notice. 

Jackson^  J, — The  objection  in  this  case, 
which  was  overruled  by  the  Court  of ''first 
instance,  but  which  prevailed  in  the  Appellate 
Court,  was  that  there  had  been  no  proper 
issue  of  the  notice  of  foreclosure  under  the 
regulation. 

The    mortgagors,    it    appears,    were    one 

Oozeer  Ali  along  with  two  Mahomedan  ladies, 

and  the  notice  of  foreclosure  was  issued  in 

these  three  names.     It  appears  that  between 

•the  date  of  the  mortgage  and  the  application, 


Oozeer  Ali  had  died,  and  that  his  represents 
tives  were  the  Mahomedan  ladies  in  qoestioa 
and  Jonah  Ali,  the  defendant.  Jooab  Ai 
received  the  notice,  and  signed  it  on  behal 
of  the  two  ladies,  but  not  for  himself  or  m 
representative  of  Oozeer  Ali.  So  it  ni 
contended  that  the  notice  not  being  expres8i| 
directed  to  Jonab  Ali,  the  terms  of  the  \A 
had  not  been  complied  with,  and  the 
must  fail. 

It  seetns  to  me  that,  if  not  literally,  at 
rate  substantiallv,  the  directions  of  the  h 
were  complied  with.     The  law  says  that 
notice    shall    direct  the   mortgagor  6r  tl 
representatives  of  the  mortgagor  to  pay 
money,  and  if  the  mortgagor  has  died, 
representatives  are  entitled  to  the  notice; 
it  cannot  be  said  that,  if  a  notice  addressed' 
the  mortgagor  has  reached  the  hands  of 
representatives,  they  have  not   had  nolic 
nor  can  it  be  said  that  they  were  dcbi 
from  paying,  or  were  not  required  to 
the  amount  of  the  mortgage  upon  receii 
that  notice. 

1  think  the  decision  of  the  first  Court 
right,  and  that  the  Subordinate  Judge  01 
not  to  have  set  aside  the  judgment  upon  si 
a  ground,  which,  in  my  opinion,  was  ex( 
sively  technical.     I  think  the  decision  of 
Lower   Appellate    C^ourt  must  be  set 
with  costs. 

Glover,  J. — 1  concur. 


The  1 2th  February   1872. 

Present  : 

The  Hon'ble  A.  G.  Macpherson  and 
F.  A.  Glover,  Judges, 

Review,  Time  for— New  Evidence— Local 
vestigations  (to  ascertain  relation  of  Man ; 
Wife)— Sunday  Notice— Sagaye  Marriag*' 
Maintenance. 

Case  No.  775  of  1871. 

Special  Appeal  from  a  decision  passed  { 
the  Subordinate  Judge  of  Sarun,  doH 
the  2'jth  March  i8ji,  reversing  a  ded 
sion  of  the  Moonsiff  of  Chuprah,  daif 
the  nth  July  1S70. 

Jhubhoo  Sajjoo  (Defendant),  Appellant, 

versus 

Mussamut  Jusoda  Kooer  (Plaintiff), 
Respondent, 
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^r.  M.  L.  Sand€l  and  Baboo  Ru-^hnjhuns 
Sahoy  for  Appellanl. 
tshtt  Mahomtd  Vusu/ior  Respondent. 

yBcatioo  lot  icv^w  of  judgmcul,  if  oi^t  u!  ume. 
IB  adnittHl  wilhnut  special  and  ^ulTicitnt  cause 
■^"Ti  foe  ihe  deUy. 

''nr  be  admitted  tor  Ihe  [luipuie  i 


,  ^.^Thi8  is  a  suii  for'majii- 

ight  bv  the  plaintitT,  who  alleged 

-     ■'-      wife    oi    Ihe   deicndaiil. 

is  thai,  she  had  made  a 

I  ^B«riage  wilh   the    defendaiu;     and 

f  iisoe  was  whether  she  was  : 

mdant  ot  not. 
e  fiisi  instance,  both  the  lower  C< 
.1  the  plainiiff's  case,  holding 
iriage  had  been  proved.  Thejudgi 
[the  Subordinate  Judge,  conlirmiLii;  ihe 
siH'sdecreeot  dismissal,  is  daied  the  29ih 
■er  iSjo.  On  the  28th  Januaiy  [871, 
■  'liii-u-one  days  after  the  dale  of  ilie 
t'Jc  '.  ~-:\  ising  the  suii,  an  applicalion  was 
s»:r  V  ;,i.j  Subordinate  Judge  to  review  his 
"L-niciiL  .  aod,  on  the  same  day,  notice  was 
-'rred  10  be  issued  to  the  defeiuiiiii  to 
;'car  on  the  8ih  February  to  show  caaae 
ihis  application  tor  revie*.  Tlie 
!  served  on  the  detendant  on  the 
',  the  day  before  the  mailer  was 
Apparently,  however.  It  did  not 
a  the  appointed  day.  Hut  on  the 
.  the  Suhordinaie  Judge  look  it 
ter  hearing  the  parties'  vakeds, 
B  review,  and  made  an  order  fis- 
i  March  for  re-hearinp;  ihe  case, 
;tbat,on  the  a6th  March,  he  \\ould 
)  to  Ihe  sjjol  and  make  inijuirics 
!  neighiiours^noiice  of  wliich 
raogement  was  to  be  givcji  lo  the 
Below  this  order  we  lind  s.ime 
It  which  purport  10  be  signed  In  tlie 
9  pleader,  10  the  efteti  ih-it  he 
e*r  if  his  client  permitted  him  to 
D  Ihe  16th  March  the  Subor.iinaie 
ried  out  his  intention  of  going  10 
lul  making  inquiries  amongst  the 
I  of  the  plaintifi  and  defendant. 
i  decision    the    defendant   did   not 


appear.  On  the  27th  of  March  the  Subor- 
dinate Judge  took  up  the  mailer  in  Court, 

and  the  defendant  then  appeared  and  put  in 
a  peiition,  objecting  to  the  proceedings  of  the 
day  before,  which,  he  said,  were  taken  behind 
his  back;  and  the  defendant  applied  for  time 
to  appoint  a  pleader  in  order  that  he  might 
be  properly  heard.  The,  Subordinate  Judge 
refused  his  application,  and  proceeded  then 
and  there  to  dispose  of  the  case  on  the 
ground  that  sufficient  notice  had  been  given. 

The  Subordinate  Judge's  own  account  of 
the  transaciion  is  as  follows  :  "  A  petition 
■'for  review  of  judgment  having  been  admitted 
"  for  a  further  invesligaiion  as  to  the  point 
'•  whether  a  sagaye  was  actually  made 
"  between  the  plaintiff  and  defendant,  the  case 
''was  restored  to  Its  original  num bar.  On 
■■  inquiries  which  1  held,  by  repairing  in 
••  person  10  the  quarter  where  the  plaintiR 
"  lives,  it  appeared  from  the  statements  of 
■'  the  persons  who  reside  around  the  house  in 
"  which  both  ihe  plaintiff  and  defendant  used 
''  to  live  before  they  quarrelled  with  one 
"  anoiher,  that  the  defendant  had  actually 
"  made  a  sagaye  with  the  plaintiff ;  and  that, 
"  as  they  afterwards  quarrelled  with  one 
"  anoiher,  the  defendant  left  the  plaintiff.  It 
"  also  appears  that,  amongst  the  low  class 
"  Hindoos,  a  sagaye  Is  secretly  made,  simply 
"  with  the  consent  of  man  and  Woman  of  the 
"  same  caste  without  requiring  the  attendance 
'-  or  assemblage  of  other  persons  of  the  same 
"  caste." 

In  appeal,  it  is  contended  that  the  Subor- 
dinate Judge,  having  dismissed  the  suit  on 
the  29ih  October  liijo,  acted  illegally  in 
idmitiing  a  review,  inasmuch  as  the  petition 
or  review  was  not  presented  until  the  lapsQ 
of  ninety-one  days  from  the  date  of  the 
judgment. 

It  seems  to  me  probable  that  the  appltca- 
jn  for  review  was  out  of  time,  and  there- 
lore  that  the  Subordinate  Judge  was  wrong 
n  admitting  it  wiihaut  special  and  sufficient 
cause  being  shown  for  the  delay.  But  the 
proceedings  of  ihe  Subordinate  Judge  must 
let  aside  for  a  much  more  substantial 
reason.  The  Subordinate  Judge  was  not 
wa'rranted  by  law  in  admiltlng  a  review,  as 
he  did,  merely  fur  the  purpose,  as  he  himself 
says,  of  having  a  further  investigation,  when 
there  was  nothing  whatever  to  show  that  the 
furlher  evidence  which  the  plaintiff  sought 
to  lay  before  the  Court  might  not  have  been 
produced  at  the  original  trial.  It  is  patent, 
on  the  face  of  the  proceedings,  that  the  sole 
object  ot  the  review  was  to  supplement  the 
case  previously  made  by  the  plaintiff,  and 
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that  the  whole  of  the  evidence  >^'hich  was 
adttiitted  On  review  ought  to  have  betn  given 
dt  the  original  tt-ial,  if  at  all.  I  think,  on  the 
a'nihorily  o!  ihe  casfe  reported  itt  16  Weekly 
Reporter,  page  7,  and  the  various  cases  there 
quotied,  that  thfe  Subordinate  Judge  was  not 
\Vdn^nted  In  granting  a  review  under  the 
cirtumstanc^s. 

1  think  further  that,  even  if  the  Subor- 
dittat^  Judge  did  ndt  act  illegally  in  granting 
a  fevrew,  the  whote  of  the  subsequent  pro- 
cife'edih'gs  are  bad  from  their  extremfe  irregu- 
lantjr. 

Irt  the  first  placfe,  the  Snbordinate  Judge 
Tirfeht  and  held  a  local  investigation.  Now, 
it  fh^y  be  that,  in  a  case  involving  qu'estions 
def>6nding  on  the  relative  posiiions  of  places 
6t  the  like,  the  (.'ourt  may  find  it  necessary 
tb  vfeW  tb^  spot  to  which  ihe  controversy 
relates;  but  even  in  such  cases  tt  is  by  no 
liieafi^  desirable  that  the  Judge  should  be 
tbo  r'feady  to  mkke  himself  a  witness  in  the 
t^yxik.  But  therfe  is  no  authority  that  1 
kWw  ot  which  in  a  caSe  where  the  issue  is 
\<rhether  t^o  persons  bear  the  relation  of  man 
and  wif6  to  each  other  will  justify  the  Judge 
in  goibg  himself  to  the  village  where  the 
parties  live  in  order  that  he  may  make  in- 
(jultles  am6ngst  their  neighbours.  If  the 
Subdrdhiarejudge  wanted  additional  evideilce, 
ahd  considered  that  he  "^'as  legally  justified  in 
fiftvleWltig  it,  the  only  course  open  to  him 
wa^  to  feuihfrion  witnesses  and  examine  them 
in  Court ;  and  he  had  no  right  whatever  to 
betake  himseli  to  the  spot  and  hold  his 
Cottft,  as  it  were,  at  the  door  of  the  plaint- 
ttt's  h6ase. 

M&reover,  the  day  which  he  selected  for 
this  jrrtgular  proceeding  was  the  26th  of 
Mardh,  which  Was  a  $un<iay.  When  he  fixed 
that  day — a  day  on  which  he  could  not  com- 
jjd  t'he  atlfchdance  of  witnesses  and  suitors — 
thfe  d<efehdant*s  vakeel  stated  that  he  could 
nbt  kttehd,  unless  his  client  permitted  him  to 
do  so.  Not^vithstanding  that  (here  was  no 
Other  hotice  to  the  defendant  than  what  was 
thfeih  ^iV^  to  his  vakfeel,  the  Subordinate 
tudg^e  h^ld  thb  local  investigation  ;  and  when 
on  the  Monday 'folldwing  the  defendant  c^e 
1h  ahd  ksked  to  be  heard,  he  was  told  that 
he  titi^ht'to  have  attended  on  the  Stinday. 

1  have  no  dbtibt  that  the  Subordinate 
Judge  believed  that  he  was  acting  for  the 
trest,  and  in  a  mahndr  that  would  enable  him 
fottfrWe  at  a  just  and  true  conclusion  ;  and 
1  ^iVb  Him  the  fullest  credit  for  his  good 
intentfonB,  and  for  the  pains  which  he  cer- 
latnTy  bestowed  on  this  matter.  Nevefthe- 
)ess,  he  yhbUld  remember  that  he  occupies  a 


posiMon  in  which  hi^diity  consists  in  detidlilg 
cases  between  partis,  not  according  to 
his  own  notions  of  what  is  right  merely,  but 
according  to  what  is  right  and  to  the  law  of 
procedure  laid  down  for  his  guidance.  If  a 
Judge  chooses  to  make  a  law  of  proctedoie^ 
for  himself  and  gives  the  go-by  to  the  Pro- 
cedure Code,  his  labour  is  mereiy  Aratn 
away. 

The  proceedings  of  the  Subordinate  Judge 
are  quite  irregular,  and  the  appellant  is  well 
entitled  to  ask  us  to  set  them  aside  afid  te  ; 
restore  the  judgment  of  the  29ih  of  October 

1870. 

Furthermore,  there  is  no  distintt  fLtS^^ 
as  to  what  is  the  legal  effect  of  the  connectioii 
known  as  a  sa^aye  marriage  ;  and  it  seefl»| 
to  me  very  questionable  whether  in  law  a 
sagaye  wife  is  entitled  to  maintenance.  Ob 
these  questions,  however,  I  express  no  opinion* 

The  appeAl  will  be  decreed,  the  dccisiw 
of  the  Lower  Appellate  Court  is  reversed,  trir 
the  order  of  the  29th  October  1870  is  restored 
and  affirmed. 

The  respondent  will  pay  all  the  costs,  boA 
of  this  appeal  and  of  the  Lower  Appellltt. 
Court.  I 

Gloi^er,  J. — 1  am  of  the  same  opinioa. 
With  reference  to  the  argument  of  the  rt^ 
spondent's  pleader,  that  his  client  should haie 
been  allowed  time  for  procuring  copies  of 
judgments,  1  find  that  section  333  of  the 
Civil  ProcedureCode,  which  relates  to  appeab,] 
is  express  upon  this  point,  and  does  allov 
a  deduction  of  time ;  but  section  3771  whick; 
has  reference  to  applications  for  review,  coo- i 
tains  no  such  provision,  and  the  absence; 
of  such  provision  shows,  I  think,  thai  it  wai 
never  intended  that  time  for  obtaining  copies 
of  judgments  should  be  allowed  in  applica* 
tions  for  review. 


The  i2ih  February  1872. 

Present : 

The  Hon*ble  Sir  Richard  Couch,  tU 
Chief  Justtce,  and  the  Hon1)le  Dwarka- 
nath  Mitter,  Judge, 

Mesne-profits— Jurisdiction— B^^o^  in  I*«H*^ 
Right  of  <M:her  Persons. 

No.  266  of  /871. 

MiscelkLneeus  Appeal  from  an  order  pnssd 
by  the  Suhnrdtnxtte  Judge  of  7^»^j 
dated  ihe  ^th  July  rSyt. 
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Prosunno  Coomar  Ghose  and  oihera 
(JodgmenUdebtors),  Appellants^ 


versus 


Maiboora  Mohun  Ghose  (Decree-holder), 
Respondent, 

Bdboo  Bungshee  Dhur  Sein  for  Appellants. 

Bahoo  Bhowanee  Churn  Dutt  for 
Respondent. 

Appellant  having  been  declared  entitled  by  an  order 
of  the  High  Court  to  receive  back  a  portion  of  tiie 
«ajWa/ which  respondent  had  received  under  a  decree 
iocorrectly  drawn  up  and  to  which  he  was  not  entitled, 
BBto  thA  respondent  ought  to  give  it  up  and  cannot 
setttp  that  some  other  person  is  entitled  to  it ;  and  that 
&e  Judge  was  wrong  in  considering  that  he  was  at 
I%erty  to  take  into  account  that  appellant  was  not  enti- 
tiedtb  it  btitthat  somebody  else  was  entitled  to  it,  and 
M  that  groond  to  say  that  respondent  should  keep  It. 

Couch,  C.  /.—We  think  that  the  High 
Co^rt,    when    it    made    the    order    of    the 

.  M  March  1869,  did  recognize  that  there  had 
tfeen  a  mistake  in  drawing  up  the  decree  in 
1864,  which  did  not  correspond  with  the 
fcdgment ;  and  it  then  made  an  order  that 
oUtt  decree  of  the  year  1864  was  really  to 
be  treated  as  a  decree  for  2  annas  6  gundahs 
%  cofpries  2  krants,  as  if  it  had  corresponded 
^th   the    judgment.     It    is    true    that    no 

:  alteration  was  actually  made  in  the  decree 
itself;  but  we  do  not  think  that  the  respondent 
iian  ask  us  to  treat  this  order  as  not  having 
S^y  effect,  and  that  we   should  abide  .by  a 

terte  which  was  not  correctly  drawn  up. 

• 

Tbeo  the  case  stands  thus  :  the  respondent 
bs  receiTed  a  portion  of  the  wassilat  to 
i*hich  he  was  not  entitled,  and  if  he  is  not 
^titled  to  receive  it,  he  cannot  set  up  that 
tome  other  person  is  entitled  to  it.  As 
^ween  him  and  the  present  appellant,  if  he 
is  oot  entitled  to  it,  he  ought  to  give  it  back 
to  the  appellant.  Whatever  rights  there  may 
be  in  other  persons,  he  can  onrly  receive  that 
which  the  Court,  by  its  order  of  March  1869, 
has  declared  him  to  be  entitled  to.  The 
Judge,  we  think,  was  wrong  in  considering 
that  he  was  at  liberty  to  take  into  account 
that  the  preseiit  appellant  was  not  entitled  to 
It,  but  that  somebody  else  was  entitled  to 
it,  and  on  that  ground  to  say  that  the  re- 
spondent should  keep  it. 

We  think  the  order  of  the  lower  Court 
most  be  reversed,  and  that  a  4  annas  13  gun- 
2a2i6  1  kerra  and  i  krant  share  of  the 
-VfJMiat,  when  Ascertained,  refunded  to  the 
appellants  with  costs. 


The  15  th  February  1872. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges. 

Eitc^pel — Arbitration-award— I  ntenFcn«r. 


Case  No.  653  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  West  Burdwan^ 
dated  the  22nd  March  18'ji^  reversing  a 
decision  of  the  Moonsijff  of  Radhanugger^ 
dated  the  2^rd  December  tSyo, 

Haree  Pershad  Mundal  and  others 
(Defendants),  Appellants, 

versus 

Boishtub  Doss  Laga  Bawajee  (Plaintiff)  and 
another  (Defendant),  Respondents, 

Baboo   Bhowanee  Churn  Dutt  for 
Appellants. 

Baboos  Chunder  Madhub  Ghose  and 
Romanath  Bose  for  Respondents. 

An  arbitration*a\vard  is  not  binding  on  an  intervenor 
as  a  decree  in  a  suit  disposed  of  by  a  r^uiar  trial. 

Jackson,  7.— This  case  is  somewhat  in- 
tricate, and  it  is  somewhat  difRcult  to  arrive 
at  the  bottom  of  it  without  going  into  detail 
to  the  facts.  It  appears  that  the  plaintiff 
brought  a  suit,  alleging  himself  to  be  the 
owner  of  20  beegahs,  of  which  he  was  dis- 
possessed in  1 27 1  on  the  15th  Bysack.  The 
Courts  have  differed  in  opinion  as  regards 
the  plaintiff's  right,  but  the  Appellate  Court 
has  found  in  favour  of  the  plajnfciff.  It  appears 
that  there  was  some  litigation  in  connection 
with  these  20  beegahs  in  1830  when  they 
were  put  up  for  sale,  and  the  rights  of  tlie 
plaintiff's  tenants  in  this  tenure  were  then 
purchased  by  the  present  special  appellant  • 
but  this  sale  was  subsequently  set  aside. 

It  is  said  now  that  the  plaintiff,  notwith- 
standing  that  the  sale  had  been  set  aside,  put 
ilia  petition  into  Court,  by  which  he  confirmed 
the  sale  in  favour  of  the  present  special 
appellant.  As  the  sale  had  already  been  set 
aside,  it  certainly  seems  a  very  extraordinary 
manner  of  again  restoring  the  sale,  and  the 
Appellate  Court  does  not  believe  the  evidence 
upon  the  point ;  the  Court  does  not  believe  the 
petition  which  is  said  to  have  been  then  put  in 
and  says  that  it  has  not  been  in  any  way 
proved  ;  And  certainly  it  is  not  ^hown  that  from 
that  lime  down  to  the  year  i860,  that  is,  tor 
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nearly  30  years,  the  special  appellant  conti- 
nued to  hold  these  lands  as  tenant  of  the 
plaintiff ;  there,  is  no  evidence,  as  we  under- 
stand, to  that  effect,  and  no  receipts  of  rent 
have  been  put  in  for  any  of  these  30  years. 

With  regard  to  what  happened  in  i860, 
it  seems  that  there  was  another  lawsuit. 
It  appears  that  one  Brohmo  Moyee  brought 
a  suit,  which  was  referred  to  arbitration,  and 
Brohmo  Moyee  obtained  a  decree.  The 
special  appellants  now  claim  to  hold  the  half 
of  these  lands  under  documents  executed  by 
Brohmo  Moyee.  The  Appellate  Court  is  of 
opinion  that  these  proceedings  do  not  estab- 
lish the  title  of  the  defendants,  and  the  special 
appeal  to  this  Court  has  reference  more 
specially  to  these  proceedings.  It  is  alleged 
that  the  decree  then  passed  bars  the  plaintiff 
from  bringing  this  suit,  and  that  the  suit  is 
also  barred,  because  his  objections  in  execu- 
tion as  to  possession  were  rejected ;  and 
therefore  section  11,  Act  XXUI.  of  i86[, 
applies^  and  no  further  suit  can  be  brought. 

It  does  not  appear  to  us  that  these  objections 
were  urged  before  the  Appellate  Court,  and 
they  do  not  seem  to  have  been  pressed  before 
the  Moonsiff  ;  but  it  is  admitted  that,  on  the 
face  of  the  award,  there  is  no  direct  determina- 
tion on  the  part  of  the  arbitrators  as  between 
Brohmo  Moyee  and  the  present  plaintiff.  It 
is  true  that  the  present  plaintiff  intervened  as 
against  Brohmo  Moyee,  and  that  he  was 
made  a  defendant  in  that  suit ;  and  had  the 
case  been  regularly  tried  by  the  Court  and 
a  decree  passed,  there  is  very  little  doubt  that 
it  would  have  been  binding  against  the  plaint- 
iff. But  it  does  not  appear  that  the  suit  was 
disposed  of  by  a  regular  trial ;  it  was  referred 
to  arbitrators  ;  the  arbitration-award  is  on  the 
record,  and  Ht  <is  not  denied  that  there  is 
nothing  in  that  award  deciding  any  matter  as 
between  Brohmo  Moyee  and  the  present  plaint- 
iff. We  cannot,  therefore,  hold  that  there 
has  been  any  such  determination  between 
Brohmo  Moyee  and  the  plaintiff  as  would  bar 
the  institution  of  the  present  suit. 

No  sufficient  ground  has  been  shown  to 
interfere  with  the  decision  of  the  Lower 
Appellate  Court,  and  we,  therefore,  dismiss  tbis 
appeal  with  costs. 


The  15th  February  187a. 

Present : 

The  Hon'ble  G.  Loch  and  W.  Ainslie, 

yudges. 

Attachment— Official  Assi^ee— Strikinsf-off  of 
a  Attachment  pending:  Appeal. 


Case  No.  333  of  1871. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Subordinate  Judge  of  Shahabai, 
dated  the  2'jth  August  1871. 

Shew  Narain  Singh  (Decree-bolder), 
Appellant^ 

versus 

A.  B.  Miller,  Official  Assignee  to  the  estate  of 
Sheoburt  Sahoo,  and  others  (Judgment- 
debtors),  Respondents. 

Baboo  Nil  Madhub  Setn  for  AppelUoi. 

Mr,  R,  E,  Twidale  for  Respondents. 

An  attachinenc  made  by  a  decree-holder  prior  to 
a  vesting  order  in  favour  of  the  Official  Assignee  must 
have  preference  to  the  claim  of  the  Official  Assignee. 

An  order  striking  off  an  attachment  pending  an  appeal 
does  not  release  the  property  from  attachment. 

Loch,  y. — In  this  case  it  appears  that  the 
appellant  before  us  attached  certain  property 
of  his  judgment-debtor  on  the  4th  June  1868, 
that,  on  his  applying  to  the  lower  Court  for 
the  sale  of  that  property  in  execution  of  his 
decree,  he  has  been  opposed  by  the  Official 
Assignee,  who  urges  that,  as  the  property  of 
the  judgment-debtor  has  vested  in  him,  the 
decree-holder  cannot  bring  that  property  to 
sale. 

The  Subordinate  Judge,  in  disposing  of 
this  case,  refers  to  the  former  proceeding  of 
the  4th  November  1868,  by  which  it  was 
declared  that  the  Official  Assignee  had  charge 
of  the  properties  of  the  judgment-debtor  aid 
directed  the  parties  to  apply  to  the  Official 
Assignee  for  the  liquidation  of  their  claims. 
With  reference  to  this  proceeding,  the  lower 
Court  has  refused  to  grant  the  application  of 
the  decree- holder,  considering  the  view  he 
has  taken  of  the  case  is  supported  by  the 
judgment  of  the  High  Court  of  the  5ih  June 
1871.* 

•  The  5th  June  1871. 

Present  : 

The  Hon'ble  J.  B.  Phear,  ^hui^e. 

Aga  Mohamed  Ali  Shiraji 

tersus 

S.  E.  Judah. 

Mr,  Marindin  for  the  Judgment-creditor. 

Mr.  Evans  for  the  Official  Assigrnee. 

This  was  an  application,  on  behalf  of  the  plaintiffi 
judgment-creditor,  for  the  payment  to  him  out  of  CoiRt 
of  the  sum  of  Rs.  i»546-i-2,  which  had  been  paid  iaCo 
Court  as  the  proceeds  of  a  sale  in  execution  of  the  desR£ 
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We  can  find  nowhere  in  the  record  the 
date  of  ihe  order   by  which   the   property 

in  the  suit.  The  decree  was  obtained  un  15th  Aug^ust 
1870,  aod  ao  order  for  execution  of  the  decree  on  8th 
September.  In  pursuance  of  such  order,  certain  iro- 
moveabie  property  belong^ing  to  the  defendant  wa^ 
attached  by  the  Sheriff  on  9th  and  lOth  September.  On 
i4tfa  September  the  Sheriff  was  directed  by  the  Court 
to  sell.  The  sale  was  advertised  to  take  place  on  1  st 
December.  On  30th  November  the  defendant  filed  his 
petition  in  the  Insolvent  Court,  and  the  usual  vesting 
order  was  made.  On  ist  December  the  sale  took  place, 
aod  the  process,  amounting  as  above,  were  paid  into 
Court,  and  the  sale  was  confirmed  by  order  of  Court 

00  nth  March  1871. 

Pkear,  J,—\  think   Mr.  Marindin's  answer  to  Mr. 
Erans's  objection  is  the  right  one.    Section  49  of  the 
Insolvent  Act  ^ves  power  to  the  Court  in  which  the 
matter  of  Htigatioo  is  pending  to  stay  proceedings  in  the 
salt,  or,  if  the  suit  has  come  mto^  the  execution-stage,  to 
set  iside  or  suspend  such  execution .     I  do  not  think  that 
it  ms  iotended  by  that  section  to  give  the  Court  power 
merely  on  the  occurrence  of  insolvency  to  set  aside  a  sale 
whkb  has  rightly  and  duly  taken  place  upon  process  of 
esecotion.    Obviously  the  rights  of  the  purchaser  came 
in  at  that  staige,  and  there  is  no  provision  or  suggestion 
made  in  section  49  for  bringing  the  purchaser  betore  the 
Conrt.    No  doubt,  the  Court  always  has  power  to  set 
aside  a  sale  which  has  taken  place  in  execution  if  it  is 
satkfied  that  there  has  been  anything  like  fraud  or  any 
other  irre|[ularity  in  regard  to  the  sale,  such  as  would 
vitiate  it  in  the  view  of  a  Cou^t  of  Equity.     But  the 
mere  filing  of  a  petition  of  insolvency  by  the  judg- 
ment debtor  of  course  amounts  to  nothing  of  this  kind. 
If  this  construction  be  a  true  one,  then  it  follows  that 
the  sale  in  execution  having  taken  place,  and  the  money 
having  been  paid  into  Court,  the  Official  Assignee  is  in 
the  same  position  with  regard  to  that  money  as  any 
other  person  who  is  interested  in  the  decree.     He  can 
only  get  at  the  money  by  the  rcj^ular  course  of  proceed- 
ings under  the  execution  sections  of  Act  VIII.  of  1859. 
Aod  that  seems  to  have  been  the  view  taken  in  the  case 
dt«i  by  Mr.  Marindin  of  Winter  v.  Gartner  (1  B.  L. 
K.,  0.  C.,  79).     The  money  has  rightly  come  into  Court 
as  the  result  of  the  execution-proceedings.     There  is  no 
giouod  upon  which  I  can  undo  these.    The  money  is 
uierefore  in  Court,  to  be  distributed  according  to  the 
provisions  of  Act  V 1 1 1 .  of  1 859.    Under  these  provisions 
die  debtor  himself,  had  there  been  no  insolvency,  would 
have  l>een  entitled  only  to  the  surplus  after  payment  of 
the  attaching  creditors.     And  clearly,  unless  section  49 
ems  me  power  to  alter  the  rights  of  parties  to  this 
rand,  I  cannot  pay  out  to  the  Official  Assignee  more  than 

1  could  have  paid  to  the  judgment-debtor  himself  in  the 
case  supposed.  But  I  think  the  power  to  suspend  or  set 
aside  an  execution  which  is  given  by  section  49  does 
Bot  extend  so  far  as  this.  I  think  the  true  view  is,  as  I 
have  stated  in  the  Full  Bench  case  of  Anund  Ch under 
Palv,  Punchoo  Loll  Soobolah  (14  W.  R.,  Full  Bench 
Rulings,  33)  that  proceedings  in  execution  are  proceed- 
i^  by  which  the  judgment-creditor  seeks  to  establish  a 
right  to  have  his  money  paid  out  of  the  property  of  thr 
ji^ment-debtor.  When  he  has  obtained  the  order  for 
sal^  be  has  substantially  established  a  charge  on  that 
property  to  the  extent  of  his  judgment-debt;  and 
although  the  Court  might,  no  doubt,  in  some  circum- 
stances, see  sufficient  reason  to  recall  an  order  for  sale,  I 
think  Uiat  it  would  always  be  a  strong  step  for  the 
Court  to  take  at  that  stage  of  the  proceedings. 

Generally  the  rights  o?  all  parties  may  be  said  to  be 
finally  determined  ny  the  order  for  sale,  except  so  far 
as  there  may  be  priority  of  claims  to  be  settled,  to  be 
paid  out  of  the  proceeds  according  to  the  enactments  of 
the  Civil  Procedure  Code.  So  that,  had  the  Official 
Ass^iiee  hi  this  case  any  right  to  step  in  after  the  order 
for  ttie,  bat  before  the  sale  bad  actually  taken  place, 
snd  had  he  done  so,  the  burden  on  him  necessary  to  l>e 
dischaifed  before  be  got  a  stay  of  the  proceedings  under 


of  the   debtor  was  vested   in   the    Official 
Assignee.     But,  on  a  reference  to  the  pro- 
ceeding of  the  4th  November  1868,  we  find 
that  the  Official  Assignee  there  stated  that 
petitions  had  been  presented  by  the  insolvents 
to  the  High  Court  in  Calcutta  on  the  29th 
June  and  on  the  Sih  July  1868,   declaring 
that   they   were   insolvents  and  applying   to 
have  their  property  put  under  the  charge  of 
the  Official  Assignee.     But  on  what  date  the 
order  for  vesting  the  property  in  the  Official 
Assignee  was   made  does    not.  appear  from 
that  proceeding.    It  was  no  doubt  the  duty  of 
the   Official   Assignee,   when  opposing   the 
decree-holder  in  this  case,  to  have  clearly  set 
forth  the  date  on  which  the  insolvent's  pro- 
perty was  placed  under  his  charge.     As  far 
as  we  can  gather  from  that  proceeding  of  the 
4th  November  1868,  which  is  our  only  guide, 
it  appears  that  the  attachment  made  by  the 
decree- holder  was  prior  to  the  vesting  order 
in  favour  of  the  Official  Assignee ;  and  as  ruled 
in   the    Full    Bench   judgment   of  the  13th 
September    1870,   reported   at   page    33   of 
14    Weekly    Reporter,    it   is   clear   that   the 
attachment  made  by  the  decree-holder  must 
have  preference  in  such  a  case  to  the  claim 
of  the  Official  Assignee,  who  took  charge  of 
the  properly  under  an  order  of  a  subsequent 
d.ite  ;  and  the  case  quoted  by  the  Subordinate 
Judge  is   in  conformity  with  the  judgment 
passed  by  the  Full  Bench. 

It  is  said  on  the  other  side  that  the  attach- 
ment made  by  the  decree-holder  in  June  1868 
has  ceased,  because  the  case  was  struck  off 
in  December  of  that  year.  It  is  true,  for  the 
convenience  of  the  Court,  it  was  struck  off, 
because  at  that  time  there  happened  to  be  an 
appeal  pending,  and  the  Court  could  not 
proceed  with  the  execution:  ^ut  the  order 
nowhere  releases  the  property  from  attach- 
ment, and  therefore  this  objection  is  not 
sound. 

We  think  that  the  order  of  the  Subordinate 
Judge  must  be  set  aside,  and  that  the  decree- 
holder  must  be  allowed  to  proceed  against 
this  property  in  execution  of  his  decree. 

This   appeal  is  decreed  with  costs,  sixteen 
rupees  being  allowed  for  pleader's  fees. 
"— ^■~— ^^^■^~"^^'^"~'^"— ^^^^— '^^'^— ^— ^— ^     '  "~^~^""^"^^^"^~~^^^""«^— ^ 

section  4^  of  the  Insolvent  Act,  is,  1  think,  heavier  and 
different  in  character  from  what  it  would  have  been  if 
he  had  come  in  before  the  order  for  sale.  In  the  case 
before  the  Full  Bench,  the  judgments  which  were  deli- 
vered were  given  in  contemplation  of  the  interference 
of  the  Official  Assignee  before  the  order  for  sale.  None 
of  the  Judges  appear  to  have  contemplated  his  coming 
in  after  the  order  for  ^alr  liaJ  been  made.  In  this  case, 
not  only  had  the  order  for  sale  been  made,  but  the  sale 
had  actually  taken  place  before  he  made  this  application. 

II  think,  then,  that  the  right  of  the  judgment>credikor 
to  have  the  money  paid  out  to  him  has  been  made  out. 
No  order  for  costs  against  the  Official  Assignee . 
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also  by  the  decision  of  Mr.  Justice  Norman 
in  the  case  in  16  Weekly  Reporter,  p.  11. 
That  the  suit  ought  to  have  been  brought 
within  one  year,  and  that  so  long  a  period  as 
six  years  for  bringing  it  ought  not  to  be 
allowed,  is,  to  my  mind,  apparent  from  the 
objections  which  the  defendant  now  raises. 
Most  of  them  are,  in  effect,  objections  that  the 
Judge  in  making  that  order  had  taken  a 
wrong  view,  and  the  present  suit  is  really  an 
appeal  from  his  decision. 

It  seems  to  me  that  the  suit  is  clearly 
one  to  set  aside  the  order,  and  is  barred  bv 
the  Law  of  Limitation.  I  do  not  think  we 
need  consider  the  other  questions,  or  come  to 
any  determination  upon  them.  The  decree 
appealed  from  must  be  set  aside,  and  the  suit 
be  dismissed  with  costs. 

yacksottf  y, — I  also  think  that  the  present 
suit  is  one  to  which  the  5th  clause  of  sec- 
tion I,  Act  XIV.  of  1859,  applies. 

\i  has  been  contended  that  this  is  not  a 
suit  expressly  to  set  aside  a  nummary  deci- 
sion of  the  Civil  Court  made  in  the  proceed- 
ings in  execution.  Probably  it  is,  in  effect,  a 
suit  to  alter  or  set  aside  a  summary  decision ; 
but  if  not,  it  appears  to  me  that  the  words  of 
that  clause  should  be  construed  as  if  the  clause 
were  expressed  somewhat  in  this  way:  "  Suits 
**  to  which  a  summary  decision  or  order  of 
"  the  Civil  Court  would  be  a  complete  answer 
**  must  be  brought,  when  such  suits  are  main- 
*'  tainable,  within  the  period  of  one  year,'' 
and  it  is  clear  that  the  order  of  the  Civil 
Court  would  be  a  complete  answer  to  the 
plaintiff's  suit  if  not  set  aside.  The  decision 
of  the  Full  Bench  to  which  we  were  referred* 
answered  one  of  the  questions  suggested  by 
the  wording  of  the  5lh  clause  *'  when  such 
suit  is  maintainable."  I  think  the  decision 
of  the  Full  Bench  went  no  farther  than  that. 

An  argument  might  be  drawn  against  the 
construction  which  I  propose  to  put  upon  the 
5th  clause  from  the  wording  of  the  7th 
clause  of  that  section,  which  is  to  this  effect : 
"  To  suits  by  any  party  bound  by  any 
"  order  respecting  the  possession  of  property 
;*  made  under  clause  2,  section  i,  Ad  XVI. 
"  of  1838,  or  A6t  IV.  of  1840,  if  any  pewon 
**  claiming  under  such  party  for  the  recovery 
"  of  property  comprised  in  such  order — the 
**  period  of  three  years  from  the  date  of  the 
"  final  order  in  the  case."  It  may  be  argued 
from  that  that  when  the  Legislature  meant  to 
impose  a  limitation  upon  the  bringing  of  a  suit 
where  a  summary  award  had  been  made  by 
a  particular  Court,  that  limitation  would  be 

*  9\f.  R.  5»4. 


expressed  in  that  way.  But  there  seems 
to  be  a  good  reason  for  that,  because  in  that 
clause  the  Legislature  was  dealing  with 
somewhat  different  maUria.  In  that  case 
the  order  which  the  party  was  to  be  bound 
by  affected  only  the  possession  of  the  pro- 
perty, and  the  suit  was  to  be  brought  to 
determine  the  rights  of  parties ;  and  then  if 
we  look  back  to  clauses  3  and  4  of  the  same 
Aft,  we  find  that  they  are  expressed  in  the 
same  terms  as  clause  5,  and,  consequently, 
if  the  contention  of  the  respondent  in  this 
case  were  worth  anything,  parties  would  be 
enabled  to  defeat  the  operation  not  only  of 
clause  5  but  also  of  clauses  3  and  4  by  say* 
ing  that  the  suit  was  not  for  the  purpose  of 
setting  aside  the  sale  of  property  or  attach- 
ment, and  so  on,  but  to  recover  the  property  : 
notwithstanding  the  order.  But  it  could  j 
not  hav^  been  the  intention  of  the  Legis- 
lature that  these  clauses  should  be  got  round  \ 
in  that  way ;  and  therefore  I  have  no  doubt 
that  the  clause  applies  and  that  the  suit  is 
barred,  having  been  brought  long  after  the 
period  of  one  year. 

As  to  the  argument  which  was  used,  that, 
the  inquiry  in  this  regular  suit  included' 
several  matters  which  were  not  within  tbfti 
purview  of  the  inquiry  before  the  Judge  io; 
the  execution-proceedings,  it  appears  to  mo 
that  not  one  of  the  arguments  which  were 
used  before  us  this  day  but  would  have  beea: 
a  valid  argument  to  use  before  the  Judge  tff 
convince  him  that  this  particular  sum  ougfal 
not  to  have  been  paid  to  the  defendant. 

Glover,  J, — I  concur. 

The  23rd  January  1872. 

Present : 

rhe  Ilon'ble  Louis  S.  Jackson  and 
F.  A.  Glover,  Judges, 

Case  No.  151  of  1871. 
Mesne-profita—Interest—Ekramaiiuu 

Regular  Appeal  from  a  decision  passed  hp 
the  Subordinate  Judge  of  Jessore,  daiti 
the  1 8th  April  iSyi. 

Sokhee  iVIonee  Debia  (Defendant),  Appellanlf 

versus 

Brijoraj   Mookerjee  and  others   (Plaintiffs), 

Respondents. 

Mr.  R.  T.  Allan  and  Baboo  Bhowanee 
Churn^Dutt  for  Appellant. 

Baboo  Doorga  Dass  Dull  for  Respondents. 

Although  the  common  practice  is  to  make  bteresl 
payable  from  the  date  on  which  the  mesne-proHts  are 
assesbed,  yet  there  is  no  rule  of  law  by  which  a  party 
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UddNUTed  by  suing  for  the  recovery  of  rocsne^profits 
with  interest. 

An  ekramama  executed  between  plaintiffs  and 
pendants,  by  wbiph  plaiDtiffs  under^ok  to  satisfy  any 
cbims  tp  mesoe-profits  that  mi^ht  be  advanced  by  the 
parties  dispossessed,  was  held  to  be  no  protection  to 
aefendaots  in  the  case  of  parties  dispossessed  by 
plaintiffs. 

Joikson,  J. — This  was  a  suit  for  the 
recovery  of  an  amount  of  wassilat,  together 
wiih  interest,  which  the  plaintiffs  had  been 
made  to  pay,  but  which  was  justly  due  by 
the  defendants.  The  appeal  here  relates 
merely  10  the  amount  of  interest  which  has 
been  adjudged.  It  is  contended  that  the 
defendants  were  not  liable  to  pay  interest 
from  the  date  mentioned,*  because,  according 
to  the  procedure  in  execution  of  decrees^ 
these  defendants  could  only  have  been  made 
IQ  pay  interest  from  the  date  on  which  th^ 
tpasTila/  should  be  assessed. 

That,  no  doubt,  is  the  common  practice  in 
case$  of  execution,  but  the  party  at  whose 
imt  the  wassiiaf  was  recovered  might  have 
bronght  a  suit  against  these  defendants  for 
&e  recovery  of  the  wasst'la/  in  question  with 
iitcrest.  We  are  not  aware  of  any  rule  of 
ifK  by  which  that  party  i$  debarred  from 
;|spovering  it.  The  objection  as  to  interest, 
Wreforp,  cannot  be  sustained. 

h.  is  aJso  contended  that  the  defendants 
vere  protected  by  the  express  terms  of  ^n 
'$irarnama  executed  between  them  and  the 
j^intiffs,  by  which  the  plaintiffs  undertool^ 
to  satisfy  any  claims  to  wassilat  that  might 
be  advanced  by  the  parties  dispossessed  ; 
bm  this  was  a  case  of  parties  dispossessed 
by  the  plaintiffs.  This  was  fi  case  no^ 
apparently  contemplated  by  the  parties.  We 
do  not  think,  therefore,  that  the  ekramama 
applies,  and  this  objection,  conse(}uentIy,  also 
Ma, 

The  appeal  will  be  dismissed  with  costs. 


T^  a5rd  Ja»«ary  1872. 

Preieni  : 

The  Hon'ble  Louis  S.  Jacl^son  and 
F.  A.  Glover,  Judges. 

m— Discretion— ^Act  Vili.  of  1859^ 
t.  97— Withdrawal  from  Suit— -P^rmiasion  to 
briJBg  iresb  Suit. 

Case  No.  970  of  1871. 

Special  Appeal  from  a  decision  passed  by 
iht  Subordinate  Judge  oj^  Tip perahy' dated 
the  26th  May  i^JK  reversing  a  decision 
of  the  Moonsiff  of  Toob^eebograh,  dated 
the  2 1  St  Manh  nSyo. 

Prom  7th  Septem^uv  X8/^  to  date  of  decree. 
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Ram  Kapye  T>m\x  (f  laintiff),  AtP^ll<\nL 

verst^s 

Haroo  Chunder  Mojoomdar  (Qefendant), 

Respondent. 

Baboo  Bykuntnath  Doss  for  Appellant. 

Baboo  Kashee  Kant  Sein  for  Respondeat* 

A  Lower  Appellate  Court  has  no  power  to  interfere 
with  the  discretion  of  a  first  Court  under  section  9;, 'Act 
yiii.  of  iiS59,  in  allowing^  a  plaintiflF,  whether  b|efoF^  pr 
after  the  settlenient  of  issues,  and  before  or  after  tjie 
acceptance  of  evidence  upon  theissues,atany  time  before 
final  judgment,  to  withdraw  from  tba  suit,  with  liberty 
to  bnng  a  fresh  suit  for  the  same  matter. 

Jackson,  J. — The  decision  of  the  Lower 
Appellate  Cpurt  appears  to  be  unwarranted 
by  the  provisions  of  section  97  of  the  Code 
of  Civil  Procedure. 

The  plaintiff,  it  seems,  brought  his  suit  to 
recover  land,  the  suit  being  in  the  nature  of 
a  boundary  suit.  The  pl?^ii^t  font^jijs  ^de- 
scription of  the  boMncijM^e*;  ^lid  during  the 
progress  of  the  suit,  the  Civil  Court  Ameen 
was  deputed  to  hold  a  local  investigation, 
and,  upon  measuring  apd  e^i^mining  the 
ground,  he  found  that  the  bound^iri^s  In  the 
plaint  were  incorrect,  and  did  jQiot  truly 
represent  the  matter  to  which  tlje  suit  related. 
On  this  being  discovered,  he  obtained  the 
leave  of  the  Court  to  withdraw  his  suit  with 
liberty  to  bfip^  a  fresh  ^i^it  for  ^e  ^^i^e 
matter.  After  naving  so  obtained  leave,  he 
brought  this  suit. 

The  Subordinate  judge  remarka :  *'  I 
think  their  present  plaint  in  the  amended 
form  inadmissible,  not  because  no  an^nded 
plaint  is  allowable — on  thecontcary  Act  VIII. 
sanctions  such  a  plakit,  ind  lihis  Court 
has  often  returned  to  plaintiffs  thejr  plaints 
for  alteration ;  and  on  occasions  where 
plaints  were  not  bodily  returned,  permi$3ion 
ha?  been  given  to  supply  the  omisaions  '(Ot 
alter  the  errors  in  the  plaint  by  means  of  a 
separate  petition  :  but  all  this  cjap  ^e  l^g^jiy 
done  either  before  the  settlement  of  be- 
fore the  acceptance  of  the  evidence  npon 
the  issue.  Here  the  issue  was  settiled  on 
the  8th  November  1869,  the  Ameen 
reported  on  the  6th  January  1870,  and  the 
Court  and  the  plaintiffs  have  accepted  that 
report  as  evidence ;  it  was  unjust  to  ♦he 
defendant  to  permit  the  plaintiffs  to  afijust 
their  future  plaint  with  the  present  eVidep^e 
before  the  Court." 

Whether  it  w.>s  u.ijti:>i  or  ^  wa^  ^JOMtA^r 
of  di^pretio^i.    TJic  law  i^  quii^  p^if pl.VftU  ilm, 
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"  if  the  plaintifiFat  any  time  before  final  jud^- 
"  ment  satisfy  the  Court  that  there  are  suffi- 
**  cient  grounds  for  permitting  him  to  with- 
"  draw  from  the  suit  with  liberty  to  bring  a 
"  fresh  suit  for  the  same  matter,  it  shall  be 
"  competent  to  the  Court  to  grant  such  per- 
"  mission,"  &c.  Here  the  Court  did  think 
fit  to  grant  such  permission,  and  the  suit  was 
accordingly  brought.  The  Subordinate  Judge, 
therefore^  was  wrong  in  reversing  the  decree 
of  the  Court  below  on  that  ground.  His 
decision,  therefore,  must  be  set  aside,  and  the 
case  will  have  to  go  back  to  his  Court  to  be 
tried  on  the  merits. 


The  25th  January  1872. 

Present : 

The  Hon'ble  Louis  S.  Jackson  and 
F.  A.  Glover,  Judges, 

Mortgage— Notice  of  Foreclosure— Representa- 
tives of  Deceased  Mortgagor. 

Case  No.  974  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Jessore,  dated 
the  26  th  June  i8yr,  reiser  sing  a  decision 
of  the  Sudder  Moons  iff  of  that  District, 
dated  the  r^th  December  rSyo. 

Ram  Chunder  Haldar  (Plaintiff),  Appellant, 

versus 

Jonab  All  Khan  and  others  (Defendants), 

Respondents. 

Baboo  Ashootosh  Dhur  for  Appellant. 

Baboo  Bhowanee  Churn  Dutt 
for  Respondents. 

It  cannot  be  said  that  if  a  notice  of  foreclosure, 
addressed  to  a  deceased  mortgasfor,  has  reached  the 
hSinds  of  his  representatives,  they  have  not  had  notice, 
nor  that  they  are  debarred  from  paying,  or  were  not 
required  to  pay,  the  amount  of  the  mortgage  upon  re- 
ceiving that  notice. 

Jackson,  J, — The  objection  in  this  case, 
which  was  overruled  by  the  Court  of'first 
instance,  but  which  prevailed  in  the  Appellate 
Court,  was  that  there  had  been  no  proper 
issue  of  the  notice  of  foreclosure  under  the 
regulation. 

The    mortgagors,    it    appears,    were    one 

Oozeer  Ali  along  with  two  Mahomedan  ladies, 

and  the  notice  of  foreclosure  was  issued  in 

these  ihree  names.     It  appears  that  between 

Hhe  date  of  the  mortgage  and  the  application, 


Oozeer  Ali  had  died,  and  that  his  representa- 
tives were  the  Mahomedan  ladies  in  qaeslios 
and  Jonab  Ali,  the  defendant.  Jonab  Ali 
received  the  notice,  and  signed  it  on  behdf 
of  the  two  ladies,  but  not  for  himself  or  as 
representative  of  Oozeer  Ali.  So  it  wst 
contended  that  the  notice  not  being  express^ 
directed  to  Jonab  Ali,  the  terms  of  the  lur 
had  not  been  complied  with,  and  the  sA 
must  fail. 

It  seems  to  me  that,  if  not  literally,  at  aof, 
rate  substantiallv,  the  directions  of  the  laV 
were  complied  with.     The  law  says  that  tni 
notice    shall    direct   the   mortgagor  6r  thf 
representatives  of  the  mortgagor  to  pay 
money,  and  if  the  mortgagor  has  died, 
representatives  are  entitled  to  the  notice ; 
it  cannot  be  said  that,  if  a  notice  addressed 
the  mortgagor  has  reached  the  hands  of 
representatives,  they  have  not    had  noU 
nor  can  it  be  said  that  they  were  deb 
from  paying,  or  were  not  required  to 
the  amount  of  the  mortgage  upon  reed 
that  notice. 

I  think  the  decision  of  the  first  Court 
right,  and  mat  the  Subordinate  Judge  01 
not  to  have  set  aside  the  judgment  upon  si 
a  ground,  which,  in  my  opinion,  was  ex( 
sivelv  technical.     1  think  the  decision  of 

m 

Lower   Appellate    Court  must  be   set 
with  costs. 

Glover,  J. — I  concur. 


The  1 2th  February   1872. 

Present  : 

The  Hon'ble  A.  G.  Macpherson  and 
F.  A.  Glover,  Judges, 

Review,  Time  for— New  Evidence— Local 
vestigations  (to  ascertain  relation  of  Man 
Wife)— Sunday  Notice— Sagaye  Man' 
Maintenance. 

Case  No.  775  of  187 1. 

Special  Appeal  from    a  decision  p€Lssed 
the    Subordinate  Judge  of  Sarun^ 
the   2'jth  March    tSji,  reversing   a 
sion   of  the   Moonsiff  of  Chuprah^   daiiJk^ 
the  nth  July  i8yo, 

Jhubhoo  Saj^oo  (Defendant),  Appeliant^ 

versus 

Mussamut  Jusoda  Kooer  (PlairttiflF), 
Respondent, 

b 
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Musnuaut  SjeduD  (Defcadant),  Appellant, 

versus 

V       Syad  Velayet  All  Khan  (Plainliff), 

/Respondent, 

Mr,  R,  T,  Allan  and  Baboo  Unnoda  Per- 
shad  Banner jee  for  Appellant. 

Ueuru  a  Piffard  and  R,  E,  Tiuidale  and 
Moonshee  Mahomed  Yusuf  for  Respond- 

cnt, 

Tlieqwstiofi  of  legal  necessity  does  not  necessarily 
vm  pcves  of  s«le  under  the  Mabomedan  law,  thoujrh 

"jy  Pwpeny  oe  an  element  for  consideration  when  the 
gadget  of  the  gruardian  is  called  in  question.  The 
ittfcwdw  Uw  looks  to  the  benefit  of  the  minor,  and 

P?!?Vr^#"f '***J?  ^  dispose  of  moveable  property, 

rfjtbeiwthebenefit  of  the  minor.  *^     ^' 

In  «w  osc  a  sale  made  to  carry  on  important  litiga- 

tZSi!^  ^^  ^^  ^"^  ^^"^  *^^  ^nefit  of  the  minor, 
•cwoo  IB  Grose's  case  ( 12  W,  R.,  Original  J  urisdic- 
,  p.  13)  not  bemg  applicable. 

Z(«A,7. -This  suit  was  instituted  by  the 
plaintiff  to  have  his  right  declared  to  be 
i^stcred  as  a  co-decree-holder  in  a  decree 
: obtained  by  Shah  Mahomed  Basse! n,  hus- 
[tad  of  the  defendant,  against  Maharanee 
waacranissa,  on  loth  May  1852,  on  the 
tMgalion  that  the  defendant  Syedun,  the 
I Jdow  of  Mahomed  Bassein,  had,  on  behalf 
(ff  flerself  and  as  guardian  of  her  minor  son, 
w  a  moiety  of  the  said  decree  to  him 
*Maa  deed  of  sale  of  5th  August  1862, 
»  onWe  ber  to  carry  on  certain  litigation 
"Pr  we  benefit  of  herself  and   her   minor 

KkB. 

Both  in  the  lower  Court  and  in  this  Court, 
tttaj  found  that  the  defendant  Syedun  had 
««ciiied  the  deed  of  sale ;  but  a  contention 
J^  raised  that  Syedun  had  no  authority  to 
^property  belonging  to  the  minor,  unless 
wtome  purpose  recognized  as  necessary  by 
^  Wahomedan  law ;  and  on  7th  February 
1070,  this  Court  remanded  the  case  for  the 
™  of  the  following  two  issues:  1st, 
^er.  under  Mahomedan  law,  any  neces- 
^ensted  at  the  time  of  sale  which  entitled 
Attendant  as  guardian  of  the  minor  to  sell 

^^^V  *°^'  ^^'  '»^  such  necessity 
««ed,  did  the  plainliff  satisfy  himself  as 
w  we  existence  of  such  necessity,  and  was 
*«J«e  made  in  good  faith  and  for  a  fair 
^wwdeiation  ? 

.JJ^  S»bordinate  Judge  decided  the  first 
^  m  favour  of  the  plaintiff.  He  held  that 
^Mk  was  for  the  benefit  of  the  minor, 
^^  there  also  existed  a  necessity,  m., 
?««7  on  important  litigation,  which  en- 
«»w  me  guardian  to  sell;  but,  on  the  second 


Issue,  he  held  that  the  bargain  was  an  un- 
conscionable one ;  and  quoting  the  case  of 
Grose,  reported  in  12  Weekly  Reporter 
(Original  Jurisdiction),  page  13,  he  concluded 
that  plaintiff  was  entitled  to  recover  only 
the  sum  originally  advanced  by  him,  with 
interest  at  12  per  cent,  from  the  date  of  the 
kohala  to  the  date  when  the  money 
^s.  24,000)  was  attached  by  him. 

Both  parties  object  to  the  finding  come  to- 
by the  lower  Court,  and  the  case  has  now 
come  before  us  for  final  disposal. 

The  question  of  legal  necessity  does  not 
necessarily  arise  in  cases  of  sale  under  the 
Mahomedan  law,  though  it  might  properly 
be  an  element  for  consideration  when  the 
conduct  of  a  guardian  is  called  in  question. 
The  Mahomedan  law  looks  to  the  benefit 
of  the  minors,  and  permits  the  guardian  to 
dispose  of  moveable  property,  if  it  be  for 
the  benefit  of  the  minor.     Now,  it  would  be 
difficult  to  say  that  the  sale  in  this  case  was 
not    for    the   benefit    of  the    minor.     The 
decree  of   1852   could   not    apparently  be 
executed  for  want  of  means  on  the  part  of 
the  defendant  Syedun,  for  I  think  little  credit 
can  be  given  to  the  statements  of  the   wit- 
nesses examined  under  the  remand  order  as 
to  the  extent  of  her  private  means.     Then 
there  was  other  litigation  to  be  gone  into, 
which,  if  successful,  would  be  for  the  benefit 
of   the   minor.     Time  was  running  against 
the  execution   of  the    decree,   and   it  was 
clearly  an  object  to  realize,  if  possible,  some 
part  of  the  mesne-profits  awarded  under  the 
decree;  and,  if  she  had  not  the  means  of 
executing  it  herself,  her  only  method  was  to 
have  recourse  to  some  one  who  would   ad- 
vance money  on  the  security  or  part-pur- 
chase of  that  decree,  and  it  cannot,  I  think,  be 
fairly  said  that  she  acted  dtherwise  than  in 
good  faith  and  for  the  benefit  of  the  minor, 
though  now  she  tries  to  repudiate  her  own 
acts.     It  has  been  found  that  she  did  execute 
the  deed  through  her  father,  who  acted  under 
her  instructions,  and  that  she  received  the 
price  agreed   on.     I  concur  with  the  Subor- 
dinate Judge  in  his  finding  on  the  first  issue. 
.^  On  the  question  of  price,  1  differ  from  the 
lower  Court.     No  doubt,  the  transaction  is  a 
speculation  on  the  plaintiff's   part.     He  has 
the  prospect  of  making  a  good  thing  if  he 
can  work  the  decree  effectually,  but  he  may 
be  a  loser.     We  have  not  been  shown  that 
anything  had  been  realized  under  the  decree 
when  the  purchase  was  made,  or  that  there 
is  a  probability  that  the  amount,  now   esti- 
mated as  due  under  the  decree,  is  likely  to 
be  recovered  from  the  debtor.    The  sum 
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that  the  wWe  of  the  evidence  \xhich  was 
aiiiiiitted  on  review  oiight  td  have  beifen  given 
it  the  original  trial,  if  at  all.  I  think,  on  the 
aiiiiioriiy  o!  the  case  reported  ih  i6  Weekly 
Reporter,  page  7.  and  the  various  cases  there 
quoted,  that  tht  Subordinate  Judge  was  not 
Wd,rr^nted  in  granting  a  rfeview  under  the 
circumstance's. 

t  think  further  that,  even  if  ihe  Subor- 
ditt'at^  Judge  did  not  act  illegally  in  granting 
a  Review,  the  whole  of  the  subsequent  pro- 
cSfedlh'gs  are  bad  from  their  extremfe  irregu- 
larity. 

Iti  the  first  place,  the  Snbordinate  Judge 
^fent  iand  held  a  local  investigation.  Now, 
it  to^y  be  that,  in  a  case  Involving  qufeslions 
defending  on  the  telative  positions  of  places 
6t  the  like,  the  (Jourt  may  find  it  necessary 
tb  vievir  the  spot  to  which  the  controversy 
rfelateS;  but  ev6n  in  such  cases  u  is  by  no 
ihiahfe  desirable  that  the  Judge  should  be 
tbo  i'eidy  to  make  himself  a  witness  in  the 
d^u^fe.  But  there  is  no  authority  that  1 
kflfow  oi  which  in  a  case  where  the  issue  is 
\irhether  t<?o  persons  bear  the  relation  of  man 
and  wife  to  each  other  will  justify  the  Judge 
in  goihg  himself  tb  the  village  where  the 
parties  live  in  order  that  he  may  make  in- 
qullrles  amongst  thfeir  neighbours.  If  the 
Subordrtiatejudge  Wanted  additional  evideilce, 
^h'd  cohsidertid  that  he  A'as  legally  justified  in 
feviewltig  it,  the  only  course  open  to  him 
tvafe  to  Surhhion  witnesses  and  examine  them 
in  Court ;  and  he  had  no  right  whatever  to 
betake  Mmself  to  the  spot  and  hold  his 
Cdtfft,  as  it  were,  at  the  door  of  the  plaint- 
iff's h6use. 

Mweover,  the  day  which  he  selected  for 
this  irffegular  proceeding  was  the  26th  of 
Mircih,  whidi  was  a  Sunday.  When  he  fixed 
that  day — a  day  on  which  he  could  not  com- 
j5d  tfce  atttehdance  of  witnesses  and  suitors — 
thfe  d'effehdant's  vakeel  stated  that  he  could 
tiOl  kltetld,  unless  his  client  permitted  him  to 
db  SO.  Notwithstanding  that  there  was  no 
Other  hotice  to  the  defendant  than  what  was 
thfe^  ^tVern  to  his  vakfeel,  the  Subordinate 
Judge  held  thb  local  investigation  ;  and  when 
bft  the  Monday 'folidwing  tire  defendant  cyifie 
Ih  ahd  k$ked  xo  be  heard,  he  was  told  that 
he  titigfht'to  have  attended  on  the  Sanday. 

1  have  no  dotibt  that  the  Subordinate 
Yudge  believed  that  he  was  acting  for  the 
oesit,  ind  in  a  mahndr  that  would  enable  him 
to  ttfrf^e  kt  a  just  and  true  conclusion  ;  and 
1  giVb  Him  the  fullest  credit  for  his  good 
1ntentfon?«,  and  for  the  pains  which  he  cer- 
tainty bestowed  on  this  matter.  Neverthe- 
less, he  iShduld  remember  thai  he  occupies  a 


position  in  which  hil  duty  consists  in  detidiftg 
cas'^s  between  parties,  not  according  to 
his  own  notions  of  what  is  right  merely,  but 
according  to  what  is  right  and  to  the  law  of 
procedure  laid  down  for  his  guidance.  If  a 
Judge  chooses  to  make  a  law  of  procednre 
for  himself  and  gives  the  go-by  to  the  Pm> 
cedure  Code,  his  labour  is  merely  throtn 
away. 

The  proceedings  of  the  Subordinate  Judge 
are  quite  irregular,  and  the  appellant  is  well 
entitled  to  ask  us  to  set  them  aside  and  to 
restore  the  judgment  of  the  29th  of  October 
1870. 

Furthermore,  there  is  no  distinct  fitttRug 
as  to  what  is  the  legal  effect  of  the  connectioD 
known  as  a  sagaye  marriage  :  and  it  secas 
to  me  very  questionable  whether  in  law  a 
sagaye  wife  is  entitled  to  maintenance.  On 
these  questions,  however,  I  express  no  opinion. 

The  appeal  will  be  decreed,  the  decisiOB 
of  the  Lower  Appellate  Court  is  reversed,  tad 
the  order  of  the  29th  October  1 870  is  restored 
and  affirmed. 

The  respondent  will  pay  all  the  costs,  IkA 
of  this  appeal  and  of  the  Lower  Appellitt 
Court. 

Glover,  J. — I  am  of  the  same  opinion. 
With  reference  to  the  argument  of  the  re- 
spondent's pleader,  that  his  client  should  haw 
been  allowed  time  for  procuring  copies  of 
judgments,  1  find  that  section  335  of  the 
Civil  ProcedureCode,  which  relates  to  appeals, 
is  express  upon  this  point,  and  does  alio* 
a  deduction  of  time  ;  but  section  377,  whick 
has  reference  to  applications  for  review,  con- 
tains no  such  provision,  and  the  absence 
of  such  provision  shows,  I  think,  that  it  wai 
never  intended  that  time  for  obtaining  copies 
of  judgments  should  be  allowed  in  applica- 
tions for  review. 


The  12th  February  1872. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  ku 
Chief  Justice,  and  the  Hon'ble  Dwarka- 
nath  Mitter,  Judge, 

Medne-profits—Jttrisdictidn— Error  in  ©Wfl*- 
Rig^nt  of  other  Persons. 

No.  266  of  ;87i. 

Miscelkifuous  Appeal  from  an  order  passU 
by  Ike  Suhordtntite  Judge  of  JessfiTii 
dated  the  ^th  July  i8ji, 
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Prosunno  Coomar  Ghose  and  others 
(Judgment-debtors),  Appellants, 


versus 


Mathoora  Mohun  Ghose  (Decree- holder), 
Respondent. 

Baboo  Buttgshee  Dhur  Sein  for  Appellants. 

Baboo  Bhowanee  Churn  Dutt  for 
Respondent. 

i^)peUaot  having  been  declared  entitled  by  an  order 
of  the  High  Court  to  receive  back  a  portion  of  the 
»z^a/ which  respondent  had  received  under  a  decree  . 
incorrectly  drawn  up  and  to  which  he  was  not  entitled,  ' 
HELD  thaft  respondent  ought  to  give  it  up  and  cannot 
set  ap  that  some  other  person  is  entitled  to  it ;  and  that 
tlM  Judge  was  wrong  in  considering  that  he  wiis  at 
liberty  to  take  into  account  that  appellant  was  not  enti- 
tiedto  it  b&t  that  somebody  else  was  entitled  to  it,  and 
Ml  that  groand  to  say  that  respondent  should  keep  it. 

Couch,   C.  /.— Wk  think  that  the  High 
Co\irt,    when    it    made    the    order    of    the  ' 
8tb  March  1869,  did  recognize  that  there  had  | 
been  a  mistake  in  drawing  up  the  decree  in  , 
1864,  which   did  not  correspond   with   the  , 
jwlgment ;  and  it  then  made  an  order  that 
Ait  decree  of  the  year  1864  was  really  to 
be  treated  as  a  decree  for  2  annas  6  gundahs 
%  cowries  2  krants,  as  if  it  had  corresponded 
*ilh   the    judgment.     It    is    true    that    no 
alteration  was  actually  made  in  the  decree 
feclf ;  but  we  do  not  think  that  the  respondent 
Can  ask  us  to  treat  this  order  as  not  having 
toy  etfect,  and  that  we   should  abide  by  a 

decree  which  was  not  correctly  drawn  up. 

• 

Then  the  case  stands  thus  :  the  respondent 
fcas  received  a  portion  of  the  wasstlat  to 
^i^h  he  was  not  entitled,  and  if  he  is  not 
Mtitled  to  receive  it,  he  cannot  set  up  that 
lOme  other  person  is  entitled  to  it.  As 
between  him  and  the  present  appellant,  if  he 
is  not  entitled  to  it,  he  ought  to  give  it  back 
to  the  appellant.  Whatever  rights  there  may 
be  in  other  persons,  he  can  oiily  receive  that 
which  the  Court,  by  its  order  of  March  1869, 
bas  declared  him  to  be  entitled  to.  The 
Judge,  we  think,  was  wrong  in  considering 
that  he  was  at  liberty  to  take  into  account 
|bat  the  present  appellant  was  not  entitled  to 
It,  but  that  somebody  else  was  entitled  to 
it,  and  on  that  ground  to  say  that  the  re- 
H>OQdent  should  keep  it. 

We  think  the  order  of  the  lower  Court 
must  be  reversed,  and  that  a  4  annas  13  gun- 
dahs I  kerra  and  i  krant  share  of  the 
ro^miat,  when  ascertained,  refunded  to  the 
ipptllants  with  costs. 


The  15th  February  1872. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges. 

Ettoppel — ^Arbitration-award — Intenpenor. 


Case  No.  653  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  West  Burdwan, 
dated  the  22nd  March  iSyi,  reversing  a 
decision  of  the  Moonsijf  of  Radhanuggery 
dated  the  2jrd  December  i8yo. 

Haree  Pershad  Mundal  and  others 
(Defendants),  Appellants, 

versus 

Boishtub  Doss  Laga  Bawajee  (Plaintiff)  and 
another  (Defendant),  Respondents, 

Baboo   Bhoivanee  Churn  Dutt  for 
Appellants. 

Baboos  Chunder  At  ad  hub  Ghose  and 
Romanath  Bose  for  Respondents. 

An  arbitration-award  is  not  binding^  on  an  intervenor 
as  a  decree  in  a  suit  disposed  of  by  a  r^alar  trial. 

Jackson,  7.— This  case  is  somewhat  in- 
tricate, and  it  is  somewhat  difficult  to  arrive 
at  the  bottom  of  it  without  going  into  detail 
to  the  facts.  It  appears  that  the  plaintiff 
brought  a  suit,  alleging  himself  to  be  the 
owner  of  20  beegahs,  of  which  he  was  dis- 
possessed in  1271  on  the  i5lh  Bysack.  The 
Courts  have  differed  in  opinion  as  regards 
the  plaintiff's  right,  but  the  Appellate  Court 
has  found  in  favour  of  the  pl^jntiff.  It  appears 
that  there  was  some  litigation  in  connection 
with  these  20  beegahs  in  1830  when  they 
were  put  up  for  sale,  and  the  rights  of  tiie 
plaintiff's  tenants  in  this  tenure  were  then 
purchased  by  the  present  special  appellant  • 
but  this  sale  was  subsequently  set  aside. 

It  is  said  now  that  the  plaintiff,  notwith- 
standing that  the  sale  had  been  set  aside,  put 
iRa  petition  into  Court,  by  which  he  confirmed 
the  sale  in  favour  of  the  present  special 
appellant.  As  the  sale  had  already  been  set 
aside,  it  certainly  seems  a  very  extraordinary 
manner  of  again  restoring  the  sale,  and  the 
Appellate  Court  does  not  believe  the  evidence 
upon  the  point ;  the  Court  does  not  believe  the 
petition  which  is  said  to  have  been  then  put  in 
and  says  that  it  has  not  been  in  any  way 
pitjred  ;  and  certainly  it  is  not  ^hown  that  from 
that  lime  down  to  the  year  i860,  that  is,  Tor 
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nearly  30  years,  the  special  appellant  conti- 
nued to  hold  these  lands  as  tenant  of  the 
plaintiff ;  there  is  no  evidence,  as  we  under- 
stand, to  that  effect,  and  no  receipts  of  rent 
have  been  put  in  for  any  of  these  30  years. 

With  regard  to  what  happened  in  i860, 
it  seems  that  there  was  another  lawsuit. 
It  appears  that  one  Brohmo  Moyee  brought 
a  suit,  which  was  referred  to  arbitration,  and 
Brohmo  Moyee  obtained  a  decree.  The 
special  appellants  now  claim  to  hold  the  half 
of  these  lands  under  documents  executed  by 
Brohmo  Moyee.  The  Appellate  Court  is  of 
opinion  that  these  proceedings  do  not  estab- 
lish the  title  of  the  defendants,  and  the  special 
appeal  to  this  Court  has  reference  more 
specially  to  these  proceedings.  It  is  alleged 
that  the  decree  then  passed  bars  the  plaintiff 
from  bringing  this  suit,  and  that  the  suit  is 
also  barred,  because  his  objections  in  execu- 
tion as  to  possession  were  rejected  ;  and 
therefore  section  11,  Ad  XXIII.  of  186 c, 
applies,  and  no  further  suit  can  be  brought. 

It  does  not  appear  to  us  that  these  objections 
were  urged  before  the  Appellate  Court,  and 
they  do  not  seem  to  have  been  pressed  before 
the  Moonsiff  ;  but  it  is  admitted  that,  on  the 
face  of  the  award,  there  is  no  direct  determina- 
tion on  the  part  of  the  arbitrators  as  between 
Brohmo  Moyee  and  the  present  plaintiff.  It 
is  true  that  the  present  plaintiff  intervened  as 
against  Brohmo  Moyee,  and  that  he  was 
made  a  defendant  in  that  suit ;  and  had  the 
case  been  regularly  tried  by  the  Court  and 
a  decree  passed,  there  is  very  little  doubt  that 
it  would  have  been  binding  against  the  plaint- 
iff. But  it  does  not  appear  that  the  suit  was 
disposed  of  by  a  regular  trial ;  it  was  referred 
to  arbitrators  ;  the  arbitration-award  is  on  the 
record,  and  Ht  <is  not  denied  that  there  is 
nothing  in  that  award  deciding  any  matter  as 
between  Brohmo  Moyee  and  the  present  plaint- 
iff. We  cannot,  therefore,  hold  that  there 
has  been  any  such  determination  between 
Brohmo  Moyee  and  the  plaintiff  as  would  bar 
the  institution  of  the  present  suit. 

No  sufficient  ground  has  been  shown  to 
interfere  with  the  decision  of  the  Lower 
Appellate  Court,  and  we,  therefore,  dismiss  tbis 
appeal  with  costs. 


Case  No.  333  of  1871. 


The  15th  February  187a. 

Present : 

The  Hon'ble  G.  Loch  and  W.  Ainslie, 

yudges. 

Attachment— Official  Assi^ee— Strikinsf-off  of 
,  Attachment  pendmgf  Appeal. 


Miscellaneous  Appeal  from  an  order  passed 
by  the  Subordinate  Judge  of  Shahahai, 
dated  the  27 th  August  1871. 

Shew  Narain  Singh  (Decree-bolder), 
Appellant, 

versus 

A.  B.  Miller,  Official  Assignee  to  the  estate  of 
Sheoburt  Sahoo,  and  others  (Judgment- 
debtors),  Respondents, 

Baboo  Nil  Madhub  Sein  for  Appellam. 

Mr.  R,  E.  Twidale  for  Respondents. 

An  attachmenc  made  by  a  decree- holder  prior  to 
a  vesting^  order  in  favour  of  the  Official  Assignee  miut 
have  preference  to  the  claim  of  the  Official  Assignee. 

An  order  striking  off  an  attachment  pendinjir  an  appeal 
does  not  release  the  property  from  attachment. 

Loch,  y, — In  this  case  it  appears  dial  the 
appellant  before  us  attached  certain  property 
of  his  judgment-debtor  on  the  4th  June  1868, 
that,  on  his  applying  to  the  lower  Court  for 
the  sale  of  that  property  in  execution  of  his 
decree,  he  has  been  opposed  by  the  Official 
Assignee,  who  urges  that,  as  the  property  of 
the  judgment-debtor  has  vested  in  him,  the 
decree-holder  cannot  bring  that  property  to 
sale. 

The  Subordinate  Judge,  in  disposing  d 
this  case,  refers  to  the  former  proceeding  of 
the  4th  November  1868,  by  which  it  was 
declared  that  the  Official  Assignee  had  charge 
of  the  properties  of  the  jiidgment-deblor  and 
directed  the  parties  to  apply  to  the  Official 
Assignee  for  the  liquidation  of  their  claims. 
With  reference  to  this  proceeding,  the  lower 
Court  has  refused  to  grant  the  application  of 
the  decree- holder,  considering  the  view  he 
has  taken  of  the  case  is  supported  by  the 
judgment  of  the  High  Court  of  the  qih  Tunc 
1871.*  ^     ^ 

•  The  5th  June  1871. 

Present : 

The  Hon'ble  J.  B.  Phear,  Jtidge. 

Aga  Mohamed  AH  Shiraji 

tersus 

S.  E.  Judah. 

Mr.  Marindin  for  the  Judg-roent-creditor. 

Mr,  Evans  for  the  Official  Assignee. 

This  was  an  application,  on  behalf  of  the  plaintiffa 
judement-creditor,  for  the  payment  to  him  out  of  Coort 
of  the  sum  of  Rs.  1,546-1-2,  which  had  been  paid  iato 
Court  as  the  proceeds  of  a  sale  in  execution  of  toe 
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We  can  find  nowhere  in  the  record  the 
dale  of  ihe  order   by  which   the   property 

in  the  suit.  The  decree  was  obtained  un  15th  August 
1S70,  aod  ao  order  for  execution  of  the  decree  on  8th 
September.  In  pursuance  of  such  order,  certain  im- 
moveable  property  belonging  to  the  defendant  wa^ 
attached  by  the  Sheriff  on  9th  and  lOth  September.  On 
14th  September  the  Sheriff  was  directed  by  the  Court 
to  sell.  The  sale  was  advertised  to  take  place  on  ist 
December.  On  30th  November  the  defendant  filed  his 
petition  in  the  Insolvent  Court,  and  the  usual  vesting 
order  was  made.  On  ist  December  the  sale  took  place, 
and  the  process,  amounting  as  above,  were  paid  into 
Court,  and  the  sale  was  confirmed  by  order  of  Court 
on  nth  March  1871. 

Phear,  J.— I  think  Mr.  Marindin's  answer  to  Mr. 
Evans's  objection  is  the  right  one.    Section  49  of  the 
losoiveot  Act  ^ves  power  to  the  Court  in  which  the 
matter  of  litigation  is  pending  to  stay  proceedings  in  the 
suit,  or,  if  the  suit  has  come  mto^  the  execution-stage,  to 
set  aside  or  suspend  such  execution .     I  do  not  think  that 
it  was  intended  by  that  section  to  give  the  Court  power 
merely  on  the  occurrence  of  insolvency  to  set  aside  a  sale 
which  has  rightly  and  duly  taken  place  upon  process  of 
execution.    Obviously  the  rights  of  the  purchaser  came 
io  at  that  stage,  and  there  is  no  provision  or  suggestion 
made  in  section  49  for  bringing  the  purchaser  before  the 
Court.    No  doubt,  the  Court  always  has  power  to  set 
aside  a  sale  which  has  taken  place  in  execution  if  it  is 
satisfied  that  there  has  been  anything  like  fraud  or  any 
other  irregularity   in  regard  to  the  sale,  such  as  would 
vitiate  it  m  the  view  of  a  Cou(t  of  Equity.     But  the 
mere  filing  of  a  petition  of  insolvency  by  the  judg- 
ment  debtor  of  course  amounts  to  nothing  of  this  kind, 
if  this  construction   be  a  true  one,  then  it  follows  that 
the  sale  in  execution  having  taken  place,  and  the  money 
Wing  been  paid  into  Court,  the  Official  Assignee  is  in 
the  same  position  with  regard  to  that  money  as  any 
other  person  who  is  interested  in  the  decree.     He  can 
only  get  at  the  money  by  the  rcjjular  course  of  proceed- 
tags under  the  execution  sections  of  Act  VIII.  of  1859. 
Aod  that  seems  to  have  been  the  view  taken  in  the  case 
dted  by  Mr.  Marindin  of  Winter  v.  Gartner  (1  B.  L. 
11, 0.  C.,  79).     The  money  has  rightly  come  into  Court 
as  the  result  of  the  execution-proceedings.    There  is  no 
etouod  u^n  which  I  can  undo  these.    The  money  is 
oerefore  in  Courts  to  be  distributed  according  to  the 
proviswns  of  Act  V 1 1 1 .  of  1 859.    Under  these  provisions 
oe  debtor  himself,  had  there  been  no  insolvency,  would 
have  been  entitled  only  to  the  surplus  after  payment  of 
the  attaching  creditors.     And  clearly,  unless  section  49 
0ves  me  power   to  alter  the  rights  of  parties  to  this 
nod,  I  cannot  pay  out  to  the  Official  Assignee  more  than 
I  could  have  paid  to  the  judgment-debtor  himself  in  the 
case  supposed.  But  I  think  the  power  to  suspend  or  set 
afide  an  execution  which  is  given  by  section  49  does 
Bot  extend  so  far  as  this.     I  think  the  true  view  is,  as  I 
have  stated  in  the  Full  Bench  case  of  Anund  Cliunder 
Paly.  Punchoo  Loll  Soobolak  (14  W.  R.,  Full  Bench 
Kuiiogs,  33)  that  proceedifigs  in  execution  are  proceed- 
ings by  which  the  judgment* creditor  seeks  to  establish  a 
nght  to  have  his  money  paid  out  of  the  property  of  the 
jodgroent-debtor.     When  he  has  obtained  the  order  for 
sale,  he  has  substantially  established  a  charge  on  that 
property  to   the   extent    of  his  judgment-debt;   and 
although  the  Court  might,  no  doubt,  in  some  circum- 
stances, see  sufficient  reason  to  recall  an  order  for  sale,  1 
think  that  it  would  always   be  a  strong  step  for  the 
Court  to  take  at  that  stage  of  the  proceedings. 

Generally  the  rights  o?  all  parties  may  be  said  to  be 
finally  determined  oy  the  order  for  sale,  except  so  far 
as  there  may  be  priority  of  claims  to  be  settled,  to  be 
paid  out  of  the  proceeds  according  to  the  enactments  of 
tt6  Civil  Procedure  Code.  So  that,  had  the  Ofticial 
Ai^oee  in  this  case  any  right  to  step  in  after  the  order 
Uit  tale,  but  before  the  sale  had  actually  taken  place, 
shhI  bail  he  done  so,  the  burden  on  him  necessary  to  be 
discharged  before  he  got  a  stay  of  the  proceedings  under 


of  the   debtor   was  vested   in   the    Official 
Assignee.     But,  on  a  reference  to  the  pro- 
ceeding of  the  4th  November  1868,  we  find 
that  the  Official  Assignee  there  stated  that 
petitions  had  been  presented  by  the  insolvents 
to  the  High  Court  in  Calcutta  on  the  29th 
June  and  on  the  8th  July  1868,    declaring 
that   they   were  insolvents  and  applying   to 
have  their  property  put  under  the  charge  of 
the  Official  Assignee.     But  on  what  date  the 
order  for  vesting  the  property  in  the  Official 
Assignee  was  made  does    not  appear  from 
that  proceeding.    It  was  no  doubt  the  duty  of 
the   Official   Assignee,    when   opposing  the 
decree-holder  in  this  case,  to  have  clearly  set 
forth  the  date  on  which  the  insolvent's  pro- 
perty was  placed  under  his  charge.     As  far 
as  we  can  gather  from  that  proceeding  of  the 
4th  November  1868,  which  is  our  only  guide, 
it  appears  that  the  attachment  made  by  the 
decree-holder  was  prior  to  the  vesting  order 
in  favour  of  the  Official  Assignee ;  and  as  ruled 
in   the    P'ull    Bench   judgment   of   the   13th 
September    1870,   reported   at   page    33   of 
14    Weekly    Reporter,   it   is   clear   that   the 
attachment  made  by  the  decree-holder  must 
have  preference  in  such  a  case  to  the  claim 
of  the  Official  Assignee,  who  took  charge  of 
the  property  under  an  order  of  a  subsequent 
d;iie  ;  and  the  case  quoted  by  the  Subordinate 
Judge  is   in  conformity  with  the  judgment 
passed  by  ihe  Full  Bench. 

It  is  said  on  the  other  side  that  the  attach- 
ment made  by  the  decree-holder  in  June  1868 
has  ceased,  because  the  case  was  struck  off 
in  December  of  that  year.  It  is  true,  for  the 
convenience  of  the  Court,  it  was  struck  off, 
because  at  that  time  there  happened  to  be  an 
appeal  pending,  and  the  Court  could  not 
proceed  with  the  execution?  ^ut  the  order 
nowhere  releases  the  property  from  attach- 
ment, and  therefore  this  objection  is  not 
sound. 

We  think  that  the  order  of  the  Subordinate 
Judge  must  be  set  aside,  and  that  the  decree- 
holder  must  be  allowed  to  proceed  against 
this  property  in  execution  of  his  decree. 

This  appeal  is  decreed  with  costs,  sixteen 
rupees  being  allowed  for  pleader's  fees. 

section  49  of  the  Insolvent  Act,  is,  I  think,  heavier  and 
different  in  character  from  what  it  would  have  been  if 
he  had  come  in  before  the  order  for  sale.  In  the  case 
before  the  Full  Bench,  the  judgments  which  were  deli- 
vered were  given  in  contemplation  of  the  interference 
of  the  Official  Assignee  before  the  order  for  sale.  None 
of  the  Judges  appear  to  have  contemplated  his  coming 
in  after  the  order  tor  s>alf  had  been  made.  In  this  case, 
not  only  had  the  order  for  sale  been  made,  but  the  sale 
had  actually  taken  place  before  he  made  this  application. 
1  think,  then,  that  the  right  of  the  judgment-cred^or 
to  have  the  money  paid  out  to  him  has  been  made  out. 
I  No  order  for  costs  against  the  Official  Assignee . 
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The  i6th  February  1872. 

Prestnt : 

The  Hon'ble  G.  Loch   and  W.  Ainslie, 

Judges, 

Execution — Decree  for  Possession — Eviction  of 
Defendant— Act  VIII.  of  1859,  s.  224— Pay- 
ment of  Rent. 

Case  No.  294  of  1871. 

Miscellaneous  Appeal  from  an  order  passed 
by  Ihe  Subordinate  Judge  of  Sarun, 
daled  the  lylk  June  1871. 

Thomas  M.  Gibbon  (Decree-holder), 

Appellant, 

vet  sus 

Sheo  PurshunMisser  (Judgment-debtor), 

Respondent. 

Mr,  G,  C,  Paul  and  Moonshee  Mahomed 
Fusuf  for  Appellant. 

Saboos  Mohesh  Chunder  Chowdhry  and 
Gopal  Chunder  Mookerjee  for  Respondent. 

An  application  in  execution  of  a  decree  for  possession 
asking  for  the  eviction  of  the  defendant  is  quite  differ- 
ent from  an  application  for  possession  under  section  224, 
Act  VHI.  of  1859.  Although  the  lower  Court  rightly 
refused  to  grant  the  former  application,  held  that 
there  were  no  grounds  for  refusinc^  thelatterapplication, 
except  as  to  that  part  in  which  the  decree-holder  asked 
for  an  order  to  issue  to  the  ryots  to  pay  rent  to  him, 
which  order  would  be  beyond  th«  purview  of  that  sec- 
tion. 

Lo£h^  y, — This  is  an  application  for  exe- 
cution of  a  decree  of  the  High  Cour,  bear- 
ing date  the  2nd  July  1868  The  terms  of 
the  decree  are  in  these  words : — 

"It  is  ordered  and  decreed  by  the  said 
**  Court  ihat^thfe  decree  of  the  Lower  Court 
''be  reversed,  and  it  is  declared  by  the  said 
**  Court  that  the  bekbirt  tenure  set  up  by  the 
'*  defendant  is  void  and  invalid,  and  that 
*'  the  pretended  letter  confirmatory  thereof, 
'* dated  the  17111  Assar  1232  F.  S.,  is  ficti- 
"  tious  and  of  no  effect ;  and  it  is  further 
"  ordered  and  decreed  by  the  said  Court  thai 
"  the  plaintiff  do  recover  possession  of  the 
"  lands  and  mouzahs  claimed  in  the  piainrby 
"receipt  6f  the  rents  and  profits  thereof  pay- 
"  able  to,  and  derivable  by,  him  as  zemindar  of 
"the  same.*     *     *." 

An  application  for  execution  was  present- 
ed on  a  former  occasion,  and  the  Subordinate 
Judge  considers  that  the  present  applicAjiion 
in  its  terms  and  prayer  is  similar  10  the 
former  one,  and  he  therefore  cannot  admit  It, 
'  as  it  is  opposed  to  the  High  Court  locder 
ftated  the  2nd  June  1870. 


On  referring  to  that  order,  we  find  that 
the  (>ouit  considered  that  the  application  to 
the  High  Court  on  the  part  of  the  decree- 
holder  ^va8  ill-advised,  there  being  a  final  - 
decree  in  that  case  which  the  local  Court  was 
bound  to  carry  into  execution  at  the  iostance 
of  the  decree-holder  in  such  lawful  manner 
as  the  decree-holder  required.  The  appel- 
lant, viz,^  the  decree-holder,  had  not  asked 
the  lower  Court  to  execute  the  decree  in  any 
specific  mode  as  he  was  bound  to  do,  under 
section  212  of  the  Civil  Procedure  Code,  if 
he  needed  the  assistance  of  the  Court.  If 
he  had  in  any  decree  done  so,  it  would  ap- 
pear that  he  had  asked  for  the  eviction  of  the 
defendant  without  having  shown  that  the 
defendant's  possession  was  such  that  onder 
the  decree  plaintiff  was  entitled  to  evict  bim, 
and  so  far  as  the  lower  Court  had  refused  the 
appellant's  application  on  this  ground,  the 
lower  Court  would  appear  to  be  right. 

The  decree-holder  now  comes  up  and  a^ 
the  Subordinate  Judge  to  give  him  posses- 
sion under  the  provisions  of  section  214. 
Act  Vlll.  of  185^,  and  for  some  reason  the 
Subordinate  Judge  has  considered  this  to  be 
a  similar  application  to  the  one  made  previ- 
ously in  which  application  was  made  for  the 
eviction  of  the  defendant,  and  he  accordingly 
refused  the  application. 

We  think,  looking  at  the  terms  of  ih* 
decree,  that  there  are  no  grounds  for  refusing 
the  application  now  prayed  for  so  far  as  the 
petitioner  prays  that  possession  may  be 
given  him  as  provided  by  section  214,  Act 
Vlll.  of  1859  Xl^r-SUbordinate  Judge's 
attention  is  calWdto  the  terms  of  section 
224,  which  pr'ovides  that  where  the  land  1» 
"  in  the  occugpltion  of  ryots  61  other  persons 
'*  entitled  t^  occupy  the  same,  the  Cotrl 
*' shall  order  ^cli very  thereof  to  be  made  by 
'*  afifixing  a  copU  of  the  warrant  in  some  con- 
'*  spicuous  plaice  on  the  land  or  other  ia- 
"  moveable  property,  aud  proclaiming  to  the 
*' occupants  of  the  property  by  beat  of  drno, 
"  or  in  such  other  mode  as  may  be  customaiy, 

at  some  convenient  place  or  places,  the 

substance  of  the  decree  in  regard  to  the 

property." 

We  think  that  the  Subordinate  Jud^e 
ought  to  comply  with  the  application  for 
execution  in  the  terms  of  this  section,  taking 
care  to  make  known  on  the  spot  what  are 
the  terms  of  the  decree.  The  decree-Wder 
has  asked  in  his  application  that  an  order 
may  issue  to  the  ryot^  10  pay  rent  to  bin>. 
But  as  such  an  order  is  beyond  the  ptunnew 
of  this  section,  of  course  tiiat  p*rt  tk  tbe 
application  cannot  be  cQro|>Ued  with.   T^ 
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Judge  will  confine   himself  strictly   to   the 
terms  of  this  section  in  executing  the  decree. 
The  order  of  the  lower  Court  is  set  asidr. 
iN^aod  this  appeal  is  decreed  with  costs,  tet> 
gold  mohurs  being  allowed  for  pleader's  fees 


The  1 6th  Febmary  1872. 

Preset!  I  : 

The  Hon'ble  (J.  Loch  and  \V.  Ainslie, 

Judges. 

Hindoo  Law— Joint  familj-property— Brother's 
widow-Certificate  under  Act  XL.  of  1858— 
Gnardianship  of  minors. 

Case  No.  326  of  1871. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Bhaugulpore,  dated  the 
!2th  August  iSyr, 

Baboo  Sheonundun  Pershad  Singh  (Objector), 

Appellant, 

versus 

Mussamut  Ghunsham  Kooeree  (Petitioner), 

Respondent, 

Mr,  R.  Tn  Allan  and   Baboo  Ram  Churn 
Mitier  for  Appellant. 

No  one  for  Respondent. 

l-nder  the  Mitakshara  law  a  brother's  widow  is  not 
ntitled  to  the  management  of  her  husband's  share  of  a 
jdot  family  .property.  Order,  giving  her  a  certificate 
oadcr  Act  XL.  of  i85'<,  set  aside,  but  certificate  of 
SurdJaoship  allowed  to  stand. 

^^KJ' — This  is  a  case  of  a  joint  Hindoo 
family  governed  by  the  Mitakshara  law.  It 
is  clear  under  that  law  that  the  widow  of  the 
fcrother  is  not  entitled  to  the  management  of  a 

Kition  of  the  property,  equal  to  her  hus- 
nd's  share.  The  order  of  the  Judge,  giving 
kcr  a  certificate  under  Act  XL.  of  1858  to 
manage  the  estate,  is  set  aside,  but  the  cer- 
tificate, appointing  her  guardian  to  the  persons 
of  ihe  children,  will  stand. 
We  allow  no  costs. 


The  i6ih  February  1871. 
Present : 

The  Hon'ble  A.  G.  Macpherson  and  F.  A. 
Glover,  Judges, 

I&heritaiice>-Ltmitation— Reversioners  or  next 

heirs. 

Case  No.  846  of  1871. 
[  special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Tirhoot,  dated 
the  2yth  April  iSyi,  affirming  a  decision 
V  the  Moomiff  of  ^eetamurhee,  dated 
fhe  2yd  January  iSj I, 
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Greedharee  Singh  and  others  (Plaintiffs), 

Appellants^ 

versus 

^lussamut  Indro  Kooer  ani  others 
(Defendants),  Respondents, 

Baboos  Kalee  Prosunno  Dull  and  Hem 
Chu7ider  Banerjee  for  Appellants. 

Mr,  C  Gregory  and  Baboos  Mohesh  Chun* 
der  Chowdhry  and  Nil  Madhnb  Sein  for 
Respondents. 

f imitation  reckons  ag^ainst  the  reversioners  or  next 
heirs  of  a  deceased  person  only  from  the  death  of  the 
widow  or  the  immediate  heirs  of  the  deceased. 

Macpherson,  J, — In  this  case  the  plaintiffs 
sued  10  recover  certain  property  which  had 
belonged  to  one  Lall  Dutt  who  died  in  1252, 
they  claiming  as  his  grand-nephews.  They 
came  into  Court,  stating  that  Lall  Duit  had  a 
son,  Mullcee  Singh,  who  died  in  his  father's 
lifetime,  but  left  a  widow.  Indro  Kooer; 
that  the  plaintiffs  are  the  heirs  of  Lall  Dutt; 
and  that  Indro  Kooer,  by  theii  permission,  held 
the  property  in  Ueu  of  maintenance.  They 
now  sue  to  recover  possession,  ot^  the  ground 
that  she  is  making  away  with  the  property. 

Indro  Kooer,  in  her  written  statement, 
stated,  amongst  other  things,  that  the  family 
was  not  a  joint  family;  that  is  to  say,  that 
Lall  Dutt  was  not  joint  in  estate  with  the 
plaintiffs  or  those  whom  the  plaintiffs  repret 
sent ;  that  Lall  Dutt  died  Icavmg  a  widow, 
and  that  she  (Indro  Kooer)  had,  with  the  con- 
sent of  that  widow,  taken  Lall  Dutt*s  estate 
by  right  of  inheritance,  and  had  her  name 
registered  with  the  consent  of  Lall  Duit's 
widow  in  the  Collector's  books. 

The  Court  of  first  instance  (the  Moonsiff) 
held  that  the  plaintiffs  had  failed  to  prove 
(hat  the  family  was  a  joint ^affiily,  and  also 
that  thev  failed  to  prove  that  the  detendant, 
Indro  Kooer,  had  got  possession  of  Lall 
Dutt's  property  by  their  permisMon  in  lieu 
of  maintenance ;  and,  as  Indro  Kooer  had 
admittedly  been  in  possession  for  more 
than  12  years,  the  Moonsiff  considered  the 
suit  barred  bv  limitation,  and  dismissed  it  on 
the  ground  that,  so  long  as  Indro  Kooer  lived, 
the  plaintiffs  could  not  recover. 

On  appeal  to  the  Judge,  the  question  of 
limitation  was  again  raised,  and  it  was  argued 
that  the  family  being  separate,  and  Lall 
Dutt  having  left  a  widow,  Lall  Datt*s  widow, 
Ranee  Chowdrain,  wouli,  in  the  first  instance, 
be  his  heire.ss,  and  Iiulro  Kioer  could  not 
rake  at  all,  and  the  rigiit  of  the  plaintiffs  to 
sue  would  noi  arise  until  the  death  of  Ranee 
Chowdrain. 
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The  Judge  disposed  of  the  point  by  say- 
ing that  that  line  of  argument  had  not  been 
raised  by  the  plaint,  that  it  was  contrary  to 
the  case  made  by  the  plaint,  and  that  there 
was  no  evidence  given  of  the  fact  of  the 
widow's  death  ;  and  the  Judge  confirmed  the 
judgment  of  the  JNIoonsiff. 

It  appears  to  us  that  the  case  ought  to  be 
remanded  and  re-tried.  It  is  true  that,  in  the 
case  as  originally  started  by  the  plaintiffs, 
they  relied  on  their  right  as  members  of  a 
joint  family,  of  which  Lall  Dutt  watts  also  a 
member;  and  they  more  particularly  based 
their  claim  on  the  fact  of  Indro  Kooer's 
being  in  possession  by  their  permission  in 
lieu  of  maintenance.  But  Indro  Kooer  her- 
self, in  her  written  statement,  showed  that 
Lall  Dutt  left  a  widow,  Ranee  Chowdrain, 
so  that  by  no  possibility  could  she  (Indro 
Kooer)  be  the  heiress  of  Lall  Dutt ;  and, 
that  being  so,  it  appears  to  us  that,  when  the 
Moonsiff  found  that  the  family  was  not  a 
joint  family,  it  was  necessary  for  him  to 
inquire  into  the  question  as  to  who  was  the 
actual  heir  of  Lall  Dutt  when  he  died, 
before  he  tfould  say  whether  the  plaintiff's 
claim  was  barred  or  not.  On  the  facts  slated 
for  the  defence,  the  plaintiffs  are  primd  facie 
the  next  heirs  on  the  death  of  Lall  Dutt's 
widow. 

It  appears  to  us  that  the  raising  and  decid- 
ing of  the  issue  as  to  who  was  really  Lall 
Dutt's  heir  became  necessary  from  the  cases 
respectively  put  forward  by  the  parties,  and 
that  it  was  impossible  to  do  justice  between 
them  without  deciding  it. 

If  the  plaintiffs  are  to  be  held  strictly  and 
literally  to  the  terms  of  their  plaint,  no  doubt 
the  question,  as  to  who  was  the  heir  of  Lall 
Dutt  (if  the  pkiii^iiffs  were  not  his  immediate 
heirs),  would  not  arise.  But,  when  the  plaint 
is  read  along  with  the  written  statement,  and 
the  defence  set  up  therein,  the  issue  does 
arise  distinctly. 

As  this  question  never  occurred  to  the 
mind  of  the  Moonsiff,  and  no  issue  was  raised 
on  it,  we  do  not  see  that  the  plaintiff  should 
be  thrown  over  now,  because  there  is  no  for- 
mal proof  of  the  date  of  the  death  of  Range 
Chowdrain,  and  we  think  that  they  ought 
now  to  be  allowed  an  opportunity  to  give 
evidence  on  this  "point. 

The  case  must  be  remanded  in  order  that 
it  may  be  re-tried.  The  Courts  below  will 
decide  distinctly  who  was  the  heir  of  Lall 
Dutt;  and,  if  Ranee  Chowdrain  is  found 
to  have  been  his  heiress,  then  the  Courts  will 
decide  on  what  date  she  died,  and  the  fresh 
evidence  to  be  taken  must  have  reference  to 


this  point  only.     If  the  first  Court  finds  that 
the  plaintiffs  suit  is  not  barred  by  limitatiOD, 
it  must  go  on  and  try  the  other  qvettioDS 
that  arise  in  the  case,  and  decide  it  opoQ  the  / 
merits. 

Each  party  will  pay  his  own  costs  of  this 
appeal. 


The  1 6th  Februar>'  1872. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  Jf/., 
Chief  Justice^  and  the  Honble  Dwsurka* 
nath  Mitter,  Judge. 

Certificate  to  collect  Debts  of  Deceased  Penoa 
— Particular  Debts-- Joinder. 

Case  No.  287  of  1871. 

Miscellaneous  Appeal  from  an  order  pciid 

by  the  Subordinate  Judge  of  the  Twenty* 

four   Pergunnahsy   dated  the  jist  July 

Pran  Khan  (Petitioner),  Appellant. 

Baboo  Bhoobun  Chunder  Dutt  for 
Appellant. 

A  certificate  under  Act  XXVH.  of  i860  camiot  be 
limited  to  particular  debts. 

It  is  no  i^round  for  appeal  aguinst  an  order  grtolof 
such  a  certificate  that  the  J  udjre  joined  with  thesppeHMt 
another  person  who  had  an  interest  in  the  defab  to  \^ 
collected. 

Conchy  C.J, — THEappellanthasnottOoirf 
for  preferring  this  appeal.  He  asked  for  ft 
certificate  under  the  Act,  and  that  is  a  ceittf* 
cate  to  collect  the  debts  due  to  the  deceased. 
The  certificate  cannot  be  limited  to  particuisr 
debts.  The  Judge,  in  granting  the  certificate 
to  collect  the  debts  due  to  the  deceased,  hss 
acted  rightly  in  joining  with  the  appellant 
the  other  person  who  has  an  interest  in  tfaofit 
debts.  If  there  is  anything  not  due  to  tbe 
deceased,  and  which  may  have  become  doeio 
the  appellant  after  the  death  of  the  deceased, 
he  does  not  require  a  certificate  for  that. 

The  appeal  must  be  dismissed. 


The  19th  February  1872. 

Present : 

The  Hon'ble  G.  Loch  and  W.  Ainslie, 

Judges. 

Mahomedan  LAw—Sale  by  Guardian  of  Waot 
^Necessity^Maiatenance  of  Litisfatioo* 

Case  No.  144  of  1869. 

Regular  Appeal  from  a  decision  passed  hy 
the  ^Subordinate  Judge  of  Bhaugulpdrti 
dated  the  i^th  March  /S6p. 
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MuaiaxDUt  Syedim  (Defendant),  Appellant, 

versus 

s,        Synd  Velayet  Ali  Khan  (Plainiifif), 

Respondent, 

Mr,  R,  T.  Allan  and  Baboo  Unnoda  Per- 
shad  Banner jce  for  Appellant. 

Messrs,  C.  Piffard  and  R,  E,  Tividale  and 
Moonshee  Mahomed  Yusuf  for  Respond- 
ent. 

The  qMstkm  of  legfal  necessity  does  not  necessarily 
aose  in  a^s  of  sale  under  the  Mahomedan  law,  thouj^h 
it  aaj  properly  he  an  element  for  consideration  when  the 
condact  of  the  guardian  is  called  in  question.  The 
Mahooiedaa  law  looks  to  the  benefit  of  the  minori  and 
fvniits  the  gnardian  io  dispose  of  moveable  property, 
if  it  be  for  the  benefit  of  the  minor. 
^  In  this  case  a  sale  made  to  carry  on  important  litiga- 
tion was  held  bond  fide  and  for  the  benefit  of  the  minor, 
t^decisioo  in  Grose's  case  ( 12  W.  R.,  Original  J  urisdic- 
tBD^  p.  13)  not  being  applicable. 

Loch^  J,  —This  suit  was  instituted  by  the 
plaintiff  to  have  his  right  declared  to  be 
registered  as  a  co-decree-holder  in  a  decree 
obtained  by  Shah  Mahomed  Bassein,  hus- 
band of  the  defendant,  against  Maharanee 
Wozeerunissa,  on  loth  May  1852,  on  the 
allegation  that  the  defendant  Syedun,  the 
vidow  of  Mahomed  Bassein,  had,  on  behalf 
of  herself  and  as  guardian  of  her  minor  son, 
•old  a  moiety  of  the  said  decree  to  him 
lurier  a  deed  of  sale  of  5th  August  1862, 
to  enable  her  to  carry  on  certain  litigation 
for  the  benefit  of  herself  and   her   minor 


Both  in  the  lower  Court  and  in  this  Court, 
it  was  found  that  the  defendant  Syedun  had 
(iSeciited  the  deed  of  sale ;  but  a  contention 
was  raised  that  Syedun  had  no  authority  to 
TO  property  belonging  to  the  minor,  unless 
ftff  Borne  purpose  recognized  as  necessary  by 
die  Mahomedan  law ;  and  on  7th  February 
1870,  this  Court  remanded  the  case  for  the 
trisil  of  the  following  two  issues :  1st, 
whether,  under  Mahomedan  law,  any  neces- 
sity existed  at  the  time  of  sale  which  entitled 
defendant  as  guardian  of  the  minor  to  sell 
the  property?  and,  2nd,  if  such  necessity 
ex  ed,  did  the  plaintiff  satisfy  himself  as 
to  le  existence  of  such  necessity,  and  was 
thi  sale  made  in  good  faith  and  for  a  fair 
cc  sideratton  ? 

le  Subordinate  Judge  decided  the  first 
»  e  in  favour  of  the  plaintiff.  He  held  that 
th  Side  was  for  the  benefit  of  the  minor, 
ai  ^  thai  there  also  existed  a  necessity,  viz,, 
to  amr  on  important  litigation,  which  en- 
ti'  ed  the  guardian  to  sell ;  but,  on  the  second 


Issue,  he  held  that  the  bargain  was  an  un- 
conscionable one ;  and  quoting  the  case  of 
Grose,  reported  in  12  Weekly  Reporter 
(Original  Jurisdiction),  page  13,  he  concluded 
that  plaintiff  was  entitled  to  recover  only 
the  sum  originally  advanced  by  him,  with 
interest  at  1 2  per  cent,  from  the  date  of  the 
kohala  to  the  date  when  the  money 
4Rs.  24,cxx:))  was  attached  by  him. 

Both  parties  object  to  the  finding  come  to- 
by the  lower  Court,  and  the  case  has  now 
come  before  us  for  final  disposal. 

The  question  of  legal  necessity  does  not 
necessarily  arise  in  cases  of  sale  under  the 
Mahomedan  law,  though  it  might  properly 
be  an  element  for  consideration  when  the 
conduct  of  a  guardian  is  called  in  question. 
The  Mahomedan  law  looks  to  the  benefit 
of  the  minors,  and  permits  the  guardian  to 
dispose  of  moveable  property,  if  it  be  for 
the  benefit  of  the  minor.  Now,  it  would  be 
difficult  to  say  that  the  sale  in  this  case  was 
not  for  the  benefit  of  the  minor.  The 
decree  of  1853  could  not  apparently  be 
executed  for  want  of  means  on  the  part  of 
the  defendant  Syedun,  for  I  think  little  credit 
can  be  given  to  the  statements  of  the  wit- 
nesses examined  under  the  remand  order  as 
to  the  extent  of  her  private  means.  Then 
there  was  other  litigation  to  be  gone  into, 
which,  if  successful,  would  be  for  the  benefit 
of  the  minor.  Time  was  running  against 
the  execution  of  the  decree,  and  it  was 
clearly  an  object  to  realize,  if  possible,  some 
part  of  the  mesne-profits  awarded  under  the 
decree ;  and,  if  she  had  not  the  means  of 
executing  it  herself,  her  only  method  was  to 
have  recourse  to  some  one  who  would  ad- 
vance money  on  the  security  or  part-pur- 
chase of  that  decree,  and  it  canjiot,  I  think,  be 
fairly  said  that  she  acted  Otherwise  than  in 
good  faith  and  for  the  benefit  of  the  minor, 
though  now  she  tries  to  repudiate  her  own 
acts.  It  has  been  found  that  she  did  execute 
the  deed  through  her  father,  who  acted  under 
her  instructions,  and  that  she  received  the 
price  agreed  on.  I  concur  with  the  Subor- 
dinate Judge  in  his  finding  on  the  first  issue. 

On  the  question  of  price,  I  differ  from  the 
lower  Court.  No  doubt,  the  transaction  is  a 
speculation  on  the  plaintifi's  part.  He  has 
the  prospect  of  making  a  good  thing  if  he 
can  work  the  decree  effectually,  but  he  may 
be  a  loser.  We  have  not  been  shown  that 
anything  had  been  realized  under  the  decree 
when  the  purchase  was  made,  or  that  there 
is  a  probability  that  the  amount,  now  esti- 
mated as  due  under  the  decree,  is  likely  to 
^  be  recovered  from  the  debtor.    The  sum 
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according  to  the  qaality  contracted  for ;  but 
this  presumpiion  could  be  rebutted  by  show- 
ing that  the  article  was  not  of  the  quality 
contracted  for.  There  was  no  case  which 
decided  that  a  parly  was  estopped  by  the 
mere  keeping  of  an  article  which  was  not 
according  to  the  quality  agreed  upon.  Where 
parties  were  estopped  was  when  more  than  a 
reasonable  time  had  elapsed.  Then,  again,  the 
learned  Judge  had  erred  in  not  giving  the 
defendant  his  costs.  Taking  the  Judge's  own 
finding,  he  had  not  exercised  a  just  dis- 
cretion in  the  matter  of  costs.  At  the  very 
lowest,  each  party  ought  to  have  been  made 
to  bear  his  own  costs.  In  the  case  of 
Greedharee  Lai  Roy  v.  Goonder  Bibee, 
6  W.  R.  187,  it  was  held  by  a  Full  Bench 
that  an  appeal  would  lie  solely  on  a  question 
of  costs. 

Mr,  Evans  (on  the  same  side)  contended 
that  it  was  clearly  shown,  by  the  finding  of 
the  Judges,  that  the  contract  was  not  fulfilled 
by  the  plaintiffs  in  this  case.  Their  plaint 
was  plain  and  concise,  and  said  :  ''  Theplaint- 
iffs  in  this  action  seek  to  recover  the  sum  of 
Rs.  9,515,  the  contract-price  of  the865  maunds 
of  seed  taken  delivery  of  by  the  defendants.*' 
Now,  the  contrary  of  all  this  took  place.  At  the 
time  when  we  refused  to  take  delivery  of  the 
1,135  niaunds,  we  were  in  a  position  to  sue 
them  for  damages  in  breach  of  their  contract, 
and  it  was  our  good  nature  only  that  prevented 
ns  from  not  forcing  them  to  take  back  the  865 
maunds,  as  we  might  have  done.  The  cases  on 
this  subject  are  collected  in  Benjamin  on 
Sales  511,  where  it  was  said :  "  If  the  delivery 
is  of  a  Quantity  less  than  that  sold,  it  may  be 
refused  by  the  purchaser ;  and  if  Uie  contract 
be  for  a  specified  quantity  to  be  delivered  in 
parcels  fromiiqie  to  time,  the  purchaser  may 
return  the  parcels  first  received,  if  the  later 
deliveries  be  not  made,  for  the  contract  is  not 
performed  by  the  vendor's  delivery  of  less 
than  the  whole  quantity  sold.  But  the  buyer 
is  bound  to  pay  for  any  part  that  he  accepts ; 
and  after  the  time  for  delivery  has  elapsed, 
he  must  either  return  or  pay  for  the  part 
received,  and  cannot  insist  on  retaining  it 
without  payment  until  the  vendor  makes 
delivery  of  Uie  rest.'' 

We  most  distinctly  pointed  out  to  them 
that  they  had  broken  the  whole  contract,  and 
that,  although  it  was  so,  we  did  not  mind 
keeping  the  865  maunds,  if  they  made  us  a 
fair  allowance,  and  we  actually  tendered 
them  Rs.  7,707,  being  more  than  the  market- 
value.  Now,  mere  receipt  was  no  acceptance, 
not  even  within  the  Statute  of  Frauds. 
'Chen  the  peculiar  circumstances  of  delivery 
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must  be  taken  into  consideration.    Delive7 
was  to  take  place  at  Hadjeepore,  where  we 
had  no  person,  on  whose  judgment  we  codd 
rely,  to  see  whether  the  seed  was  good  or  J 
bad ;  and  the  only  thing  against  us  was  thsK 
we  did  not  reject  the  865  maunds,  and  torn 
them  out  of  our    godown  altogether,     h 
strictness,  no  doubt,  we  ought  to  have  dose 
so,  but  that  would  obviously  have  been  a  most 
inconvenient  course  to  take,  and  we  practi- 
cally did  the  same  thing  by  offering  to  keep 
the   seed   if  they   made   a   fair    ailowaoce. 
Then  we  made  a  tender  of  a  certain  sum; 
which  they  declined    to  accept.    If  it  vas 
conceded  to  us  that,  supposing  there  wast 
breach  of  contract  to  deliver  2,000  maindi 
at  the  end  of  February,  we  had  a  right  tO' 
make  them  take  back  the  865  maunds  good 
or  bad,  have  we  done  anything  to  estop  oar* 
selves  from  now  saying  that  that  seed  was 
according  to  contract  ?    The  result  of  the  evi»: 
dence  was  that  in  November  the  price 
to  fail  steadily  till  it  came  to  Rs.  9  a  maund 
in  January,  Rs.  8  in  February,  and  Rs.  7 
March.,  so  that  we  were   clearly  within 
market-price.     So  far,  therefore,  from  w 
we  did  amounting  to  an  estoppel,  it  could 
be  denied  on  the  evidence  that  this  seed 
not  according  to  contract,  and,  if  so.  we 
not  be  called  upon  to  pay  according  to 
contract-rate.     The    ordinary    principle 
apply  in  such  cases  was  that,  where  a  \ 
time  elapsed,  it  raised  a  strong  presumpti 
Another     was     that     where      goods 
received,  there  was  an  implied  contract  to 
for  them  according  to  quantum  valebaU  Tl 
if  this  was  a  case  of  a  condition  preced 
it  made  our  case  still    stronger,    becai 
before  they  could   recover    upon   it,  the] 
must  show  their  readiness  and  willingness  ta 
perform  their  part  of  the  contract.    As  fori 
the  notion   of  waiver,  there  really  was  no 
acquiescence,  except    the  acquiescence  w 
ignorance  caused   by  the  delivery  of 
seed  at  a  great  distance  from  Calcutta. 

It  was  perfectly  clear,  therefore,  thattlwJi 
seed  was  not  according  to  contract,  that  *" 
was  kept  under  protest,  and  that  we 
have  turned  it  out  and  recovered  damage! 
for   breach   of   contract.     As   to  costs, 
were  willing  to  have  the  question  as  to 
price  of  the  865  maunds  settled  by  arbitra- 
tion; but  instead  of  that,  we  have  been 
driven  into  Court  on  the  ground  that  the 
whole  of  the  seed  was  contrary  to  contract 

The  AdvocaU' General  contended  that 
the  acceptance  of  the  865  maunds  was  lA 
acceptance  in  pursuance  of  the  contract.  It 
was  said  that  the  price  ought  to  be  reduced 
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to  Rs.  9  from  the  contract-rate  of  Rs.  1 1 , 
becaose  Rs.  9  was  the  market -rate  at  the 
time  the  goods  were  accepted  and  taken  to 
the  godowns.  But  the  goods  had  really 
been  accepted  by  the  defendant  pursuant  to 
contract,  and  oaght  to  be  paid  for  at  the  rate 
proTided  for  in  the  contract,  and  there  was 
BO  ground  for  urging  that  the  market  rate 
was  the  rate  that  ought  to  be  paid.  That 
there  was  adulteration  in  the  seed,  he  would 
not  deny.  But  the  evidence  showed  that 
there  was  Dot  an  unreasonable  excess  of  foreign 
matter;  and  the  only  question  was  whether 


sued  for  them  as  for  goods  sold  and  delivered. 

Mr,  Marindin  (following  the  Advocate- 
General)  said  that  the  first  point  was« 
whether  the  865  maunds  and  the  other  goods 
which  were  afterwards  tendered  were  in 
accordance  with  the  contract.  As  to  that, 
he  would  cite  the  case  of  Wiehr  v.  Schillizzi 
(17  C.  B.  619),  which  was  an  action  for  an 
alleged  breach  of  a  contract  for  the  sale  of 
certain  parcels  of  linseed  described  as  Cal- 
cutta linseed,  and  there  it  was  held  that  upon 
a  sale  (not  by  sample  and  without  warranty) 
of  merchandise  which  the  buyer  had  no  oppor- 


the  buyer,  having  taken  delivery  of  part  of  |  ^^^^^y  ^f  inspecting,  ii  was  an  implied  condi- 


the  goods,  was  competent  to  raise  the  ques- 
tion of  inferiority  afterwards.     He  (the  Ad- 


tion  ttiat  the  article  should  fairly  and  reason- 
ably answer  the  description  in  the  contract. 


WDcatc-General)  denied  that  there   was  any    ^he  learned  Judges,  in  giving  judgment  on 


ififeriority  proved,  and  referred  at  length  to 
ibe  evidence  to  show  that  there  had  been  an 
admixture  of  foreign  matter  to  the  extent  of 
oslf  5  per  cent.,  and  of  no  more  than  under 
Ihe  necessity  of  the  case  was  unavoidable. 

The  Chief  Jusiice, — Can  you  refer  us  to 
Wf  case  in  which  it  was  held  that,  where  a 
iBOOtract  was  not  performed,  the  seller  of  the 
foods  could  recover  according  to  the  contract- 
fdce? 

The  Advocate- General. — The  point  has 
XBver  been  raised. 

■  The  Chief  Justice, — The  fallacy  of  your 
pETgufflent  seems  to  be  this,  that  the  accept- 
tace  was  according  to  the  contract,  whereas 
Ae  buyer  has  not  accepted  according  to  the 
fiontract,  because  the  contract  was  for  2,000 


the  case,  explained  that  what  they  meant  by 
fairly  and  reasonably  answering  the  de* 
scripiion  in  the  contract  was,  that  the  article 
should  be  Calcutta  linseed  with  a  reasonable 
amount  of  adulteration  only,  and,  as  Willes,  J ,, 
observed,  ''the  purchaser  had  a  right  to 
expect,  not  a  perfect  article,  but  an  article 
which  would  be  saleable  in  the  market  as 
Calcutta  linseed."  In  the  same  way  here, 
although  it  would  be  vain  to  contend  that  the 
article  was  absolutely  pure  and  unadulterated 
indigo  seed  of  the  season  1870-71,  yet  upon 
the  evidence  it  had  been  shown  to  answer 
such  description  in  a  commercial  sense,  there 
having  been  only  such  adulteration  as  might 
reasonably  have  been  expected  to  be  in  the 
contemplation  of   the  parties  who  had  en- 


liBimds,  and  has  not  been  performed.   Can  a    jered  into  the  contract.     There   was  a  dis- 


idler  who  has  partly  performed  his  contract 
ttcover  according  to  the  contract  ?  The  ac- 
ceptance does  not  go  to  more  than  the  accept- 
ttce  of  so  much  as  part  of  the  contract.  As 
tty  brother  Macpherson  says,  if  you  had 
.•peed  to  deliver  the  remainder  of  the  2,000 
■aunds  accordiiig  to  the  contract,  the  defend- 
ants might  probably,  by  their  delay,  have  pre- 
i^ed  themselves  from  objecting  that  the  865 
Biaands  were  not  according  to  the  contract, 
^t  you  have  not  done  that,  and  that  is  the 
^fficulty  of  your  position. 

The  Advocate- General. — The  question 
■^t  the  difference  between  the  contract- 
pnce  and  the  market-price  was  never  raised 
•  the  Court  below. 

The  Chief  Justice, — The  learned  Judge 
»ems  to  have  overlooked  the  point  that  there 
*»8  no  performance  of  the  contract  in  this 
case. 

Macpherson,  J, — If  you  had  sued  under 
Hie  dd  procedure,  you  could  not  have  sued 
for  the  price  of  the  865  maunds  according 
to  the  ccmtract-price.     You  could  only  have 


tinction   between   the    delivery  of    seed   in 
bulk  and  of  separable  articles,  such  as  gunTiy 
bags  for  instance.     In  the  former  case,  the 
Court  had  to  put  a  construction  upon  the 
contract  by  deciding  whether,*iif  the  commer- 
cial sense  of  the  word,  the  article  answered 
the  description  in  the  contract.     In  the  latter 
case,  where  the  article  is  sold  by  a  descrip- 
lion  which  applies  to  each  bag,  the  contract 
can  be  only  satisfied  by  each  bag  answering 
to  that  description,  and  the  purchasers  would 
have  a  right  to  refuse  any  single  one  which  did 
not  come  within  that  description,  and  it  was 
thQ  vendor's  duty  to  assort  the  bags,  and  see 
that  they  were  of  the  proper  quality  and  size 
before  delivery.     This  had  been  so  ruled  by 
this   Court   in   the   case  of  Miller  v.     The 
Goureepore    Company »  Limited ,  reported  in 
the  Englishman  newspaper  of  the  27th  and 
28th  of  June  1871.     In  that  case  the  defend- 
ants entered  into  a  contract  with  the  agents 
of  the  plaintiffs  to  purchase  a  certain  quantity 
of  gunny  bags  described  as  **  No.  6  gunny 
bags,  40  by  J  8  inches/'    The  terms  yfiU 
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cash  on  delivery,  which  was  to  be  given  and 
taken  in  all  August,  and  the  defendants  were 
to  have  the  option  of  taking  bags  of  shorter 
or  longer  length  at  a  proportionate  price  on 
giving  a  fortnight's  notice.  The  defendants 
accepted  a  portion  of  the  bags  contracted  for, 
but  refused  to  receive  the  remainder,  as  they 
did  not  answer  to  the  description  of  bags 
stipulated  for  in  the  contract,  and  called  on 
the  plaintiffs  to  re-sort  the  bags.  It  was  held 
in  appeal,  reversing  tiie  judgment  of  the  lower 
Qourt,  that  in  this  case  the  description  applied 
to  each  individual  bag,  and  in  that  respect  it 
differed  from  such  descriptions  in  contracts  of 
sale  as  purport  to  describe  the  quality  of  the 
article  in  bulk,  so  that  that  case  did  not  fall 
into  the  class  of  cases  in  which  are  compre- 
hended the  ordinary  contracts  of  sale  of  cot- 
ton, grain,  oils,  and  so  on  ;  because  whenever 
the  article  is  sold  by  description  of  quality, 
the  quality  could  only  be  ascertained  by  a 
survey  of  the  whole  bulk ;  the  defendants 
in  that  case  were,  therefore,  entitled  to  refuse 
to  receive  any  single  bag  which  did  not  corre- 
spond to  the  description  in  the  contract ;  and 
they  were  also  entitled  to  call  upon  the 
plaintifiFs  to  re-sort  the  bags  before  they  were 
bound  to  take  them.  He  would,  therefore, 
submit  that,  in  the  present  case,  the  bulk  of 
the  seed  was  to  be  looked  to,  and  ihat  there 
had  been  a  compliance  with  the  description 
of  the  quality  stipulated  for  in  the  contract. 
Not  only  bad  the  865  maunds  been  accepted 
substantially  in  compliance  with  the  contract, 
but  the  remainder  of  the  z.cxdo  maunds  had 
also  been  tendered  substantially  in  compliance 
with  the  contract.  Even  supposing  that  it 
was  not  so,  and  taking  the  case  to  be,  as 
found  by  the  learned  Judge,  that  the  865 
maunds  delivered  were  not  fully  equal  to  the 
contract-quality,  and  that  the  rest  of  the 
seed  tendered  did  not  fully  answer  the  de- 
scription in  the  contract,  the  Judge  had  found 
in  favour  of  the  respondents,  and,  as  was  com- 
pletely justified  by  the  evidence,  that  the 
865  maunds  were  accepted  by  the  defendants 
as  being  a  delivery  under  the  contract ;  and 
further  that  there  was  no  real  difference  in 
value  between  the  seed  so  taken  delivery 
of  and  the  seed  described  in  the  contract. 
With  reference  to  the  objection  taken  by  his 
Lordship  the  Chief  Justice  as  to  the  quantity 
delivered,  namely,  that  the  contract  had 
not  been  complied  with,  because  it  was  ori- 
ginally a  contract  for  2,oco  maunds,  and  only 
865  maunds  had  been  delivered,  and  that  as 
the  whole  had  not  been  delivered,  we  Could 
not  sue  upon  the  contract,  but  only  upon  a 
%   quantum    vaUia/,    he    (Mr.     Marindin) 


would  ask  what  would  have  been  ihe  effect 
of  the  acceptance  by  the  defendants  if  the 
seed  had  been  found  to  correspond  vith  tto 
description  in  the  contract  .^  On  this  poiot 
he  would  cite  the  case  of  Morgan  v.  Giilk 
(3  Hurl,  and  Colt.  748).  In  that  case,  tliB 
suit  was  brought  for  goods  sold  and  deliverei 
The  facts  appeared  to  be  that  the  plaiotif 
had  delivered  a  less  quantity  than  they  ven 
bound  to  deliver,  the  quantity  which  was  not 
delivered  not  having  been  equal  in  qaalitf. 
There  was  a  special  clause  in  the  agreement 
as  to  allowance  being  made  for  damaged 
goods,  and  Martin,  B.,  observed:  "Ifoaly 
a  reasonable  quantity  is  damaged  and  cannot 
be  made  merchantable,  the  bulk  is  not  to  b^ 
rejected,  but  accepted  subject  to  a  redactici 
of  the  price." 

Then  upon  principle  he  thought  that,  wh«ft| 
a  contract  was  entered  into  to  deliver  certMl 
goods,  it  could  make  no  difference  whetlMri 
the  failure  to  comply  with  that  contract  v; 
with  regard  to  the  quantity  or  quality.  Iftj 
either  way,  there  was  no  doubt  that,  if 
goods  were  not  according  to  the  conlract 
was  taking  now  the  case  of  goods  sdd 
description  and  not  specific  goods),  the  ven 
had  a  right  to  refuse  to  take  delivery, 
after  taking  delivery,  to  say  whether  he  w 
give  receipt  of  the  goods  or  not.  Here  ti 
had  been  a  complete  acceptance  as  far  as 
objection  to  quality  went.  But  so  far 
refi^ards  quantity,  according  to  the  cases r 
red  to  in  Benjamin,  there  could  be  no 
that  it  was  open  to  the  defendants  to  say 
to  the  end  of  February,  *'As  you  cannot 
us  the  2,000  maunds,  we  will  not  keep  the 
maunds."  Instead  of  that  they  kept 
865  maunds  after  they  knew  they  could 
get  the  whole. 

T/te  Chief  Justice.— Y>o^%  not  the 
spondence  show  that,  as  soon  as  tiie  defcni; 
ants  knew  that  the  remainder  did  not  ans«tf 
the  description  in  the  contract,  they  ^w*^ 
to  say  that  they  would  return  the  whole? 

Mr.  Marindin. — No,  there  was  a  kU?^ 
which  took  objection  to  the  quality  of  the  8d^ 
maunds,  and  simply  contained  an  allegatiop 
that  the  seed  was  of  inferior  quality.  Bit 
there  was  no  letter  in  which  the  defendantt 
offered  to  return  the  865  maunds.  Bot  sup- 
pLOse  we  did  not  sue  upon  the  conlract,  btf 
for  the  865  maunds,  as  bargained  and  sold, 
upon  the  authority  of  Morgan  v.  Gaihy  IW 
question  would  be  as  to  the  rate,  agreed  upOBi 
by  the  parties,  and  that  rale,  he  would  subTO 
was  the  rate  agreed  upon  at  the  time  of  tV , 
contract. 
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The  Chief  Justice, — But  ihen  you  will  be 
going  upon  the  contract,  which  you  cannot 
do  \i  you  sue  upon  a  bargain  and  sale. 
When  do  you  say  the  bargain  and  sale  was 
complete  r 

Mr,  Marindin, — At  the  lime  the  86? 
maunds  were  taken  delivery  of. 

Tht  Chief  Justice. — Could  there  have 
been  %  bargain  and  sale  at  the  time  of  the 
contract?  in  the  case  to  which  you  refer 
therenKsa  bargain  and  sale  at  the  time  the 
parties  assented  to  take  the  cotton  at  the 
mvoice  price. 

Mr,  Marindin, — Then  1  should  say  that 
tbe  bargain  and  sale  took  effect  when  the 
seed  was  set  apart. 

The  Lhief  Justice, — To  constitute  bar- 
gain and  sale,  it  is  not  sufficient  that  one 
party  sets  apart  the  article  bargained  and 
lold)  but  the  assent  of  the  purchaser  in  some 
way  is  necessary. 

Mr,  Marindin. — There  is  a  case  in  which 
there  was  an  order  for  crockery,  and  the  ven- 
<Ue  sued  the  vendor  for  some  damage  done 
Hd  the  property. 

The  Chief  Justice, — There  the  purchaser 
gave  the  order,  and  di-i  assent.  But  you  are 
.contending  that,  as  soon  as  you  set  aside  the 
^5  maunds,  or  the  defendants  do  anything  to 
^cept  it,  there  is  a  complete  bargain  and  sale. 
Mr.  Marindin. — I  do  not  mean  to  say 
"frat  there  would  have  been  an  acceptance  by 
'4e  defendants  preventing  their  rejection  of 
•*e  goods  afterwards. 

.    Ike  Chief  Justice, — How  do  you  consti- 

"tele  the  bargain  and  sale  } 

•    Mr.  Murindtn. — I  must  say  then  that  the 

iNtrgaitt  and  sale  took  place  at  the  time  the 

Pendants  elected  to  keep  the  865  maunds. 

Their  attorney's  letter  of  27th  March   1871 

ihoved  thai  all  that  they  were  entitled  to 

cUm.  and  did  claim  was  the  damages  they 

ktd  suffered  by  reason  of  inferiority,  and  that 

lad  been  found  by  the  Judge  to  be  «/7,  in 

«*her  words,  that  there  was  really  no  differ- 

€Dce  between   the   feeed    delivered  and    the 

contract  seed.     Suppose  the  quality  had  been 

ftesame,  and  the  quantity  delivered  was  only 

^5  maunds,  at  what  price  would  plaintiffs 

fctve  recovered?     At   the    contract- rate,  he 

thought    As  he  understood  the  law  to  be, 

4e  defendants  who  had  accepted  could  not 

,  *ay  that  they  had   not  accepted  under  the 

Gontraci;  but  they  might  sue  for  the  loss,  or 

I   ttsc  the  difference  in  value  in  reduction  of 

I   images.    Thai  they  had  accepted  the  goods 

I   was  clear  from  their  having  kept  them,  and 

;  from  their  attempt  to  resell  them.     Chapman 

V.  Morton  (II  M.  and  W.  534)  was  a  case 


in  point.  There  the  plaintiffs,  merchants  at 
Dieppe,  sold  to  the  defendant,  a  merchant 
at  Wisbeach,  a  quantity  of  oil  cake,  which 
was   delivered  to   him    there    in    December 

1841.  The  defendant,  conceiving  that  the 
cargo  did  not  answer  the  sample,  landed  a 
portion  of  it  for  the  purpose  of  examination, 
and  subsequently  landed  the  whole,  stored 
it  in  a  public  warehouse,  and  wrote  to  the 
plaintiffs,  informing  them  that  it  lay  there 
at  their  risk  and  costs,  and  requiring  them  to 
take  it  back,  which  they  refused  to  do.  After 
some  correspondence,  the  defendant,  in  May 

1842,  gave  the  plaintiffs  notice  that  the  cargo 
was  lying  at  the  warehouse  at  their  disposal, 
and  that,  if  no  directions  were  given  by  them, 
it  would  be  sold,  and  the  proceeds  applied  in 
part-payment  of  the  defendant's  damages. 
Fhe  plaintiffs  answered  that  they  considered 
the  transaction  at  an  end,  and  demanded  pay- 
ment of  the  price.  The  defendant,  thereupon, 
offered  for  sale  in  his  own  name,  and  in  July 
sold  it  in  his  own  name  to  a  third  party  ;  and 
it  was  held  that  these  facts  sufficiently 
showed  an  acceptance  of  the  goods  by  the 
defendant,  after  which  he  could  not  treat  the 
contract  as  rescinded. 

The  Chief  Justice, — You  need  not  argue 
that  point.  After  the  defendants  in  this  case 
had  the  samples,  and  had  an  opportunity  of 
examining  the  samples,  we  think  that  there 
xras  a  sufficient  acceptance  of  the  goods  ac- 
cording to  the  contract. 

Mr,  Marindin. — But  there  was  something 
more  than  that,  namely,  that  subsequently  to 
the  time  when  the  defendants  had  rejected 
the  rest  of  the  goods,  there  was  a  further  ac- 
ceptance, and  that  further  acceptance  was  evi- 
denced by  the  fact  that  they  had  endeavoured 
to  re- sell  the  goods.  In  Parker  v.  Palmer 
(4  B.  and  Aid.  387),  wherein  an  action 
for  rice  bargained 'and  sold  per  sample,  it 
appeared  that  the  rice  did  tiot  correspond 
with  the  sample ;  but  the  defendant,  after 
seeing  fresh  samples  inferior  in  quality  to 
the  original  purchase-sample,  put  it  up  for 
sale  at  a  limited  price,  and,  no  bidding  taking 
place  to  that  extent,  he  bought  it  in  ;  and  it 
w^sheld  that  he  could  not  afterwards  repudiate 
the  contract.  In  the  present  case,  the  goods 
had  been  taken  under  a  contract;  could 
the  law  imply  a  different  price  from  the  con- 
tract-price ?  Morgan  v.  Gath  was  the  case 
in  point  as  regards  quantity,  and  as  regards 
quality  the  rule  was  in  Street  v.  Blay,  The 
breach  of  warranty  can  only  be  set  of!  in  re- 
duction of  the  price.  But,  then,  what  was  the 
damage  caused  by  the  breach  of  warranty?  The 
loss  caused  by  the  breach  of  warranty  was  ^e 
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difference  of  value  between  the  one  set  of  goods 
which  would  not  answer  the  description  and 
goods  which  would  answer  the  description. 
Street  v.  Blay  was  certainly  different  from  the 
present  case,  inasmuch  as  it  was  for  the  sale 
of  a  specific  property.  There  could  be  no 
doubt  that  the  property  in  the  865  maunds 
had  passed  to  the  defendants. 

Mr.  Evans,  on  rising  to  reply,  having  been 
asked  by  the  Court  what  he  had  10  say  with 
reference  to  the  case  of  Morgan  v  Gath, 
went  into  the  facts  as  found  by  Martin  B.,  viz., 
that  in  April  the  plaintiff  had  agreed  to  sell 
to  the  defendant  500  piculs  of  China  Cotton, 
June  or  July  delivery,  guaranteed  fair ;  that 
the  conttact  contained  a  stipulation  that,  in 
case  of  dispute,  the  matter  should  be  referred 
to  two  respectable  brokers  for  settlement ; 
that  in  June  the  plaintiff  purchased  420 
maunds  from  Messrs.  Whittaker  and  Co.,  from 
whom  he  received  a  delivery  order ;  that  the 
plaintiff  procured  a  sampling  order  from 
Messrs.  Whittaker  k  Co.,  and  forwarded  it 
to  the  defendant;  that  when  the  process  of 
weighing  went  on,  some  objection  was  made 
to  the  quantity  of  cotton,  whereupon  the  de- 
fendant gave  notice  to  refer  the  matter,  as 
provided  for  in  the  contract,  to  two  brokers, 
for  settlement  as  to  quantity  and  the  allow- 
ance  ;  and  that  two  brokers  accordingly  met 
and  decided  that  a  certain  allowance  should  he 
made.  That  was  the  stale  of  things  on  which 
the  jury  found  that  there  was  evidence  of  the 
defendant  having  agreed  to  accept  the  smaller 
quantity,  and  as  Martin,  B.,  observed  :  *'  If  a 
man  agrees  to  sell  100  quarters  of  wheat,  and 
defendant  finds  that  he  possesses  only  80, 
which  the  buyer  consents  to  accept,  that  is 
not  a  new  contract,  but  a  waiver  of  the  deli- 
very of  the  remainder;  and  no  action  could 
be  maintained  by  the  vendee  against  the  ven- 
dor for  not  delivering  the  whole  quantity  of 
100  quarters/'  That  was  the  principle  of 
that  case,  viz.,  that  there  was  clear  eviiience 
of  acceptance  of  a  part  and  a  waiver  of  the 
delivery  of  the  rest;  and,  if  so,  the  vendee 
could  maintain  no  action.  Now,  there  was 
nothing  of  the  son  here,  and  the  question,  as 
to  whether  the  contract- price  was  a  proj^er 
price,  could  not  really  arise  here. 

He  then  referred  to  Chiity  on  Contracts, 
8th  edition,  p.  426,  in  which  all  the  cases 
(including  those  of  Chapman  v.  Morton  and 
Parker  v.  Painter,  cited  by  Mr.  Marindini 
had  been  summarised  and  quoted,  and  the 
compiler  treated  the  matter  thus :  **  If  the 
vendee  do  not  return  the  goods  within  a  rea- 
sonable time,  or  if,  before  objecting  to  their 
quality,  he  exercises  any  act  of  ownership 


over  them,  e,  g,y  by  attempting  to  re-sell 
them,  he  cannot  afterwards  repudiate  the 
contract,  so  as  wholly  to  defeat  the  vendor's 
claim  for  the  price,"  quoting  Harnor  «. 
Groves  (15  C.  B.  667),  Chapman  v.  Morton^ 
and  Parker  v.  Palmer.  The  compiler  went 
on  to  say :  "  And  there  are  some  decisions 
which  appear  to  favour  the  opinion,  that  the 
omission  by  the  vendee,  within  a  reasonable 
time,  to  return  the  goods,  or  to  offer  to  doso^ 
or  to  complain  of  the  breach  of  warranty,  was 
a  ground  for  reducing  the  price,  even  in  cases 
where  an  early  objection  to,  or  return  of,  the 
goods  would  have  given  him  this  righC 
*'  But  these  cases''  (he  added,  dting  Mimdet 
V.  Steel  and  2  Smith  L.  C.  16,  17)  '^majnow 
be  considered  to  be  overruled,  and  ihe  troe 
principle  would  seem  to  be  that,  where  %. 
party  may  refuse  to  receive  the  goods, 
may  return  them  if  they  be  not  such  as  fapj 
bargained  for,  the  acceptance  or  non  retntii', 
thereof  merely  affords  evidence  of  a  new  coom^i 
tract  on  a  quantum  valehat. " 

With  regard  to  the  facts  of  the  case,  it 
sufficient  for  him  to  .«iay  that,  on  the  13I 
March,  we  declined  to  pay  for  these  _ 
We  said  that  they  were  not  according  to 
contract.  If  that  was  not  a  distinct 
pudiaiion  of  the  contract,  he  did  not  ki 
what  was  one.  Afterwards,  seeing  thai 
agent,  Mr.  Wilson,  had  taken  delivery 
8()5  maunds,  we,  from  good  nature,  offered 
take  them  at*  a  reduction  of  2  Rs.  Tl 
however,  declined  to  accept  our  offer, 
insisting  that  they  had  fully  performed 
contract,  elected  to  sue  upon  the  whole 
tract.  Having  done  so,  it  was  too  late 
them  now  to  say  that  we  were  bound  by 
offer  to  pay  them  more  than  they  weie^ 
entitled  to.  As  they  had  preferred  to  brii  _ 
us  into  Court,  and  to  have  their  legal  righti 
tried,  they  must  abide  by  the  consequences. 

Mr.  Marindin  said  there  had  been  no?^ 
payment  into  Court. 

Mr.  Evans  replied  that  there  was  no  mtfr 
to  that  effect  under  the  Procedure  Code,  bol- 
that  the  money  had  been  tendered. 

'Ihe  Chief  Justice. — There  is  no  proTlpr 
sion  in  the  Procedure  Code  for  payment  lOtfiR 
Court,  and  there  is,  in  point  of  fact,  no  <xdS^ 
to  receive  the  money. 

The  judgment  of  tne  Appellate  Bench  wu 
delivered  as  follows  by — 

Couch,  C.J. — Upon  the  question  which  was 
raised  by  Mr.  Marindin  at  the  commence* 
ment  of  his  argument,  and  which  was  also  ar* 
gned  to  some  extent  by  the  learned  Advocate* 
General,  wnether  the  seed  was  such  as  w» 
contracted  for,  I  think  we  cannot  disturb  tto 
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finding  of  the  learned  Judge,  who  evidently 
had  a  disposition  (I  do  not  say  any  improper 
disposition)  to  allow  the  plaintifT  to  recover. 
The  learned  Jadge  says  in  his  judgment : 
^"I  do  not  think  it  possible,  in  the  face  of 
^  these  statements,  to  infer  that  the  seed  which 
"the  plaintiffs  were  ready  to  deliver  was  seed 
"of  the  season  1870-71,  as  far  as  it  was 
*^  reasonably  possible  to  procure  it.  It  may 
"have  been  seed  as  good  or  better  than  the 
''seed  of  that  season;  and  it  may  also  have 
''been  seed  which  planters  generally  would 
''be  willing  to  accept;  but  it  is  not  shown 
"to  have  been  such  seed  as,  according  to  the 
;  ^'plaintiffs'  own  interpretation  of  the  con- 
**  tract,  they  had  contracted  to  deliver," 
Ibit,  certainly,  appears  to  me  to  be  borne  out 
hytheevidence  in  the  case,  and  the  distinction 
ketween  the  case  which  Mr.  Marindin  quoted 
tons,  the  Calcutta  Linseed  Case  {WieUr  v. 
Schilliszi,  17  C.  B.  619)  and  the  present,  is 
that  in  that  case  there  was  no  warranty,  but  a 
mere  description,  whereas  in  the  present  case 
is  a  guarantee  that  the  seed  should  be 
tf  the  growth  of  the  year  1870-71.  The 
oment  in  the  Calcutta  Linseed  Case  of 
'.  Justice  Montague  Smith,  who  was  coun- 
for  the  defendant,  was  founded  on  the  fact 
there  was  no  warranty.  That  case  does 
apply  to  the  present.  Then,  taking  it  to 
proved  (and  I  think  it  is)  that  the  seed 
ich  was  sent  by  the  plaintiffs  was  not  such 
answered  to  the  warranty  in  the  contract, 
have  to  consider  whether  the  plaintiffs  are 
itled  to  recover  for  the  865  maunds  which 
defendants  retained  according  to  the 
ilice  contracted  for,  which  the  learned  Judge 
In  awarded  to  them. 

.'  I  think,  upon  the  evidence  of  Mr.  Wilson, 

tethe  defendants  must  be  considered  to  have 

SBcepted  the  865  maunds  as  being  in  accord- 

tDoe  with  the  contract,  although  they  were 

lot  really  so,  because  his  evidence  shows  that, 

:ifier  this  seed  had  arrived,  and  whilst  it  was 

1i  the  boats,  samples  were  taken.     Those 

Kmples  were  in  the  hands  of  Mr.  Wilson  as 

IK^t  for  the  defendants,  and  he   must   be 

^en  to  have  bad  their  authority  to  accept 

Ae  goods  on  their  behalf.     He  did,  in  fact, 

let  under  the  authority,  and  accepted  the 

leed.    He  had  full  opportunity  of  ascertain- 

ifig* whether  the  865  maunds  answered  to  the 

contract.    Having  had  that,  he,  as  he  says, 

gwe  directions  to  Peter,  who  was  authorized 

:  tp^ctonder  him,  to  take  delivery  of  that  quan- 

;  %  of  seed,  and  to  remove  it  to  the  godowns 

^ of  the  defendants,  and  it  was  removed.     Mr. 

[  Wilson,  indeed  from  his  own  expressions,  felt 

F  that  be  was  accepting  the  seed,  but  he  said  he 
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accepted  it  under  a  mistake.  I  think,  although 
he  says  he  did  not  accept  it  under  the  con* 
tract,  there  was  such  an  acceptance  after  he 
had  an  opportunity  of  examining  the  seed  as 
concludes  the  defendants  from  saying  that 
that  portion  did  not  comply  with  the  warrant- 
ty.    Now,  what  was  the  effect  of  that  accept- 
ance.^ They  accepted  it,  at  the  utmost,   as 
a  portion  of  the  seed  which  the  plaintiffs 
contracted    to    deliver.     The   contract  is  a 
contract    for    the    delivery    of    the    entire 
quantity  of  2,000  maunds.     It  is  for  ''  2,000 
"  maunds  of  fresh,  clean,  and  good  up-cotin- 
"  try    indigo    seed,   guaranteed    growth    of 
"season    1870-71,    at    Rs.   u  per  maund, 
"to    be    delivered    at    Hadjeepore    in    all 
"  February  then  next,  payment  to  be  made 
"by    an    approved   draft  or  cheque  at  30 
"days'   date  from  delivery."     It  is  clearly, 
as  I  have  said,  a  contract  for  the  entire  quan* 
tity  of  the  seed,  viz.,  2,000  maunds.    Now,  the 
law  upon  that  is  perfectly  well  understood. 
I  will  only  refer  to  the  way  in  which  it  is 
stated  in  Mr.  Leake's  Book  on  Contracts,  p.  33. 
I  select  this  as  giving  a  very  good  summary 
of  the  decisions  bearing  upon  the  point.     He 
says:  "Similarly,  upon  a  contract  with  an 
'*  executory  consideration,  if  the  promisee,after 
"  part-performance  of  the  consideration,refuse8 
"  to  complete  it,  the  promiser  may,  in  general, 
"  treat  the  contract  as  rescinded ;  but,  in  such 
"  case,  by  retaining  the  part- performed  con- 
"  sideration,  he  may  render  himself  liable 
"  upon  a  new  contract  arising  from  such  exe- 
"  cuted  consideration.     Thus,  in  contracts  of 
"  sale  of  a  certain  quantity  of  any  article,  if 
"  part  only  is  delivered,  and  the  seller  fails  to 
"deliver  the  rest,  the  purchaser  may  return 
"  the  part  delivered  ;  but,  if  he  elects  to  keep 
"it  after  the  seller  has  failed #iR  performing 
"  his  contract,  he  is  taken  to  consent  to  pay 
"the  value; "  and  he  quotes,  amongst  other 
authorities  for  that,  the  case  of  Shipton  v. 
Casson      (5 '   B.     &     C.      378).     In      that 
case,    Mr.    Justice    Bayley    in     his    jtidg- 
ment  said :  "  Where  an  entire  contract  for 
"  goods  is  performed  in  part,  and  the  whole 
"  may  be  completed,  no  action  will  lie  in 
"  respect   of   that  which    has    been    done; 
"  until    after   the    expiration   of   the    time 
"  fixed  for  the  completion  of  the  whole.     But, 
"  where  some  of  the  goods  have  been  deliver- 
"  ed,  and  the  vendee  does  not  return  them 
"  upon  the  failure  of  the  vendor  to  perform 
"  his   part  of  the  contract,  the  latter  may 
"  bring  an   action  for  the  value  (not  the 
"stipulated  price)  of  those  goods,  although 
"  he  is  liable  to  a  cross-action  for  the  breach 
"  of  his  contract."  Mr.  Leake  continues :  "So. 
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**  under  a  contract  of  sale  of  goods  by  de- 
''scription,  if  the  goods  delivered  are  not 
^*  according  to  the  description,  they  may  be 
"  returned ;  but,  if  they  are  kept,  the  seller 
^*  may  claim  their  value,  because,  as  explained 
*'*  by  Parke,  J.,  from  the  circumstances,  a  new 
*' contract  may  be  implied."  That  agrees 
with  the  passage  from  Chitty  on  Contracts, 
which  Mr.  Evans  referred  to. 
.  In  this  case,  although  the  defendants,  by 
the  acceptance  of  the  865  maunds,  might 
have  been  precluded,  and,  I  think,  would  have 
been  precluded,  from  objecting  that  that 
quantity  did  not  correspond  with  the  contract 
if  the  plaintiffs  had  delivered  the  remainder 
of  the  2,000  maunds,  yet  the  plaintiffs,  not 
having  delivered  what  they  contracted  to 
deliver,  can  only  recover  for  the  865  maunds 
as  on  a  new  contract,  a  new  contract  arising 
at  the  time  when  the  goods  were  accepted, 
and  a  contract  (o  pay  for  the  goods  according 
to  their  value,  and  not  according  to  the  rate 
stipulated  for  the  3,000  maunds.  The  plaintiffs 
can  have  no  right  to  recover  in  accordance 
with  the  price  in  the  contract  if  they  have 
not  performed  it.  To  hold  they  can  oblige 
the  defendants  to  pay  for  the  865  maunds  at 
the  price  mentioned  in  the  contract  would  be 
making  the  defendants'  conduct  in  accepting 
a  portion  of  the  goods  amount  to  the  entering 
into  a  new  contract  with  the  plaintiffs  to  take 
865  maunds,  and  pay  for  that  quantity  at  the 
rate  of  1 1  rupees  a  maund,  which  certainly 
was  not  the  intention  of  the  parties  at  the 
time  the  goods  were  taken  out  of  the  boats, 
and  put  in  the  godown  of  the  defendants. 

This  view  of  the  case  was  apparently  not 
present  to  the  mind  of  the  learned  Judge 
when  he  made  the  decree  for  payment  accord- 
ing to  the  ratCTBentioned  in  the  contract.  The 
price  the  defendants  ought  to  pay  is  certainly 
not  more  than  what  they  tendered,  looking  at 
the  evidence  of  the  falling  price  in  January 
and  February.  There  must  be  a  decree  for 
7,785  rupees,  and,  inasmuch  as  the  result 
shows  that  the  plaintiffs  were  entirely  in  the 
wrong,  and  ought  to  have  taken  that  sum, 
tbcy  must  pay  the  entire  costs  of  this  suit  on 
scaJe  No.  2.  ^ 

MacphersoHy  ^.— I  am  of  the  same  opinion. 


The  2ist  February  1872. 
Present : 

The  Hon'hle  F.  B.  Kemp  and  E.  Jackaon, 

Judges. 

AttMhmeat-Annuity-Act  VI H.  of  1859,  s.  205. 


Case  No.  357  of  1871. 

Miscellaneous  Appeal  from  an  order  passtd 
by  the  Judge  of  East  Burdwariy  daUi 
the  zoih  September  i8ji. 

Maharajah  Dheraj  Mahtab  Chand  Bahadoor 
(Decree-holder),  Appellant, 

versus 

Sreemuttee  Dhun  Coomaree  Bibee  and  othen 
(Judgment-debtors),  Respondents. 

Baboos  Chunder  Madhuh  Gkose,  Romnh 
Chunder  Mitter,  and  Hem  Chunder 
Banner] ee  for  Appellant. 

Baboo  Ashootosh  Dhur  for  Respondents. 

An  anunity,  the  payment  of  which  is  a  charge aposai 
estate,  is  property  which  can  be  attached  under  lli 
provisions  of  section  205,  Act  VIII.  of  1S59,  at  At 
instance  of  the  person  who  has  inherited  the  estate  fm 
the  grantor  of  the  annuity,  and  by  whom  the  toooi^ 
is  payable. 

Kemp,  J. — It  appears  that  the  late 
ranee  of  Burdwan  made  a  charge  upon 
estate,  Pergunnah  Havelee,  to  the  extent 
400   rupees  per   mensem,   as  allowance 
maintenance  to  her  brother.   Baboo 
Chand.     On  the  death  of  the  Maharanee, 
Rajah  of  Burdwan  inherited  this  pergo 
and,  therefore,  took  the  estate  burthened 
the  payment  of  this  annuity  to  the  b 
of  the  Ranee.     Sham  Chand,  it  appears, 
indebted  to  the  Rajah  and  to  other  peopk 
and  the  Rajah  now  seeks  to  execute  a  d 
which  he  holds  against  Sham  Chand,  bj  se! 
ing  a  portion  of  the  annuity  payable  by  hfli' 
to  his  judgment-debtor.  Baboo  Sham  C 
The  Judge  of  East  Burdwan  has  held 
under  section  205  of  the  Code  of  Civil 
dure,  this  property  cannot  beattached  andsoli 
He  also  quotes  two  decisions  of  this  Court 
one  dated  the  5th  of  February  1863,  and  the 
other  a  later  decison,  which  is  to  be  founds 
in  Volume  XL,  Weekly  Reporter,  page  ijfl.^ 
The  Judge  observes  that  he  need  not  g»/ 
beyond  the  decision  of  the  former  date,ina8* 
much  as  that  decision  is  a  ruling  upon  tkt^ 
very  point  before  him,  and  which  he  is  bound 
to  respect.     He,   therefore,  declines  to  be 
guided  by  the  later  decision  to  be  found  in 
Volume  XL,  page  138. 

The  Rajah  appeals  on  the  ground  that  the 
Lower  Appellate  Court  is  wrong  in  holdiag 
that  the  right  to  receive  an  annuity  of  tte'" 
description  cannot  be  attached  and  sold  nnder 
section  205,  and  that  the  Judge  ought  to 
have  followed  the  ruling  in  Weekly  Reporter/ 
Volume  XL 

We  are  of  opinion  that  the  decision  of  tbe 
5th  of  February  1863  is  not  a  ruling  on  the 
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same  point  which  is  now  before  the  Judge. 
The  Rajah  was  not  a  party  to  that  case ;  a 
third  partj,  Futeek  Chand  Baboo,  brought  a 
soit  to  obtain  a  declaration  of  his  right  to  sell 
t  portion  of  this  pension.  Now,  it  is  very 
clear  that,  In  respect  to  a  third  party,  there 
might  be  good  and  valid  objections  to  his 
being  allowed  to  proceed  in  execution  as 
against  any  portion  of  this  pension.  As  this 
pension  is  payable  by  the  Maharajah,  and  is 
a  charge  upon  the  estate  which  he  has 
ioherited  from  the  Ranee,  he  might  very  well 
object  {0  have  this  pension  split  up,  and 'the 
payment  of  it  made  compulsory  upon  him  to 
lerera]  pensioners  instead  of  one.  But  the 
case  before  the  Court  now  is  the  case  of  the 
Kajah  himself,  the  party  who  has  to  pay  the 
fnsbn,  and  therefore  he  will  pay,  as  hitherto, 
iie  pension  to  Sham  Chand  and  his  heirs, 
any  portion  of  that  pension  which 
y  be  represented  by  the  sum  which  the 
(for  we  think  there  is  no  doubt  that 
Rajah  will  purchase  the  annuity)  pays  for 
portion  of  the  annuity,  that  sum  going 
8  the  satisfaction  of  the  Rajah's  decree, 
the  decision  to  be  found  in  Volume  XI.  of 
Weekly  Reporter  (present  Justices  Kemp 
Glover),  we  held  that  the  estate  of  the 
X  in  that  case  being  chargeable  with 
ps^ent  of  salary,  and  as  in  the  event  of 
yment  of  that  salary  the  grantee  or 
representatives  could  recover  the  salary 
from  the  estate  which  is  charged  with 
payment  of  that  salary,  it  came  within 
pm^iew  of  section  205,  and  can  be 
hed  and  sold  under  that  section.  In  this 
also  the  pergunnah  of  Havelee  is 
with  the  payment  of  an  annuity ;  and 
the  annuity  is  not  paid,  the  pergunnah  is 

to  sale  for  its  payment. 
1  We,  therefore,  think  that,  under  the  ruling 
dy  quoted  from  Volume  XL,  the  Rajah 
liberty  to  execute  his  decree  as  against 
property. 
We  reverse  the  decision  of  the  Judge,  and 
ee  this  appeal,  but  without  costs. 


The  18th  January  1872. 

Present : 

Hon'ble  H.  V.  Bayley  and  Dwarkanalh 
Mitter,  Judges,    • 

Possession— Lease— Evidence  (Rejec- 
tion of)h— Error  in  Law. 

Case  No.  845  of  1871. 


Special  Appeal  from  a  decision  passed  hy 
the  .Subordinate  Judge  of  Pubna  in 
Rajshahye,  dated  the  28th  April  tSjr, 
reversing  a  decision  of  the  Moonsiff  of 
that  district^  dated  the  i^th  February 
iSyo, 

Huro  Chunder  Chowdhry  (one  of  the 
PlaintifiFs),  Appellant, 

versus 

Gobind  Chunder  Moitree  and  others 
(Defendants),  Respondents, 

Baboo  Radhika  Churn  Mitter  for 
Appellant. 

Baboos  Issur    Chunder    Chuckerbutty    and 
Kalee  Mohun  Doss  for  Respondents. 

In  a  suit  for  possession  by  a  lessee,  where  evidence 
was  erroneously  rejected  by  reason  of  a  total  misconcep* 
tion  of  the  position  of  plaintiff's  lessor,  and  such  rejec- 
tion affected  the  decision  of  the  case  on  its  merits*  the 
error  was  held  to  be  an  error  in  law. 

Mitter,  J. — This  suit  was  instituted  by  the 
plaintiff,  now  special  appellant  before  us,  for 
possession  of  a  piece  of  land,  under  a  maw- 
rosee  pottah  alleged  to  have  been  granted  to 
him  by  one  Haran  Chunder  Chowdhry  on  the 
29th  Joist  1273  He  was  opposed  by  the 
defendants,  Gobind  Chunder  Moitree,  Ram- 
zan  Shaikh,  Kuromuddee  Lushker,  and 
Nukee  Gazee.  The  first  defendant,  Gobind 
Chunder  Moitree,  claims  the  property  in  dis- 
pute under  a  kobalah  alleged  to  have  been 
executed  in  his  favour  by  the  said  HaraH' 
Chunder  Chowdhry;  but  the  date  of  this 
kobalah  is  not  mentioned  in  his  written 
statement.  The  other  defendants,  Ramzan 
Shaikh,  Kuromuddee  Lushker,  and  Nukee 
Gazee,  claim  to  hold  the  land  in  question 
under  a  lease  granted  to  them  by  one  KristO' 
Soonduree  Debia,  the  daughter  of  the  defend*-- 
ant  Gobind  Chunder  ;  but  on  what  date  such 
lease  was  granted  it  is  not  stated  in  their 
written  statement,  nor  is  there  any  mention  • 
in  it  of  the  date  when  the  alleged  mowrosee 
pottah  in  favour  of  Kristo  Soonduree  was 
granted  by  Haran  Chunder.  The  Moonsiff 
who  heard  this  case  in  the  first  instance 
gave  a  decree  to  the  plaintiff  upon  the  ground 
thatJie,  the  plaintiff,  had  proved  the  genuine- 
ness  of  his  mowrosee  pottah  by  the  testi- 
mony of  three  credible  witnesses,  and  that  the 
allegations  put  forward  by  the  defendants, 
Gobind  Chunder,  Ramzan,  Kuromuddee,  and 
Nukee  Gazee,  were  without  any  foundation 
in  truth,  neither  of  those  parties  having 
produced  their  title-deeds,  nor  given  any 
explanation  whatever  to  account  for  their 
non-production. 
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On  appeal,  the  Subordinate  Judge  of  Raj- 
shahye  reversed  the  decision  of  the  Moon- 
siff  upon  the  bare  ground  that  the  plaint- 
iff had  failed  to  prove  that  he  was  dis- 
possessed by  the  defendants  on  the  particular 
day  mentioned  in  his  plaint.  In  special  ap- 
peal, the  case  came  before  us,  and  we 
remanded  it  to  the  Lower  Appellate  Court  for 
the  determination  of  certain  issues  which 
were  specifically  laid  down  in  our  order  of 
remand,  as  it  appeared  to  us  that  the  Subor- 
dinate Judge  was  wrong  in  dismissing  the 
plaintiff's  suit  upon  the  narrow  ground  above 
referred  to.  The  Subordinate  Judge  has 
now  determined  those  issues  against  the 
plaintiff,  and  hence  the  present  special  appeal. 

We  are  of  opinion  that  the  decision  of  the 
Subordinate  Judge  cannot  be  supported.  It 
18  clear  from  the  very  first  sentence  of  his 
judgment  that  he  has  altogether  misunder- 
stood the  position  of  the  parties  in  this  case 
and  the  nature  of  the  rights  respectively 
claimed  by  them.  It  is  admitted  on  all  sides 
that  Haran  Chunder  was  the  original  owner 
of  this  land.  The  plaintiff  claims,  as  we 
have  already  observed,  under  a  moivrosee 
lease  from  Haran  Chunder,  bearing  date  29th 
Joist  1273,  and  the  titles  set  up  by  the 
defendants,  Gobind  Chunder,  Ramzan,  Kuro- 
muddee,  and  Nukee  Gazee,  depend  upon  a 
bill  of  sale  in  favour  of  Gobind  Chunder,  and 
a  mowrosee  lease  in  favour  of  his  daughter 
Kristo  Soonduree  Debia,  both  of  which 
documents  are  alleged  to  have  been  granted 
by  the  said  Haran  Chunder.  The  Subordi- 
nate Judge,  in  dealing  with  the  evidence  in 
this  case,  pays  no  attention  whatever  to  the 
way  in  which  the  defendants  have  conducted 
their  defence,  or  to  the  grounds  on  which  the 
Moonsiff's  judgement  is  based. 

In  dealing  with  the  evidence  of  the  plaint- 
iff's witnesses,  the  Subordinate  Judge  makes 
the  following  remarks :  *'  The  plaintiff's  wit- 
"ness  No.  i,  Chunder  Nath  Chowdhry,  has 
'*  stated  that  the  plaintiff's  lessor  (party 
"  granting  the  pottah  to  the  plaintiff)  Haran 
'•  Chowdhry  held  possession  up  to  the  year 
"  1273  B.  S.,  ^  tf.,  the  time  when  the  pottah, 
"  Ac,  were  granted.  But  he  has  failed  to 
"state  from  what  time  the  said  Haran  Chun- 
"  der  first  began  to  hold  possession. " 

Now,  in  the  first  place,  it  is  quite  clear 
from  the  facts  above  stated  that  the  date  on 
which  Haran  Chunder  acquired  his  posses- 
sion was  not  important.  Nevertheless,  be- 
cause a  witness  of  the  plaintiff  did  not  men- 
tion anything  about  that  date  in  the  course  of 
his  examination,  and  because,  as  the  Subor- 
duiate  Judge   says   in    another  part   of   his 


judgment,  he  is  a  relative  of  the  plaintiff, 
therefore  his  evidence  must  be  rejected  as  a 
matter  of  course. 

We  think  that  this  a  very  incorrect  way  of 
dealing  with  the  evidence  of  witnesses  ;  and 
we  are  also  of  opinion  that  the  error  is  an  error 
in  law,  it  being  an  error  based  upon  a  total 
misconception  of  the  position  of  Haran  Chun- 
der, and  substantially  affecting  the  decision  of 
the  case  on  the  merits. 

We,  therefore,  reverse  the  decision  of  the 
Subprdinate  Judge,  and,  as  a  matter  of  form, 
remand  the  case  to  him;  and  then  remove  it 
from  his  file  to  that  of  our  own  to  be  tried 
as  a  regular  appeal. 

Having  heard  the  Regular  Appeal  No.  21 
of  1872,  we  feel  no  hesitation  in  saj^ing  that 
the  plaintiff  has  made  out  his  case  most  satis- 
factorily. .  The  mowroset  lease  under  which 
he  claims  is  a  registered  document,  and  it 
has  been  proved,  as  the  Moonsiff  observes, 
by  the  testimony  of  three  credible  witnesses* 
The  evidence  of  the  witness  Chunder  Natk. 
Chowdhry  appears  to  us,  so  far  from  bein|f: 
weak  as  the  Subordinate  Judge  characterized 
it,  to  be  as  satisfactory  as  it  could  be.    Oa^ 
the  other  hand,  the  defendants  have  not  mad(^ 
the  slightest  attempt  to  prove  any  of  thai 
allegations.     They  have  not  produced  thdl 
original  title-deeds,  nor,  as  we  have  alrea^^ 
observed,  given   any   explanation  for  thA 
non-production.     The    defendants  Ramirt 
Shaikh,  Kuromuddee,  Lushker,  and  Nuke< 
Gazee,  allege  that  they  have  been  in  possessio< 
of  the  disputed  land  for  a  period  of  twenty* 
five  years  under  a  lease  granted  to  them  bj 
Haran  Chunder  Chowdhry,  which  lease  wai 
subsequently  confirmed  by  Kristo  Soonduree 
the  daughter  of  the  defendant  Gobind  Choa* 
der.     No  dakhilas  have  been  produced  by 
these   defendants  to .  prove   that  they  ever 
paid  rent  to  Haran  Chunder  or  to  Kristo  Sooih 
duree  for  any  part  of  the  land  in  question { 
and  although  they  have  produced  two  wiH 
nesses  who  state  in  their  depositions  that thqi 
have  seen  them  paying  rent  to  Kristo  Soorf 
duree  for  the  last  fifteen  or  sixteen  years,  tfcH 
evidence  of  those  witnesses  is,  in  our  opiniofti" 
unworthy  of  belief.     Indeed,  from  what  we 
have  seen  of  the  facts  of  this  case,  thedefcnce; 
set  up  in  it  appears  to  us  only  a  concoctioa. 
of  the  defendant  Gobind  Chunder  in  prd^ 
to  deprive  the  plaintiff  of  his   rights  undw 
the  lease  granted  to  him  by  the  admitlja: 
owner  Haran  Chunder  Chowdhry  under  th«r 
colour  of  a  bill  of  sale  alleged  to  have  bcca 
executed  in  his  own  favour  and  a  mm^rn^ 
pottah  alleged  to  have  been  granted  to  1»; 
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daughter  Kristo  Soondaree  Debia,  neither  of    for    which    the    mesne-profits   are   claimed 

which  docaments  have  been  produced.  !  extends  from  the  27th  of  Kariick  1 271  to  the 

^     ..    .        .       ,         .    *  ,u^  vf^^^e-.ff'c    5th  of  Srabun  1276.     The  lower  Court  has 

Considermg,  therefore,  that  the  Moons  ff  s    ^^^^^  ^  ^^^^^^  ^^  modification  of  the  claims, 

decision  IS  perfectly   right,  we   affirm   that    ^^^  ^^^^^  ^^^^^  ^^^^  ^pp^^j^  ^^^,^  ^^^^  p^^^ 


decision  with  all  costs. 


ferred  to  us — one  by  the  plaintiff,  the  other  by 
the  defendant.  The  contention  in  plaintiff's 
appeal  (No.  124  of  1871)  is  substantially  re- 
ducible to  a  single  point,  namely,  whether  the 
lower  Court  is  right  in  deducting  a  sum  of 
1,416  rupees  from  the  annual  hustobood  or 
collections  of  the  ialook,  that  sum  being  the 
amount  of  Government  revenue  payable  by  the 
defendant  on  account  of  the  estate  within 
Mesoe-profits  (Mode  of  calculaUng:)— Dispos-  !  ^^j^h  the  ialook  is  situated.  We  are  of 
scssion-Landlord-Wrong-doer.  ^p.^.^^^  ^^^^  ^j^jg  p^^^j^^  ^j  ^^e  lower  Court's 

Regular  Appeals  from  a  decision  passed  by  '  decree  requires  some  slight  modification.     In 


The  19th  January  1872. 

Present  : 

TbeHon'ble  F.  A.  Glover  and  Dwarkanath 
Mitter,  Judges, 


the   Officiating    Judge    of   Backer gunge^ 
dated  the  2^th  February  i8jr. 

Case  No.  112  of  1871. 

Bhoyrub  Chunder  Mojoomdar  and  others 
(Defendants),  Appellants, 

versus 

Huro  Prosunno  Bhuttacharjee  Chowdhry 
(Plaintiff),  Respondent. 

Baboos  Romesh  Chunder  Mitter  and 
Doorga  Mohun  Doss  for  Appellants. 

iaboo  Kalee  Mohun  Doss  for  Respondent. 

Case  No.  124  of  1871. 

Haro  Prosunno  Bhuttacharjee  Chowdhry 
(Plaintifif),  Appellant, 

versus 

BhojTub  Chunder  Mojoomdar  (Defendant), 

Respondent, 

Baboo  Kalee  Mohun  Doss  for  Appellant. 

Baboo  Doorga  Mohun  Doss  for  Respondent. 

HiLD  that  the  mode  of  estimating^  the  amount  of 
.-■^^^P*"^^**  in  respect  of  a  talook  held  by  plaintiff 
2*J defendant  was  to  ascertain  the  amount  of  profits 
Jnich  plaintiff  coald  have  realized  from  the  talook  if  he 
'■J^«>tbeen  dispossessed  therefrom  by  the  wrongful  act 
T*J*ndant;  and  that  as  there  was  no  necessary  rela- 
oon  between  those  profits  and  the  amount  of  revenue 
gj«>fc  by  the  latter  on  account  of  the  inferior  holding, 
••«  ^revenue  cannot  be  treated  as  an  element  in  the 
wul^on  J  but  that  the  amount  of  rent  payable  by 
jowtiff  to  defendant  ought  to  be  deducted  from  the 
tJ^«!culations  of  the  talook.  Held  also  that  there 
•oned  no  reason  why  the  same  rule  should  not  be 
Mopted  10  this  case,  merely  because  the  wrong-doer  was 
we  landlord. 

j^'^^  7. — This  was  a  suit  for  mesne- 
pnAs  in  respect  of  a  ialook  held  by  the 
plamtifE  under  the  defendant,  and  the  period 


order  to  estimate  the  amount  of  mesne-profits 
due  to  the  plaintiff,  all  that  we  have  to  do  is  to 
ascertain  the  amount  of  profits  which  he  could 
have  realized  from  his  talook,  if  he  had  not 
been  dispossessed  therefrom  by  the  wrong- 
ful act  of  the  defendant ;  and  as  there  is  no 
necessary  relation  between  those  profits  and 
the  amount  of  revenue  payable  by  the  latter 
on  account  of  the  superior  holding,  such 
revenue  cannot  be  treated  as  an  element  in 
the  calculation.  The  amount  of  rent  pay- 
able by  the  plaintiff  to  the  defendant  ought, 
however,  to  be  deducted  from  the  gross 
collections  of  the  talook,  and  as  this  amount 
has  been  determined  by  us  in  special  appeal 
No.  583  of  1871  to  be  1,322  rupees  11 
annas  and  10  gundahs,  this  sum  (and  not  the 
sum  of  1,416  rupees)  should  be  deducted  from 
the  gross  rental  of  each  of  the  years  for 
which  the  mesne-profits  are  claimed. 

It  has  been  argued  that  as  this  is  a  suit 
for  mesne-profits  against  a  wrong-doer,  the 
Court  has  no  power  to  allo\^  Any  set-off  on 
account  of  any  rent  payable  to  him,  parti- 
cularly when  his  cause  of  action  in  respect  of 
such  rent  is  barred  by  limitation,  as  in  the 
present  case.  But  this  argument  is  entirely 
founded  upon  a  misapprehension,  for  the 
deduction  is  made  not  by  way  of  set-off  at 
all.  The  mesne-profits  are  claimed  in  re- 
spect of  an  under-tenure  for  which  rent 
was  actually  payable  to  the  defendant,  and 
in  a  case  of  this  description,  the  net  and  not 
the  gross  profits  of  the  talook  ought  to  be 
taken  as  the  true  measure  of  the  damages, 
for  mesne-profits  are,  after  all,  nothing  but 
damages.  If  the  rent  had  been  payable  to 
a  third  party,  and  the  defendant  had  actually 
paid  it,  there  can  be  no  doubt  whatever  that 
the  Court  would  have,  in  assessing  the  mesne- 
profits,  deducted  the  rent  so  paid  from  the 
gross  proceeds  of  the  talook;  and  we  seonp 
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reason,  in  justice  or  equity,  why  the  same 
rule  should  not  be  adopted  in  this  case,  merely 
because  the  wrong-doer  happens  to  be  the 
landlord  also.  We  cannot  allow  the  plaintiff  to 
recover  anything  more  than  what  is  sufficient 
to  indemnify  him  for  the  loss  he  has  sustain- 
ed by  the  wrongful  act  of  the  defendant ;  and, 
under  the  circumstances  stated  above,  we 
are  clearly  of  opinion  that  the  amount  of 
that  loss  .is  correctly  measured  by  the  net 
profit  which  he  could  have  realized  from  his 
talook,  if  the  wrongful  act  had  not  been 
committed  at  all. 

The  appeal  of  the  defendant  (No.  112  of 
1871)  can  be  disposed  of  in  a  few  words. 
The  first  item  objected  to  by  the  defendant 
is  one  of  319  rupees  10  annas  and  11  gun- 
dahs.  This  sum  the  Judge  has  found  ought 
to  have  been  collected  by  him  from  a  ryot 
named  Mofeezooddeen ;  but  he  failed  to  do  so 
in  consequence  of  his  having  allowed  the 
prescribed  period  of  limitation  to  expire 
whilst  he  was  carrying  on  an  unsuccessful 
suit  against  the  said  Mofeezooddeen  for 
enhancement  of  rent.  We  see  no  reason  what- 
ever for  interfering  wiih  the  Judge's  decision 
on  this  point.  The  defendant  was  clearly 
guilty,  of  negligence  in  not  collecting  this 
amount,  and  he  must,  therefore,  bear  the 
consequence. 

The  next  item  is  one  of  52  rupees 
15  annas  and  6  pie.  This  item  relates  to  a 
sum  of  money  collected  by  the  defendant  from 
the  ryots  of  the  (alook  on  account  of  what  is 
called  "estate  improvement."  Whether  this 
amount  was  realized  in  consideration  of  any 
expenses  actually  incurred  by  the  defendant 
for  the  improvement  of  the  property  or  as  a 
mere  abwab,  it  does  not  appear  from  the 
record.  But  'm  either  case  it  is  clear  that  it 
forms  no  part  of  the  profits  which  the  plaint- 
ifif  could  have  realized  if  he  had  not  been 
dispossessed  by  the  defendant.  The  ryots 
who  paid  it  might  possibly  be  in  a  position  to 
recover  it  from  the  defendant,  but  the  plaint- 
iff has  no  right  to  treat  it  as  an  item  of  the 
loss  for  which  he  is  entitled  to  be  indemnified 
in  this  case.  This  decree  of  the  lower 
Court  ought,  therefore,  to  be  modified  to  this 
extent. 

The  last  objection  relates  to  a  sum  of 
400  rupees  which  has  been  found  by  the 
lower  Court  to  have  been  actually  collected 
by  the  defendant,  but  which  is  not  supported 
by  any  dakhilas  produced  by  the  ryots  by 
whom  it  is  alleged  to  have  been  paid.  We 
are  of  opinion  that  this  objection  is  futile. 
There  is  ample  evidence  on  the  record  to 
fiboMT   that   the    amount   in   qnestion    was 


actually  collected  by  the  defendant,  and  we  see 
no  reason  whatever  for  rejecting  that  evi- 
dence merely  because  no  dakhilas  arc  forth- 
coming. 

The  result  of  our  decision  is  that  a  decree 
should  be  entered  for  the  plaintiff  for  a 
sum  of  Rs.  1,991  3  annas  and  10  gaodahs, 
with  interest  at  6  per  cent,  from  the  date  of 
the  Judge*s  decision  to  that  of  realization. 
Each  party  is  liable  to  the  other  for  the 
costs  of  this  Court  and  for  those  of  the 
lower  Court  in  proportion  to  the  amoanis 
decreed  and  disallowed,  together  with  in- 
terest thereupon  at  the  above  rate  from  the 
dates  of  the  decisions  of  this  Court  and  of  the 
lower  Court  respectively. 

Glover,  J, — 1  concur  in  this  decision. 


The  i9ih  January  1872. 

Present: 

The  Hon'ble  F.  A.  Glover  and  Dwarkanath 

Mitter,  Judges. 

Suit  for  Rent— Plea  of  Ejectment— Evidence  (of 
Area  under  Cultivation) — Govemmeot  Met* 
surement— Notice— Act  X.  of  2859^  s.  13— Ex- 
press Agreement 

Case  No.  583  of  1871. 

Special  Appeal  from  a   decision  passed  hf 
the     Officiating   Judge  of    Backergungiy 
dated  the  24th  February  iSyr,  reversing  4. 
decision  of  the  Subordinate  ^Judge  of  tM 
district,  dated  the  24th  January  iSp, 

Bhyrub  Chunder  Mojoomdar  (Plaintiff), 

Appellant, 

versus 

Huro  Prosunno  Bhuttacharjee  (Defendant), 

Respondent. 
Baboo  Doorga  Mohun  Doss  for  Appellant. 
Baboo  Kalee  Mohun  Doss  for  RespondenL 

An  allegation  of  wronjfful  ejectment  of  defendant .^f 
plaintiff  is  no  answer  to  a  suit  for  rentdurinjf  the  pMioa 
of  dispossession.  ^^ 

A  measurement  made  by  Government  trom  ww» 
plaintiff  derives  his  title  was,  io  the  absence  <rf  ajF 
evidence  to  the  contrary,  held  as  admissible  m  evidence 
of  the  area  actually  found  under  cultivation.        . 

Section  13,  Act  X.  of  1859  (requiring  Pf«v»0ttsser«» 
of  notice),  has  no  application  to  a  case  in  whicft  tj^ 
is  an  express  written  eng^agement  between  ^np^'^S 
providing  for  the  i>ayment  of  rent  at  a  specihefl  iw^ 
from  a  specified  point  of  time. 

Mitter,  7.— This  was  a  suit  for  arrwff  j 
of  rent  for  the  year  1276,  and  the  pf^P*^ 
in  respect  of  which  the  arrears  are  cl»fflw 
is  a  talook  held  by  the  defendant  «o^  W 
plaintiff.    It  appears  that  the  plwn««  *** 
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dispossessed  the  defendant  in  the  year  1271, 
and  it  was  not  till  Srabun  1276  that  the  latter 
was  restored  to  possession  in  execution  of  a 
decree  passed  by  a  Court  of. competent  juris- 
(HctioD. 

The  lower  Court  has  dismissed  the  plaint- 
iff's claim,  on  the  ground  that  he  had  wrong- 
fully ejected  the  defendant.  But  this  is  by 
no  means  a  satisfactory  answer  to  the  suit,  for 
the  rent  sued  for  in  this  case  does  relate 
to  ihe  period  of  dispossession. 

The  question,  therefore,  is — what  is  the 
amount  of  rent  for  which  the  defendant  is 
fable?  The  talook  is  held  by  the  defendant 
voder  a  pottah,  and  it  was  on  the  strength  of 
this  pottah  that  the  suit  for  possession  was  de- 
creed in  his  favour.  This  document,  how- 
ever, contains  a  distinct  stipulation  by  which 
die  defendant's  predecessor  bound  himself 
tod  his  representatives  to  pay  rent  at  a  spe- 
cified rate  from  the  year  1263  upon  the  area 
actually  found  under  cultivation  by  a  measure- 
ment made  in  that  year.  This  measurement 
was  made  by  the  Government  from  whom 
ike  plaimiff's  title  is  derived,  and  in  the 
«bsence  of  any  evidence  to  the  contrary,  we 
«e  00  reason  whatever  for  impugning  the 
correaness  of  its  result.  Applying,  there- 
bre,  the  rates  specified  in  the  pottah  to  the 
foamity  of  cultivated  land  thus  ascertained, 
«e  find  the  jumma  of  the  taloolc  to  be 
143^2  rupees  11  annas  and  10  gundahs  per 
innam,  and  the  plaintiff  is  justly  entitled,  in 
Our  opinion,  to  a  decree  for  that  amount. 

It  has  been  argued  that  a  suit  like  the 
present  cannot  be  maintained  without  the 
previous  service  of  a  notice  under  section 
13,  Act  X.  of  1859.  But  this  objection 
M  futile,  inasmuch  as  it  is  beyond  all  dis- 
pote  that  section  13  has  no  application  to 
tease  in  which  there  is  an  express  written 
•ogagement  between  the  parties,  providing 
for  the  payment  of  rent  at  a  specified  point 
of  time.  We  wish  to  add  thdt  the  measure- 
>Mnt  above  referred  to  was  made  in  the 
presence  of  the  defendant. 

I^  a  decree  be  entered  for  the  plaintiff 
^  the  stim  of   1,322  rupees  11  annas  and 


The  20th  January  1872. 

Present : 

Sir  James  W.  Colvile,  Sir  Montague  Smith, 
Sir  Robert  P.  Collier,  and  Sir  Lawrence 
Peel. 

• 

Purchase  of  Inoinioveable  Property— Resulting 
Trast — Suit  to  set  aside  Purchase  after  zi 
years  and  after  Death  of  all  Parties  who  knew 
the  Transaction. 

On  Appeal  from  the  High  Court  at 
Calcutta.* 

Mussumat  Ameeroonnissa  Khanum  and 

others 

versus 

Mussumat  Ashruffoonnissa. 

Suit  brougfht  to  recover  possession  of  a  talook  upon 
the  alleged  ground  that  the  moneys  with  which  the 
purchase  was  made  were  not  the  moneys  of  the  person 
m  whose  name  the  property  was  brought,  but  of  a  lady 
with  whom  he  was  living  as  her  husband,  and  that 
there  was  a  resulting  trust  in  her  favour.  The  Privy 
Council  considered  that  the  very  principle  of  a  result- 
ing trust  was  that  the  property  had  been  purchased  with 
money  belonging  to  another,  with  an  implied  trust  that 
it  should  belong  to  that  other  person  to  whom  the  money 
also  belonged ;  but  that  if  it  was  the  intention  of  the 
person  to  whom  the  money  belonged  that  there  should 
be  no  such  trust,  no  such  implied  trust^could  arise  by 
implication,  and  the  presumption  would  then  be  met 
by  the  facts.  Considering  also  that  the  suit  was  brought 
to  set  aside  a  purchase  which  had  been  made  1 1  years 
before,  and  had  remained  unimpeached  from  the  time 
when  it  was  first  made  until  the  institution  of  this  suit, 
and  that  the  suit  was  brought  after  the  death  of  all  the 
parties  who  knew  the  transaction  and  could  have  ex- 
plained it,  their  Lordships  were  of  opinion  that  every 
Court  would  be  bound  to  look  with  very  great  jealousy 
at  the  evidence  which  was  brought  forward  to  3upport 
such  a  case. 

This  is  an  appeal  from  a  judgment  and 
decree  of  a  Division  Bench  of  the  High  Court 
of  Calcutta,  which  affirmed  the  decree  of  the 
Principal  Sudder  Ameen  of  Bhangulpore,  dis- 
missing the  suit  of  the  appellants.  The  suit 
was  brought  to  recover  possession  of  the  talook 
Nisf  Ambey,  which  had  been  purchased  by 
Velayet  Hossein  in  his  own  name  as  long  ago 
as  the  year  1848.  The  suit  was  not  commenced 
till  the  1 6th  February  1849,  which  is  nearly 
1 1  years  after  the  purchase. 

The  suit  is  brought  upon  the  alleged  ground 


10  gundahs,  with  interest  thereupon  at  the  |  ^hai^he  moneys  with  which  the  purchase  was 
«teof  6  per  cent,  per  innum,  from  the  '  "^^^e^^ere  not  the  moneys  of  Velayet  Hossein 
dtte  ol  the  decision  passed  by  the  Court  of  i  himself,  but  of  a  lady  with  whom  he  was  living 
fiwinsunce  to  that  of  realization.  The  '  ^^  her  husband,  Belkissoonnissa  Begum.  It  was 
parties  must  pay  costs  in  all  the  Courts  in  I  admitted  by  Sir  Roundell  Palmer  that  it  was 
pioponion  10  the  amounts  decreed  and  dis-  I  "^^  ^  benamee  transaction,  that  Belkissoon- 
^b»ed,  and  interest  upon  those  costs  at  the  .  nissa  Begum  had  not  desired  that  the  estate 
above  rate   from   the  dates  of   the   several    should  be  bought  in  her  name,  and  that  there 

was  no  intention  on  her  part  to  purchase  an 


dtcisioQs  passed  by   the  Court  of  first  in- 
**»ce»  by  the  Lower  Appellate  Court,  and  by 


•  From  the  judgment  of  Sfeer  and  L.  S.  Jackson,  J  j., 
dated  3rd  October  1863,  Sevestre's  Rep.  for  1863,  p.  531* 
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estate  at  all  for  herself.  But  Sir  Roundell 
Palmer  put  the  case  on  the  ground  ihat  the 
money  was  her  money,  thai  it  belonged  to  an 
imamharah^  of  which  she  was  the  owner,  as  a 
sort  of  lav  owner,  and  that  there  was  a  result- 
ing  trust  in  favour  of  ihe  Begum  in  conse- 
quence of  the  money  with  which  the  estate 
w^as  purchased  having  been  so  provided. 

'  Now,  it  is  plain  that  if  the  money  did  not 
come  from  the  source  indicated,  or  if  the  pur- 
chase was  made  in  the  name  of  Velavet  Hos- 
sein  with  the  consent  of  the  Begum  that  it 
should  be  so  purchased  for  him,  there  is  then 
no  resulting  trust.  The  very  principle  of  a 
resulting  trust  is,  that  the  property  has  been 
purchased  with  money  belonging  to  another, 
with  an  implied  trust  that  it  should  belong  to 
that  other  person  to  whom  the  money  also 
belonged.  But  if  it  was  the  intention  of  the 
person  to  whom  the  money  belonged  that  there 
should  be  no  such  trust,  then,  of  course,  no 
Such  implied  trust  could  arise,  because  it  is 
only  a  trust  by  implication,  and  the  presump- 
tion would  then  be  met  by  the  facts. 

The  facts  of  the  case  are  extremely  simple. 
It  seems  that  Belkissoonnissa  Begum  was  a 
lady  of  good  family  and  considerable  fortune, 
and  that  one  of  the  proper  ies  which  she  had 
was  the  imamharah.  She  was,  when  young, 
betrothed  to  her  cousin  AH  Reza,  but  it 
seems  either  that  she  never  cohabited  with 
him,  or  that  at  all  events  she  lived  in  his 
house  but  for  a  short  time,  and  then  thev 
separated.  The  cause  of  the  separation  ap- 
pears to  have  been  that  Ali  Rtrza  refused  to 
pay  her  dower,  and  the  mother  of  Belkissoon- 
nissa then  withdrew  her  from  his  house.  That 
being  her  position,  in  the  year  1842  she 
formed  relaiioi;^  with  Velayet  Hossein,  and  it 
appears  that  he  lived  with  her  as  her  hus- 
band until  her  death  in  January  1849.  It  is 
plain  that  during  the  period  of  seven  years 
which  elapsed  whilst  they  were  so  living 
together,  Velayet  Hossein,  alihough  he  might 
not  have  been  possessed  of  property  at  the 
time  when  these  relations  commenced,  had 
probably. during  that  period  gifts  tiom  her,  or 
he  may  have  been  allowed  to  receive  the 
income  of  her  property,  and  to  appropriafe  a 
part  of  it  to  his  own  use.  It  appears  that  in 
the  year  1848  the  lady  was  in  failing  health, 
and  in  that  year  this  purchase  was  made.  It 
appears  to  have  been  a  purchase  made  at  a 
revenue  sale,  and  the  purchase  was  made  in 
the  name  of  Velavet  Hossein.  All  the  instru- 
menis  of  title  were  made  out  in  his  name,  and 
he  was  registered  as  the  owner  of  the  estate. 
This  happened  ten  months  before  the  death 
of  the  Begum. 


Now,  an  instrument  has  been  put  in  and  re- 
lied on  by  both  sides,  a  mookhtearnamaA'^ 
the  15th  April  1848,  in  which  Velayet  Hos- 
sein  appoints  four  persons  as  his  mookhtcara 
to  purchase  and  pay  for  his  estate,  and  one  of 
those  persons  is  Mudun  Gopal,  who  was  the 
dewan  of  the  Begum  with  whom  he  was  living. 

It  is  said  that  there  is  evidence  that  the 
earnest-money  and  the  consideration-money 
were  provided  by  the  proceeds  of  jewels  and 
other  valuables  which  belonged  to  the  iwajii* 
bar  ah,  and  their  Lordships  cannot  fail  to  sec 
that  the  case,  as  originally  put.  was  that  V'ela- 
yet  Hossein  was  the  Shazadah  of  the  f;na»- 
barah,  and  that  he  had  used  the  money  which 
he  held  as  Shazadah,  in  trust  for  the  imm^ 
barah,  to  make  this  purchase.  The  6rst  two 
issues  were  framed  to  raise  those  questions; 
but  the  Principal  Sudder  Ameen  has  found, 
and  he  seems  in  that  to  have  been  well; 
grounded  upon  the  evidence,  that  there  waS; 
no  existing  imambarah  in  the  sense  of  anjj 
place  of  worship  which  might  be  said  to  have 
its  propert}'  belonging  to  it  as  distinct  from 
the  ownership  of  the  Begum;  that  it  wasaj 
sort  of  lay  imambarah  ;  and  that,  althoaghhe 
may  have  called  himself  Shazadah,  as  hedoei;; 
in  this  document,  it  really  was  more  a  title oC 
honour  which  he  had  assumed,  or  a  nominal 
appointment  of  Shazadah,  than  any  real  Mu 
which  he  had,  or  anything  which  put  himiflL 
the  position  of  a  trustee  for  an  imambarah 
as  distinguished  from  any  properly  which  hit 
wife  had.  The  property  of  the  imambarah'^ 
belonged  to  the  Begum,  as  her  other  pro- 
perty would  do,  and,  as  was  admitted  by  thej 
learned  counsel  for  the  appellant,  she  mighty 
have  disposed  of  it  as  she  thought  fit. 

Now,  first  of  all,  did  the  High  Court  come; 
to  a  wrong  conclusion  in  saying  that  itwaS' 
not  proved  to  their  satisfaction  that  the  money* 
which  was  paid  for  .this  estate  was  the  pro- 
ceeds of  the  property  of  the  Begum  ?  There' 
is  a  good  deal  in  the  evidence  to  show  tbat^ 
the.  jewels  belonging  to  the  Begum  were* 
brought  to  bankers  and  others  and  sold ;  bati 
great  deal  of  the  evidence  is  hearsay,  and  the 
Court  may  have  come  to  this  conclusion: 
"  Although  there  is  some  evidence  which,  If 
'*  entirely  believed,  would  establish  that  the 
'*  money  did  come  from  that  source,  yet, 
"  taking  all  the  circumstances  of  the  case  into 
"consideration,  we  cannot  act  upon  it;  wc 
'*  cannot  say  with  sufficient  certainty  that 
*' that  evidence  is  true."  One  circumstance 
upon  which  they  strongly  rely  is  that  this, 
suit  was  brought  after  the  deaths  of  allt^* 
parties  who  knew  the  transaction,  and  who 
could  have  explained  it.    The  Begum  iw* 
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dead ;  Velayet  was  dead  ;  the  Dewan  was 
de&d.  Those  three  persons  knew  exactly  what 
the transaciion  was;  and,  certainly,  when  the 
snit  is  brought  to  set  aside  a  purchase  which 
was  made  n  years  before,  which  has  re- 
mained unimpeached  from  the  lime  when  it 
was  made  until  the  institution  of  this  suit, 
e?eiy  Court  would  be  bound  to  look  with 
%?y  great  jealousy  at  the  evidence  which  is 
bfougbt  forward  in  order  to  support  such  a 
case. 

But  assuming  that  the  High  Court  are  not 
well  founded  in  the  conclusion  to  which  they 
me,  that  no  part  of  the  money  was  proved 
have  come  from  the  proceeds  of  the  sale 
the  jewels  belonging  to  the  Begum,  still 
ir  Lordships  think  that  there  was  evidence 
SQpport  the  conclusion  of  fact  at  which 
Principal   Sudder  Ameen   arrived,  and 
ore  that  it  is  unnecessary  to  decide  the 
ion  which  the  High  Court  took  upon 
selves  to  determine.     What  the  Princi- 
Sndder  Ameen  thought  of  the  case  was 
that  some  of  the  money  might  have  come 
the  Begum,    but   he    said,    in   effect, 
me  that  it  did  so  come,  there  is,  to  my 
id,  very  strong  evidence  from  the  facts  of 
case  that  that  was  a  gift  on  the  part  of 
Begum,  and  that  she  intended  to   do 
icthing  for  the  benefit  of  the  man  who 
been  living  with  her  for  seven  years." 
husband.  Ali  Reza,  had,  in  fact,  been  the 
of  her  separation  from  him  by  his  re- 
Ito  pay  her  dower.     She  had  formed  re- 
wiih  Velayet   Hossein    as   a   second 
and,although  it  was  not  a  marriage  whieh 
warranted  by  law;  still  he  lived  with  her 
her  husband,  and  apparently  upon   very 
terms.     It    was,    therefore,  extremely 
li  if  she  found  that  she   was   in   bad 
that  she  should  have  been  desirous 
Wake  some  provision  for  his  benefit.     It  is 
their  Lordships  think,  extremely    pro- 
c  that  he  havi  money  of  his  own,  for  seve- 
isA  the  witnesses  speak  to  his  having  had 
By  of  his  own  at  various  periods  after  his 
iage,  though  he  may  not  have  been  a  man 
good  circumstances  before.    The  evidence 
which  the  conclusion  is  founded  that  she 
him  some  of  the  money,  and  that  he 
;nt  this  estate  in  hjs  own  name  with  her 
cnt,  is  found  in  her  acquiescence  during 
tifctime,and  their  Lordships  also  think  it 
founded  in  the  acquiescence  of  Ali  Reza 
"I  her  death.    Ali  Reza  was  certainly  not 
ng  upon  his  rights.     He  was  living  near 
parties.    He  instituted   a  suit  to   set 
e  a  deed  of  gift  which  was  set  up  by 
^jct  Hossein,  but  he  took  no  steps  during 
VoL  XVII. 


his  lifetime  to  impeach  the  purchase;  there 
is  the  strongest  inference  to  be  drawn  from 
his  acquiescence  in  it.  What  could  have 
been  the  ground  of  his  acquiescence  ?  The 
ground  of  his  acquiescence  must  have  been 
that  he  knew  that  the  purchase  which  was 
made  by  Velayet  Hossein  was  not  made  for 
his  wife,  but  was  made,  with  her  consent, 
for  Velavet  Hossein  himself.  One  witness 
for  the  appellant,  named  Enayet  Hossein, 
gives  evidence  which  fortifies  the  view  taken 
by  the  Principal  Sudder  Ameen.  He  says  of 
Velayet  Hossein,  '*  He  had  not  means  former- 
"  ly,  but  vvhen  he  got  married  at  Karagolah 
"  he  became  rich  ;"  and  then  he  says,  "  The 
''  possession  of  Shah  Velayet  Hossein  since  his 
"  purchase  continued  without  opposition,  and 
*'  after  the  sale  the  Bibee  of  the  Shah  died  at 
"  Bhaugulpore.  I  cannot  say  after  how  long 
"she  died.  She  used  to  live  with  her  hus- 
"  band,  and  she  did  not  claim  the  talook." 
There  is  thus  strong  evidence  of  her  acquies- 
cence, as  well  as  of  all  the  persons  most  in- 
terested in  the  transaction.  The  purchase  was 
made  by  her  own  agent,  who  was  appointed 
for  that  purpose  by  Velayet  Hossein,  and  she 
appears  to  have  been  perfectly  satisfied  after- 
wards. It  seems  also  to  their  Lordships  that 
the  whole  history  of  the  parties,  and  the  pro- 
babilities of  the  case,  strongly  confirm  the 
view  originally  taken  by  the  Principal  Sudder 
Ameen. 

It  was  contended  that  this  view  of  the  case 
was  not  raised  by  the  issues. 

Their  Lordships  would  be  disposed  todecide 
the  appeal  upon  the  substantial  merits,  unless 
they  had  reason  to  suppose  the  parlies  had 
been  misled  by  the  form  of  the  proceedings ; 
and  although  it  ma/  be  true  tbat  the  above 
view  is  not  expressly  stated,  they  think  it  in 
effect  involved  in  the  first  two  issues,  which 
were  founded  on  the  hypothesis  of  the  mis- 
appropriation of  the  property  of  the  imam* 
harah  by  Velayet  Hossein  as  Shazadah,  and 
the  same  view  is  open  upon  the  general  ques- 
tion raised  in  the  third  issue. 

On  these  grounds,  therefore,  their  Lord- 
ships will  humbly  recommend  Her  Majesty  to 
affirm  the  decree  of  the  High  Court  of  Judi- 
cature, and  to  dismiss  this  appeal  with  costs. 


The  22nd  January  1872. 

Present : 
Sir  James  W.  Colvile,  Sir  Montague  Smith, 
Sir  Robert  P.  Collier,  and  Sir  Lawrence 
Peel. 

Mortgage— Agreement— Construction— In-    ^ 
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On  Appeal  from  the  High  Court  at 
Calcutta^' 

Radha  Benode  Misser 

versus 
Kripa  Moyee  Debia. 

This  case  turned  upon  the  construction  of  an  agfree- 
ment  by  which  (according  to  appellant's  contention)  the 
mortgagee  was  entitled  to  the  payment  of  the  principal 
and  interest  on  the  debt,  but  that  the  uayments  of  inter- 
est carried  no  interest  themselves.  The  Privy  Coun- 
cil, according  to  their  construction  of  the  agreement, 
were  of  opinion  that  the  parties  intended  that  the  inter- 
est niight  be  set  off  from  time  to  time  against  the  rents 
and  profits,  and  that  the  mortgagee  was  only  to  account 
to  the  mortgagor  for  any  rents  and  profits  and  interest 
on  the  same  which  he  might  have  received  over  and 
above  the  interest  due  to  him  upon  the  debt ;  and  held 
that  section  7,  Regulation  XV.  of  1793,  did  not  apply 
to  transactions  of  this  kind. 

In  this  case  the  question  admits  of  being 
very  shortly  stated.  It  was  this,  whether 
the  ordinary  rules  applicable  to  mortgages 
expressed  in  the  passage  in  Mr  Macpherson's 
book  on  mortgages,  referred  lo  by  the  High 
Court,  do  or  do  not  apply  to  the  present  case  ? 
It  was  contended  that  they  did  not  apply  to 
the  present  case,  because  their  application  is 
expressly  excluded  by  an  agreement  between 
the  parties;  and  if  their  Lordships  had  come 
to  this  conclusion,  they  would  undoubtedly 
have  given  effect  to  that  agreement. 

The  construction  of  the  agreement  which 
is  contended  for  on  the  part  of  the  appellant 
is  this,  that  the  mortgagee  on  his  part  is  en- 
titled to  the  payment  of  the  principal  and  of 
the  interest  on  the  debt,  but  that  the  pay- 
ments of  interest  which  properly  woulvl 
accrue,  at  aH ©vents  annually,  carry  no  interest 
themselves,  which,  no  doubt,  is  the  ordinary 
rale.  On  the  other  hand,  it  is  said  that 
the  mortgagor  is  entitled  to  call  the 
mortgagee  to  account  for  the  whole  of  the 
annnal  proceeds  of  the  property,  less  a  few 
expenses  of  collection,  and  that  each  of  the 
annual  payments  of  the  proceeds  of  the  pro- 
perty is  chargeable  with  interest ;  so  that  while 
on  the  one  hand  the  mortgagor  can  charge 
the  mortgagee  with  all  the  annual  proceeds 
of  the  estate,  those  annual  proceeds  carrying 
interest,  the  mortgagee,  on  the  other  hand, 
can  only  charge  the  mortgagor  with  the  debt 
and  the  interest,  the  latter  not  carrying 
interest,  the  result  of  which  is  certainly 
somewhat   extraordinary — that    whereas    in 


•  From  the  judgment  of  Bayley  and  Roberts,  JJ., 
dated  6th  October  1863.  Scvcstre*s  Kep.  for  1863,  p.  545. 


this  case  it  no  pears  very  clear  that  the  tnort- 
gaged  property  was  an  insufficient  secaritf, 
and  that  the  proceeds  of  it  fall  short  by 
some  Rs.  400  a  year  of  the  interest,  nev^- 
theless,  after  a  long  period  of  time,  the  mort- 
gagor, not  having  paid  a  farthing  of  the 
principal  or  interest,  is  entitled  10  a  lar^je 
balance  on  the  part  of  the  mortgagee.  Of 
course,  the  parlies  might  have  so  agreed  if 
they  pleased ;  but  their  Lordships  would  be 
loth  to  put  such  a  construction  upon  the 
agreement,  unless  they  were  compelled  to  do 
so  by  very  plain  words. 

On  looking  at  this  agreement,  more  espe- 
cially at  the  6th  and  loth  paragraphs  which 
have  been  often  referred  to,  and  lo  the  precise 
terms  of  which  it  is  not  necessary  lo  refer 
again,   their  Lordships  on  the  whole  think j 
that   these   paragraphs   and   the    agreement 
generally,  which  is  drawn  by  no  means  clearly, 
are  not  inconsistent  with  the  supposition  thai] 
the  parties  intended  that  the  interest  mij 
be  set  off  from  lime  to  time  against  the  rent 
and  profits,  and  that  the  mortgagee  was  cm! 
to  account  to  the  mortgagor  for  any  rci 
and  profits,  and  interest  on  the  same,  whi< 
he  may  have  received   over  and  above 
interest  due  to  him  upon  the  debt. 

Their  Lordships  being  of  opinion  that  ll 
interpretation    is    not    inconsistent   with 
contract  according  lo  the  best  consiructi< 
they   can  give  lo  it,   it  follows  that  the 
stated  by  Macpherson  in  general  terms  if? 
excluded  bv  the  terms  of  this  contract. 

Their  Lordships  think  it  right  also  to 
that,  even  assuming  the  consiruciion  whi< 
has  been  contended  for  on  the  part  of  t! 
appellant,  certainly  an  unusual  one  in  d< 
menis  of  this  kind,  their  Lordships  arc 
prepared   to  say  that  the  High  Court 
wrong  in  determining  that  such  a  conj 
tion  was  applicable  only  to  the  first  ten  yeatt; 
and  that  it  the  mortgagor  chose  at  the  exjil- 
ration  of  that  period  to  avail  himself  of  tl 
Regulations  which  permit  the  redemption 
mortgages  after  ihe  expiration  of  the  u 
stipulated  for,  he  mu-^t  come  in  under 
general  terms  of  those  Regulations    whii 
prescribe  the  equitable  conditions  required 
to  be  satisfied. 

Their  Lordships  are  also  of  opinion  UmI^ 
Regulation  XV.  of  1793,  section  7,  iloes  not, 

apply  to  transactions  of  this  kind. 

Tnder  these  circumstances,theirl-^rdsh^ 
will    humbly   advise   Her  Majesty  tb«t  tM^ 
decision  of  the    Court   below  ought    lo  tK'i 
afhrmed,  and  this  appeal  dismissed  with  eo^tr  ' 
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The  2nd  February  1872. 

Present  : 

The  Honble  H.  V.  Bayley  and  Dwarkanaih 
Mitter,  Judges, 

lforlS:ai:e~Ticca  Lease— Assignment— Sale. 

Case  No.  946  of  1871. 

Spedal  Appeal  from  a  decision  passed 
by  the  Judge  of  Shahabad,  dated  the 
y)th  May  tSyi^  affirming  a  decision  of 
the  i^uhordinate  Judge  of  that  district^ 
dated  the  2jrd  February  j8yi. 

Juoessur  Doss  and  another  (Defendants), 

Appellants, 

versus 

Lalla  Raindhunee  Lall  (I'laintifl), 
Respondent, 

^taboos  Romesh  Chunder  Mitter  and  Mohesh 
Chunder  Chowdhry  for  Appellants. 

iqhoos  KaUe    Kishen    Sein     and    Chunder 

Madhub  Gkose  for  Respondent. 

It 

\  A  mortga^r  g^ranted  a  ticca  lease  of  the  mortg'aged 
rlteds  for  ten  years  to  B  R,  and  under  an  assignment 
OfCttted  by  the  mortgagor  it  was  arranged  between 
^psi  and  the  mortgagee  that  the  latter  should  pay  him- 
jeif  off  from  the  ticca  rents  at  a  certain  rate  annually 
WifitA  the  realixation  of  the  mortgage-debt  with  principal 
Md  interest.  Held  ihat,  until  mortgagee  could  prove 
W  something  had  happened  to  disturb  the  arrange- 
\iteen  made  between  him  and  mortgagor  under  the  terms 
«f  tlie  deed  of  assignment,  he  could  not,  either  according 
to  Uw  or  the  terras  of  the  contract,  call  upon  the  mort- 
^oror  his  representatives  to  pay  the  balance  of  the 
»jKttgage-debt,  or  to  have  that  balance  realized  from  the 
MAeof  the  mortgag^ed  property. 

Mitter,  J. — The    plaintiff    in    ihis    case 

^vanced  a  certain  sum  of  money  to  one  Reet 

^unjun  Singh,  and,  as  a  security  for  the 

'*  AD, look  a  mortgage  of  2 19  beegahs  and  odd 

Cottahs  of  land  belonging  to  the  said   Reet 

flhunjun  Singh.     Simultaneously  with  these 

'taujsactions,    Reel   Bhunjun    Singh   granted 

ticca  lease  of  the  mortgaged   lands  10  one 

*ftmrosee  Raoot  for  a  period  of  10  years ;  and 

•tmder  an  assignment  executed   by  the  said 

Reel  Bhun|un  Singh  on  the  same  date,  it  was 

'•rrunged  between  him  and  the  plainiif!  that 

tiie  latter  shDuld  pay  himself  off   from    the 

ticca  rent  at  ihe  rate  of  Rs.  801  per  annum 

ttntil  ihe  realization  of   the    morigage-debt 

F^h  principal    and    interest    in    ihe    vear 

1276  F.  S 

The  piainiilT  has  now  brought  this  action 
to  recover  ibt  balance  of  the  amount  due 
IMider  the  mortgage  by  the  sale  of  the  raort- 
^g«d  property  against  Reet  Bhunjun  Singh, 


the  original  mortgagor,  also  against  the 
piesent  special  appellant,  the  purchaser  of 
the  right,  title,  and  interest  of  Reet  Bhunjun 
Singh  at  a  sale  in  execution  of  decree,  and 
against  Bhurosee  Raoot,  the  ticcadar  above 
referred  10.  The  plaintiff  alleges  in  his 
plaint  that,  under  the  terms  of  his  mort- 
gage-bond, he  is  entitled  to  bring  this  suit, 
the  ticcadar  Bhurosee  Raoot  having  refused 
from  the  year  1274  to  pay  him  the  Rs.  801 
mentioned  in  the  deed  of  assignment  abov« 
alluded  to. 

In  order  to  maintain  this  action,  it  is  in- 
dispensably necessary  for  the  plaintiff  to 
prove  that  something  has  happened  tb  disturb 
the  arrangement  made  between  him  and  the 
mortgagor  under  the  terms  of  the  deed  of 
assignment ;  and  unless  he  can  prove  this  fact» 
it  is  quite  clear  that  he  would  not  be  entitled, 
either  according  to  law,  or  according  to  the 
terms  of  the  contract,  10  call  upon  the  mort>- 
gagor  or  his  representative  to  pay  the  balance 
of  the  mortgage-debt,  or  to  have  that  balance 
realized  from  the  sale  of  the  mortgaged 
property. 

Both  the  lower  Courts  have  concurrently 
found  against  the  contention  of  ithe  plaintiff, 
that  Bhurosee  Raoot  was  nothing  but  a  mere 
benameedar  of  the  plaintiff  himself;  and  ft 
is  clear  upon  this  iinding  that  the  allegation 
put  forward  by  the  plaintiff  regarding  the 
refusal  of  Bhurosee  Raoot  to  pay  him  the 
ticca  rent  since  the  year  1274  is  altogether 
destitute  of  any  foundation  in  truth.  It 
is,  therefore,  clear  that,  before  the  plaintiff 
can  recover  in  this  case,  he  should  make  out, 
clearly  and  distinctly,  that  his  possession  as 
ticcadar  has  been  interfered  with  against  his 
consent,  either  by  the  defendant,  or  by  such 
third  parties  as  are  conter^j^ated  in  the 
deed  of  mortgage.  Taking  the  findings 
which  both  the  lower  Courts  have  arrived 
at  on  ihis  point,  there  seems  to  be  no  doubt 
whatever  that,  up  to  the  date  of  the  instittir- 
tion  of  this  suit,  there  was  no  interference 
with  the  possession  of  the  plaintiff  as  such 
ticcadar.  The  Lower  Appellate  Court,  howr- 
ever,  says :  "  The  plaintiff,  even  supposing 
*'  him  to  be  still  at  this  moment  in  possession, 
*MAs  every  right,  under  the  terms  of  the 
"  mortL^age,  to  sell  the  right  and  interests  of 
''Reet  Bhunjun.  However,  it  is  proved  to 
**  the  satisfaction  of  this  Court  that  he  was 
*'  in  possession  up  to  1276  F.  S.  only."  The 
fust  remark  appears  to  us  to  be  clearly  unten* 
able.  If  the  plaintiff  is  still  in  possession  of 
the  mortgaged  Uuds,  it  seems  to  be  beyond 
all  question  iliat  he  is  not  at  liberty  to  insti- 
tute this  suit  to  recover  the  balance  of  the 
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mortgage-debt  by  the  sale  of  those  Unds. 
There  is  nothing  whatever  in  the  terms  of 
the  mortgage- bond  to  create  such  a  right  in 
his  favour,  and  it  appears  neither  just  nor 
equitable  that  he  should  be  allowed  to  sue  for 
the  recovery  of  the  balance  due  under  the 
mortgage,  at  the  very  time  when  he  is  paying 
himself  off  from  the  usufruct  of  the  mort- 
gaged property.  The  last  remark,  however, 
disposes  of  the  pretended  case  of  disposses- 
sion in  1274,  which  the  plaintiff  attempted  to 
make  out  by  his  witnesses.  It  is  certainly 
not  very  clear  whether  the  Judge  means  to 
say  that  the  possession  of  the  plaintiff  conti- 
nued up  to  the  end  of  1276,  or,  as  is  con- 
tended by  the  pleader  for  the  plaintiff,  up  to 
the  month  of  Falgoon  of  that  year  only.  But, 
assuming  that  the  evidence  on  which  the 
Judge  has  come  to  this  conclusion  goes  to 
show  that  the  plaintiff  was  in  possession  of 
the  mortgaged  land  up  to  Falgoon  1276,  there 
is  no  other  evidence  on  the  record  to  prove 
that  any  dispossession  against  his  consent 
took  place  between  that  time  and  the  12th 
July  1869,  corresponding  with  Joist  1276, 
when  this  suit  was  instituted. 

In  the  absence  of  such  evidence,  there- 
fore, we  may  safely  conclude  that  the  plaint- 
iff continued  in  possession  of  the  mortgaged 
property  down  to  the  institution  of  this  suit ; 
and  the  result  of  this  conclusion  is  that  the 
present  suit  must  be  dismissed  as  one  not 
supported  by  any  cause  of  action  whatever. 

It  has  been  contended  under  the  provisions 
of  section  348,  Act  VIII.  of  1S59,  that  the 
point  of  dispossession  was  never  raised  by 
the  parties,  nor  was  it  included  in  the  'order 
of  remand  previously  passed  by  this  Court, 
lior  was  any  issue  raised  on  that  point  either 
by  the  first  Co^rt  or  by  the  Appellate  Court. 
We  are  of  opinion  that  this  objection  is  of 
no  force  whatever.  The  defendant  slated 
most  distinctly  in  his  written  statement  that 
the  plaintiff  was  in  possession  of  the  mort- 
gaged land  up  to  the  time  when  that  wriiicn 
statement  was  filed,  and  there  was  an  issue 
raised  by  the  first  Court  to  the  effect  as  to 
whether  there  was  any  cause  of  action  at  all. 
As  for  the  order  of  remand,  it  appears  to  us 
clear  that  that  order  merely  disposed  of  a 
preliminary  point  which  had  been  raised 
by  the  lower  Courts,  and  the  very  terms 
in  which  the  order  was  couched  go  to  show 
that  the  issue  of  dispossession  was  substan- 
tially involved  in  it.  Tiiose  terms  are  as 
follow  :  **  The  case  must  go  back  to  the 
"Court  of  first  instance  for  the  determina- 
**  tion  of  the  question,  whether  the  mortgage- 
*Vdebt  had  been  satisfied  from  the  usufruct 


**  of  the  property  before  the  plaintiff  was 
•*  dispossessed  by  the  respondent  or  to  what 
**  extent.^" 

Now,  in  order  to  answer  this  question,  H 
was  absolutely  necessary  for  the  lower  Courfs 
to  determine  on  what  date  the  plaintiff  was 
dispossessed  of  the  mortgaged  lands  leased 
to  him  in  iicca ;  and  as  the  plaintiff  has 
failed  to  prove  that  there  was  any  disposses- 
sion at  all,  the  conclusion  seems  to  be  inevi- 
table that  this  suit,  as  brought,  must  fail. 

It  is  further  argued  that  the  plaintiff  had 
no  opportunity  to  produce  evidence  in  order 
to  prove  that  he  was  dispossessed  by  tbe ., 
defendant ;  but  there  does  not  seem  to  be 
any  force  in  this  argument.  He  produced 
witnesses  to  prove  that  his  dispossessioB- 
arose  from  the  refusal  of  Bhurosee  Raoot  W 
pay  rent  to  him,  an  allegation  which  sub- 
stantially comes  to  this  that  he,  as  the  IkcA^ 
dar,  refused  to  pay  rent  to  himself  as  thfl 
mortgagee.  Having  tried  to  support  thil 
manifestly  false  case,  the  plaintiff  is 
entitled  in  our  opinion  to  have  another  op| 
tunity  to  mend  that  case  by  producing 
dence  to  show  that  the  dispossession 
place  at  some  period  between  Falgoon  is 
and  the  date  of  the  present  suit. 

It  is  further   argued   that   the  defend 
admitted  before  the  first  Court  thatBhu 
Raoot   was   not   in    possession   of  the  ti 
lands.     There  is  nothing,  however,  in  this 
called  admission  to  militate  against  the 
ten  statement  of  the  defendant.     His 
tention  has  been  throughout  that  Bhur 
Raoot  was  a  mere  benameedar  for  the  plain 
and   it  is  therefore  clear  that  the  staiem^ 
made  bv  him  to  the  effect  that  Bhurosee  R 
was  not  in  possession  is  by  no  means  in 
sistent  with  the  case  on  which  he  relies. 

In  this  view  of  the  case,  it  becomes 
necessary  for  us  to  enter  into  the  qni 
of  accounts. 

We   reverse   tlie    decisions    of   the  lo 
Courts,  and  dismiss  the  plaintiff's  suit  wi 
all  costs. 


The  15th  February  1872. 
Present  : 

The  Hon'ble  A.  G.  xVfacpherson  and  F, 

Glover,  Judges* 

Pre-emption  —  Mahomedan  Law  —  Cwni 
with  Requirements  among  Hindoos  in  BehBfi 

Case  No.  792  of  1871. 

Spccia/   Appeal  Jroni    a  decision  passed 
ihe    Judge    of    Bhaugulpore,    dated  W 
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^rd  May  rSji,  reversing  a  decision  of 
the  Subordinate  Judge  of  that  district, 
dated  the  8th  June  iSjo. 

■Ram  Dooiar  Misser  and  another  i'PlaintiflFs). 

Appellants, 

versus 

Jbumuck  Lall  Misser  and  another 
(Defendants),  Respondents, 

Baboo  Chunder  Mad  hub  Ghose  for 
Appellants. 

Baboos  Romesh  Chunder  Mitier  and  Taruck 
Nath  Dutt  for  Respondents. 

A  claimant  of  the  rig-ht  of  pre-emption,  who  made  a 
'^and  three  times,  Swid  that  he  bought  the  property, 
f  cffered  the  money  to  the  vendor  and  vend-^e, and  demand- 
[.cdback  the  kobala,  and  upon  the  refusal  of  the  vendor 
I  tad  vendee  to  receive  the  money,  or  to  give  back  the 
lleia/;?,  called  the  attention  of  the  parties  present  to 
ititeie  facts,  and  constituted  them  his  witnesses,  waslield 
t>bave  sufficiently  complied  with  the  requirements  of 
pe  Mahumedan  law;  the  use  of  the  precise  words 
in  the  Hedaya,  or  in  any  other  Mahomcdan  law 
ks,  not  being  imperative. 

It  must  be  considered  to  be  settled  law  that  the  right 
pre-emption  exists  amongst  Hindoos  in  Behar. 

Macpherson,  J. — In  this  appeal,  the  only 

estion  is  whether   the  Judge   was  wrong 

law  in  holding  that,  on  the  facts  found 

him,  the  plaintiff  had  not  complied  with 

le  provisions   of  the  Mahomed  an    law    as 

the  ceremonies  which  ought  to  attend  the 

^ub-e-ishieshaad  by  the  person  who  claims 

enforce  the   right  of  pre-emption.     The 

ies  to  the  suit  are  Hindoos,  and  the  object 

the  plaintiff  is  to   enforce  a  right  of  pre- 

ipiion. 

The  Judge  is  of  opinion  that  the  plaintiff 
led  to  prove  that  he  had  complied  with  the 
Ittjairements  of  the  Mahomedan  law.  The 
lodge  says :  "  I  proceed  to  give  the  verbatim 
rwords  used  by  the  plaintiff  and  his  only 
rwitness  on  the  point  in  question,  one  Door- 
?mil.  Plaintiff  says  he  took  money  with  him, 
rand,  accompanied  by  Doormil  (only  witness 
pexamined)  and  Mobibut  Roy  and  Dhurinee 
^Chowdhry  (not  examined),  went  to  a  certain 
*  place,  where  he  met  the  vendor  and  vendee 
*of  the  property  claimed.  He  there  said 
■three  times,  *l  have  bought,'  and  added 
J|*l  have  brought  the  money,  take  it,  and 
•give  back  the  kobala.  Both  the  vendor 
"and  vendee  refused.  Having  heard  this, 
rl  made  all  the  persons  who  came  wiih  me 
^witnesses.*"  Tne  Judge  goes  on  to  sa\  • 
I^The  Mahomedan  law  is  clear  as  to  what  the 
^toemony  ought  to  be.  When  his  money  was 
?*refascd,  plaintiff  ought  to  have  used  words 
f^to  the  effect  following  :  •  1  have  claimed  the 


"  right  of  pre-emption  of  such  and  such  pro- 
"  perty,  and  it  has  been  rejected.  Bear  ye  wit- 
"  ness.'  I  do  not  think  that  there  is  anything 
"in  the  evidence  detailed  above  in  any  way 
"showing  that  any  such  ceremony  was  gone 
"through,  and  there  is  no  other  evidence 
"  to  show  that  it  was.'* 

Being  of  this  opinion,  the  Judge  reversed 
the  decision  of  the  Subordinate  Judge,  and 
dismissed  the  plaintiff's  Luit. 

1  think  that  the  Judge  was  wrong  in  law, 
and  that  the  plaintiff  did  substantially  comply 
with  the  requirements  of  the  Mahomedan 
law.  Having  ma^le  the  demand  three  times, 
and  having  said  that  he  htd  bought  the  pro- 
perty, and  having  offered  the  money  to  the 
vendor  and  vendee,  he  demanded  back  the 
kobala.  After  that  he  made  the  persons  who 
were  with  him,  and  who  had  been  present  dur^ 
ing  the  time  when  all  this  took  place,  witnesses. 
The  words  he  used  are  '" gawah  ruckha^' 
which  means  that  he  made  them  witnesses,  or 
called  on  them  to  bear  witness.  This  was,  in 
my  opinion,  a  substantial  compliance  with  the 
requirements  of  the  Mahomedan  law;  for  I 
am  not  aware  that  it  is  imperative  that  the 
precise  words  which  are  given  in  the  Hedaya, 
or  in  any  other  of  the  Mahomedan  law  books, 
should  be  used.  In  so  holding,  I  in  no  way 
depart  from  the  rules  laid  down,  either  in  the 
case  reported  in  the  Weekly  Reporter,  1864, 
page  331,  or  in  that  reported  in  13  Weekly 
Reporter,  page  177. 

In  the  first  of  these  cases  no  witnesses  had 
been  called  at  all,  that  is  to  say,  no  witnesses 
were  referred  to  and  formally  told  to  bear  wit- 
ness, or,  so  to  say,  w^ere  constituted  witnesses 
by  the  claimant  of  the  right. 

So  in  the  case  in  13  Weekly  Reporter, 
the  parties  did  not  go  through  the  same 
formalities  as  the  plaintiff  did  in  the  pre- 
sent case.  In  the  present  case,  we  have  the 
demand  made  of  the  vendor  and  vendee  before 
witnesses  ;  we  have  the  money  tendered  before 
witnesses,  and  we  have  the  refusal  before  the 
same  witnesses  to  receive  the  money,  or  to 
give  back  the  kobala;  and  with  reference 
to  what  passed,  the  plaintiff  called  the  atten- 
tion of  the  persons  present  to  these  facts,  and 
constituted  them  his  witnesses.  Having  done 
so,  it  appears  to  me  that  he  is  entitled  to 
succeed,  as  having  substantially  done  all  that 
the  Mahomedan  law  required  him  to  do. 

For  the  respondent  a  question  is  raised  that 
the  parties  being  llin  loos  and  residents  of 
Bhaugulpore,  which  is  in  Behar,  the  plaintiff 
cannot  succeed  in  the  absence  of  proof  that 
the  right  of  pre-emption  does  exist  by  custom 
amongst  Hindoos  in  Behar,  * 
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The  Court  of  first  instance  held  that  the  j 
custom  did  prevail,  and  had  been  recognized 
by  the  Courts.  So  far  back  as  1863,  in  the 
case  of  Fakir  Rawut  v.  Shaikh  Eraam 
Buksh,  reported  in  the  Special  No.  of  the 
Weekly  Reporter  (Full  Bench  Rulings),  I43» 
it  was  held  that  a  right  of  preemption  does 
€xist  by  custom  among  Hindoosin  Behar ;  and 
in  the  judgment  in  which  this  declaration  is 
made,  many  older  cases  are  referred  to  in 
which  the  custom  had  been  recognized  and 
jw:ted  on  by  the  Courts.  There  are  also 
several  c^ses  of  later  date  in  which  the  same 
thing  has  been  held.  There  can  be  no  doubt 
that  for  years  it  has  always  been  considered 
to  be  settled  law  that  the  right  of  pre-emp- 
jtion  exists  amongst  Hindoos  in  Behar;  and 
therefore  it  is  not  now  open  to  the  respondent 
to  raise  any  objection  upon  this  point. 

I  would  reverse  the  decision  of  the  Lower 
Appellate  Court,  and  restore  and  affirm  that 
of  the  Court  of  first  instance  with  all  costs. 

Olover,  7.— I  concur. 


The  15th  February  1872. 

Present  : 

The  Hon'ble  G.  Loch  and  W.  Ainslie, 

Judges, 

Limitation— Act  XIV.  of  1859,  s.  14— 
**  Or  other  cause." 

Case  No.  197  of  1871. 

Eegular  Appeal  from  a  decision  passed  by 
the  Officiating  Subordinate  Judge  0/ Sarun, 
dated  the  isth  May  i8yr. 

Luchmun  P*rshad  (Plaintiff),  Appellant, 

versus 

Nimhoo  Pershad  and  others  (Defendants), 

Respondents. 

Mr,  R.  E.  Twidale  and  Baboo  Unnoda 
Pershad  Bannerjee  for  Appellant. 

Mr.  R.  T,  Allan  and  Baboo  Mohesh  Chun- 
der  Chowdhry  for  Respondents. 

The  words  "or  other  cause  "  in  section  14,  Act  XIV. 
of  iSSO,  apply  to  cases  where  the  action  r»f  the  Court  is 
prevented  by  causes  not  ari^in^  from  laches  on  the  part 
of  plaintiff,  in  other  words  by  accidental  circumstances 
beyond  his  control. 

Loch,  J' — ^The  plaintiff  sues  to  recover 
possession  of  an  eight-anna  share  of 
Mouzah  Gundur,  as  being  part  of  the  an- 
cestral property  belonging  to  a  joint  Hindoo 


family,  and  to  set  aside  the  alienation  made 
by   his   father  under   a  deed   of  conditional 
sale  of  2  ist  Janaury  1848,  and  all  the  subse- 
quent proceedings  of  foreclosure  and  delivery 
of    possession    to    the   principal  defendant 
No.  I.     The  plaintiff  urges  that  the  aliena- 
tion was  made  during  his  minority;  and  as 
the    family  is   governed  by  the  Mitakshara 
law,  his  father  had  no  authority  to  make  it, 
there   being   no   legal    necessity  to  warrant 
such  alienation.     The  suit  is  admittedly  out 
of  time;  but  the  plaintiff  seeks  to  avoid  the 
eflFect  of  the  Law  of  Limitation  by  pleading  the 
provisions  of  section   14,  Act  XIV.  of  1859, 
to  the  eflFect  that,  up  to  nth  December  1869,  j 
he  was  engaged  in  the  bond-fide  prosecution 
of  a  suit  for  the  same  cause  of  action,  which 
suit    was    instituted    within   time,  and  v» 
dismissed  by  way  of   nonsuit  for  defect  of. 
parlies  by  the  High  Court  on  the  above  date. 
From  the  appellant's   pleader  we  gather^ 
i  the    following    dates :    The    purchaser  gd; 
possession   on    19th    December    1854,  thr 
plaintiff   instituted   his    former  suit  on  5lh 
October  1863,  and  obtained  a  decree  on  31!^ 
May  1865.     An  appeal  was  preferred  totW 
High  Court  on  22nd  August  1865,  in  whi^ 
limitation  was  pleaded  as  barring  the  plaint 
iff's   suit.*    This   plea   was   overruled  by 
Full  Bench  on  7ih  June  1867.    The  app 
was  heard  on  the  merits  by  a  Division  Ben 
and  the  judgment  given  on  iith  Decern 
1869.     Application  for  review  was  put  in 
loih    March    1870,  which  was   rejected 
6th   April   1870;   and  the   present  suit 
instituted    on    12th     December    1870, 
plaintiff   making   all    the    members  of 
joint  family  partie^  to  it,  as  declared  to 
necessary   by   the  judgment   of  this  Coj 
when    a   suit  is   instituted   to  recover  joint- 
family  property. 

The  pleader  for  the  appellant  quotes  th« 
words    of   section    14,    Act    XIV.  of  \l% 
"  which   from   want  of  jurisdiction  or  olhi* 
cause  shall  have  been  unable  to  decide  wl 
suit,"    and    urges   that   the    words  "otW 
cause  "  are  sufficiently  wide  to  allow  ot  m 
admission  of  this  suit  after   time ;  thai  W 
words  "  other  cause"  have  not  the  restnctM 
meaning  put  upon  them  by  the  majontj  « 
the   Full  Bench   in  the  case  of  Bissessurie^ 
Dabia,  6  Weekly  Reporter,  page  184,  ^^^ 
that  these   words   must   be   taken  ^  °^^i 
**  other  cause  of  a  like  nature  with  detect  Wj 
jurisdiction,"  but  that  when,  from  ^^^ ^ 
parlies  or  other  cause  except  want  of  Jtir^ 
diction,  a  Court  is  unable  to  decide  a  s» 
before  it,  then  the  provisions  of  this  secu» 
are  applicable,  and  the  plaiutiff  can  come  w 
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and  avoici  the  effect  of  limitation  under  the 
words  *'oiher  cause;"  that  in  the  present 
instance  there  was  in  reality  no  defect  of 
parties  in  the  former  suit,  as  the  other  mem- 
bers of  the  farail}'  had  been  brought  before 
the  Court,  being  represented  by  their  father 
OodicNarain,  who  had  also  joined  in  (he  con- 
ditiODal  sale ;  that  as  the  former  suit  was 
for  the  same  subject-matter  and  against  the 
same  parties  as  the  present,  and  was  prose- 
cuted with  doe  diligence  and  in  good  faith, 
all  the  conditions  required  by  the  law  have 
been  complied  with,  and  the  plaintiff  is  en- 
titled to  have  the  present  suit  admitted. 

It  was  also  said  that  the  Chief  Justice  had, 
in  a  subsequent  case,  9  Weekly  Reporter, 
page  402,  modified  the  opinion  he  had  express- 
ed as  to  the  meaning  of  the  *' other  cause.*' 
1  certainly  do  not  find  any  indication  of  his 
hiTing  done  so,  and  in  the  judgment  referred 
;to  he  was  not  called  upon  to  express  any 
rOpinion  on  those  words. 

The  Court  dismissed  the  plaintiff's  suit  on 
[Iwo  grounds  (12  Weekly  Reporter,  page 
|j78),  first,  that  all  the  proper  parties  were  not 
^fore  the  Court,  as  the  plaintiff  had  failed 
make  the  other  members  of  the  joint- 
tmily  parties  to  the  suit;  and,  secondly, 
:aase  the  plaintiff  had  mistaken  his  cause 
action,  for,  as  no  partition  had  taken  place, 
ie  plaintiff  could  not  sue  for  any  share,  but, 
a  member  of  a  joint  family,  could  sue  only 
restore  the  whole  of  the  alienated  property 
the  family,  and  not  merely  to  recover  his 
re;  for,  under  the  theory  of  Hindoo  law, 
long  as  a  family  remained  joint,  no  one 
mid  say  what  was  his  particular  share.  On 
)lication  for  review,  the  Court  declined  to 
w  the  case,  though  it  was  pointed  out 
fttat  there  had  not  been  a  defect  of  parties, 
|fcf  the  other  objection  to  the  suit  still 
lained. 

The  plaintiff  has  again  brought  his  suit 
an  eight-anna  share,  alleging  that  he  has 
>ne  so  because  the  other  members  of  the 
uly,  the  sons  of  Oodil  Singh,  have 
)ught  a  separate  suit  for  their  share  of  the 
roperiy.  That  suit,  as  admitted  by  plaint- 
fj  nas  been  dismissed,  and  it  is  quite  clear, 
[feom  the  ruling  come  to  in  the  judgment  of 
'this  Court  of  i  ith  December  1^69,  that  the 
^JJtesent  suit  is  defective,  inasmuch  as  the 
•-plaintiff  sues  to  recover  only  a  part  of  the 
)perty  alienated,  and  not  to  restore  the 
"Whole  to  the  joint  family.  This  the  plaintiff 
)ald  have  done,  whether  the  other  meriibjrs 
^  the  family  brought  a  separate  suit  or  nof, 
■And  therefore  this  suit  cannot  be  enter- 
tamed. 


With  regard  to  the  words  "  other  cause  ' 
of  which  we  are  pressed  to  give  a  construc- 
tion, we  think  they  apply  to  cases  where  the 
action  of  the  Court  is  prevented  by  some 
cause  not  arising  from  laches  on  the  part  of 
the  plaintiff.  A  case  is  quoted  from  the  4 
Madras  Reports,  page  i,  where  it  was  held 
that  the  provisions  ci  the  section  would 
apply  to  a  case  where  a  plaintiff  had  been 
unable,  after  due  diligence,  to  procure  due 
service  of  summons  on  the  defendant;  but 
where  there  is  a  defect  of  parties,  or  where 
the  subject-matter  of  the  suit  is  incorrectly 
set  forth,  that  is  a  defect  caused  by  the  neg- 
ligence of  the  plaintiff,  which  prevents  the 
Court  from  disposing  of  the  suit;  and  where 
this  happens,  a  plaintiff  cannot  be  allowed  to 
take  advantage  of  the  provisions  of  this 
section  of  Act  XIV.  of  1859. 

We  think,  therefore,  that  the  judgment  of 
the  Court  below  should  be  affirmed,  and  this 
appeal  dismissed  with  costs. 

Ainslity  J. — The  question  of  limitation 
turns  on  the  construction  of  the  words 
"other  cause"  in  section  14,  Act  XIV.  of 
1859. 

In  the  Full  Bench  case,  6  Weekly  Re- 
porter 184,  the  laie  Chief  Justice,  Sir 
Baines  Peacock,  said :  **  I  am  of  opinion  that 
the  words  *or  other  cause,'  must  mean  a 
"cause  of  a  like  nature  as  defect  of  juris- 
**  diction.  Novv  a  defect  of  jurisdiction 
!  "  would  be  a  cause  that  would  not  include 
'•any  neglect  on  the  part  of  the  plaintiff 
"  either  in  stating  his  case  or,  in  other 
"respects.'*  Mr.  Justice  Tre\*or  concurred 
in  the  jud<3^ment  of  the  Chief  Justice. 
Mr.  Justice  Louis  S.  Jackson,  who  concurred, 
uses  these  words  :  "  It  appears  to  me  ibat  the 
"  inability  of  the  Court  musti^^  either  sofne 
"unavoidable  circumstance  over  which  no 
"one  has  any  control,  or  something  incidental 
"  to  ihe  Court  itself  and  unconnected  with 
"  the  acts  of  the  parties.'' 

It  has  been  urged  that  the  late  Chief 
Justice's  views  were  subsequently  modified, 
and  his  judgment  in  the  Full  Bench  case, 
9  Weekly  Reporter  402,  is  quoted  in  proof 
of  this.  But  that  judgment  had  no  reference 
wKatever  to  the  proper  interpretation  of  the 
words  "  or  other  cause  "  The  question  before 
the  Court  was  whether  certain  proceedings 
come  within  that  part  of  section  14, 
Act  XIV.  of  1859,  which  provides  that,  when 
a  previous  suit,  prosecuted  bond  fide  and 
wiiii  due  diligence,  lias  been  dismissed  for 
want  of  jurisdiction,  the  time  occupied  shall 
be  excluded  from  the  computation  of  the 
time  allowed  for  instituting  a  suit.  « 
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This  Court  in  dealing  with  a  case  in 
appeal  had  used  these  words:  '*As  the 
**  Court  below  has  in  this  matter  acted 
*^  altogether  without  jurisdiction,  we  quash 
"the  order  and  decree  the  appeal  with  costs  " 
The  Chief  Justice  held  that  these  words  dis- 
tinctly brought  the  case  within  the  section. 
He  says  (page  408) :  "  It  is  impossible,  in  my 
"opinion,  to  say  that  the  decision  of  the 
"  Principal  Sudder  Ameen  was  not  reversed, 
"on  the  ground  that,  from  defect  of  jurisdic- 
"  tion  or  other  cause,  he  was  unable  to  decide 
"upon  the  plaintiff's  claim.'*  And  again: 
"  The  decision  of  the  Principal  Sudder  Ameen 
"was  reversed,  not  upon  the  ground  that  the 
"plaintiff  was  not  entitled  to  mesne-profits, 
"but  upon  the  ground  that  the  Principal 
"Sudder  Ameen  was  not  the  proper  Court 
"to  decide  as  to  her  right  to  mesne  profits, 
"and  that  he  ought  to  have  referred  her  to 
"the  Sudder  Court,  or  to  a  new  action." 

And  further  (page  409) :  "  If  the  decision 
"of  the  Principal  Sudder  Ameen  was  re- 
"  versed,  because  he  had  not  the  power  to 
"award  the  mesne-profits  to  the  plaintiff,  a 
"power  which,  it  was  admitted,  the  Sudvier 
"Court,  or  a  Court  in  which  a  new  suit 
"might  be  instituted,  would  have  had,  it 
"must  have  been  because  he  hatl  not  the 
"power  to  determine  whether  the  plaintiff 
"  ought  to  have  them  or  not,  or,  in  other 
"  words,  because  he  had  not  the  power,  for 
"want  of  jurisdiction  or  from  some  other 
"cause,  to  decide  the  plaintiff's  claim.  I 
"know  of.no  difference  between  not  hav- 
"ing  power  by  law  to  determine  or  to  de- 
"cide  upon  a  question,  and  being  unable  for 
"want  of  jurisdiction  to  determine  or  decide 

"  upon  it." 

And  again  (jiage40Q):  "  If  they  had  an- 
"  nulled  it  upon  the  ground  that  the  plaintiff 
"was  not  entitled  to  the  mesne-profits  of 
"  which  she  had  been  deprived  by  the  de- 
"fendant  under  the  erroneous  decree,  that 
"would  have  been  a  different  thing.  But 
"they  did  not  do  so;  they  annulled  ihe 
"decision  expressly  upon  the  ground  that 
"the  Principal  Sudder  Ameen  acted  without 
"  jurisdiction." 

At  page  410,  the  following  passage 
occurs:  "The  judgment  of  the  Principal 
"  Sudder  Ameen  was,  in  fact,  reversed  upon 
"the  ground  that  he  acted  without  jurisdic- 
"tion;  and  the  plaintiff  has  acted  upon  the 
"faith  of  what  the  Judges  said;  and  she 
"brought  anew  suit  according  to  the  sugges- 
"tion  of  the  Court.  How  could  she  or  her 
"advisers  have  possibly  imagined  that,  when 
"ske  should  seek  to  have  the  time  deducted, 


*'  which  she  had  .spent  fruitlessly  in  a  Court 
"  whose  decision  had  been  expressly  reversed, 
'*  because   it   had    acted   altogether   without 
"jurisdiction.*  she   would  be  told  that  that 
**was  not  the  ground   of  reversal.     In   inf 
'*  opinion,  a  reversal  of  the  decision  of  the 
"  Principal  Sudder  Ameen,  expressed  to  be 
**on  the  ground  of  want  of  jurisdiction,  was 
**  a  reversal  within    the  meaning  of  section 
**  14  of  the  Limitation  Act,  whether  the  Prin- 
''  cipal  Sudder   Agieen   had  jurisdiction   or 
"  not.     Even  if  it  can  be  said  that  the  deci- 
"  sion  was  not  reversed  upon  the  ground  of 
**  want  of  jurisdiction,  it  was  clearly  annulled 
**  upon  the  ground  that  the  Principal  Sudder 
•*  Ameen,  for  some  other  cause,  was  unable  to 
"decide  upon  the  plaintiff's  claim."     It  is  on 
these  last  few  lines  ti)at  the  appellants  rely ; 
but  it  is  clear  that  the  learned  Chief  Justice 
in  no  part  of  the  judgment  entered  into  any 
examination  of  what  **  other  causes"   would 
operate  10  save  the  case  from  the  operattcHi 
of  the  Limitation  Act      He  merely  threw  this 
in  at  the  end  of  his  judgment  as  an  indication 
that,  it  the  majority  of  the  Court  was  right 
on  the  question  of  the  want  of  juris  iiciton, 
still  the  plaintiff  had  a  case  for  consideration* 
He  did  not  himself  say  that  she  had  any  other 
ground  to  rely  on,  except  the  want  of  jiirisdic».r 
tion  in  the  Principal  Sudder  Ameen,  or  that 
he  would  grant  her  deduction  of  lime  on  any 
other  cause  than  that   want  of  jurisdiction.,. 
He  could  not  inquire  whether  the  cause  was 
a  cause  falling  wittiin  the  meaning  of  the  term 
*•  cause  other  than  want  of  jurisdiction,"  for 
his  whole  contention  was  that  the  cause  was 
want  of  supposed  want  or  jurisdiction ;  and . 
that  whether  the  first  judgment  of  the  Court 
was  right  or  not,  it  could  not  recede  from  it. 

He  left  it  to  those  who  differed  from  him 
to  show  that  the  cause  was  not  only  some- 
thing different  from  want  of  jurisdiction,  but 
that  it  was  one  that  did  not  come  within  the 
section  of  the  Act.  This  view  of  the  case 
was  never  considered,  and  no  opinion  as  to 
the  meaning  of  the  words  "or  other  caase  " 
was  expressed  by  any  of  the  Judges,  and 
ii  cannot  be  said  that  the  Chief  Justice  deli- 
berately put  forward  or  even  hinted  at  any 
modification  of  the  opinion  on  the  subject  of 
the  meaning  of  those  words  which  he  express- 
ed in  the  judgment  in  6  Weekly  Reporter, 
and  which  he  illustrated  by  examples. 

Tiie  Madras  case  cited  is  also  in  agreement 
with  the  Full  Bench  decision  of  ist  Septem- 
ber  1866  (in  the  6  Weekly  Reporter). 

I  think  section  14,  A€t  XIV.  of  1859, 
refers  to  suits  in  which  the  Court  is  unable  to 
make  a  decree  for  want  of  jurisdiction  over 
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the  subject  of  suit  and  to  suits  in  which  the 
Court  has  jurisdiction  in  respect  to  the  sub- 
ject of  liiigation,  but  in  which,  from  some 
accidental  circumstance  beyond  the  plaintiff's 
control,  ii  never  arrives  at  that  stage  of  the 
proceedings  at  which  a  decree  can  be  pro- 
perly recorded. 

In  this  case  there  was  jurisdiction  in  the 
Coart  before  which  the  former  suit  was 
brought  to  try  the  plaintiff's  claim,  and  the 
Court  found  that  ihe  claim  laid  before  it  was 
bad  in  law,  and  dismissed  it;  it  did  not 
declare  that  it  was  unable,  from  defect  of  juris- 
diction or  other  cause,  to  decide  upon  it.  It 
Merely  said  that  the  plaintiff  had  misconceiv- 
ed his  right  of  action,  and  so  dismissed  the 
^aim  as  laid.  The  present  claim  is  not  the 
lame,  for,  though  ihe  thing  to  which  the  right 
'  med  by  the  plaintiff  attaches  is  the  same, 
le  right  which  he  seeks  to  esiablish  (if  in- 
d  he  has  even  now  properly  framed  his 
M)  is  different.  If  ihis  suit  is  on  the  same 
iuse  of  action  as  the  former  suit,  plaintiff's 
im  has  already  been  dismissed  as  bad  ;  if 
is  on  another  cause  of  action,  section  14 
not  apply.  Moreover,  if  the  two  claims 
Id  be  said  to  be  on  the  same  cause  of 
ion,  it  would  still,  on  other  grounds,  not 
tip  the  plaintiff,  as  that  which  prevented  his 
ing  his  proper  claim  adjudicated  on  be- 
e  was  his  own  error,  and  not  something 
'ond  his  control  which  stopped  the  proce- 
we  of  the  Court  before  it  arrived  at  that 
ge  in  which  a  decree  could  be  made. 

I  concur  in   dismissing   the    appeal  with 
The  fees  chargeable  under  the  Court 
fees  Act,  1870,  are  to  be  calculated  as  re- 
tired by  section   309,  Act  VIII.  of  1859, 
are  to  be  recoverable  from  the  plaintiff. 


The  16th   February  1872. 

Present  : 

The  Hon'ble  G.  Loch  and  W.  Ainslie, 

fudges, 

to  XL.  of  1858— Withdrawal  of  Certificate  as 
Manager— ••Sufficient  cause"  (within  meaning 

'■  w  s.  21) — Resignation  of  Manager — Appoint- 
n>e«it  of  Successor— Notice — Sections  6  and 
12— New  Manager  and  Guardian. 

Case  Nos.  323  and  324  of  187 1. 

^Miscellaneous  Appeals  from  an   order  pass- 
I    ed  hy  the  Judge  of  Patna,  dated  the  28th. 
August  iSyi. 

Vol.  XVII, 


Musst.  Jugodumba  Koer,  Appellant, 

versus 

Musst.  Mircha  Koer  and  another, 
Respondents. 

Mr.  C.  Gregory,  Moonshee  Mahomed  Fusuf, 
and  Baboo  Boodh  Sein  Singh 
for  Appellant. 

Mr.  R.  E.  Twidale  for  Respondents. 

The  marriage  of  a  minor  is  not  a  sufficient  cause, 
within  the  meaning^  of  section  21,  Act  XL.  of  i858»  f(^ 
withdrawing^  a  certificate  as  manag-er  granted  under 
that  Act ;  there  must  be  some  neglect  in  the  performance 
of  duty,  or  some  cause  of  a  similar  kind»  rendering  it 
improper  to  continue  the  manager  in  the  appointment. 

One  mana&rer  cannot  shift  off  the  responsibility  from 
himself  and  resign  the  appointment,  and  another  one 
take  up  the  appointment,  without  the  provisions  of 
section  6  (requiring  issue  of  a  notice  of  such  application 
or  the  fixing  of  a  day  for  the  hearing  of  the  application) 
being  duly  carried  out. 

Where  two  parties  were  fighting  to  get  hold  of  the 
property,  and  the  probability  was  that  the  minor  would 
suffer  it  the  property  remained  in  the  hands  of  either^ 
the  Court  could  not  say  that  either  person  was  a  fit  per-> 
son  to  be  appointed  manager  j  and  therefore,  under  sec- 
tion 12,  ordered  the  property  to  be  made  over  to  the 
charge  of  the  Collector  with  direction  to  appoint  a  mana- 
ger of  the  property  and  a  guardian  of  the  person  of  the 
minor. 

Loch,  J. — The  property  which  is  referred 
to  in  this  case  belonged  to  one  Jankee  Suran, 
who  died  leaving  two  daughters,  Sabodra  and 
Shyam  Peary,  minors.  At  his  death  Juttah 
Singh,  the  maternal  grand-father  of  the  mi« 
nors,  was  appointed  manager  pf  the  estate 
under  Act  XL.  of  1858.  after  a  contest  with 
one  Jugodumba  who  claimed  to  be  appointed 
manager ;  and  at  the  same  time  Mircha,  the 
maternal  grand-mother  of  the  minors,  was 
appointed  guardian  of  their  persons. 

Juttah  Singh  retained  his  appointment  as 
manager  of  the  property  till  the  26th  April 
1 87 1,  when  he  resigned  in  favour  of  the  said 
Jugodumba. 

On  the  31st  May  1871,  Joy  Mangul 
Chowdhry  presented  an  application  to  the 
Court,  praying  that  Jugodumba's  services  as 
manager,  might  be  dispensed  with,  and  the 
certificate  granted  to  her  be  withdrawn,  as 
h*s  son  had  married  the  minor  Subodra,  and 
that  he,  as  father-in-law,  was  entitled  to  man* 
age 'the  estate. 

Jugodumba  disputed  the  fact  of  the  mar* 
riage.  ; 

The  Judge,  after  going  into  the  evidence, 
considered  that  the  marriage  was  proved, 
and  on  that  ground  held  that  the  certificate 
granted  to  Jugodumba  must  be  withdrawn, 
and  that  Joy  Mungul  Chowdhry,  as  the  father- 
in-law  of  the  girl,  must  be  appointed  to 
manage  the  estate. 
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By  sectfOl*  21,  A<:t  XL.^f  1858,  the  Civil 
Court  may,  for  any  sufficient  cause,  recall  any 
certificate  granted  under  this  Act.  We  do 
hot  think  that  any  marriage,  if  such  marriage 
did  take  place,  between  Joy  Mungul's  son 
and  Subodra,  can  be  considered  a  sufficient 
cause,  within  the  meaning  of  the  Act,  for 
withdrawing  the  certificate.  The  sufficient 
cause  referred  to  in  that  section  is  probably 
some  neglect  in  the  performance  of  duty, 
or  cause  of  similar  "kind,  which  will  render 
k  improper  to  continue  the  manager  in  the 
appointment.  Therefore,  whether  the  girl 
be  married  or  not,  it  would  not  necessarily 
follow  that  the  certificate  should  be  <viih- 
drawn  from  Jugodumba  merely  because  &he 
fas  married.  It  was  wholly  unnecessary  for 
the  Judge  to  go  into  the  question  of  marriage 
at  all ;  and  we  decline  to  pronounce  any 
opinion  as  to  the  validity  or  otherwise  of  the 
inarriage.  But  we  find  that  there  is  a  defect 
In  the  appointment  of  Jugodumba  as  manager. 
Jffttak  Singh  resigned  the  appointment  on  the 
f6th  April  1871  in  favour  of  Jugodumba,  and 
Jugodumba  was  then  and  there  appointed  to 
succeed  him,  without  any  notice  of  such 
application  having  been  issued  or  any  day 
fikid  for  the  hearing  of  the  application,  as 
required  by  the  provisions  of  section  6,  Act 
XL.  of  1^58.  We  do  not  think  that  the  law 
allows  one  aianager  to  shift  off  the  responsi- 
bility from  himself,  and  to  resign  the  appoint- 
BiODt,  and  another  one  to  take  up  the  appoint- 
ment, without  the  provisions  of  this  section 
of  the  law  being  duly  carried  out.  We  must, 
tlierefore,  hold  that  Jugodumba  has  not  been 
legally  appointed  manager  in  the  place  of 
Juttah  Singh. 

It  is  clear  to  us  that  both  parties  are  fight- 
ing to  get  Wd  of  this  property,  and  the 
pi-Obability  is  that  the  minor  will  suffer  if  the 
property  remains  in  the  hand  of  either.  Under 
Meh  d?rcutn stances,  we  cannot  say  that  either 
persdfi  is  a  fit  person  to  be  appointed  manager 
of  Ihc  property ;  ami  we  therefore,  under  the 
fMrOvislons  of  section  12  of  the  Act,  direct 
fhat  the  J)roperly  be  made  over  to  the  charge 
b(  the  Collector,  who  of  course,  under  the 
powers  vested  in  him  by  that  section,  will 
appoint  a  manager  of  the  property,  and' will 
skio  appoint  a  guardian  of  the  person  of  the 
minor. 

The  certificate  held  by  Mircha  as  guardian 
will  remain  in  force  until  some  other  person 
be  appointed  by  the  Collector,  or  till  she  be 
COtifirmed  intheappointment  by  the  Collector. 

Miscellaneous  Appeal  No.  324  of  1871 
will  be  decreed,  and  the  parties  pay  their  own 
costs. 


Miscellaneous  Appeal  No.  523  will  be  dis* 
missed,  and  the  parties  will  pay  tkeir  own 
costs. 


The  16th  February  1871. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  AV.,  Chi^ 
Justice,  and  the  Hon'ble  Dwarkana& 
Mrtter,  Judge, 

Partition  Proceeding  —  Report  of  Ameen  —  Act 
VIII.  of  1859,  s.  z8o— Evidence— Witnessea. 


Case  No.  298  of  1871. 

Miscellaneous  Appeal  from  an  order  passi 
by  the  Judge  0/  the  24-Pergunnahs^  dai 
the  jist  July  rSji,  reversing  an  order 
the    Second    Subordinate  Judge    of   ii 
district,  dated  the  gth  June  iSfi. 

Azim  Sarung  and  others,  Appellanit^ 

versus 
Alimooddeen  and  others.  Respondents* 

Mr,  R,  E,  Twidale  for  Appellants. 
Baboo  Sreenath  Doss  for  Respondents. 

The  report  of  an  Atneen  in  a  proceedmg^  to  make 
partition,  which  is  a  judicial  proceeding  under  sect*       ' 
Act  VIII.  of  i2S59»  must  be  treated  in  the  same 
the  report  of  an  Ameen  in  an  ordinary  suit.  The  _, 
and  depositions  are  to  be  taken  as  evidence  in  the 
and  to  form  part  of  the  record.  The  Courtis  not  bi. 
by  the   report,   but  ought  to  enquire  further  into 
matter  if  there  is  any  necessity  for  so  doin^,  r 
examine  witnesses  bona  fide  tendered  for  exanii 

Couch,  C.J. — This  was  certainly  a  31 
cial  proceeding  within  section  i8o  of 
Code  of  Civil  Procedure.  Then  the  Coi 
is  to  receive  the  report  of  the  Ameen.  an4 
that  report  and  the  depositions  are  to  be  tal 
as  evidence  in  the  suit,  and  to  form  part 
the  record  ;  but  there  is  nothing  to  sho^ 
that  the  Court  is  to  be  bound  by  the  repoi 
of  the  Ameen,  and  that  it  is  not  10  inqnir 
further  into  the  matter  it  there  is  any  nece 
sity  for  so  doing.  In  this  proceeding 
report  is  received  in  the  same  manner  as  in  a^^ 
original  suit;  the  Court  will  only  treat  / 
report  as  part  of  the  evidence  in  the  S4ut», 
and  take  other  evidence,  if  necessary,  and  con-^- 
sider  the  whole.  The  report  rs  for  the^' 
assistance  of  the  Court,  and  section  i8o' 
gives  power  to  the  Court  to  examine  the' 
Ameen  touching  any  of  the  matters  refwuMy 
to  him  or  mentioned  in  his  report,  or  i^j 
manner  in  which  he  may  have  condtided  ^1^ 
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iav<^gaiion  That  probably  was  consider- 
ed necessary ;  because  aa  Anaeen  is  some- 
thing like  ap  arbttra^r,  and  it  may  have  been 
tboQgbt  that  be  could  not  b^  examined  as  to 
his  prcx:eediogs.  We  think  we  must  treat 
the  report  of  the  Ameen  in  a  proceeding  to 
make  a  partition  just  in  the  same  way  as  the 
report  of  an  Ameea  would  be  treated  in  an 
ivdinary  suit.  Undoubted ly,  it  would  only 
,{019  part  of  th^  evidence  in  the  case,  and 
flther  evidence  might  be  received  either  to 
explain  it  or  to  show  that  it  was  wrong. 
We  think  the  Court  of  first  instance  ought 
have  examined  the  witnesses  who  were 
idered  for  examination.  How  could  the 
idge  say,  until  he  had  examined  them, 
lethcr  the  witnesses  would  make  any  dif- 
ice  in  the  case  ?  He  had  no  right  to  say 
the  witnesses  would  make  no  differ- 
in  his  opraion.  If  they  were  bond  fide 
[ered  for  examination,  he  ought  to  have 
ined  them.  The  decrees  of  both  the 
must  be  reversed,  and  the  suit  re- 
\A  in  order  that  the  evidence  which  the 
knt  offered  may  be  received.  Tlie 
1  Appellate  Court  will  either  take  the 
;e  itself,  or  refer  tc  to  the  first  Court 
take  the  evidence,  aad  return  it  with  its 
ion  to  the  Lower  Appellate  Court. 


The  2ist  February  1872. 

Present  : 

The  Hon'ble  G.  Loch  and  W.  Ainslie, 

Judges. 

of  I>ecree — Sale  of  Immoveable  Pro- 
j—hfX  VIII.  of  1859,  a«-  253  and  254— 
altin^  Porchaser^Oifference  between 
and  second  Sales. 

Case  No.  358  of  1871. 

\lam9us  Appeal  from  an  order  passed 
the  HubordinaU  Judge    of    Tirkooty 
)iaied  the  joth  September  rSyr. 

.Ajoodhya  Pershad  (Auction-purchaser), 

Appellant, 

versus 

Gopal    Dutt    Misser    and    others 
(Judgment-debtors),  Respondents. 

Mr.  R.  E,  Twidale  for  Appellant. 

Baboo  Debendro  Narain  Rose  for 
Respondents. 

iprovisions  of  section  253,  Act  VIII.  of  iS^g,  were 

itpphcal.lc  iQ  a  case  where  the  re-sale  did  not  forth- 

jaJte  place  on  the  day  of  the  sale,  but  on  a  subset 

«e.    ft  is  only  on  failure  of  a  purchaser  to 


pay  in  the  balance  of  the   pui-cha$»-money   under  sec- 
tion 254,  and  not  on  failure  of  the   purchaser  to  make 
the  deposit  required  by  section  253,  that  the  purchase 
c«i»  be  compelled  to  pay  up  tl|e  differeop^  betwc«ii  tjtr 
first  and  second  sales. 

Lochy  J, — We  think  that  the  Subordtns^te 
Judge  has  erroneously  treated  this  case  ;^s 
one  coming  under  section  254,  Act  VIII.  of 
1859,  and,  treating  it  as  such,  he  has  directed 
the  defaulting  purcliasec  to  pay  up  th^  dif- 
ference beiw^n  the  first  sale  and  the  second 
sale.  On  a  reference,  however,  to  the  record, 
we  nnd  that  it  is  a  case  which  comes  under 
section  253  of  the  said  Act.  The  property 
was  put  up  for  sale  on  the  ^tb  August  1869, 
and  it  was  knocked  down  10  Ajoodhya  Per- 
shad  at  Rs.  1,825.  He  failed  to  make  the 
deposit  ol  35  per  cent,  as  required  by  section  . 
253,  and  the  Subordinate  Judge  immediately 
directed  that  the  property  should  be  again 
put  up  and  sold.  After  having  made  this  • 
order,  for  sonie  reason  whicb  we  do  not  find 
on  the  record,  he  on  the  same  day  adjourned 
the  sale  to  the  i  ath  August,  when  \X  was  p«t 
up  and  sold  to  a  third  party  ^r  Rs.  660, 
which  was  sufficient,  as  it  appears,  to  cover 
the  decree ;  and  now  the  iudgment-debtor  has 
applied  to  the  Court  below  to  require  the 
first  auction-purchaser  to  make  good  the 
difference  between  his  bid  and  the  amtOUAt 
which  was  ultim&tely  bid  for  the  property. 

It  has  been  contended  before  us  that,  if 
the  proceedings  were  those  contemplated  by 
section  253,  the  property,  on  the  failtire  of 
the  first  purchaser  to  make  the  deposit, 
should  forthwith  have  been  put  up  and  sold, 
and  that  as  the  property  was  not  sold  oiji  the 
9th  August,  but  on  a  subsequent  d^te,  tbe 
provisions  of  section  253  are  not  applicable. 
We  think  there  is  nothing  in  t^is  contea- 
tion.  It  is  clear  that  the  property  was  not 
re-sold  for  failure  of  the  auction-piji^h^^r 
to  pay  in  the  balance  of  the  purchase-money  ; 
but  it  was  re-sold  because  he  did  not  mase 
the  deposit  required  by  section  255,  aqd  '\\ 
was  under  the  terms  of  that  section*  that  the 
order  for  re  sale  was  made. 

We  reverse  the  order  passed  by  the  Subor- 
dinate Judge,  and  decree  this  appeal  wili^ 
costs,  sixteen  rupees  being  allpw^d  for 
pleader's  fees. 


The  22  nd  February  1872. 

present  : 

The  Hoft  ble  A.  G.  Macphersan  aiid 
F.  A.  Glover,  Judges. 

2ur4-pe9fa^ee    Lease  —  Redjpoiptioa  — 
rune     LQtt9e--Po^aeaann— UnUntwii-^AA- 
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Case  No.  843  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Gya,  dated  the  rjih  April 
t8*jiy  reversing  a  decision  of  the  Subor- 
dinate Judge  of  that  district,  dated  the  i^th 
August  iSjo, 

Lalla  Doorga  Pershad  (one  of  the 
Defendants),  Appellant, 

versus 

Lalla  Luchmun  Sahoy  (Plaintiff), 
Respondent. 

Mr.  J?.  T.  Allan  and  Baboo  Mohesh  Chun- 
der  Chowdhry  for  Appellant. 

Baboos  Kalee  Mohun  Doss  and  Hem  Chun- 
der  Banner] ee  for  Respondent. 

^  In  B  suit  to  redeem  a  mortgfagre  and  to  obtain  posses- 
sion, HSLD  that  plaintiff  had  no  right  to  redeem  as  being 
B  mere  mokurrureedar^  or  a  person  holding  under  the 
mortgagor,  and  because  the  mortgage  was  at  an  end 
before  the  institution  of  the  suit ;  and  that  he  was  not 
entitled  to  possession  as  a  mokurrureedart  because  he 
was  bound  t>y  limitation,  inasmuch  as,  according  to  his 
pottah,  he  was  entitled  to  possession  at  once,  and  he 
never  got  possesston,and  certain  statements  made  by  the 
semindar  in  petitions  Bled  in  Court  are  not  admissions 
under  Act  Xfy*  of  1859  to  take  a  case  out  of  the  ordi- 
nary rules  of  limitation. 

Macpherson,  J, — In  this  suit  the  plaintiff 
seeks  to  recover  possession  of  a  four-anna 
share  of  a  certain  property.  He  claims  as 
the  holder  of  a  mokurruree  lease,  and  asserts 
his  right  as  mokurrureedar  to  redeem  a  cer- 
tain mortgage,  and  to  obtain  actual  possession. 
The  original  proprietor  of  the  property  was 
Ramparpan,  who  died  before  1262,  and  was 
succeeded  by*Ram  Surun.  In  1256  (on  the 
ilth  May  1849)  it  appears  that  Ramparpan 
gave  a  zur-i-peshgee  lease  to  certain  ticca- 
dars — a  lease  which  was  to  run  for  20  years 
from  1357  to  1276.  The  ticcadars  got 
possession,  and  held  the  property  under  that 
lease  for  many  years,  and  under  the  lease  they 
were  liable  to  pay  small  rent  10  the  zemin- 
dar. The  rights  of  the  original  ticcadars 
passed  through  various  hands,  and  eventually 
vested  in  the  defendant  Keshoo  Lall.  After 
the  death  of  Ramparpan,  his  successor  Ram 
Surun,  on  the  30th  August  1856,  granted  a 
mokurruree  lease  to  the  plaintiff,  by  the  terms 
of  which  he  was  entitled  to  get  immediate 
possession.  But  he  never,  in  fact,  got  posses- 
sion, and  it  is  under  that  lease  that  he  now 
claims.  In  1373  (on  the  8ih  May  1865)  the 
right,  title,  and  interest  of  Ram  Surun,  as 
2eimndar,  in  this  property,  were  sold  in  exe- 


cution of  a  money- decree  which  the  ticca- 
dar  Keshoo  Lall  had  obtained  against  him, 
and  on  that  sale  Dhunput  Lall  became  the 
purchaser.  Dhunput  is  now  represented  by  ; 
his  son  Lalla  Doorga  Pershad,  the  present ; 
special  appellant.  In  January  1870,  the  ticca'' 
^ar  Keshoo  Lall  was  paid  off  by  Dhunput  Lall, 
who  thus  cleared  the  estate  absolutely  of  tlie 
old  zur-i-peshgee  lease  of  1849;  and  on  I 
the  2 1  St  February  1870  the  present  snit  was'^ 
commenced. 

On  this  state  of  facts,  the  first  question  is, 
whether  the  plaintiff  has  any  right  to  redeem. 
the  zur-i'peshgee  mortgage  ?     There  are  two 
very  conclusive  answers  to  that.     The  one  is. 
that  the  plaintiff  as  a  mere  mokurrureedar — ^^ 
person   holding   under  the  mortgag^or — caa^ 
have  no  right  whatever  to  redeem.     The  otheCj 
is  that  the  mortgage  was  at  an  end  before 
institution  of  this  suit ;  and  consequently  th< 
is  nothing  either  for  the  plaintiff  or  anyb< 
else  to  redeem. 

Then,  is  the  plaintiff  entitled  to  pos8essi< 
simply  as  a  mokurrureedar  under  his  pol 
of  August  1856?     In  my  opinion  he  is  n( 
because   he   is  barred  by  the  Law  of  Lii 
tation.     By  the  terms  of  his  pottah   he 
entitled  to  possession  at  once,  and  he  01 
to  have  enforced  that  right.     He  never 
possession,  for  although  the  Judge   has 
pressed  an  opinion  that  he  did,  it  appears 
me  that  the  facts  stated  by  the  Judge,  as 
grounds  on  which  he  arrived  at  that  conch 
sion,  are  no  evidence  of  possession.     Ccn 
tain  statements  made  by  Ram  Surun  in  thn 
petitions  filed  in   Court  are  relied  upon 
showing    that     Ram    Surun    acknowledj 
the  plaintiff's  right.     But  these  petitions 
not  sufficient,  for  the  plaintiff  never  got  p< 
session  of  any  kind,  and  there  is  no  provk 
sion  in  Act  XIV.  of  1859  by  which  an 
mission,  such  as  are  these  admissions  of  Rai 
Surun,  can  take  a  case  out  of  the  ordii 
rules  of  limitation. 


The  plaintiff's  tiile  in  this  case,  in  fact, 
simply  a  title  to  possession  as  mokurrureedar^ 
His  right  under  his  pottah  of  1856 
barred  by  reason  of  his  never  having- 
possession,  it  seems  to  me  that  the  judg^ 
ment  of  the  Lower  Appellate  Court  is  wrong, 
and  that  it  ought  10  be  reversed,  and  that  the- 
plaintiff's  suit  ought  to  be  dismissed  with  ail 
costs. 

Glover,  J . — I  concur. 
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The  22nd  February  1872. 

Present: 

•  The  Hon'ble  G.  Loch  and  W.  Ainslie, 

Judges, 

ETidence — Settlement  Papers^-Nugdee  Lands 

— Registration. 

Case  No.  888  of  187 1. 

Special  Appeal  from  a  decision  passed  by  the 
Subordinate  Judf>e  of  Gya^  dated  the  nth 
May  rSji,  affirming  a  decision  of  the 
Sudder  Moonsiff  of  that  distridy  dated  the 
20th  JDecember  rSjo. 

Mussamut  Nusrun  (Plaintiff),  Appellant ^ 

versus 

Sam  Debul  Singh  (Defendant),  Respondent, 

Moonshee  Mahomed  Yusuf  for  Appellant, 

Baboo  Nil  Madhub  Sein  for  Respondent. 

SettlcineTit-papers  prepared  at  the  beginning  of  each 
^|rear,  and  signed  by  the  ryots,  setting  forth  the  quantity 
^tinugdee  lands  to  be  held  by,  and  the  amount  of  rent 
V|o  be  paid  by,  each  tenant  during  the  year,  are  admis- 
.«bie  in  evidence,  and  do  not  require  re^stration,  the 
: amount  of  rent  therein  agreed  to  be  paid  being  under 
Bs.  ioo«  and  the  term  being  for  only  one  year. 

Loch^  J. — We  think  that  this  case  must  go 
hack  to  the  Subordinate  Judge  for  a  fresh 
trial.  The  suit  was  to  recover  rent,  partly 
nugdecj  and  partly  bhowlecy  for  the  years 
IJ75  and  1276.  In  the  year  1275,  the 
plaintiff  demanded  nugdee  rent  for  15 
beegahs  and  7  cottahs  of  land  and  for  42 
beegahs  of  bhoivlee  land ;  and  in  the  year 
^  1 276,  he  asked  nugdee  rent  for  2 1  beegahs 
and  8  cottahs,  and  bhowlee  rent  for  36 
['  beegahs  and  4  cottahs. 

In  support  of  his  claim  for  nugdee^  the 
plaintiff  filed  a  settlement-paper,  in  which 
the  names  of  the  ryots,  with  the  rates  of  the 
nugdee  rent  which  they  were  to  pay  for  the 
TarioQS  kinds  of  land  held  by  them,  were 
entered;  and  it  is  said  by  the  plaintiff  that 
these  settlement-papers  were  prepared  year 
by  year  at  the  beginning  of  the  year,  and  set 
forth  what  is  the  amount  of  the  nugdee  rent 
to  be  paid  by  each  tenant  for  each  year,  and 
were  signed  by  the  ryots. 

The  Subordinate  Judge,  without  determin- 
ing whether  this  document  was  executed  by 
the  tenant  or  not,  has  refused  to  admit  it  in 
evidence,  on  the  ground  that  papers  of  this 


kind  cannot  be  legally  received  in  proof  of 
the  amount  of  land  and  rent,  because,  he 
says,  according  to  law  the  zemindars  should 
give  pottahs  in  exchange  for  kubooleuts  to 
their  ryots,  and  because  the  document  has 
not  been  duly  registered.  He  further  objects 
to  the  document,  because  he  does  not  under- 
stand how,  when  the  nugdee  lands  of  the 
village  remained  in  possession  of  the  ryots, 
the  quantity  of  the  nugdee  lands  varies 
from  year  to  year,  becoming,  as  he  thinks, 
larger  each  year. 

We  think  that  the  Subordinate  Judge  must 
first  determine  whether  this  document  has 
been  properly  executed ;  and  if  it  has  been 
so,  then,  as  the  amount  of  the  rent  therein 
agreed  to  be  paid,  including  what  the  Subordi- 
nate Judge  calls  cesses,  is  under  Rs.  100, 
and  as  the  term  is  only  for  one  year,  the 
document  would  not  require  registration,  and 
may  be  admitted  as  evidence,  and,  if  proved , 
it  would  be  binding  upon  the  defendant. 

As  to  the  difficulty  which  the  Subordinate 
Judge  suggests  with  regard  to  the  nugdee 
land  increasing  year  by  year,  he  will  find 
that  this  arises  merely  from  the  fact  that  the 
ryots  engage  for  a  larger  quantity  of  land 
as  nugdee,  and  for  a  less  quantity  as  bhowlee ^ 
year  by  year,  while  there  is  no  alteration  in 
the  actual  area. 

With  regard  to  the  bhowlee  land,  the 
Subordinate  Judge  has  found  that  the  plaint- 
iff's statement  as  to  the  quantity  of  produce 
is  contradicted  by  his  own  putwaree;  where- 
as the  plaintiff  says  that  ihe  produce  is  711 
maunds,  the  putwaree  says  it  is  only  611 
maunds.  The  special  appellant  has  pointed 
out  to  us  that  the  Subordinate  Judge  has  mis- 
read ihe  figures  used  by  the  ptfiwaree  ;  and,  in 
support  of  that,  he  points  out  that  if  611 
maunds  be  read,  then  under  no  circumstances 
could  the  amount  of  220  maunds  be  arrived 
at,  which  the  putwaree  himself  says  is  the 
share  of  the  plaintiff. 

Further  objection  is  taken  to  the  ad- 
mission of  the  evidence  of  the  putwaree 
of  the  other  8-annas  share  as  being  that  of 
an  independent  witness,  for  it  is  shown  that 
the  defendant  in  this  case  is  also  a  share- 
holder in  that  8  annas;  therefore,  the  evi- 
dence of  that  witness  cannot  be  relied  on  as 
being  that  of  an  entirely  independent  witness. 

We  think  that  the  case  must  go  back  to  the 
Subordinate  Judge,  who  will  dispose  of  it 
afresh  with  reference  to  the  above  remarks. 

Costs  will  follow  the  ultimate  result  of  the 
suit. 
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Tbe  2  2nd  February  1872. 

Present : 

The    Hon'blc    G.    Loch    and   W.   Amslie, 

Judges. 

Rig^ht  of  Occupaocjr— Act  X.  of  1859,  ^  6— Cul- 
tivator and  licca  Lessee— Merg^er. 

Cases  Nos.  790  and  791  of  1871. 

Special  Appeals  from  a  decision  passed  by 
the    Judge    of   Bhaugulpore^    dated    the 
loth  April  1871,  reversing  a  decision  of 
iJu    Suhardinate  Judge   of  that   district, 
dated  the  12th  March  tSyo. 

Mokoondy  Lall  Doobey  and  others 
(PlaintiflFs).  Appellants, 

versus 

L.  G.  Crowd y  aud  others  (Defendants), 
Respondents, 

Baboos  Mohesh  Chunder  Chowdhry  and 
Ramesh  Chunder  Mi  tier  for  Appellants. 

Mr,  R,  E,  Twidale  and  Baboos  Rajendro 
Nath  Bose  and  Omer  Nath  Bose  for 
Respondents. 

Where  a  person  held  ryottee  lands  alternately  as 
cultivator  and  ticca  lessee  or  farmer  continuously  for  a 
period  of  about  50  years,  iikld  that  his  cultivation  of 
the  lands  for  broken  periods  would  not  deprive  him  of 
his  rithjt  of  occupancy  under  section  6,  Act  X.  of  1859, 
and  that  the  doctrine  of  merger  did  not  apply  to  such 
cases. 

Lochy  J, — The  plaintifif  in  this  case  sues  to 
recover  possession  of  certain  lands  held  by 
the  defendant,  who  claims  to  have  acquired  a 
right  of  occupancy  therein,  alleging  that  he 
has  cultivated  these  lands  from  the  year  1231. 

The  lands  im  dispute  are  not  the  zemin- 
dar's khas  lands,  and  from  1231  to  1239  '^^ 
defendant  held  these  lands  as  a  cultivator; 
froQX  that  year  to  1246  he  obtained  a  lease  of 
the  village  in  which  these  lands  are  situated ; 
from  1246  to  1250  he  continued  to  hold  these 
lands  as  a  cultivator;  from  that  time  to  1269 
he  again  obtained  a  lease  of  the  village,  siill 
however  retaining  these  lands  in  his  own 
cultivation ;  and  from  1 269  to  tbe  present  time, 
he  has  continued  to  cultivate  the  lands.  So 
that  it  appears  that  he  actually  held  these 
lands  in  his  own  cultivation  for  a  period  of 
about  50  years. 

The  Lower  Appellate  Court  has  found  that 
the  defendant  has  proved  a  right  of  occu- 
pancy, and  therefore  the  plaintiff  is  not  enti- 
tled to  eject  him. 

In  special  appeal,  it  has  been  urged  before 


us  that,  when  tbe  defeadaat  took  tbe  lease,  his 
possession  as  cultivator  merged  in  that  of  the 
higher  title,  and  that  though  he  had  calti- 
vated  the  lands  for  broken  periods,  yet  that 
would  give  him  no  right  of  occupancy,  as  be* 
had  not  held  the  lands  continuously  as  a  cul- 
tivator for  a  period  of  1 2  years. 

We  think  the  doctrine  of  merger  does  mi 
apply  to  this  case,  for  the  defendant,  notwith- 
standing  the  leases,  continued  to  hold  the 
lands,  as  he  always  had  done  previouslf ,  viz^ 
as  a  cultivator.     We  do  not  mean  to  saf  that 
the  defendant,  as  lessee,  could  confirm  bis  owi 
right  of  occupancy.     But  we  think  that,  dar- 
ing the  period  of  the  lease,  the  power  of  evic- 
tion as   regards  him  was  in  suspense,  and 
when  the  lease  expired,  he  was  still,  as  he  had 
always  been,  the  actual  cultivator.    It  has 
been  said  that  the  law  (Act  X.  of  1859)  was 
not  intended  to  affect  the  rights  of  the  zemin- 
dar ;  that  when  that  law  came  into  operation, 
the  defendant  was  in  the  positnm  of  a  tenant* 
at-will  and  no  more.     But,  in  fact,  that  law 
did  affect  the  rights  of  tbe  zemindar,  fortto 
law  operated  retrospectively,  and  all  tenants 
who  had  been  in  occupancy  for  12  years  pre- 
vious to  the  passing  of  that  Act  were  con»- 
dered  to  be  entitled  to  the  benefit  of  the 
section  which  declared  that  ryots  who  hold 
for  12  years  acquired  a  right  of  occupancv. 
And  looking  at  the   period    for  which  thn 
defendant  has  held  these  lands,  from  1251 
down  to  the  present  time,  in  his  actual  cnlti- 
vation,  it  appears  to  me  that  the  view  taken 
by  the  Lower  Appellate  Court  is  correct,  and 
that  these  two  appeals  must  be  dismissed 
with  costs. 

Ainsliey  J, — Section  6,  Act  X.  of  i&59i 
seems  to  divide  ryottee  lands  into  two  classes, 
which  are  clearly  distinguishable.  Tbe  first 
class  comprises  lands,  the'  holding  of  which 
admits  of  some  right  accruing  to  the  ryotr 
unless  stopped  by  specific  arrangement  with 
the  landlord,  even  although  the  ieuing  to  the 
ryot  may  be  only  from  year  to  year.  The 
second  class  comprises  the  khamar  lands, 
and,  with  respect  to  these  lands,  it  is  expressljF 
provided  by  that  section  that  the  bokiing 
from  year  to  year  will  not  create  any  ri^  of 
occupancy. 

The  lands  in  the  present  case  are  boC 
khamar  lands,  but  rvottee  lands.  They  were 
subject  to  the  accrual  of  some  right  in  tbft 
ryot  other  than  that  derived  from  express 
grant  by  his  landlord ;  and  it  seems  to  9^ 
that  such  rights  do  not  merge  in  ticca  leases 
taken  from  the  zemindar.  It  has  been  no* 
where  proved  that,  in  the  intervals  betvccn 
the  ticca  leases,  the  defendant  entered  iato 
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possession  under  new  arrangement  with  the 
semindar.  He  appears  to  have  continued  in 
possession  as  a  matter  of  course,  and  on  the 
expiry  of  each  licca  lease  to  have  resumed, 
without  any  question,  the  position  he  ^was 
holding  at  Its  commencement.  No  doubt,  the 
defendant,  as  farmer,  could  not;  by  his  own 
neglect  to  exercise  the  powers  of  the  land- 
lond,  create  for  himself  any  title  as  ryot 
against  the  zemindar.  But,  on  the  other 
hand,  be  lost  no  title  or  interest  that  he  had 
as  a  ryot.  If  his  ryotee-interest  be  taken  as 
suspended  dartng  the  whole  period  of  the 
existence  of  the  leases,  we  still  find  that  he 
has  been  holding  for  a  period  of  21  years, 
and  that  in  the  whole  term  of  47  years,  com- 
mencing in  1231  F.  S.,  his  occupation  has 
never  been  interrupted  by  the  holding  of  any 
odicr  ryot 

I,  therefore,  concur  in  dismissing  these  two 
appeals. 


The  22  nd  February  1872. 

Present : 

The  Hon'ble  G.  Loch  and  VV.  Ainslie, 

Judges. 

Minors— Act  XL.  of  1858,  s.  5— Meaning 
of  '*  Residence." 

Case  No.  252  of  1871. 

Miscellaneous  Appeal  from  an  order  passed 
fy  the  Officiating  Judge  0/  Midnaporey 
dated  the  yth  June  18'^  i. 

Sheikh  Mahomed  Hossein  (Objector), 
Appellant, 

versus 

Akbur  Hossein  alias  Nukchedoo  (Petitioner), 

Respondent, 

Mr,  G,  Gregory  and  Baboo  Rajendro  Nath 
Bose  for  Appellant. 

Mmn,  J.  y.  Woodroffe  and  M,  Z.  Sandel 
and  Baboos  Romanath  Bose  and  Gopee 
tialh  Mookerjee  for  Respondent. 

Hkm>  by  Loch,  J.,  that  the  word  "residence"  used  in 
■•Ctioo5,  Act  XL.  of  iii5iJ,  is  not  the  place  where  the 
Wiot  may  be  dwelling  at  or  about  the  time  when  the 
^Jpocatiim  for  a  certificate  under  the  Act  is  made,  but 
"•paternal  family-house  or  the  family-residence  of  the 
oioorin  which  every  member  of  the  family  has  an  in- 
^est,and  in  which  they  usually  reside,  Ainslik,  J., 
'  ™?*'  opinion  that,  though  ordinarily  that  might  be 
Won  iD  be  the  meaning  of  the  word,  yet  circumstances 
nigtitansein  which  it  might  be  taken  to  mean  otherwise. 

Lxnh,  J, — This  appeal  relates  to  a  certi- 
ficate under  Act  XL.  of  1858  given  by  the 


Judge  of  Midnapore  to  Akbur  Hossein,  the 
eldest  son  of  one  Golam  Hossein,  who  appears 
to  have  died  some  five  or  six  years  ago.  After 
the  death  of  Golam  Hossein,  an  application  fdr 
a  certificate  under  that  Act  was  made  by 
Keenoo,  the  half-brother  of  Golam  Hossein, 
and  a  certificate  was  granted  to  him. 

Keenoo  died  a  few  months  ago,  and  Akbtir 
Hossein,  the  eldest  son  of  Golam  Hossein, 
now  comes  forward,  alleging  that  he  has 
attained  majority,  and  that  he  is  entitled  to 
obtain  the  certificate. 

His  application  was  opposed  by  his  brother- 
in-law  Mahomed  Hossein,  by  his  mother 
Afitunnissa,  by  his  sister  Nadirunnissa,  the 
wife  of  the  said  Mahomed  Hossein,  and  by 
Diijan,  the  son  of  the  said  Keenoo. 

The  Judge,  after  taking  the  evidence,  con- 
sidered that  Akbur  Hossein  had  attafncd 
majority,  and  that  he  was  entitled  to  have  a 
certificate  granted  to  him.  The  order  for  the 
certificate  was  made  on  the  ist  June  1871. 

An  appeal  was  preferred  to  this  Court  by 
Mahomed  Hossein,  who  prayed  that  a  certi- 
ficate might  be  granted  to  him,  on  the  21st 
August  1871.  After  that,  an  application  was 
made  on  the  part  of  Afitunnissa,  the  mother 
of  Akbur  Hossein,  to  the  Judge  of  BhauguK 
pore,  praying  the  Judge  of  that  district  to 
take  up  the  case,  and  to  give  a  fresh  terti- 
ficate. 

The  Judge  very  properly  refused  to  grant 
a  fresh  certificate,  as  he  found  that  one  had 
already  been  granted  by  the  Judge  of  Mid- 
napore, and  that  so  long  as  that  certificate 
was  in  force,  he  had  no  authority  to  grant  a 
fresh  certificate,  and  he  rejected  the  appli- 
cation.  ^'^ 

From  that  order  also  an  ajipeal  has  been 
preferred  to  this  Court  by  Afitunnissa  on  the 
C5ih  December  1871. 

We  were  asked  by  the  counsel  for  the 
appellant  to  take  up  the  two  cases  together  • 
but  as  the  two  cases  were  on  a  different  foot- 
ing, we  thought  it  right  first  of  all  to  go  into 
the  case  which  had  been  disposed  of  by  the 
Judge  of  Midnapore,  for  if  the  question 
raised  in  that  case  were  disposed  of*  the  other 
case  might  also  be  disposed  of. 

Mr.  Gregory,  for  the  appellant  Mahomed 
Hossein,  raised  three  objections  to  the  order 
of  the  Judge  below. 

First.— Th^i  the  Judge  had  no  jurisdiction 
to  dispose  of  this  matter,  as  the  minors  at  the 
time  were  living  in  the  district  of  Bhaugul- 
pore,  and  the  property  to  which  the  certificate 
related  was  situated  in  the  districts  of  Midna- 
pore and  Bhaugulpore;  and  therefore,  under 
the  provisions  of  section  5,  Act  XL.  of  1858, 
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application  for  the  certificate  should  have  been 
mad^  to  ihe  Judge  of  Bhauguipore,  and  that 
notification  should  have  been  served  upon 
them  in  Bhauguipore. 

Secondly, — That  Akbur  Hossein  was  still  a 
minor,notwithstandingthe  finding  of  thejudge, 
and  that  the  evidence  on  the  record  would  be 
sufficient  to  prove  that  he  was  a  minor. 

And,  thirdly,  that  even  admitting  that 
Akbur  Hossein  had  attained  his  age,  the 
Judge  had  not  exercised  a  proper  discretion, 
considering  the  circumstances  in  which  the 
family  was  placed,  by  giving  a  certificate  to 
Akbur  Hossein. 

On  the  first  point,  viz.,  that  of  residence — 
a  point,  I  may  observe,  that  was  not  contested 
before  the  Judge — it  appears  to  me  that  the 
word  "residence"  made  use  of  in  section  5 
is  not  the  place  where  the  minor  may  be 
dwelling  at  or  about  the  time  when  the  appli- 
cation under  the  Act  is  made,  but  the  family 
dwelling-place.  The  mere  fact  of  the  mother 
of  the  minor  brothers  and  sister  having  left 
Midnapore  and  gone  to  Bhauguipore  some  six 
or  nine  months  ago,  taking  the  minor  children 
with  her,  is  not  sufficient  to  deprive  the 
minors  of  their  residence  in  Midnapore ;  and 
even  if  she,  as  was  stated  by  Mr.  Gregory, 
has  built  a  house  in  Bhauguipore,  that  will 
not  destroy  the  residence  of  the  minors  in 
Midnapore.  The  words  used  in  the  section 
are :  "  Application  shall  be  made  to  the 
Civil  Court  of  the  district  in  which  the 
minor  has  his  residence ;"  and  these  words 
appear  to  me  to  relate  to  the  paternal  family- 
house  or  the  family-residence  of  the  minor  in 
which  every  member  of  the  family  has  an 
interest,  and  in  which  they  usually  reside. 

On  the  second  point,  it  is  urged  that  there 
is  evidence  to-€how  that  Akbur  Hossein  is 
still  a  minor.  There  is  evidence  on  the  part 
of  Mahomed  Hossein  of  a  very  general  char- 
acter. But  there  is  evidence  on  the  other 
hand,  on  the  part  of  Akbur  Hossein,  to 
prove  that  he  was  a  major,  and  the  Judge, 
having  sent  for  him,  finds  that,  on  the  whole, 
the  evidence  for  Akbur  Hossein  is  more 
trustworthy  than  that  on  the  other  side,  and 
nothing  has  been  shown  us  to-day  why  the 
conclusion  that  has  been  come  to  by  Tihe 
Judge  is  erroneous. 

On  the  third  point,  we  are  asked  to  pause 
before  we  confirm  the  order  of  the  Judge 
in  giving  this  certificate,  because  of  the 
family-dispute  that  now  exists.  There  is  a 
dispute,  it  is  said,  between  the  two  widows 
of  Golam  Hossein,  and  the  legitimacy  of 
these  children  has  been  called  in  question,  and 
Akbur  Hossein  has  gone  over  to  the  other 


wife.     Now,  it  does  not  appear  to  me  that 
that  contention  between  the  two  wives  is  of 
such  a  nature  that,  by  giving  Akbur  Hossein 
a  certificate,  any  injury  will  thereby  be  done 
to  his  minor  brothers.     It  is  scarcely  possible 
to  suppose  that  he  will  go  over  and  join  dx 
other  wife,  and  declare  himself  to  be  illegiti- 
mate in  order  to  injure  his  brothers  and  sis- 
ter, for  that  will  injure  himself.     And  though 
one  of  the  witnesses  for  Akbur  Hossein  says 
that  there  has  been  some   dispute  belweea 
him  and  his  mother,  yet  the  statement  really 
amounts  to  nothing ;  what  the  nature  of  the 
dispute  was  we  do  not  find,  and  certainly 
the  dispute  does  not  seem  tome  of  that  char- 
acter which   may   lead  us  to  suppose  that- 
Akbur Hossein  will, oBobtainingthecerti6ate,. 
refuse  to  support  his  brother,  or  in  any  way 
injure  the  property,  for  by  so  doing  he  will 
also  injure  himself.     It  appears  to  me,  there- 
fore, unnecessary  to  interfere  with  the  order 
passed  by  the  Judge  granting  the  certificate 
to  Akbur  Hossein,  and  this  appeal  must  be 
dismissed  with  costs,  five  gold  mohurs  being 
allowed  for  pleader's  fees. 

Having  disposed  of  this  case,  it  is  unne- 
cessary for  us  to  go  into  the  appeal  from 
the  order  of  the  Judge  of  Bhauguipore,  r«., 
No.  359  of  1 87 1,  which  will  also  be  dismissed 
with  costs,  pleader's  fees  being  assessed  at 
five  gold  mohurs. 

Ainslie,  J.— I  entirely  concur  with  my 
learned  colleague  in  dismissing  the  appeals. 
I  merely  wish  to  add  that,  while  I  think  that 
Act  XL.  of  1858  contemplates  that  an  ap- 
plication for  a  certificate  of  guardianship 
should  be  made  within  a  reasonable  time  after 
the  death  of  the  parent,  and  that  the  word 
"  residence,''  as  used  in  section  5,  must  ordi* 
narily  be  taken  to  mean  the  residence  of  the 
father,  still  I  am  not  prepared  to  say  that  ci^ 
cumstances  might  not  arise  in  which  it  might 
be  taken  to  mean  otherwise.  I  do  not  wish  to 
confine  myself  to  this  particular  interpretation 
of  the  word  quoted  ;  the  question  of  its  inter* 
pretation  may  come  up  for  consideration  here- 
after in  another  case.  In  the  present  case, it 
is  clear  that  there  is  nothing  to  show  anything 
like  a  change  of  residence,  except  the  late  pro- 
ceedings on  the  part  of  the  mother  for  some  par- 
poses  of  her  owner.  At  the  time  of  the  fa- 
ther's death  the  residence  wasinMidnapore,and 

during  the  guardianship  of  Keenoo,  there  was 
no  change  of  residence  made  by  any  one  an- 
thorized  10  act  for  the  minors.  Under  the 
circumstances  of  this  case,  it  is  quite  un- 
necessary to  inquire  whether  the  term  "  wsi" 
dence"  in  section  5  is  restricted  to  the  family- 
residence  of  the  father. 
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On  the  other  points  I  entirely  concur,  and 
I  hold  thai  there  is  evidence  to  show  that 
Akbar  Hossein  has  attained  his  majority,  and 
that  there  is  no  suflScient  evidence  to  show 
that  he  is  not  a  person  fit  to  be  appointed  as 
a  guardian. 


The  23rd  February  1872. 

Present: 

Xhe  Hon'ble  G.  Loch  and  W.  Ainslie, 

Judges, 

Limitation— Act  XIV.  of  1859,  s.  x,  clauses  2  & 
16— Damag^es — Value  of  Crop. 

Case  No.  817  of  1871. 

Sfinal  ApP^<il  from  a  decision  passed  by 
-mlKMditional  Judge  of  Tirhooi,  dated 
the  rjth  April  iSyiy  modifying  a  decision 
of  the  Subordinate  Judge  of  that  district^ 
dated  the  14th  December  1870, 

Musst.  Dhunpuity  Kooer  (Plaintiff), 
Appellant^ 

versus  ^ 

Mr.  Lloyd  (Defendant),  Respondent, 

Baboo  Dehendro  Narain   Bose  for 
Appellant. 

Bahoot  Bhowanee  Churn  Dutt  and  Umbika 
Churn  Ghose  for  Respondent. 

A  suit  against  defendant  for  entering  into  plaintiff's 
land,  cutting  his  crop,  and  carrying  It  away,  though  the 
plaint  may  uae  the  word  "  damages,"  is  clearly  for  the 
wloe  of  the  crop,  and  is  governed  by  the  limitation 
Pimibed  by  dause  16,  and  not  clause  2,  section  i,  Act 
XIV.  of  1859. 

L>ch^  J, — The  pleader  for  the  respondent 
admits  that  he  cannot  support  the  judgment  of 
the  lower  Court  on  the  point  of  limitation  as 
regards  the  years  1274  and  1275.  But  he 
nrgcs  that  with  regard  to  1273,  as  the  plaint-  ' 
iff  sues  for  damages  and  not  for  the  value 
of  the  crop,  the  suit  for  that  year  is  barred 
b?  limitation  under  the  provisions  of  clause 
2,  section  i,  Act  XIV.  of  1859.  But  this 
«se  appears  to  come  under  the  ruling  of  the 
M  Bench  of  the  26th  August  1863,  re- 
ported in  the  Special  No.  of  the  Weekly 
Kjporter,  pages  126-27.  That  was  a  case  in 
^nich  the  tenant  brought  his  action  against 
|ae  defendant  for  having  entered  into  his 
land,  cm  his  crop,  and  carried  it  away.  The 
rou  m  the  present  instance  is  of  the  same 
nature;  and  though  the  plaintiff  in  his  plaint 
Vol.  XVII. 


may  have  used  the  word  "  damages,''  yet  it  is 
clear  that  it  is  for  the  value  of  his  crop  that 
he  brings  his  present  action.  We  think, 
therefore,  that  the  limitation  which  would 
apply  to  this  case  is  that  of  clause  16,  sec- 
tion I,  and  not  of  clause  2,  section  1,  of  Act 
XIV.  of  1859.  The  case  is  remanded  for 
disposal  on  the  merits 

Costs  of  remand  will  follow  the  result. 


The  23rd  February  1872. 
Present : 

The  Hon'ble  A.  G.  Macpherson  and 
Dwarkanath  Mitter,  Judges, 

Certificate  under  Act  XXVII.  of  z86o— Cbum  ' 
under  Will— Procedure. 

Case  No.  341  of  1871. 

Miscellaneous  Appeal  from  an  order  passed 
by   the    Judge    of    Tipper  ah  y   dated   the* 
22nd  July  187 1, 

Juggut  Chunder  Roy,  Appellant^ 

versus 

Chunder  Monee  Shaha,  Respondent. 

Baboo  Nullit  Chunder  Sein  for  Appellant. 

Baboo  Kashee  Kant  Sein  for  Respondent. 

When  a  party  claims  a  certificate  under  Act  XXVI! . 
of  1 860  by  reason  of  a  will  said  to  have  been  executed 
by  the  deceased,  the  Judge  should  decide  upon  the  issue 
raised  by  him,  and  say  whether,  under  the  will,  he  has  a 
preferable  right,  instead  of  granting  a  certificate  to  the 
widow  of  the  deceased  upon  her  giving  security  to  satisfy 
any  claims  which  may  be  brought,  should  the  will  be 
proved  to  be  a  genuine  document  in  a  Civil  Court. 

Macpherson,  J. — In  this  case,  Juggut 
Chunder  applied  to  the  Court  for  a  certificate 
under  Act  XXVII.  of  i860.  He  claimed 
under  a  will  said  to  have  been  executed  by 
the  deceased.  The  Judge  has  not  decided 
whether  the  will  was  executed  or  not,  but 
has  given  a  certificate  to  Chunder  Monee, 
the  widow  of  the  deceased,  upon  her  giving 
security  to  satisfy  any  claims  which  may  be 
brought,  should  the  will  be  proved  to  be  a 
genuine  document  in  a  Civil  Court. 

It  appears  to  us  that  this  is  not  the  proper 
way  of  disposing  of  the  matter ;  and  that  as 
Juggut  Chunder  claimed  a  certificate  by 
reason  of  the  will,  he  was  entitled  to  have 
the  Judge's  decision  upon  the  issue  raised  by 
him,  and  that  the  Judge  must  say  whether 
under  the  will  he  has  a  preferable  right. 
The  case  is  remanded  in  order  that  the  Judge 
may  decide  this  point.  We  leave  it  to  the  ' 
Judge  to  say  whether  the  parties  may  adduce 
fresh  evidence,  lie  will  allow  them  to  do  so 
if  it  is  necessary  for  the  ends  of  justice. 
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The  23rd  February  1872. 

Present  : 

The  Hon'ble  A.  G.  Macpherson  and  Dwarka- 
nalh  Mi  Iter,  Judges, 

Sales    in    Execution — Irregularity — Postpone- 
ment— Time  fixed  in  Proclamation. 

Case  No.  339  of  1871. 

Miscellaneous  Appeal  from  an  order 
passed  by  the  Subordinate  Judge  of 
Tipper  ah,  dated  the  i6th  August  rSyi, 

Sreemutty  Asmutoonnissa  Bibee  and  another 
(Judgment-debtors),  Appellants, 

versus 

Sreemutty  Khudemoonnissa  Bibee  and  An- 
other (Decree-holders),  Respondents. 

•       Baboo  Romanath  Bose  for  Appellants. 

Baboo  Doorga  Mohun  Doss  for 
Respondents. 

Hbld  that  the  appellant  could  not  complain  of  the 
order  of  the  Subordinate  Jud«je  postponing-  a  sale  in 
execution  of  decree  from  the  25th  to  the  26th,  unless  he 
coold  show  that  he  had  suffered  substantially  by  the 
postponement.  But  the  attention  of  the  Courts  was 
called  to  the  importance  of  abiding  by  the  dates  Hxed 
in  the  proclamations  of  sale  as  far  as  poNsibie,  and  not 
postponing  sales  without  ^ood  reason. 

Macpherson,  J, — It  appears  to  us  that 
this  appeal  ought  to  be  dismissed,  as  there 
is  nothing  to  show  that  the  judgment-debtor 
suffered  any  substantial  damage  by  reason 
of  any  irregularity  in  making  the  sale.  The 
sale  was  fixed  to  take  place  upon  the  25th 
May;  but  on  the  23rd  May  the  Subordinate 
Judge  learnt  that  the  Court  was  to  be  closed 
upon  the  2  5in,  and  that  that  day  was  \6 
be  kept  as  a  holiday.  He  thereupon  drew 
up  a  proceeding  on  the  23rd  May,  reciting 
that  the  Court  was  to  be  closed  on  the 
2  5lh,  and  fixing  the  26th  for  the  sale.  The 
sale  did  take  place  on  the  26th ;  but  the 
appellant  now  contends  that  because  the  day 
on  which  the  sale  took  place  was  the  26th 
instead  of  the  25th,  it  is  an  irregularity 
which  has  caused  him  injury  and  vitiates 
the  sale. 

It  is  sufficient  to  say  that  the  appellant 
cannot  complain  of  the  order  of  postpone- 
ment from  the  25th  to  the  26th,  unless  he 
can  prove  that,  by  reason  of  that  postpone- 
ment, persons  who  would  have  come  to  bid 
were  prevented  from  comini,^  and  unless  he 
can  show  that  he  has  suffered  substantially  by 
the  postponement.  There  is  nothing  what- 
ever in  the  circumstances  of  this  case  to  lead 


to  the  conclusion  that  he  did  suffer  in  anv 
way  by  the  postponement ;  and  we  think 
that  the  appeal  ought  to  be  dismissed. 

We  wish  to  observe,  with  reference  to  the 
latter  part  of  the  judgment  of  the  Subordi- 
nate Judge,  that  he  does  not  seem  to  be  suffi- 
ciently aware  of  the   necessity  of  holding 
sales  which  have  been  advertised  upon  the  day 
fixed  for  the  sale  by  the  proclamation,  when 
it  is  possible  to  do  so.     It  stands  to  reason 
that  the  chances  of  bidders  appearing  is  very 
much  greater  when  the  date  duly  notified  hj 
the  proclamation  is  adhered  to ;  and  that  if 
the  sale  is  postponed  from  day  to  day  to  suit 
the  convenience  of   the  Judge,  the  parties 
cannot  have  such  full  and  sufficient  notice 
as   when    the    proclamations   are  attended 
to.     The  Subordinate  judge  refers  to  a  case 
where  a  sale  which  was  fixed  for  the  I4lh 
did   not  take  place   till  the    15th,  and  the 
reason   was  that  on  the    14th,   the  day  on 
which  the  sale  ought  to  have  taken  place, 
the   Subordinate    Judge    was    assisting  the 
Collector  in  holding  certain   examinations. 
It  may  be  quite  proper  that  the  Subordinate 
Juiige  should  assist  the  Collector  on  such 
an  occasion  ;  but  his  being  so  engaged  clear- 
4y  was  no  good  reason  for  postponing  a  sale 
which   had   been   long   previously  fixed  to 
take  place   on   the   14th.     Certainly  a  post- 
ponement is  not  justifiable  for  such  a  cause, 
unless   the   fullest    notice    is    given   to  all 
paities  concerned.     In  these  matters  of  sale, 
it  is  all-importint  that  due  notice  should  be 
given,  and  it  is  the   duty  of  the  Courts  to 
abide  by  the  dates  given  in  the  proclamation 
as  far  as  possible,  and  ii  is  not  right  that  tber 
should  postpone  sales  without  good  reason. 

The  respondents  are  entitled  10  their  costs, 
and  we  allow  as  vakeel's  fees  16  rupees. 


The  23rd  February    1872. 
Present : 

The  Hon'ble  H.  V.  Bayley  and  F.  A.  Glover, 

Judges, 

Act  X.  of  1859,  s.  i7--Notice  of  Enhancement, 

Object  of. 

Case  No.  to6o  of  1871. 

Special  Appeal  from  a  decision  passed  hy 
the  Jtidire  of  Purneah,  dated  the  22nd 
June  rSyi,  affirming  a  decision  of  the 
Moonsiff  of  Arrariah,  dated  the  yd 
April  i8*fT. 
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Tinh  Nand  Thakoor  (Plaintiff),  Appellanty 


versus 


Mohnr  Mundul  (Defendant),  Respondent, 

Bahoos  Taruck  Nath  Sein  and  Taruck 
Nalh  Dull  for  Appellant. 

Baboo  Kishen  Dyal  Roy  for  Respondent. 

The  object  of  the  notice  of  enhancement  \%  that  the 
defendant  may  know  what  are  the  ijrounds  on  which  the 
pbratifF  seeks  to  enhance  bis  rent,  so  that  he  may  have 
aa  opportunity  of  coming*  forward  to  contest  any  of 
those  grounds ;  and  as  the  defendant's  own  answer  in 
thiscaae  showed  that  he  was  fully  aware  of  and  came 
forward  to  contest  the  main  g'round  on  which  the  plaint- 
iff sought  to  enhance  his  rent,  the  notice  issued  by 
plaintilF  was  held  to  be  sufficient  to  meet  the  require- 
ments of  section  17,  Act  X.  of  1S59. 

Bay  ley,  J, — We  think  this  special  appeal 
riiould  be  allowed. 

The  only  point  in  the  case  is  whether  the 
notice  of  enhancement  issued  by  plaintiff, 
special  appellant,  was  sufficient  to  meet  the 
rcqairements  of  section  17,  Act  X.  of  1859. 
The  Judge  below,  pn  the  authority  of  a  deci- 
8on  reported  at  page  330,  Volume  VIII., 
Weekly  Repoiter,  considers  that  i:  is  not 
flesays :  "  The  notice  has  only  to  be  read,  and 
"it  will  be  seen  how  utterly  impossible  it  is 
**for  ihe  ryot  to  know  what  points  he  has  to 
** contest :  the  three  grounds  of  section  18  are 
'Mumped  into  one  unintelligible  mass;  it  is 
"impossible  for  him  to  know  what  increase  is 
** claimed  on  accountof  the  difference  between 
"his  rales  and  the  surrounding  rates;  what 
"increase  on  account  of  the  fertilizing 
"powers  of  the  river;  what  increase  on 
account  of  his  acreage  as  found  by  measure- 


"ment." 


The  notice*  specifies  four  grounds  of  en- 
hancement T\\^  first  is  that  the  productive 
powers  of  the  land  had  increased  owing  to 
the  deposit  of  silt,  &c..  caused  by  the  inun- 
dation of  the  river.  Further,  that  the  value 
of  produce  had  increased.  It  is  true  the 
wtice  does  not  say  that  the  increase  of  pro- 
dnctiveness  of  the  soil  had  been  caused  other- 
wise than  by  the  agency  and  at  the  expense 
of  the  defendant ;  but  as  ryots  cannot  control 
the  course  of  rivers,  the  point  of  the  agency 
of  the  ryot  need  not  have  been  specifically 
referred  10.  The  specific  mention  that  the 
aiid  was  enriched  by  the  inundation  and 
deposits  of  the  river  was  sufficient  to  show 
that  it  was  without  any  expense  on  the  part 
of  the  ryots. 

The  stconl  grouiid  is  that  the  rate  paid 
hy  the  defendant  was  below  the  rate  paid 
y  tenants  of  the  adjoining  lands.  No 
doubt  the  notice  omits  to  mention  that  the 


rate  was  lower  than  the  prevailing  rate  paid 
by  the  same  class  of  ryots  for  lands  of  a 
similar  description  and  with  similar  advan- 
tages ;  but  the  answer  of  the  defendant  very 
distinctly  refers  to  lands  similar  in  character 
and  advantages,  and  shows  that  he  fully 
understood  as  to  what  the  ground  of  the 
plaintiff's  demand  was. 

The  third  and  ih^  fourth  grounds  relate  to 
the  area  and  the  jumma,  and  both  are  dis- 
tinctly met  by  the  defendant  referring  to  long- 
established  area  and  jumma  of  himself  and 
the  neighbours  as  belonging  to  the  durbandee 
of  that  portion  of  the  country. 

The  only  point  on  which  no  specific 
answer  is  given  by  the  defendant  is  as  to  the 
increase  of  the  selling  price.  But  under  all 
the  circumstances,  we  think  it  would  be  too 
technical  to  reject  the  plaintiff's  case  on  the 
grounds  slated  by  the  Lower  Appellate  Court. 
T'he  object  of  the  notice  is  that  the  defendant 
may  know  what  the  grounds  are  on  which 
the  plaintiff  seeks  to  enhance  his  rent,  so  that 
he  may  have  an  opportunity  of  coming  for- 
ward and  contesting  any  of  those  grounds, 
and  nothing  is  clearer  than  the  defendant's 
own  answer  in  this  case,  showing  that  he  was 
fully  aware  of  and  came  forward  to  contest 
the  main  ground  on  which  the  plaintiff  sought 
to  enhance  his  rent. 

We  reverse  the  judgment  of  the  Lower 
Appellate  Court,  and  remand  the  case  to  that 
Court  in  order  to  be  remitted  to  the  first 
Court  to  be  tried  on  the  merits  on  ail  the 
points  raised  by  the  pleadings  in  this  case. 
The  costs  will  follow  the  result. 


The  23rd  P'ebruary  1872. 
Present : 

The  Honble  H.  V.  Bayley ami  F.  A.  Glover, 

fudges. 

Evidence— Document   100  years  old— Special 

Appeal. 

Case  No.  1061  of  1871. 

Special  Appeal  from  a  decision  passed  by  the 

Subordinate   fudge   of  Sarun^  dated  the 

6lh     June     iS'ji,    affirming    a    decision 

of  the  Moonsiff  of  Pursa,   dated  the  jth 

*  September  rSyo. 

Shah  Buddiooddeen  alias  Buddoo  and  others 
(Plaintiffs),  Appellants,^ 

versus 

Golam  Peer  and  others  (Defendants), 

Respondents. 

Baboo  Taruck  Nath  Sein  for  Appellants. 
Baboo  Boodh  Sein  Singh  for  Respondents. 
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Per  Bayley,  y. — The  omission  in  the  first  Court  to  in- 
quire or  specify  in  the  judgement  as  to  whether  a  pottah 
which  is  admittedly  loo  years  old,  and  which  is  actually 
supported  by  the  evidence  of  old  witnesses,  comes  from 

{) roper  custody  or  not,  is  not  a  sufficient  reason  to  inva- 
idate  the  finding  that  the  pottah  is  proved  ;  nor  is  it 
a  defect  in  the  investigation  affecting  the  merits  of  the 
case  which  would  justify  the  interfefence  of  the  High 
Court  in  special  appeal. 

Per  Glover f  J. — The  question  as  to  proper  custody  is 
not  in  issue,  the  Jud^e  having  found  the  pottah  proved 
by  the  evidence  of  witnesses. 

Bayley,  J. — In  this  case  the  plaintiff  sued 
to  set  aside  a  mokurruree  pottah  alleged  to 
have  been  loo  years  old.  It  has  been  held  by 
both  the  lower  Courts  that  the  mokurruree 
pottah  has  been  proved,  and  that  the  plaintiff's 
claim  for  ejectment  must  fail. 

In  special  appeal,  two  grounds  have  been 
taken.  The  first  is  that,  although  the  deed 
is  loo  years  old,  no  proof  of  proper  custody 
has  been  given.  Now,  the  rule  of  law  is 
that  a  document  30  years  old  ordinarily  proves 
itself  when  it  is  shown  that  it  comes  from 
proper  custody;  but  I  do  not  think  that  the 
omission  in  the  first  Court  to  inquire  or  spe- 
cify in  the  judgment  as  to  whether  a  deed 
which  is  admittedly  100  years  old,  and  which 
is  actually  supported  by  the  evidence  of  old 
witnesses,  comes  from  proper  custody  or  not, 
is  a  sufficient  reason  to  invalidate  the  finding 
that  the  deed  is  proved,  or  that  such  omission 
is  a  defect  in  the  investigation  affecting  the 
merits  of  the  case  which  would  justify  our 
interference  in  special  appeal. 

The  second  objection  taken  is  that  the 
Lower  Appellate  Court  has  failed  to  find 
whether  the  lands  alleged  to  have  been  cover- 
ed by  the  mokurruree  pottah  did  lie  within 
the  puttee  of  Mobaruck  Hossein,  the  alleged 
grantor  of  the  pottah.  It  is  true  that  a 
question  similar  to  it  is  in  the  grounds  of 
appeal  before  Ctle  Judge  below,  but  it  is  not 
shown  that  that  same  question  was  really 
urged  during  the  trial  of  the  case.  The 
ordinary  inference  would  be  the  other  way, 
because  the  Lower  Appellate  Court  says  that 
from  the  grounds  of  appeal  the  issue  fixed  is 
as  to  whether  the  pottah  was  valid  or  not. 
It  was  quite  open  to  the  special  appellant,  if 
he  really  intended  to  raise  the  question  now 
taken  before  us,  to  ask  that  an  issueshouldbe 
specifically  framed  on  it  and  evidence  taken, 
and  a  decision  given  on  the  point.  But  be 
that  as  it  tnay,  we  think,  on  reading  the  judg- 
ment of  the  Lower  Appellate  Court  affirm- 
ing that  of  the  first  Court,  that  in  finding 
on  the  validity  of  the  pottah  on  evidence 
which  the  Court  considers  reliable,  the  Lower 
Appellate  Court  has  also  found  as  a  fact  that 
Mobaruck  Hossein  granted  some  of  his  lands 
as  mokurruree  to  the  defendant's  ancestor. 


The  finding  as  one  of  fact  may  be  right  ex* 
otherwise,  but  it  does  not  constitute  an  error 
in  law  for  which  we  should  be  justified  to 
interfere  in  this  special  appeal. 

The  special  appeal  is,  therefore,  dismissed 
with  costs. 

Glover^  J, — 1  also  think  that  the  appeal 
should  be  dismissed.  There  is  no  question  as 
to  proper  custody  in  issue,  inasmuch  as  the 
Judge  finds  the  pottah  proved  by  the  evi* 
dence  of  witnesses.  The  objection  that  the 
pottah  does  not  cover  the  land  in  dispate 
was  clearly  never  pressed  in  the  Courts 
below,  and  should  not  be  allowed  any  weight 
now. 


The  23rd  February  1872. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  F.  A.  Glover. 

Judges. 

Damag:es  for  Abuse   and  Assault  —  Plaintiff's 

Position. 

Case  No   1145  of  1871. 

Special  Appeal  from  a  decision  passed  bjf 
the  Judge  of  Shahabad,  dated  the  2jrd 
May  rSyr,  modifying  a  decision   of  the 
Subordinate  Judge  of  that  district,   doled, 
the  22nd  February  tSyt. 

Joypal  Roy  and  another  (Plaintiffs), 
Appellants, 

versus 

Mukoond  Roy  and  others  (Defendants), 

Respondents.  . 

Baboo  Kalee  K is  hen  Sein  for  Appellants. 

Baboos  Ho  mesh  Chun  ier  Mitter  and  Taruck 
Nath  Paleet  for  Respondents. 

In  a  suit  for  datna«j^cs  occasioned  by  abuse  and  assault^ 
the  plaintiff's  position  should  be  considered  for  the  pur- 
pose  of  seeing  how  far  the  compensation  awarded  is 
commensurate  with  the  injury  inHicted,  but  ribt  for 
};iving  a  decree  agfainst  the  defendant  beyond  any 
possibility  of  his  ever  satisfyinjj  it,  simply  because  the 
plaintiff  is  a  man  of  a  somewhat  hii^h  position  in  life. 

Bayley,  J. — We  are  of  opinion  that  this 
special  appeal  must  be  dismissed  with  costs. 

The  suit  was  for  damages,  estimated  at 
Rs.  2,oDO,  alleged  to  have  accrued  to  plaintifiF 
from  abuse  and  assault  by  the  defendant,  and 
from  his  tninor  son  being  bitten  by  a  dog  at 
the  defendant's  instigation. 

The  first  Court  gave  the  plaintiff  a  decree 
for  Rs.  700,  estimated  to  be  the  full  income 
of  defendant  for  one  year,  or  up  to  the  de- 
fendant's means  of  livelihood  for  that  period. 
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The  Lower  Appellate  Court  on  appeal  re- 
duced the  amount  of  damages  to  Rs.  200. 

The  contention  put  before  us  in  special 

appealagainst  this  reduction  is  that,  in  assess- 

ii^  the  amount   of    damages,    the    Lower 

Appellate  Court  has  wrongly  excluded  from 

it3  consideration  certain  elements  which,  if 

GODsidered,  might  have  had  the  effect  of  in- 

\  duclQg  him  not  to  reduce  the  damage  awarded 

i  bjlhe  first  Court,  viz,,  the  position  and  status 

in  life  of.  the  plaintiff,    and    the    abusive 

- hiiguage  used  by  the  defendant  which  was 

iGdoaable. 

Now,  it  is  true  that  the  Lower  Appellate 
Coon  somewhat  wrongly,  though  not  so  as  to 
Affect  its  decision  on  the  merits  of  the  case, 
flays  that  it  gives  no  damages  for  the  abusive 
luignage  used ;  but  the  Court  finds  as  a  fact 
Ihat  "the  plaintiffs  have  not  proved  in  any 
Ihape  that  they  suffered  any  personal  damage 
jD  character  or  position  by  such  abuse,  and 
loreover  that  there  is  no  proof  whatever 
iling  the  abusive  language  used."  By  the 
ds  "no  proof,"  it  is  quite  clear,  the  Court 
cant  "no  sufficient  proof ;"  and  looking  to  the 
endant's  means  of  life,  which  is  an  element 
ich  ought  to  be  considered,  theLowerAppel- 
Coart  thinks  that  a  fine  of  about  one-third 
the  defendant's  whole  year's  income  would 
a  sufficient  punishment  to  him,  as  also  a 
cient  compensation  for  the  injury  that 
y  have  been  inflicted  on  the  plaintiff.  It 
been  somewhat  too  strongly  pressed  that 
plaintiff's  position  also  should  have  been 
sidereJ.  No  doubt  that  ought  to  have 
n  so,  but  only  for  the  purpose  of  seeing 
kow  far  the  compensation  awarded  is  com- 
loensurate  with  the  injury  inflicted,  but  not 
br  giving  a  decree  against  the  defendant  be- 
^nd  any  possibility  of  his  ever  satisfying 
i simply,  because  the  plainiiff  is  a  man  of  a 
Somewhat  high  position  in  life.  On  the 
yhole,  we  think  the  Lower  Appellate  Court 
in  this  case  awarded  a  fair  sum  as  com- 
Jfcnsation  for  the  injury  inflicted  on  the 
intiff,  and  we,  therefore,  see  no  ground  for 
terference  in  special  appeal. 

A  cross  objection    was   attempted    to    be 

^en  by  the  pleader  for  the  respondent  as  to 

tiic  amount  awarded  by  the  Lower  Appellate 

Conn;  but  on  the  suggestion  of  the  Court 

«Jtt  a  cross-special   appeal    so   made    lays 

open  again  the  whole  case,  and  that  in  the 

present   case    it    would    be    then     in     the 

discretion    of    the    Court,     either     furiher 

to  enhance  or  further  lessen  the  amount  of 

the  damages  awarded,  the  pleader  discreet- 

Vi  as  it  appears  to  us,  gave  up  the  cross-ap- 
peal. 


The  special  appeal  is  dismissed  with  costs. 
Glover,  J . — I  concur  in  dismissing   this 
appeal  with  costs. 


The  23  rd  February  1872. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  F.  A,  Glover, 

Judges. 

Declaratory  Decree— Erection  of  Drain-pipe— 
Magistrate's  Order  under  Criminal  Procedure 
Code,  s.  321— Limitation— .Burden  of  Proof. 

Case  No.  1062  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Gya,  dated  the  joth  June 
i8yi,  affir?ning  a  decision  of  the  Subordi- 
nate Judge  of  that  district^  dated  the 
ijth  February  iSyi, 

Meghraj  Singh  and  others  (Defendants), 

Appellants^ 

versus 

Rashdharee  Singh  and  others  (Plaintiffs), 

Respondents, 

Mr.  li.  E.  Twidale  and  Baboo  Nil  Madhub 
Sein  for  Appellants. 

Bdboos  Mohesh  Chunder  Chowdhry  and 
Gopal  Lall  Mitter  for  Respondents. 

Plaintiff's  rijrht  to  a  declaratory  decree  as  to  the 
erroneousness  of  the  Magistrate's  order  passed  under 
section  321,  (Jode  of  CriminallProcedure,  permitting  de- 
fendant to  erect  a  drain-pipe  to  take  water  from  plaint- 
iff's reservoir,  was  held  to  be  not  affected  by  the  fact 
that  the  Mapfistrate's  order  had  not  been  put  mto  force. 

The  period  of  limitation  applicable  to  such  a  suit  is 
twelve  years  and  not  three  years.       • 

The  defendant  having  claimed  an  easement  over 
plaintiff's  water,  the  burden  of  proof  was  on  him  to 
show  that  he  acquired  it  by  grant  or  user. 

Glover,  ^.  — Thk  plaintiff  in  this  case  sued 
to  remove  a  Dougah  or  drain-pipe  alleged  to 
have  been  fixed  by  the  defendant  in  the  north 
side  of  a  reservoir  belonging  to  plaintiff,  and 
to  have  it  declared  that  the  defendant  had  no 
right  to  take  water  from  the  reservoir 
through  such  drain-pipe.  He  also  sued  to 
have  it  declared  that  the  order  of  the  Magis- 
trate, passed  under  section  321  of  the  Cri- 
minal Procedure  Code,  confirming  the 
defendant  in  possession  of  that  right,  was 
erroneous.  The  plaintiff's  case  is  that  there 
had  been  a  masonry  aqueduct  on  the  north 
end  of  the  tank  through  which  the  surplus 
water  flowed,  and  this  water  the  defendant 
used  for  the  irrigation  of  his  land ;  that  there 
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was  no  other  exit  for  the  water;  and  that  the  ^  by   the    Magistrate   under  this  Chapter  of 

defendant  had  no  right  to  fix  a  drain-pipe  the  Criminal  Procedure  Code  is  not  barred 

where  he  had  done.  by   the   lapse   of   three  years,  but  that  the 

The    defendant's    answer    was    that    the  plaintiff    would    have    twelve    years  wiihia 

Dougah   or    drain-pipe    had    always    been  which  to  bring  his  action, 

where  it  was ;  that  the  Magistrate  found  that  The  last  objection  taken  is  that  the  ]ad§^'| 

point  in  his  favor,  and  that  from  that  period  has  wrongly  placed  the   burthen  of  proof 

up  to  the  present  the  water  had  always  been  on  the  defendant;  Xhat  it  was  for  the  plain' 


brought  to  his  fields  through  that  drain-pipe. 

Both  the  Courts  below  have  given  a  decree 
in  the  plaintiff's  favor. 

The/rj/  point  taken  in  special  appeal  is  >  aqueduct.     This  contention  is  worth  noihi 
that  the  plaintiff's  claim  ought  to  have  been  j  The  tank  admittedly  belongs  to  the  plainti 
dismissed,  it  being  found  by  the  Judge  thai    and  it  was  for  the  defendant  who  claim 


to  start  his  case,  and  to  show  that  there™ 
no  other  means  for  the  exit  of  surplmj 
water  of  his  tank  except   by  the  masoi 


the  Dougah  which  is  sought  to  be  removed 
is  not  in  existence.  Also  that  the  plaintiff 
had  no  right  to  a  declaratory  decree, 
inasmuch  as  it  is  an  admiited  fact  that  the 
order  of  the  Magistrate  under  section  321 
of  the  Criminal  ProceJure  Code  had  never 
been  enforced. 

Thejfrj/  part  of  the  objection  we  consi- 
der to  be  good.  As  found  by  the  Judge 
below,  the  defendant  never  availed  himself  of 
the  order  passed  by  the  Magistrate,  permit- 
ting him  to  erect  the  Dougah,  So  far,  there- 
fore, the  plaintiff's  suit  to  have  the  Dougah 
removed  is  based  on  no  sufficient  grounds. 

On  the  second  point,  we  think  the-  plaint- 
iff had  a  sufficient  cause  of  action.  Not- 
withstanding that  the  order  of  the  Magis- 
trate was  not  at  once  made  use  of  but  was 
allowed  to  remain  a  dead-letter  for  four  years, 
it  does  not  follow  that  the  order  is  even  now 
non-existent.  On  the  contrary,  the  Magis- 
trate's order  will  remain  in  force  until  the 
matter  is  disposed  of  by  a  Civil  Court. 
Therefore,  so  long  as  time  remains  for  the 
plaintifiF  to  bring  an  action  in  the  Civil  Court 
to  have  the  •order  passed  by  the  Magistrate 
set  aside,  so  long  the  existence  of  that  order 
would  be  a  cause  of  action  to  the  plaintiff. 

Another  objection  taken  is  that  supposing 
the  present  suit  to  be  one  to  have  the  Alagis- 
trate's  order  cancelled,  it  is  out  of  time, 
not  having  been  instituted"  within  three  years 
of  that  order.  This  supposes  that  awards 
under  Chapter  22  of  the  Criminal  Procedure 
Code  are  to  be  treated  quoad  limitation  in 
the  same  way  as  awards  under  Act  IV.  of 
1840.  No  doubt  a  suit  to  contest  certain 
awards  must  be  brought  within  three  years, 
but  the  Limitation  Act  makes  no  mention  of 
cases  coming  under  Chapter  22  of  the  Crimi- 
nal Procedure  Code.  On  the  contrary,  it  has 
been  held  by  a  Division  Bench  in  the  case 
of  Undhoob  Narain  and  others,  Weekly 
Reporter,  Volume  IX.,  page  480,  that  a  suit 
for  right  of  possession  against  an  order  passed 


an  easement  over  it  to  show  distinctly  il 
he  had  acquired  that  special  right.  TJ 
mere  fact  that  the  plaintiff  allege  i  the 
ence  of  an  aqueduct  does  nothing  to  shift 
burthen  of  proof  on  to  him.  It  was  for 
defendant  who  claimed  the  special  privile 
of  easement  as  to  plaintiff's  water  to  she 
that  he  acquired  it  by  grant  on  user. 

Seeing  no  error  in  law  in  the  judgm^ 
of  the  Lower  Appellate  Court,  we  disi  "" 
this  special  appeal  with  costs. 


The  28ih  February  1872. 

Present : 

The  Hon'ble  A.  G.  Macpherson  and 
Dwarkanath  Mitter,  Judges. 

Local  Investigatioas  by  Amceixs— When  to  1 
ordered — Evidence. 

Case  No.  1052  of  1871. 

Special  Appeal  from  a  decision  passed  by 
Officialing  Judge  of  Nuddea,  dated  Ihe 
June  18'/ 1,  reversing  a  decision  of 
Subordinate  Judge  of  that  district  ' 
the  I  ilk  July  tSyo, 

Bindabun  Chunder  Sirkar  Chowdhryand: 
others  (Plaintiffs),  Appellants, 

versus 

Nobin  Chunder  Biswas  and  Others     , 
(Defendants),  Respondents. 

Baboo  Gopal  Lall  Miller  for  Appellants,! 

Baboo  Sreenath  Doss  and  Bipro  Doss 
Mookerjee  for  Respondents. 

An  Amecn  sh.)uld  be  appointed  to  hold  a  io<^|'|^y^ 
igation  only  when  it  is  necessary  to  inspect  ^^^T 
which  is  the  subject  of  dispute,  to  makq  maps  oi  ">g 
ties  to  obuin  information  with  regard  to  the  phy 
features  of  the  place,  to  identify  the  land  >"  ni*P,^ 
parcels  which  are  the  subjeft  of  the  suit,  ^"^.^i"*^^- 
the  maps  with  one  another  with  the  aid  of  objevtsto^ 
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bond  in  the  land  ;  and  for  these  and  similar  purposes, 

an  Am  ."en  miy  examine  witnesses  w'len  the  ev!tit»nc>; 

which  the^  have  to  g'ive  rsof  such  a  n-iture  that  itou^ht 

to  be  taken  by  him  on  the  spot.     Where,  however,  any 

fact  can  be  proved  by  evidence  taken  otherwise  than  on 

th€>ipot,  that  evidence  ou^ht  to  be  taken  by  the  Court 

itself  in  a  re^^ular  manner  and  not  by  an  Ameen. 

^SK^r^.— Whether,  where  an  Ameen  has,  in  fact,  been, 

I  thwijfh  improperly,  deputed  and  has-examined  witness- 

[tsthat  evidence  oug-ht  to  be  totally  rejected  ? 

I  Macpherson,  J, — Ix  this  case,  the  objection 
^jfaiken  to  the  judgment  of  the  Lower  Appel- 
liile  Court  is  that,  whereas  the  Subordinate 
idge  directed  a  local  investigation,  and  the 
Lrncen  in  the  course  of  that  investlguion 
the  evidence  of  certain  witnesses,  the 
[udge  was  of  opinion  that  the  Subordinate 
idge  acted  illegallj  in  appointing  an  Ameen 
all,  and  held  that  the  evidence  taken  by  the 
ieen  most  be  excluded  from  trie  record. 
The  Lower  Appellate  Court  was  quite  right 
holding  that  the  case  was  not  one  in  which 
Subordinate  Judge  was  justified  in  ap- 
inting  an  Ameen  and  directing  a  local  in- 
igation.  In  fact,  the  matter  which  the 
ibordinate  Judge  referred  to  the  Ameen  was 
illy  the  substantial  issue  which  had  to  be 
id  in  the  case,  viz,,  whether  the  disputed 
WAar  was  part  of,  or  connected  with,  a  certain 
)&ijulkur,  and  therefore  belongini>;  to  ihe 
lainiiifs  or  not.  That  was  an  issue  which 
light  or  ought  to  have  been  tried  by  the 
ibordinate  Judi^e  himself,  sitting  in  his 
rn  Court  and  dealing  with  the  case  upon 
^evidence  brought  before  him  by  the  parties; 
id  it  was  not  a  matter  which  he  should 
ive  referred  to  an  Ameen.  An  Ameen  is 
)perly  appointed  when  it  is  necessary  to 
Jpect  the  land  which  is  the  subject  of  dis- 
tte,  and  when  it  is  necessary  to  make  maps 
localities,  and  to  obtain  information  with 
ird  to  the  physical  features  of  the  place 
dispute,  and  to  identify  the  land  in  maps 
tth  parcels  which  are  the  subject  of  the 
Bjit,  and  identify  the  maps  with  one  another 
"Jih  the  aid  of  objects  to  be  found  in  the 
ind;  and  for  these  and  similar  purposes,  an 
leen  may  examine  witnesses  when  the  evi- 
5nce  which  they  have  to  give  is  of  such  a 
«ure  that  it  ought  to  be  taken  by  him  on 
Wspot.  Where,  however,  any  fact  can  be 
roved  by  evidence  taken  otherwise  than  on 
spot,  that  evidence  ought  to  be  taken  by 
Court  Itself  in  a  regular  manner,  and  not 
[wf  an  Ameen. 

in  the  present  instance,  that  which   was 

ferrcd  to  the  An>een  was  a  mitter  which 

)uld  much  betier  nave  been  ilisposvi  1  of  by 

Pe  Subordinate  Judge  sittin,'  in  h;s  Court ; 

Id  the  Subordinate  Judge  was  quite  wrong 

appointing  an  Ameen.     But  the  Ameen 


having  been,  in  fact,  deputed,  and  having  ex- 
amined witnesses,  we  have  some  doubt  as  to 
how  far  the  Judge  was  right  in  totally  reject- 
ing that  evidence,  and  saying  that  it  was  evi- 
dence which  he  ought  not  to  look  at.  It  is 
not  necessary,  however,  to  go  into  that  ques- 
tion;  because,  although  the  Juds?e  says  that 
he  thinks  it  must  be  rejected  entirely  as  be- 
ing illegally  taken,  he,  in  fact,  has  considered 
it  and  has  expressed  his  opinion  upon  it.  He 
expressly,  siys  that  the  evidence  given  before 
the  Ameen  is  merely  a  second  and  improved 
ediiion  of  that  already  given  before  the 
Subordinate  Judge,  and  he  says  :  "I  do  not 
"apprehend  any  practical  injustice  to  either 
"  party  from  excluding  evidence  which  must, 
"even  if  admitted,  be  viewed  with  distrust." 
The  Judge  further  says :  "  The  fact  that 
"  the  Ameen  has  acted  upon  evidence  which 
"the  Subordinate  Judge  found  to  be  legally 
"inadmissible  shows  how  far  beyond  his 
"  proper  sphere  the  Ameen  was  going." 
With  that  expression  of  the  Judge's  opinion, 
and  with  ihe  fact  that  the  Ameen  admitted 
and  acted  upon  evidence  which  the  Subordi- 
nate Judge  declared  to  be  inadmissible,  it  ap- 
pears to  us  to  be  unnecessary  to  interfere 
with  the  judgment  of  the  Lo»ver  Appellate 
Court.  The  Judi^e  his.  in  fact,  considered 
and  decided  uoon  the  merits  of  the  evidence, 
considerin;^:  it  unrelia*3le  and  bad. 

On  the  while,  we  think,  the  appeal  ought 
to  be  dismissed  with  costs. 


The  25th  January   1872. 

Present  : 

Sir  James  W.  Colvile,  Sir  MoiUague  Smith, 
Sir  Robert  P.  Collier,  and  Sir  Lawrence 
Peel. 

Defamation  of  Character— Malicious  Prosecu- 
tion —Onus  Proband!— Evidence  ~  Reasonable 
and  Probable  Cause. 

On  Appeal'from  the  High  Court  at 
Calcutta* 

^      Baboo  Gunnesh  Duit  Singh 

versus 
Mugneeram  Chowdhry  and  others. 

Although  a  suit  cinn  )t  be  iniinta'n*d  for  damag'es  for 
defamation  of  character  when  it  is  substantially  a  suit 
for  damat^es  a<>'ain«it  witnesses  in  respect  of  evidence 
s^iven  by  them  up  m  oath  in  a  judicial  proceeding^,  yet  it 
iniy  t>e  supi)i)rtod  when,  th  )U^!i  called  a  suit  for  defa- 
inition    of   character,  it  is  substantially    a   suit  for  a 

*  From  the  judgment  of  Bayley  and  S.  N.  Pundit,JJ., 
dated  7th  March  1866.     5  VV.  R.,  Civil  Rulings,  134. 
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malicious  prosecution.  In  the  latter  case  the  burden  is 
on  the  plaintiff  to  prove  (1)  that  the  defendants  were 
the  prosecutors  of  the  criminal  proceeding^  ajyainst 
him,  (2)  that  they  were  actuated  by  malice,  and  (3) 
that  their  proceeding  was  without  any  reasonable  or 
probable  cause;  and  the  Privy  Cr)UNCiL  agreed  with 
the  High  Court  in  thinking  that  there  was  no  evidence 
on  the  part  of  the  plaintiff  of  want  of  reasonable  and 
proper  cause  for  the  institution  of  this  prosecution. 

The  material  facts  in  this  case  mav  be  verv 
shortly  stated. 

It  would  appear  that  an  affray  took  place 
between  the  partizans  of  the  Chowdhrys,  who 
were  the  defendants  in  the  suit  below,  and  of 
Baboo  Gunnesh  Dutt  Singh,  who  was  the 
plaintiff  in  the  suit  below.  The  cause  of  the 
affray  and  the  circumstances  attending  it  are 
involved  in  some  obscurity,  but  their  Lord- 
ships think  it  sufficiently  appears  that  it  origi- 
nated in  some  attempt  on  the  part  of  the 
partizans  of  the  Chowdhrys  to  assert  some 
real  or  pretended  right  which  was  resisted 
by  the  partizans  of  Baboo  Gunesh  Dutt 
Singh,  and  that  in  the  course  of  that  affray 
one  of  the  Chowdhrys  was  killed  and  some 
were  wounded.  It  would  appear  that  some 
of  the  Chowdhrys,  who  were  defendants  in  the 
suitbelow,  preferred  a  charge  against  Gunnesh 
Dutt  Singh  of  having *been  accessory  to  this 
murder  by  inciting  his  partizans  to  violence, 
and  Gunnesh  Dutt  Singh  was  brought  before 
the  Magistrate,  who,  however,  upon  hearing 
the  case,  dismissed  it  as  against  him  for  want 
of  proof,  and  declined  to  commit  him  for  trial. 
Thereupon  Gunnesh  Dutt  Singh  brought  the 
present  action. 

This  action  hag  been  called  a  suit  to  recover 
damages  for  defamation  of  character.  Their 
Lordships  are  of  opinion  with  the  High  Court 
that,  if  it  had  been,  strictly  speaking,  such 
an  action,  it  could  not  have  been  maintained, 
for  they  agree  with  that  Court  that  witnesses 
cannot  be  sued  in  a  Civil  Court  for  damages 
in  respect  of  evidence  given  by  them  upon  oath 
inajudicial proceeding.  Their Lordshipshold 
this  maxim,  which  certainly  has  been  recog- 
nized by  all  the  Courts  of  this  country  to  be 
one  based  upon  principles  of  public  policy. 
The  ground  of  it  is  this — that  it  concerns 
the  public  and  the  administration  of  justice 
that  witnesses  giving  their  evidence  on  oath 
in  a  Court  of  Justice  should  not  have  before 
their  eyes  the  fear  of  being  harassed  by  suits 
for  damages,  but  that  the  only  penalty  which 
they  should  incur  if  they  give  evidence 
falsely  should  be  an  indictment  for  perjury. 
But  it  appears  to  their  Lordships  that  the 
suit  of  the  plaintiff  in  the  Court  below, 
although  called  a  suit  for  defamation  of 
character,  may  be  substantially  supported 
(the  question  is  one  of  substance  rather  than 


of  form)  as  an  action  for  a  malicious  prose- 
cuiion;  and  that  being  so,  if  we  apply  ihc 
principles  of  English  law  to  the  case,  the  \ 
burden   of   proof    lying    upon   the  plaintiff 
would  be  this — he  would  have  to  prove  1? 
the  first  place  that  the  defendants  were  Ac 
prosecutors  of  the  criminal  proceeding 
him  ;  next  that  they  were  actuated  by  malice 
and,  further,  that  their  proceeding  was  with*; 
out  any  reasonable  or  probable  cause. 

It   appears   to   their   Lordships   that 
issues  of  fact  as  stated  do  in  substance 
the  same  questions  which  would  be  raised  f 
an  action  for  malicious  prosecution  in  tbil; 
country.     We  find  the  first  issue  of  fact 
be  stated  thus:  "Is  there  any  proof  of  tl 
"  existence  of  any  enmity  between  the  '^ 
"gant  parties  previous  to  the  commencem' 
**  of  the  criminal  prosecution  ?  If  it  be  in  tl 
'*  affirmative,  then  whether  or  not  the  chii 
i  *'  of  complicity  in  the  wilful  murder  of  Ki 
"  Chowdhry,    deceased,     preferred,   agai 
"  plaintiff  by  the  defendants  of  the  first  p 
"  simply  originated  from  motives  of  humi 
"  tin^  the  plaintiff,  and  was  therefore  enti 
**  "groundless.'*     The  other  issues  of  fact 
pear  to  their  Lordships  to  substantially 
the  same  questions  which  would  come 
a  Judge  and  jury  in  an  action  for  mail 
prosecution  in  this  countr)\ 

With  respect  to  the  proof  of  those  i 
it  appears  to  their  Lordships  that  the  plai 
did  substantially  prove  that  the  defendanis* 
at  all  events  two  of  them,  were  the  p 
tors  on  this  occasion,  although  some  11^ 
doubt  is  expressed  upon  that  subject  by 
High  Court.     It  appears  to  their  Lordsl 
also  that  some  evidence  was  given  by 
plaintiff  of  malice  on  the  part  of  the  dcf 
ants.     That  evidence  was  not  of  a  very  cl 
or  conclusive  kind,  but  their  Lordships 
disposed  -to  say  that  the  case  of  the  plaini 
on  this  issue  was,  on  the  whole,  sufficieatlf 
made  out. 

We  now  come  to  the  third  issue,  nameljji 
whether  or  not  the  plaintiff  has  given  aa^ 
proof  of  the  want  of  reasonable  and  probab^ 
cause,  or,  as  it  is  put  in  the  statement  of  tw 
points  in  the  Court  below,  that  the  proceed* 
ing  was  altogether  groundless.  Their  Lordj-^ 
ships  are  of  opinion  that  it  rested  upon  tl*^ 
plaintiff  to  prove  this,  or  at  the  least  to  giv«, 
primd-facie  evidence  of  it  calling  for  aft 
answer. 

Their  Lordships  agree  with  this  staiemert 
which  they  find  in  the  judgment  of  ihe  Higft  ' 
Court:  •'  We  find  on  the  record  of  the  caift, 
"that  the  plaintiff  has  given  no  other  proof; 
"  of  his  innocence  and  of  the  falsehood  of  the  i 
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"sUtements  of  these  four  appellants  except  a 
"  copj  of  the  order  of  the  Magistrate  by  which 
"that  officer  released  the  plaintiff  for  want  of 
"  proof."  The  plaintiff,  it  is  true,  gave  in  evi- 
dence certain  depositions  of  the  defendants  ; 
but  those  depositions,  taken  by  themselves, 
were  evidence  of  his  guilt,  not  of  his  inno- 
cence. 

Then  what  evidence  does  he  give  to  rebut 
ftem  ?  He  puts  in  the  decision  of  the  Magis- 
tpte,  which  was  neither  n)ore  nor  less  than 
^  (although  it  is  a  good  deal  amplified  by 
^  Sudder  Ameen  in  the  Court  below),  that 
it  case  is  not  proved  against  him  in  the 
.^nion  of  the  Magistrate. 

Their  Lordships  are  of  opinion  that  this 
^l^ion  was  no  evidence  whatever  against 
^  defendants  of  the  groundlessness  of  the 
culion.     To   hold    that   every   person, 
im  a  Magistrate  refuses  to  commit  for 
,  is  entitled  to  maintain  an  action  for 
icious  prosecution,  on   the   bare   proof 
loat  more)  of  the  dismissal  of  the  charge, 
it  very  injuriously  affect  the  administra- 
of  the  criminal   law.     It  was   in   the 
jjpverof  the  plaintiff  himself  to  go  into  the 
'■  ess-box,  and  give  evidence  of  his  own 
nee.    He  might  have  proved  where  he 
and  what  he  did,  at  the  time  of  the  affray, 
might  have  stated  all  the  circumstances 
in  his  knowledge.     But  he  declines  to 
evidence. 

Undoubtedly  in  this  country,  where  a  man 
s  for  defamation  of  character,  whether  in 
form  of  an  action  for  a  malicious  prose- 
ion,  or  of  libel,  or  slander,  it  is  expected 
i  he,  who  of  all  men  is  best  able  to  give 
idence  of  his  own  innocence,  should  be  put 
the  witness-box ;  and  it  is  very  rarely 
eed  that  a  plaintiff,  in  any  such  suit,  obtains 
antial  damages,  if  he  does  not  give  evi- 
|wce  or  a  good  reason  for  not  giving  it. 

Not  only  does  the  plaintiff  not  give  evi- 
nce himself,  but  although  he  calls  witnesses 
the  purpose  of  showing. malice  on  the  part 
the  defendants,  he  calls  none  for  the  pur- 

Kpse  of  establishing  his  own  innocence,  or  of 
^  isproving  the  charge  against  him. 

Under  the  circumstances,  their  Lordships 
toncur  wiih  the  judgment  of  the  High  Court, 
rtich  appears  to  be  substantially  based  upon 
fte  ground  that,  in  their  opinion,  no  proof  had 
oeen  given — not  even  primd-facie  proof,  cer- 
Wnly  not  such  as  the  plaintiff,  if  he  had  been 
^entirely  innocent  man,  would  have  had  it  in 
««  power  to  give — of  the  groundlessness  of 
me  charges  preferred  against  him ;  in  other 
^ords,  that  there  was  no  evidence  on  the  part 
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of  the  plaintiff  of  want  of  reasonable  and  pro- 
per cause  for  the  institution  of  this  prosecu- 
tion. 

Their  Lordships  do  not  think  it  necessary  to 
follow  the  High  Court  in  some  observations 
which  they  have  made  as  to  the  effect  of  the 
evidence  upon  the  plaintiff's  character,  a  sub- 
ject on  which  they  give  no  opinion ;  but,  on 
the  ground  already  stated,  namely,  that  they 
substantially  agree  with  the  finding  of  the 
High  Court,  that  no  sufficient  evidence  was 
given  on  the  part  of  the  plaintiff  of  this  being 
a  malicious  and  a  groundless  prosecution, 
their  Lordships  will  humbly  advise  Her 
Majesty  that  the  decision  of  the  High  Court 
should  be  affirmed,  and  this  appeal  dismissed. 


The  26th  January  187J. 

Present : 

Sir  James  W.  Colvile,  Sir  Montague  Smith, 
Sir  Robert  P.  Collier,  and  Sir  Lawrence 
Peel. 

Practice  —  Botmdanr-questions  —  ETidence  — 
Copies— Reports  of  Deputy  Collectors— LooU 
Inyestisatioiis. 

On  Appeal  from  the  High  Court  at 
Calcutta* 

Ram  Gopal  Roy  and  others 

versus 

Gordon  Stuart  and  Company  and  others. 

The  Privy  Council  will  never  interfere  with  the 
finding  of  an  Indian  Court  upon  a  question  of  boundary, 
unless  they  are  cleariy  satisfied  that  there  has  been 
some  plain  miscarriage  in  the  condu<5l  or  decision 
of  the  case  upon  which  they  can  put  their  hands,  and 
make  it  the  ground  for  an  order,  reversing  or  varying 
the  decree. 

Although  the  admissibility  in  India«of  copies  in  evi- 
dence must  not  be  dealt  with  by  the  stri(5l  rules  prevail- 
ing at  a  nisi-prius  trial  in  England,  yet  their  Lord- 
ships were  of  opinion  that,  when  a  copy  has  been  in 
any  way  received,  and  it  becomes  the  fundlion  of  the 
Judge  to  consider  what  weight  and  value  should  be 
given  to  it,  it  is  the  duty  of  the  Judge,  in  order  to  test  its 
authenticity,  to  satisfy  himself  that  there  is  some  reason 
for  producmg  a  copy  instead  of  the  original,  that  there 
should  be  some  account  given  in  ordinar]^  cases  of  the 
original,  and  some  sufficient  reason  assigned  why  the 
original  is  not  produced,  and  the  parties  rely  upon  the 
copy.  In  all  cases,  the  whole  of  the  circumstances 
shoilld  be  looked  at  in  order  that  the  Judge  may  come 
to  a  definite  conclusion  as  to  the  genuineness  of  the 
document  in  question,  and  the  weight  and  value  which 
he  will  attach  to  it.  There  is  a  considerable  difference 
between  cases  where  documents  come  in  as  mere  links, 
or  as  part  only  of  the  evidence  in  the  case,  and  those 
in  which  the  suit  is  actually  brought  upon  the  instru- 
ment of  which  a  copy  is  tendered,  and  the  whole  cause  of 
adlion  depends  on  the  proof  of  the  original  instrument, 
stri<5l  proof  may  properly  be  required  m  the  latter  case. 

•  From  the  judgment  of  Steer  and  Levinge,  J  J.,  dated 
26th  August  1863.     Sevcstre's  Rep.  for  1863,  p.  104. 
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Dealing  with  the    present    document,  their   Lord-  j 
ships  were  not  prepared  to  say  that  the  High  Court  | 
haa  miscarried  in  concluding  it  to  be  genuine  ;  but  the  ^ 
High  Court  did  not  rest  upon  that  document  wholly, 
but  proceeded  upon  the  whole  of  the  evidence  in  the 
case,  which  appeared  to  their  Lordships  amply  suffi- 
cient  to  support  the  finduig  of  the  Court. 

Unless  there  be  very  good  grounds  for  dissenting  and 
differing  from  the  reports  made  by  Deputy  Colle^ors 
upon  local  investigations,  the  Courts  even  m  India,  and  | 
a  fortiori  theO>urts  in  England,  in  dealing  with  bound-  i 
ary-questions,  ought  to  give  great  weight  to  them,  and  ' 
to  De  guided  by  them. 

The  property  in  question  in  this  suit  is  a 
large  tract  of  jungle-land  lying  to  the  north 
of  the  Great  Trunin  Road  in  Zillah  Beer- 
bhoom.  There  have  been  several  claimants 
to  portions  of  this  land,  besides  the  present 
appellants  and  the  present  respondents,  and 
some  of  them  were  originally  parties  to  this 
suit.  Therefore,  in  order  to  see  how  the 
appellants  and  respondents  stand  to  each 
other,  it  may  be  desirable  shortly  to  consider 
the  proceedings  which  led  to  the  suit. 

There  was  a  dispute,  as  early  as  1828,  be- 
tween the  Chatter] ees,  whose  title  is  now 
vested  in  the  principal  respondents,  the 
Bengal  Coal  Company,  and  one  Ram  Narain 
Mitter,  through  whom  the  appellants  derive 
their  title  concerning  the  right  to  this  land, 
but,  at  that  time,  the  dispute  appears  to  have 
been  limited  to  some  i,6cx>  beegahs  of  land.  : 
The  Government  authorities  attached  this 
land,  and  their  possession  seems  afterwards  to 
have  extended  itself,  in  some  way  or  another, 
to  the  whole  of  that  which  was  claimed 
in  this  suit,  being  5,600  beegahs.  When 
the  trunk  road  was  made  in  1841,  there  was 
another  dispute  between  the  parties  as  to 
who  were  entitled  to  compensation  for  the 
small  portion  of  jungle  which  was  taken  on 
each  side  of  the  road ;  and,  so  far  as  any 
recognition  of  title  went,  the  appellants  seem 
to  have  been  preferred  on  that  occasion. 
They  received  some  small  sum  which  was 
awarded  for  compensation  under  an  ikrar^ 
binding  them,  in  case  the  opposite  party  or 
any  other  party  should  prove  a  title  to  it, 
and  come  against  the  Government  for  it,  to 
repay  it. 

Then  came  the  proceedings  which  imme- 
diately led  to  this  litigation,  proceedings 
which  were  connected  with  the  Government 
survey  in  1857.  There  was  then  the  ordi- 
nary dispute  between  the  Chatterjees,  or  the 
Bengal  Coal  Company  as  then  representing 
the  Chatterjees,  on  the  one  side,  and  the 
Roys,  the  appellants,  on  the  other,  and  the 
several  other  parties  who  claimed  parts  of 
the  forest  as  annexed  to  their  undisputed, 
mouzahs,  and  also  the  Government,  claiming 
to  hold,  by  some  title  or  another,  or  by  virtue 


of  that  occupation  which  had  began  in  i8tS, 
a  large  portion  of  the   land.^  Mr.  Deputy 
Collector  Ross  appears  then  to  have  gone. 
upon  the  land,  to  have  made  local  inqmnes,; 
and,  on  the  i8th  June  1 857,  to  have  made  A^' 
award  giving  the  land  or  the  greater  poftioir 
of  the  land  to  the  Bengal  Coal  Companj 
representing  the  Chatterjees.     The  op 
party  appealed  to  the  Collector,  who,  ai 
upon  his  view  that  the  principal  doc 
produced  by  the  Chatterjees  or  the  Be 
Coal  Company,  was  spurious,  and  that  it 
not   correspond   with   an   earlier  d 
which  was  admitted  to  be  the  foundation 
the  Chatterjees'  title,  set  aside  that  decisi 
of  Mr.  Ross.    There  was  an  appeal  from 
decision  to  the  Commissioner,  and  an 
from  the  Commissioner  to  the  Sadder 
of  Revenue,  but  the  result  was  that  thi 
authorities    upheld    the    Collector's 
Another  Deputy  Collector  was  directed 
make  a  further  apportionment  and  award 
the  land  among  the  parties,  and  theresaU 
that  this  last  officer,  on  the   i6ih  Jaly  18 
awarded  625  beegahs  of  the  waste  land 
dispute  to  the  appellants,  and  the  re 
4,975  beegahs  to  the  Government. 

The  result  of  these  revenue-proccc 
was  to  put  the  parties  to  whom  those  \ 
were  awarded,  actually  or  constructively 
possession,  but  to  leave  to  the  opposite 
the     power    of    impeaching    the    re 
awards,  and  of  recovering  possession  of 
lands  by  a  regular  suit  if  instituted 
three  years  of  the  date  of   the  award, 
accordingly  this  suit  was  so  brought  for 
purpose. 

The  Government  appear  to  have 
dropped  out  of  the  litigation.  The  Zil 
Judge,  who  was  the  Judge  of  first  instatt 
dismissed  the  respondents'  suit  wholly,  on 
ground  that  they  had  failed  to  prove 
title,  and  he  also  held  that  the  suit,  as  aj^ 
the  Government,  would  have  been  barted 
the  Statute  of  Limitation,  inasmuch  as 
had  been  in  possession  of  this  land  since 
time  they  took  possession  of  it  in  1828, 
tainly  for  more  than  12  years.  There 
an  appeal  from  that  decision  to  the 
Court,  and,  on  that  occasion,  it  seems  to 
been  almost  admitted  before  the  High  0 
that  the  Government  had  not  really  any 
to  the  land.  The  High  Court,  moreover 
held  that  the  decision  as  to  the  Statute  A 
Limitation  was  erroneous,  inasmuch  as  tjj 
possession  of  Government  had  been  foundca 
on  the  attachment  of  1828,  which  was  in  thB 
nature  of  taking  possession  in  trust,  and  Ml 
the  benefit  of  the  party  who  should  succerf 
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in  establishing  a  title  to  the  land.  Govern- 
ment appears  to  have  acquiesced  in  that  view, 
and  certainly  has  not  appealed  from  the 
decree  which  gave  the  land,  which  had  been 
avftrded  to  them  by  the  Revenue  authorities, 
to  the  Bengal  Coai  Company,  the  plaintiffs 
in  this  suit,  and  the  respondents  on  this 
appeal  The  other  parties,  who  were  also 
nade  parties  to  the  suit,  and  who  claimed 
portioiis  of  the  land  which  were  the  subject 
of  the  award  of  the  Revenue  authorities, 
also  now  to  have  abandoned  their  re- 
't  claims,  and  the  litigation  is,  therefore, 
luced  to  a  question  between  the  appellants 
'  the  respondents,  the  Bengal  Coal  Com- 
/.  Nor  can  the  appellants,  if  they  were 
sacceed  on  this  appeal,  do  more  than 
In  the  dismissal  of  the  respondents'  suit, 
thus  obtain  an  affirmance  of  their  right 
hold  the  625  beegahs  of  land.  They  can- 
in  this  suit,  assert  a  title  to  the  larger 
ion  of  the  land,  which  the  respondents 
recovered  from  Government. 
It  is  obvious,  from  what  I  have  already 
that  the  question  is  simply  one  of 
idary.  The  appellants  claim  title  under 
irament,  which  held  khas  a  large  portion 
forest-iand  situate  in  this  district,  and, 
Qtly,  never  included  in  the  decennial 
kment.  Out  of  this  land,  no  doubt,  that 
I,  which  is  admittedly  in  the  possession 
and  belongs  to,  the  appellants,  has  been 
red.  On  the  other  hand,  the  Chatterjees 
ive  title  from  a  mokurruree  grant  from  the 
ah  of  Burdwan,  and  it  must  be  held  that 
land,  so  granted  to  them,  was  part  of  the 
led  estate  of  the  Rajah  of  Burdwan.  It 
appeared  to  their  Lordships,  in  the  course 
this  discussion,  that  a  more  easy,  at  least 
more  satisfactory,  mode  of  deciding  (his 
ote  might  have  been  found  in  the  ascer- 
leot  (if  that  be  possible)  of  the  real 
iaries  between  the  settled  mehals  of  the 
^jah  of  Burdwan,  and  the  forest  lands  which 
in  after  the  perpetual  settlement  in  the 
s  of  the  Government,  because  it  is  clear 
on  the  one  hand,  the  Chatterjees  claim 
ling  except  what  they  got  from  the  Rajah 
Burdwan,  and,  on  the  other  hand,  that  the 
illants  claim  nothing  except  what  they  de- 
'cd  from  the  Government.  That,  however, 
not  been  the  course  which  the  parties 
ffc  thought  fit  to  take.  They  have,  bow- 
er, adduced  a  good  deal  of  the  evidence 
gnerally  given  in  boundary-cases ;  the  issue 
(Peing— what  are  the  boundaries  of  the 
^taie  of  Gopeenathpore,  which  is  the  mo- 
KtifTUTu  of  the  Chatterjees,  and  has  now 
passed  to  the  Bengal  Coal  Company,  and 
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what  the  true  boundary  of  the  estate  of 
Gopeenathpore,  which  is  in  the  undoubted 
possession  of  the  appellants  ? 

It  has  frequently  been  said  at  this  Board, 
that,  of  all  the  questions  which  are  brought 
here  from  India,  there  is  no  question  of  fact 
which  is  so  improper  to  be  brought  for  final 
decision  by  this  tribunal  as  a  question  of 
boundary,  since  the  decision  of  that  question, 
particularly  where  the  boundary-line  is  to  be 
run  through  a  forest  or  tract  of  waste  land, 
must  depend  so  much  upon  local  investiga- 
tion ^nd  local  inquiry,  and  on  that  sort 
of  knowledge  which  only  officers  in  India, 
who  are  conversant  with  such  disputes,  can 
acquire.  Accordingly,  their  Lordships  will 
never  interfere  with  the  finding  of  an  Indian 
Court  upon  a  question  of  boundary,  unless 
they  are  clearly  satisfied  that  there  has  been 
some  plain  miscarriage  in  the  conduct  or 
decision  of  the  case  upon  which  they  can 
put  their  hands,  and  make  the  grounds  for  an 
order,  reversing  or  varying  the  decree.  This 
case,  no  doubt,  has  been  argued  very  much 
on  that  assumption.  The  long  argument  of 
Mr.  Leith  has  turned  mainly  upon  the  mis- 
carriage, or  rather  the  alleged  miscarriage, 
of  the  High  Court  in  dealing  with  a  parti- 
cular document,  »«.,  the  copy  of  the  con- 
firmatory sunnudf  which  has  been  so  much 
impeached. 

I  will  at  once  go  to  the  consideration  of 
that  document..  With  reference  to  the  general 
question  of  the  admissibility  of  copies,  and 
the  mode  in  which  the  Courts  in  India  deal 
with  them,  their  Lordships  are  desirous  that 
I  should  make  some  observations.  It  has  been 
repeatedly  ruled  here  that  these  questions  are 
not  to  be  dealt  with  by  the  strict  rules  that 
would  prevail  at  a  nisi-prius  trial  in  England, 
where  the  question  is  whether  the  document 
ought  to  be  submitted  at  all  to  the  jury. 
The  way  in  which  evidence  is  brought  in  in 
India  almost  precludes  that.     On  the  other 
hand,  their  Lordships  are   undoubtedly  of 
opinion  that,  when  a  copy  has  been  in  any 
way  received,  and  it  becomies  the  function  of 
the  Judge  to  consider  what  weight  and  value 
should  be  given  to  it,  it  is  the  duty  of  the 
Jud^e,   in  order  to  test  its  authenticity,  to 
satisfy  himself  that  there  is  some  reason  for 
producing  a  copy  instead  of  the  original,  that 
there  should  be  some  account  given  in  ordi- 
nary cases  of  the  original,  and  some  sufficient 
reason  assigned  why  the  original  is  not  pro- 
duced  and  the  parties  rely  upon  the  copy. 
In  all  cases,  the  whole  of.  the  circumstances 
should  be  looked  at  in  order  that  the  Judge 
may  come  to  a  definite  conclusion  as  to  the 
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genuineness  of  the  document  in  question,  and 
the  weight  and  value  which  he  will  attach 
to  it.  There  is,  no  doubt,  a  considerable 
difference  between  cases  where  documents 
come  in  as  mere  links,  or  as  part  only  of  the 
evidence  in  the  case,  and  those  in  wiiiich  the 
suit,  as  in  the  case  cited  by  Mr.  Leith  from 
3rd  Moore's  Indian  Appeals,  is  actually 
brought  upon  the  instrument  of  which  a  copy 
is  tendered,  and  the  whole  cause  of  action 
depends  on  the  proof  of  the  original  instru- 
ment. In  the  latter  case,  strict  proof  may 
properly  be  required. 

Dealing  with  the  present  document,  their 
Lordships  are  not  prepared  to  say  that  the 
High  Court  has  miscarried,  in  so  far  as  it  has 
come  to  a  conclusion  that  this  document  is 
genuine.  It  is  a  very  ancient  document. 
It  cannot,  for  one  moment,  be  contended  in 
the  High  Court  that  it  was  fabricated  for  the 
purpose  of  this  suit.  No  doubt,  what  we 
have  actually  on  the  record  is  a  copy  of  a 
copy,  but  it  is  a  certified  copy  of  a  document, 
which  is  shown,  though  a  copy,  to  have  been 
produced  in  the  earlier  suits.  The  degree  of 
credit  which  it  has  acquired  in  those  suits, 
and  the  effect  which  has  been  given  to  it 
in  those  suits,  may  be  more  open  to  question, 
and  there  is,  no  doubt,  great  weight  in  many 
of  the  observations  of  Mr.  Leith,  that  those 
decisions  did  not  positively  affirm  the  ge- 
nuineness of  the  document,  or  proceed  wholly 
on  the  document,  so  as,  in  effect,  to  involve 
the  decision  of  its  genuineness.  On  the  other 
hand,  it  is  to  be  observed  that  it  was  produced 
in  one  of  those  suits  against  the  Rajah  of 
Burdwan,  that  it  was  not  impeached  then  as 
other  than  a  genuine  document,  and  it  is  im- 
possible to  say  that  it  did  not,  by  being  then 
produced,  acquire  some  degree  of  credit. 

The  effect  of  the  document  against  Mr. 
Leith's  clients  is  of  course  another  question. 
If  the  document  is  treated  as  a  genuine 
instrument,  it  does  not  at  all  follow  that  of 
itself  it  would  prove  the  title  of  the  respon- 
dents against  the  appellants,  because  it  is  a 
mere  statement  by  the  Rajah  of  Burdwan 
that  those  are  the  boundaries  of  what  he  pro- 
fesses to  grant,  and  one  can  conceive  cases 
in  which,  if  there  had  been  a  conflict  betvfeen 
the  Rajah  of  Burdwan  and  the  Government 
as  to  the  boundaries  of  his  zemindary,  this 
assertion,  of  a  right  to  grant  all  the  land  com- 
prised  within  the  boundaries  specified,  would 
be  no  evidence  against  the  Government  that 
his  zemindary  extended  so  far  ;  it  is,  at  most,  a 
proof  of  an  early  assertion  on  the  part  of  the 
Rajah  of  Burdwan  that  the  land,  which  he  1 
purported  to  grant  in  mokurruree  to   the ' 


Chatter jees,  did  extend  so  far.  Their  Loid- 
ships  conceive  that  the  reason,  why  this  iM 
been  treated  as  the  turning  point  of  the  casi^ 
is  that  the  supposed  spuriousnessof  thedea* 
ment  and  its  assumed  inconsistency  with  (he 
earlier  documents  were  the  groonds  opoi 
which  Mr.  Lawford,  the  Collector,  reveiiet 
the  finding  of  Mr.  Ross,  the  Deputy  CoUeoM^ 
a  decision  which  led  to  the  final  adjndicfte 
of  the  Revenue  authorities,  which  is  in* 
peached  by  this  suit.  In  their  Lord^ip^ 
opinion,  this  decision  of  Mr.  Lawford  caraiA 
be  supported.  For  the  reasons  already  given,; 
their  Lordships  think  that  the  docsment 


not  spurious.    Nor  can  it  be  proper^ 
be  inconsistent  with  the  earlier  docBomtii 
It  contains  something  which  the  earher 
ment  did  not  contain,  but  it  contains 
wliich  is  inconsistent  witli  the  earlier 
ment.     It  gives  boundaries  which  the 
did  not  give,  but  it  does  not  give  boand 
which  differ  in  any  degree  from  any  wl 
the  earlier  document  gave  either  expressly, 
by  implication. 

It  is,  however,  to  be  observed  that 
decision  of  the  High  Court  does  not 
upon  that  document  wholly,  or  indeed  \ 
than  this,  that,  if  the  document  be  genni 
it  gets  rid  of  that  reversal  of  Mr.  Ri 
order,  and  throws  the  parties  bacit  into 
position  in  which  Mr.  Ross's  award 
have  left  them.  The  judgment  of  the 
Court  proceeds  upon  the  whole  of  the 
dence  in  the  cause,  which  appears  to 
Lordships  to  be  amply  sufficient  to  s 
the  finding  of  the  Court.  There  is, 
Mr.  Ross's  own  finding,  the  result  (A 
local  investigation  on  the  spot.  It  is 
firtned  to  a  certain  degree  by  the  other 
investigation  which  takes  place  by  the  An* 
and  their  Lordships  cannot  but 
that,  unless  there  be  very  good 
for  dissenting  and  differing  from  those 
made  upon  local  investigations,  theCoi 
even  in  India,  and  d  fortiori  the  Couittf 
England,  in  dealing  with  boundary  q 
ought  to  give  great  weight  to  them,  and  to 
guided  by  them.  Supposing  then  that 
onus  of  proof  in  this  case  was  much  h 
on  the  plaintiff  than  it  really  was,  there 
ample  ground  for  saying  that  he  had  p 
enough  to  throw  the  defendants  upon  ptt 
of  their  title ;  and,  looking  at  the  petitifljj 
which  limits  the  amount  of  iheir  holding  «^ 
the  1,800  odd  beegahs,  and  to  the  other  Ctf* 
cum  stances  remarked  upon  by  the  HighCooitr 
their  Lordships  find  it  impossible  to  W«jjJ 
to  the  conclusion  that  the  High  Coaw 
was  not  amply  warranted  in  the  finding  tt 
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vbich  it  came,  and  in  reversing  the  decision 
sA  the  Zillah  Judge,  which  appears  to  iheir 
](aid9bips  to  rest  upon  s^ry  unsatisfactory 
^roaoda,  and  to  treat  the  case  as  if  the  whole 
ipesUon  tamed  upon  the  sunnud, 
:  Their  Lordships,  therefore,  must  humbly 
idvise  Her  Majesty  that  the  judgment  of  the 
j^h  Court  be  affirmed,  and  this  appeal  dis- 
pplssed,  with  costs. 


The  3rd  February  1872. 

Present : 

4v'Jaraes  W.  Colrile,  Sir  Montague  Smith, 
■  Sir  Robert  P.  Collier,  and  Sir  Lawrence 
M  l^el. 

Ihttgtr  of  Lwiatic*s  Estate— Security  by— 
9ile  is  Execution  of  Decree— Code  of  Civil 
Pfooediire— Attachment  without  Sale— Lands 
ablate  in  several  Zillaba— Concurrent  Ezecu- 
^00— Onus  Probandi— Non-transmission  of 
Decree— Omnia  praesumnntur  rite  esse  acta. 

On  Appeal  from  the  High  Court  at 
Calcutta* 

Saroda  Prosad  MuUick  (Manager  of  the 
Q  and  estate-  of  Sreenath  Sannyal,   a 
atic) 

versus 
Lochmeeput  Sing  Doogur  and  others. 

lant,  a  lunatic's  wife,  as  manager  of  his  estate, 
*  a  decree  in  execution  of  which  certain  lands, 
„  to  the  judgment-debtor,  were  sold  and  pur- 
liy  the  manager ;  but,  before  allowing  actual 
too  to  be  given  to  her,  she  was  required  to  give 
:y  for  the  proceeds  of  the  sale.    Sometime  elapsed 
she  found  the  security,  and  meanwhile  the  lands 
attiched  and  sold  in  execution  of  the  respondent's 
and  purchased  bv  him,  and  possession  given  to 
ILD  tnat  the  appellant's  omission  to  give  security 
:h  was  a  proceeding  not  atfecttng  the  judgment- 
r,  and  entirely  collateral  to  the  suit  between  the 
eot-creditor  and  him)  could  not,    in   any   way, 
:t  her  title  by  the  previous  sale,  and  that  the  Judge 
lb  error  in  granting  the  order  for  a  second  sale 
the  respondent's  attachment,  and  confirming  the 
by  nim,  when  the  sale  of  the  same  lands  had 
y  taken  place  under  the  appellant's  attachment, 
ae  pnrcbase  by  her,  under  that  sale,  had  been 
Bd,  and  had  not  been  set  aside, 
r  the  Code  of  Ovil  Procedure,  property  may 
tttidied  without  view  to  immediate  sale.    The 
of  attachment  and  the  order  for  sale  may  be 
.-  and  separate,  and  there  may  be  a  comolete 
^^^  -^tion  of  a  decree  under  an  attachment  witnout 
i^i^oWer  for  sale.  • 

t  wfaefe  lands  are  situate  in  other  ztllahs,  the  Code 
MNtemplates  the  issuing  of  separate  orders,  subsequent 
to  toe  attachment,  for  the  sale  or  other  disposition 
■flftiMbai.  The  Code,  instead  of  preventing  the  trans- 
SusiwoC  a  decree  with  certificate  to  several  Courts 
^OQltreotly  for  execution,  allows  of  it  and  of  its  being 
dtae  most  beneficially  for  the  creditor,  and  without 
o^ttBlioe  to  the  debtor.  At  the  same  time,  the  Privy 
ooosadered  that,  in  any  case,  it  would  be  a 
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"•From  the  judgment  of  Kemp  and  E.  Jackson,  J  J., 
t  4rtedi6th  March  1868.    9  W.  R.  3H8. 


right  exercise  of  the  discretion  of  the  Court  not  to  act 
on  the  power,  and  to  refuse  to.send  a  decree  for  con- 
current execution  into  several  places,  or  at  least  to 
impose  terms  on  decree-holders  that  they  should  not 
proceed  to  sale  under  all  the  attachments  at  once. 

Assuming  that,  if  no  copy  of  the  decree  was  sent, 
the  attachment  made  in  this  case  would  be  invalid,  and 
without  determining  that  point,  the  Privy  Council 
held  that  the  onu&  lay  on  the  respondent  to  prove  non- 
transmission  ;  and  as  the  Judee  had  acted  on  the  certi- 
ficate by  the  attachment  and  sate  of  the  lands,  lihe 
maxim.  Omnia  prcBswnuntur  rite  esse  acta,  roust  pre- 
vail, until  the  contrary  were  shown. 

In  this  case,  Mooktakashee  Dabee,  the 
manager  of  the  estate  of  her  husband,  a 
lunatic  (of  which  the  appellant  is  now 
manager),  obtained  a  decree  in  the  Zillah 
Court  of  East  Burdwan  against  Jodoonath 
Sannyal,  for  upwards  of  t  lakhs  of  rupees. 

A  small  sum  only  having  been  realised  in 
that  zillah,  pr  oceedings  were  taken  to  obtain 
execution  of  the  decree  on  properties  of  the 
defendant,  Jodoonath  Sannyal,  within  the 
jurisdiction  of  the  Zillah  Courts  of  Moor- 
shedabad,  Hooghly,  and  Dinagepore.  It  is 
with  reference  to  what  was  done  in  Dinage- 
pore that  the  question  arose. 

In  March  1864,  a  certificate  and  other 
papers  were  sent  by  the  Judge  of  East  Burd- 
wan to  the  Judge  of  Dinagepore,  the  terms 
of  which  will  be  hereafter  adverted  to. 
Sometime  afterwards,  but  the  precise  date 
is  not  given,  the  Judge  of  Dinagepore  at* 
tached  the  lands  of  the  defendant  in  his 
zillah,  which  form  the  subject  of  the  suit. 
On  24th  June  1865,  another  certificate  was 
sent  from  the  Judge  of  Burdwan,  and  on  the 
4th  September,  the  lands  of  the  defendant 
were  sold  under  the  decree  to  Mooktakashee 
Dabee,  the  decree-holder,  and  by  an  order 
of  the  Judge  of  Dinagepore,  of  the  4th  De- 
cember 1865,  the  sale  was  confirmed,  and  a 
writ  of  possession  directed.     * 

It  appears  that  the  Judge  of  Dinagepore, 
in  pursuance  of  the  order  of  the  Judge  of 
Burdwan,  required  Mooktakashee  Dabee  to 
give  security  for  the  proceeds  of  the  sale  be- 
fore he  would  allow  actual  possession  to  be 
given  to  her.  Several  months  elapsed  be- 
fore she  found  the  security,  and  meanwhile 
the  present  defendants,  by  orders  of  the 
Zillah  Judge  of  Dinagepore,  obtained  attach- 
ment and  sale  of  the  same  lands  under  a 
judgment  obtained  by  them  against  th«  same 
debtor,  Jodoonath  Sannyal ;  and  on  the  6th 
January  1866,  the  lands  were  sold  in  execu- 
tion of  the  decree,  and  purchased  by  them- 
selves, and  possession  afterwards  given  to 
them. 

Mooktakashee  then  brought  this  suit 
against  the  present  defendants  (the  respond- 
ents), asserting    her    title    under    the    first 
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jndgment-sale.  It  is  conceded  that  her  title 
must  prevail,  unless  the  sale  under  her  exe- 
cution can  be  invalidated. 

The  ground  on  which  the  Zillah  Judge 
directed  the  giving  of  possession  under  the 
second  sale  to  the  respondents  was  that, 
Mooktakashee  having  failed  to  give  security, 
the  sale  to  her  became  null.  It  is  plain  that 
this  ground  is  utterly  untenable.  The  secu- 
rity was  ordered  for  the  protection  of  the  luna- 
tic plaintiff  against  misappropriation  by  his 
manager.  It  was  not  a  proceeding  affecting 
the  judgment-debtor,  and  was  entirely  colla- 
teral to  the  course  of  the  suit  between 
the  judgment-creditor  and  judgment-debtor. 
The  omission  to  give  this  security  could  not, 
in  any  way,  affect  the  title  which  had  vested 
in  the  plaintiff  by  the  previous  sale.  This 
decision  of  the  Zillah  Judge  had  the  effect 
of  causing  the  omission  by  the  lunatic's  ma- 
nager to  do  an  act  intended  to  secure  the 
fruits  of  his  judgment  to  him,  to  operate 
so  as  to  deprive  him  altogether  of  them,  and 
hand  them  over  to  the  second  judgment- 
creditor.  It  is  much  to  be  lamented  that 
such  a  misconception  should  have  taken 
place. 

Their  Lordships  also  consider  that  the  Zil- 
lah Judge  was  in  error  in  granting  the 
order  for  the  second  sale  under  the  respond- 
ent's attachment,  and  confirming  the  pur- 
chase by  him,  when  the  sale  of  the  same 
lands  had  already  taken  place  under  Mookta- 
kashee's  attachment,  and  the  purchase  by  her, 
under  that  sale,  had  been  confirmed  and  had 
not  been  set  aside.  Their  Lordships  cannot 
find  that  this  course  was  in  accordance  with 
the  Code  of  Procedure.  The  title  had  vest- 
ed in  Mooktakashee  by  the  sale  under  her 
attachment,  aifd,  until  it  was  set  aside,  there 
was  nothing  upon  which  the  second  sale 
could  operate.  This  course  inevitably  creat- 
ed a  conflict  between  the  two  decree-holders, 
who  became  purchasers  at  the  judicial  sales 
under  their  respective  attachments,  and  led 
to  the  erroneous  order  of  the  19th  June 
1866,  which  ordered  the  possession  to  be 
given  to  the  respondent.  Such  a  course 
also  is,  in  any  case,  clearly  contrary  to  the 
interests  of  debtors  as  well  as  creditors,  as  it 
is  obvious  that,  when  property  is  offered  at  a 
second  sale,  with  the  cloud  cast  on  the  title 
by  the  subsisting  first  sale,  it  would  be  like- 
ly to  go  for  an  inadequate  price. 

In  the  present  appeal,  however,  it  was 
contended  at  their  Lordships'  Bar  by  Sir 
Roundell  Palmer,  that  the  proceedings  in  the 
Court  of  Dinagepore,  which  resulted  in  the 
sale  of  the  plaintiff,  were  without  jurisdiction, 


awl 


and  that  the  sale  under  them  was  invalid  on 
the  ground  of  "  a  radical  vice  "  in  the  proceed- 
ings when  the  matter  was  first  transmitted 
by  the  East  Burdwan  Judge  to  Dinagepore, 
in  this,  that  the  lands  of  the  judgmatf* 
debtor  were  ordered  to  be  attached,  not  as  the 
first  step  in  an  execution  which  might  temiK 
nate  in  a  sale,  but  by  way  of  seqnestratiot 
or  injunction  only,  and,  therefore,  that  theprtK' 
ceedings  were  not  an  execution  or  a  step  in  it» 
within  the  meaning  of  the  Civil  Vtoot^jKt 
Code. 

It  is  plain,  however,  on  reference  to  the 
Code,  that  property  may  be  attached  wtthoiit 
view  to  immediate  sale.  The  group  of  claus- 
es, sections  232  to  245,  under  the  headiig^ 
"  Of  the  execution  of  decrees  for  money  1^^ 
attachment  of  property,"  prescribe  the  vaoA^ 
ner  of  attaching  the  various  kinds  dt  pnM 
perty,  and  dealing  with  them  when  attacbedJ^ 
Section  243  shows  how  debts  and  immov^f. 
able  property  are  dealt  with,  and  providet 
modes  of  satisfying  the  decree  bj  tfaeoif 
without  sale.  Another  group  of  section^ 
248  to  272,  "Of  sales  in  execution  of  de-' 
crees,"  provide  the  procedure  in  case  it  b*i 
comes  necessary  to  sell.  \ 

It  is  obvious  from  these  sections  that,  ^ 
the  case  of  lands,  the  process  of  attachmi 
and  the  order  for  sale  may  be  distinct 
separate,  and  that  there  may  be  a  compleM 
execution  of  a  decree  under  an  attach 
without  any  order  for  sale. 

Then  procedure  is  provided  for  the  exeoi*- 
tion  of  decrees  out  of  the  jurisdiction  rf 
the  Court  in  which  they  are  made.  Secdoa 
284  and  following  clauses  empower  tin-. 
Judge  on  application,  "  unless  there  be  txsf 
sufificient  reason  to  the  contrary,"  to  tnui»i- 
mit  a  copy  of  the  decree  with  a  cettificale 
that  satisfaction  of  it  has  not  been  obtained 
in  his  jurisdiction,  and  a  copy  of  any  ocder 
for  execution  of  such  decree  that  may  Imw 
been  passed,  "to  any  Court  to  which  tfaft 
applicant  may  wish  the  decree  to  be  ex^ 
cuted.''  The  Court  to  which  they  are  aeot 
is  to  file  them,  and  section  287  enacts  that 
the  copy  of  any  decree,  or  of  any  order  of 
execution,  when  filed  in  the  Court  to  whjdt 
it  has  been  transmitt;^d  for  execution,  sbalU 
for  such  purpose,  have  the  same  effect  as  a 
decree  or  order  for  execution  made  by  such 
Court. 

The  certificate  or  order  of  the  Judge  of 
Burdwan,  of  19th  March  1864,  sent  to  the 
Jud^e  of  Dinagepore,  contains,  in  substance, 
a  recital  or  statement  of  the  decree  of  \b^ 
East  Burdwan  Court,  the  amount  recovered 
by  execution,  the  balance  due,  and  that  the 
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decree-holder  had  given  a  list  of  properties 
mZiiiahsMoorshedabady  Hooghly,  and  Din- 
agepore,  and  then  declares  that ''  a  certificate, 
ftc,  are  sent"  to  Moorshedabad,  under  sec- 
trans  284  and  285,  requesting  that  properties 
In  that  district  may  be  attached  and  brought 
iDsalei  and  that  certificates,  &c.,  be  sent  under 
aictioQ  235  for  attachment,  with  a  view  to  pre- 
lentalienationsof  properties  in  Ziilahs  Hoogh- 
Jjr  and  Dinagepore.  It  ends  thus :  "  After- 
ItfdSj  when  proceedings  for  attachment  and 
Ule  of  the  properties  in  Moorshedabad  shall 
ka¥e  been  completed,  the  proper  order  will  be 
fused  on  the  decree-holder's  application." 

The  objection  was,  in  effect,  that  this  order 
jRCftted  the  attachment  directed  to  be  made  in 
IHnagepore  as  an  injunction  or  sequestration 
9Bly.  Their  Lordships,  however,  think  that 
was  not  so,  but  that  it  was  meant  that 
te  attachment  should  be  a  proceeding  in 
Dtion  of  the  decree.  The  proceeding  was, 
die  face  of  it,  declared  to  be  a  direction  to 
ch  under  section  235;  and  that  section 
J  authorizes  the  attachment  as  a  step  in 
ntion.  No  doubt,  every  attachment  in- 
es  an  injunction,  which  is  indeed  one  of 
necessary  effects.  But,  when  an  act  of  a 
art  can  be  so  construed  as  to  have  an 
ration  consistently  with  law,  it  would  be 
ry  to  ordinary  rules  of  construction  to 
h  to  it  another  signification  which  would 
etherdestroy  its  effect.  Their  Lordships, 
Jfcercfore,  consider  that,  what  the  Court  intend- 
to  do,  was  to  transmit  the  proceedings  to 
ilbe  three  Ziilahs  for  execution,  with  a  direc- 
n  that  the  first  process  of  execution,  viz  , 
If  attachment,  should  take  place  in  all,  but 
t  farther  proceedings  under  the  attach- 
Stents  should  not  be  taken  in  Hooghly  and 
:^Qagepore  until  the  result  of  the  completed 
toecntion  in  Moorshedabad  was  known. 

It  has  been  already  pointed  out  that  the 
fcocedure  of  the  Code  contemplates,  in  the 
tee  of  lands,  the  issuing  of  separate  orders, 
•ibsequent  to  the  attachment,  for  the  sale  or 
^fer  disposition  of  them. 

'  A.  more  important  point  involved   in   the 
twe  is  whether  the  transmission  could  be 
«todc  to  the  three  Zillah  Courts  concurrently 
for  the  purpose  of  execution.     On  considera- 
'tion  of  the  Code,  their  Lordships  can  find 
iioAing  to  prevent  this  being  done.     On  the 
contrary,  the  Procedure  is  well  adapted  to 
illowof  it,  and  of  its  being  done  most  bene- 
ficially for  the  creditor,  and  without  injustice 
to  the  debtor.     If  it  were  not  so,  the  debtor 
.might  be  able  to   get   rid   of  his  property 
Wore  it  could  be  attached.     On  the  other 
tand,  there  is  provision  for  the  protection 


of  the  debtor,  for  the  issuing  of  the  exe- 
cution in  more  Ziilahs  than  one  is  made  sub- 
ject to  the  control  of  the  Judge  who  may 
refuse  to  do  so,  **  where  he  saw  there  was  any 
sufficient  reason  to  the  contrary"  (section 
286).  Again,  after  the  attachments  have  been 
granted,  if  there  should  be  any  ground  of 
complaint,  the  debtor  and  any  parties  interest- 
ed may  apply,  under  the  provisions  of  the 
Code,  to  remove  or  stay  proceedings  under 
them. 

It  would,  no  doubt,  in  many  cases,  be  a 
right  exercise  of  the  discretion  of  the  Court 
not  to  act  on  the  power,  and  to  refuse  to  send 
a  decree  for  concurrent  execution  into  sever- 
al places ;  and,  when  it  did  act  on  it,  it  would 
be  in  many  cases  proper  to  impose  terms  on 
decree-holders,  that  they  should  not  proceed 
to  sale  under  all  the  attachments  at  once. 

This  is  really  what  was  meant  to  be  done 
here,  although  it  was  not  done  in  a  very  good 
and  satisfactory  form. 

The  case  is  thus  reduced  to  the  objection^ 
that  a  copy  of  the  decree  was  not  transmitted 
to  Dinagepore. 

The  High  Court  rest  their  first  judgment 
on  the  ground  that  no  copy  of  the  decree  or 
of  the  certificate,  that  satisfaction  had  not 
been  obtained,  was  sent.  The  latter  docu- 
ment clearly  was  sent.  In  the  judgment  on 
review,  Mr.  Justice  Jackson  came  to  the  con- 
clusion that  both  were  transmitted ;  Mr.  Jus- 
tice Kemp  alone  retained  his  former  view. 

Assuming  that,  if  no  copy  of  the  decree 
was  sent,  the  attachment  made  at  Dinagepore 
would  be  without  valid  authority,  which  their 
Lordships  do  not  find  it  necessary  to  deter- 
mine, it  lies  on  the  defendant  to  prove  that  it 
was  not  transmitted.     The  Judge  at  Dinage- 
pore acted  on  the  certificate  Dy  attaching  the 
lands,  and  afterwards  sold  under  that  attach- 
ment.    The  maxim,  therefore,  Omnia  prcesu- 
muntur  rite  esse  acta^  must  prevail  until  the 
contrary  is  shown.     It  certainly  is  not  shown 
by  the  document  of  iQth  March  1864,  for  it 
is  there  stated  that  *'  certificates,  &c., "  were 
sent ;  nor  by  the  memorandum  of  the  attach- 
ment which  refers  to  the  roobakaree  *'  and 
other  papers  "  having  arrived.  On  the  con- 
trary, it  may  be  presumed  from  them  that  all 
necessary  documents  were  transmitted.     It 
is  said  that  it  must  be  inferred  from  the  order 
which  preceded  the  document  of  the  19th 
March,  that  it  was  not  intended  to  send  the 
copy  of  the  decree  to  Dinagepore.     This, 
perhaps,  may  be  inferred  from  that  document 
taken  alone ;  but  it  would  not  be  safe  to  act 
on  such  an  inference  to  annul  the  attachment 
and  sale,  especially  when  it  is  consistent  with 
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the  language  of  the  subseqaent  documents, 
that  the  copy  was  sent  with  the  other  papers 
on  the  19th  of  March;  or,  at  all  events, 
before  the  attachment  was  made. 

On  the  whole,  their  Lordships  consider 
that  the  appeal  should  be  allowed,  and  will 
humbly  advise  Her  Majesty  that  the  decree 
of  the  High  Court  should  be  reversed,  that 
the  decree  of  the  Principal  Sudder  Ameen 
should  be  executed,  and  that  the  appellant 
should  have  the  costs  of  the  litigation  in  India, 
and  of  this  appeal. 


The  3rd  February  1872. 

Present : 

Sir  James  W.  Colvile,  Sir  Montague  Smith, 
Sir  Robert  P.  Collier,  and  Sir  Lawrence 
Peel. 

Limitation— Act  XIV.  of  1850— High  Conrts 
when  not  Conrts  established  by  Ro^  Charter 
within  meaning  of  that  Act— Sections  19  &  20— 
Decrees  of  High  Court  on  Appeal— Execution 
— Final  Decree— Decrees  01  Privy  Council- 
Appeal  to  England— Proceeding  to  keep 
Decree  alive. 

On  Appeal  from  the  High  Court  at 
Calcutta* 

Kriato  Kinker  Ghose  Roy  and  another 

versus 

Bnrrodakant  Singh  Roy  and  another. 

Considering  the  date  and  history  of  the  Limitation 
Act  (XIV.  of  1859),  the  Privy  Council  were  of  opinion 
that  the  Htffh  Court  in  their  decision  (i6  W.  R.,  Full 
Bench,  p.  1)  were  warranted  in  holding*  that  the  High 
Courts,  though  unquestionably  "  Courts  established  by 
Royal  Charter/*  in  the  broad  and  general  sense  of  the 
term,  were  not,  when  exercising  their  appellate  juris- 
diction from  the  Mofussil  Courts,  such  Courts  within  the 
meaning  of  that  Act. 

Their  Lordships  also  agreed  in  the  same  Full  Bench 
ruling  that  the  execution  of  decrees  of  the  High  Coprt, 
made  on  appeal  from  the  District  Courts,  was  subject  to 
the  three  years*  limitation  prescribed  by  section  20. 

The  consideration  of  the  Question  as  to  the  date  from 
which  tbethree  years  should  be  calculated  was  not  neces- 
sary for  the  determination  of  this  appeal ;  but  the  Privy 
Council  inclined  to  the  view  that  the  execution  ought  to 

f>roceedon  a  decree  of  which  the  mandatory  part  express- 
V  declared  the  right  sought  to  be  enforced ;  and,  as 
the  question  was  not  one  of  practical  importance,  their 
Lordships  would  not  ex  press  dissent  from  the  Full  Bench 
ruling  aoove  referred  to — in  which  it  was  held  that,  when 
the  decree  of  the  lower  Court  was  reversed,  modified, 
or  affirmed,  the  decree  passed  by  the  Appellate  Court 
was  the  final  decree  in  the  suit — further  than  by  saying 
that  there  might  be  cases  in  which  the  Appellate  Court, 
particularly  on  special  appeal,  might  see  goud  reasons 
to  limit  its  decision  to  a  simple  dismissal  of  the  appeal, 
without  confirming  a  decree  erroneous  or  questionable, 
yet  not  open  to  examination  on  special  appeal;  and 

•  From  the  judgment  of  L.  S.  Jackson  and  C.  P. 
Hobhouse,  J  J.,  dated  27th  November  1867. 8  W.  R.  470. 
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their  Lf)rdships  suggested  the  expediency  in  all  cases 
expressly  to  embody  in  a  decree  of  affirmance  so  nmch 
of  the  decree  below  as  it  is  necessary  to  affirm. 

^fMvr^.— Whether  die  so-called  '*  decrees  <iiO>n  Privy, 
Council "  are  not  subject  to  any  law  of  limitatioa  ;  "' 
where  they  are  not  merely  Orders  of  H.  M.  in  Cos 
made  on  the  recommendation  of  a  Committee  <rf 
Privy  Council,  and  do  no  norc  than  prescribe 
shall  be  the  final  decree  in  the  cause,  leaving  tbem  tol 
executed  by  the  ordinary  process  of  the  Courts  10  ladi 

The  presentation  of  a  petition  of  appeal  to  Engtw^^-j 
which  IS  a  proceeding  taicen  to  destroy  the  ^ 
pealed  from,  cannot  of  itself  be  treated  as  a 
to  keep  it  in  force ;  though,  if  the  appeal  to 
allowed,  the  respondent  to  it,  supporting  the 
appealed  from,  is  entitled  to  sue  out  execution  at 
time  within  three  years  after  the  final  dismissal  of 
appeal. 

This  was  an  appeal  from  a  decision  of  the! 
High  Court  of  Calcutta,. confirming  a  dedrj 
sion  of  the  Judge  of  Moorshedabad. 

The  facts  of  the  case  appear  in  the  y 
ment. 

For  the  Appellants:  Mr,  Bell  and 
John  Cutler. 

For  the  Respondents  :  Sir  R.  Palmer\ 
Mr,  Doyne, 

Mr,   Bell,   after  stating   the   facts»    coi 
tended  that  the  decree  in  Uie  suit  became, 
being  affirmed,  the  decree  of  a  Court 
lished  by  Royal  Charter  (Chowdry  Wj 
Ali  r.  Mullick  Enayet  Ali,  14  W.  R.  z\ 
Bipro  Doss    Gossain   v,    Chunder   Seel 
Bhuttacharjee,  7  W.  R.   521;  and  Bapi 
Krishna   v,    Madhariah    Ramrav,    5 
H.  C.  R.  2 1 5) ;  and,  therefore,  the  twelve y< 
rule  applied.   If,  however,  the  three  years* 
applied,  then  there  had  been  a  proceed!] 
to  keep  the  decree  in  force  within  the  mea 
ing   of  section   20  of   the   Limitation   A( 
(Rajah  of  Burdwan  v.   Bulram   Singh,    ii 
W.  R.,  Privy  Council,  21  ;  and  Ramnil 
Bannerjee  v,  Maharajah   Ameeroolmolk, 
W.  R.  95). 

Mr,  John  Cutler,  after  stating  that  ihi 
was  no  dispute  as  to  the  material  facts, 
tended  that,  if  the  case  fell  within  the  thi 
years'  rule,  either  the  petition  of  8th  A[ 
1865,  or  the  order  of  the  High  Court  of  thi 
4th  August  1865,  or  the  striking-off  thf 
appeal  on  the  9th  May  1866,  was  *'  a  procee<M 
ing  to  keep  the  decree  in  force*'  (Bipiol 
Doss  Gossain  v,  Chunder  Seekur  Bhutta-| 
charjee,  7  W.  R.  521),  or  that  the  net  el 
of  the  proceedings  in  the  suit  between 
8lh  of  April  1865  and  the  9th  of  May  1866J 
was  to  keep  the  decree  in  force  until  the] 
latter  date,  so  that  the  lime  ran  from  that 
date.  He  argued  that  '^a  proceeding  tol 
keep  the  decree  in  force  "  should  be  constraedj 
"  a  proceeding  having  the  quality  of  keeping 
the  decree  in  force  /'  and  that,  when  an|appealj 
was  preferred,  then  during  every  day  of  the 
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time  and  every  hour  of  the  day  that  the 
appeal  was  pending,  there  was  a  proceeding 
to  keep  the  decree  ia  force  (Rajah  of  Biird- 
^na  V,  Bulram  Singh,  14  W.  R,  Privy 
pmncil,  21),  and  thai  this  was  so  whatever 
ingbt  be  the  result  of  the  appeal  (per  Hollo- 
Wij,  J.,in  Arunachella  Thudayan  v.  Veluda- 
^  5  Mad.  H.  C.  R.  215).  But  he 
jnded  that  the  decree  was  the  decree 
^.the  High  Court,  and,  therefore,  that 
ta  Court  established  by  Royal  Charter  t) 
ikfa  the  twelve  years*  rule  applies.  Where  a 
rcci5  passed  by  an  Appellate  Ct)urt,  thAt 
rce  is  the  final  decree  in  ihe  suit,  be  it  one 
ling,  modifying,  or  reversing  the  decree 
ihe  Court  below.  There  cannot  be  two  final 
:rees  in  the  same  suit  (Chowdhry  Wahid 
r.  Mullick  Enayet  AH.  14  W.  R.  288; 
»ro  Doss  Gossain  v.  Chunder  Seekur 
iilacharjee,  7  W.  R.  521  ;  Bapurav  Krish- 
r.  Madhavrav  Ramrav,  5  Bom.  H.  C.  R. 


0 


ij^r   R.    Palmer    contended    that    there 

two  distinct  decrees,  the  one  that  of  the 

j|h  Court  for  costs,  the  other  that  of  the 

Court,  and  that  the   High   Court  by 

iing  the  decree  of  the  Zillah  Court  did 

incorporate    it   into   its  own;   that    the 
|rees  of  the  High  Court  on  the  appellate 

were  not  decrees  of  Courts  established 

Royal  Charter   within  the   meaning  of 
ion  19,  because  that  section  only  applies 

(Uiing  Courts  established  by  Royal  Char- 
»nd  the  High  Court  was  not  at  that  time 

tistence.     He  then  contended  that,  if  the 

years'  limitation  applied,  there  had  not 
"a  proceeding  to  keep  the  decree  in 

.**  He  commented  upon  the  cases  cited 
behalf  of  the  appellant,  and  cited  Aruna- 
iila  Thudayan  v.  Veludayan.  5  Mad. 
C.  R.  215,  as  being  directly  contrary  to 
Uo  Doss  Gossain  v,  Chunder  Seekur 
ittacharjee,    7   W.  R.   521.     In  the  pre- 

case  there  was  no  litis  cojitestaiio   be- 
J5«n  the  parlies  after  the  decree  of  the  Hifi:h 

t,  no  judicial  proceeding,  and  no  act  by 

decree-holder. 
Ur,  Uoynt  contended  that  there  had  been 

"proceeding    to    keep    the   decree   in 
and  ihat  the  20th  section  applied  to 

rees  passed  by  the  High  Courts  on  appeal 
)m  the  mofussil. 
i/r.  Bell  replied. 

Sir  James  Colvile  delivered  the  following 
lemcnl:  — 
This  appeal,  though  the  facts  of  it  lie  in  an 

smely  narrow  compass,  has  raised  several 

rtions  of  general  importance  and  consider- 
rfe  difiSculty. 

vouxvn. 


The  appellants,  on  the  25th  of  March 
1862,  obtained  a  judgment  against  the  re- 
spondents for  the  sums  of  9,500  rupees  with 
interest  from  the  date  of  the  plaint,  and 
costs  of  suit  on  a  claim  founded  on  an 
agreement  to  pay  to  the  appellant  Kristo- 
kinker  an  allowance  of  900  rupees  per 
annum  by  way  of  maintenance. 

The  respondent.  Rajah  Burrodakant,  ap- 
pealed against  this  decree  to  the  High  Court 
of  Calcutta :  but  by  the  decree  of  that 
Court,  made  on  the  8th  of  June  1863,  it 
was  ordered  and  decreed  that  the  decree  of 
the  lower  Court  should  be,  and  the  same 
WAS  thereby,  affirmed  ;  and  that  the  defend- 
ant apnellant  should  pay  to  the  plaintiffs 
respondents  the  sum  of  350  rupees,  being  the 
costs  ot  the  appeal,  with  interest  thereon  at 
the  rate  of  12  per  cent,  per  annum,  from 
the  date  of  the  decree  to  the  date  of 
realization. 

A  petition  of  appeal  to  Her  Majesty  in 
Council  against  the  decree  was  then 
presented  by  the  Rajah.  He  tendered 
security  for  costs,  and  the  u<:ual  reference 
was  made  to  ascertain  its  sulficiency.  But 
the  security  was  never  perfected.  On  the 
8ih  of  April  1865.  he  presented  a  petition 
to  the  Court,  suggesting  that  negotiations 
for  a  compromise  between  him  ^nd  the 
appellants  were  pending,  and  praying  that 
proceedings  in  regard  to  the  appeal  to  Eng- 
land might  be  stayed  for  two  months.  On 
the  same  day  the  appellant  filed  a  petition, 
consenting  to  that  application,  and  praying 
that  the  two  months  should  be  granted. 
The  Court,  on  the  4th  August  1865,  made 
an  order  "  postponing  the  case  for  two 
months,  as  there  were  hopes  of  the  parties 
coming  to  an  amicable  settlement."  The 
two  months  expired  on  the  6ih  of  October, 
and  nothing  came  of  the  negotiations,  and, 
on  the  9th  of  May  1866,  the  High  Court 
struck 'the  appeal  off  the  file  in  default  of 
prosecuiion. 

On  the  22nd  of  April  1867,  the  appel- 
lants made  their  first  application  to  the 
Zillah  Court  for  execution  against  the  re- 
spoiulent.  Their  application  was  in  the 
tabultir  form  prescribed  by  section  212  of 
the  Code  of  Procedure,  which  requires  the 
date  of  the  decree  of  which  execution  is 
sought  to  be  mentioned  with  other  parti- 
culars.. The  only  decree  so  specified  was 
the  decree  of  the  25th  of  March  1862. 
But  the  f.ict  of  its  affirmance  on  appeal 
was  stated  in  the  next  column,  and  the 
amount  sought  to  be  levied  included  the 
350  rupees  diecrced  by  the  High  Coiirt  as  thQ 
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costs  of  the  appeal.  On  the  27th  of  April 
1867,  the  Zillah  Judge  rejected  the  applica- 
tion for  execution,  on  the  ground  that  it  was 
barred  by  section  20  of  Act  XIV.  of  i85(), 
no  step  having  been  taken  since  the  8th 
of  June  1863  to  keep  the  decree  in  force 
within  the  meaning  of  that  section. 

The  appellants  appealed  from  that  deci- 
sion to  the  High  Court,  which,  on  the  27th 
of  November  1867,  ruled  that,  in  so  far  as 
the  appellants  sought  to  realize  the  amount 
decreed  to  them  by  the  original  decree, 
their  application  for  execution  fell  within 
the  three  years'  limitation  of  the  2oih  section  ; 
but  that,  inasmuch  as  their  claim  for  the 
costs  of  the  appeal  being  350  rupees  rested 
on  the  decree  of  the  High  Court,  and  that 
was  a  Court  established  by  Royal  Charter, 
Ihey  were  entitled,  under  the  i9ih  section  of 
the  Limitation  Act,  to  sue  out  execution  for 
that  amount  at  any  time  within  twelve  years 
from  the  date  of  that  decree ;  and  the  case 
was  sent  back  to  the  Zillah  Court  with  in- 
structions to  deal  with  it  accordingly.  The 
appellants  have  brought  this  appeal  against 
so  much  of  this  order  as  held  that  their 
right  to  execution  for  any  part  of  their  de- 
mand was  barred,  but  there  has  been  no 
cross-appeal  against  that  part  of  the  order 
which  was  in  their  favour. 

The  arj^ument  on  this  appeal  has  raised 
the  following  questions : — 

ist, — Is  the  execution  of  a  decree  of  the 
High  Court  made  on  appeal  from  one  of  the 
Courts  in  the  Mofussil  to  be  governed  by 
the  20th  or  by  the  19th  section  of  Act  XIV. 
of  1859.?  Or,  in  other  words,  is  it  subject 
to  the  three  years'  or  to  the  twelve  years' 
rule  of  limitation  ? 

indly, — What  is  the  effect  of  a  decree 
of  the  High  Court  affirming  a  decree  of  a 
Zillah  Court?  Is  it  to  be  taken  to  incor- 
porate the  latter  in  itself,  so  that,  for  the 
purpose  of  execution,  the  decree  to  Be  exe- 
cuted is  to  be  taken  to  be  a  decree  of  the 
High  Court  ? 

jrdly, — If,  on  any  ground,  the  decree  to 
be  executed  in  this  case  is  to  be  deemed 
subject  to  the  three  years'  limitation^  had 
anything  sufficient  to  keep  it  in  force  within 
the  meaning  of  the  2oih  section  been  done 
within  three  years  of  the  date  of  the  appli- 
cation for  execution  ? 

Upon  the  two  first  and  general  questions 
there  have  been  conflicting  decisions  by  the 
High  Courts  in  India. 

The  order  under  appeal  appears  to  have 
been  the  earliest  which  decided  that  decrees 
of  the  High  Court  were  within  the    19th 


section.  It  has  been  followed,  at  least  in  one' 
case,  in  Bengal,  decided  afi  lately  as  the  6th  a£ 
September  1870  (14th  Weekly  Reporter,] 
p.  288);  and  it  has  been  recognized  as^ 
sound  law  by  the  High  Court  of  BombiV  11 
the  case  reported  in  5  Bombay  High  C( 
Reports  214.  But  in  two  cases  deci 
by  the  High  Court  of  Madras,  on  the  4th 
March  1870,  it  was  ruled  by  Chief  Ji 
Scotland  and  Mr.  Justice  Bittl^ 
(apparently  without  any  dissent  on 
point  on  the  part  of  the  other  Judges 
posing  the  Full  Bench  of  the  Court)  that 
decree  of  the  High  Court  made  on  ap\ 
from  a  Mofussil  Court  is  not  a  decree  of'i 
Court  established  by  Royal  Charier  wit 
the  meaning  of  the  19th  section  of 
Limitation  Act,  and  is  a  decree  subject 
the  provisions  of  the  2oih  section  of  1^ 
Act.  It  may  be  observed  that,  neither 
these  Madras  cases,  nor  in  that  decided- 
Bombay,  was  the  determination  of 
question  essential  to  the  decision  of 
Court  upon  the  particular  appeal  before' 
since  in  none  of  them  had  the  period 
three  years'  limitation,  if  calculated  from 
date  of  the  decree  of  the  Appellate  O 
expired.  This  ruling,  however,  of 
Justice  Scotland  appears  to  have  led  loj 
reconsideration  of  the  question  by  the  " 
Court  of  Bengal.  . 

Their  Lordships  find  that  in  a  case, 
cited    at    the    Bar    during    the    argoi 
which  is  to  be  found  among  the  Full 
Rulings  of  the   High   Court  of   Bengal 
the    1 6th   volume    of   Sutherland's    \V 
Reporter,  under  date  the  12th  of  Jane  i! 
a  Division  Bench  of  the  High  Court  refci 
for  the  determination  of  the  Full  Bench 
questions    in    the    following    terms: 
whether    a    decree    of    the  District  Co 
affirmed  on  appeal  by  the  High  Court, 
comes  a  decree  of  the  last- mentioned  Ci 
and,  2ndly,  whether  execution  of  that  d< 
of  affirmance  passed  by  the  High  Court 
to  be  governed  by  the  provisions  of 
19  of  the  Statute  of  Limitation  Act  XIV. 
1859,  or  section  20  of  that  enactment,  i. 
whether  the  rule  of  three  years  or  of  twi 
will   apply.      The   Full    Bench,    consisf 
of  the  late  Mr.  Justice  Norman  (then  a< 
as   Chief  Justice),   Messrs.    Loch,    Ba] 
Macpherson,  and  Dwarkanath  Mitter,  unai 
mously  decided  the  first  of  these  qaesti 
in  the  affirmative ;  and  ruled  on  the  sea 
that  when,  under  section  361  of  the  Codejl 
Procedure,  a  decree  of  the  High  Court  * 
its  appellate  side  is  transmitted  to  the* ' 
trict  Court   which   passed   the  first  d( 
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in  the  suit  for  execution,  it  will  have  the 
eSect  of  a  decree  of  such  Court,  and  mast 
Ikexecated  within  the  period  limited  by  the 
^  section  of  Aa  XIV.  of  1859. 
The  preponderance,  therefore,  of  authority 
lodia  is  now  in  favour  of  the  proposition 
the  execution  of  decrees  of  the  High 
made  on  appeal  from  the  District 
is  subject  to  the  three  years'  rule  of 
tioo. 

Lordships  are  of  opinion  that  this 
dosion  is  correct. 

object  of  Aft  XIV.  of  1859  was  to 
out  a  recommendation   made  many 
before  by  the  Law  Commissioners  for 
by  passing  one  general  law  of  limita- 
applicable  to  all  Courts  in  India.     It  is 
ilj  necessary  to  remark  that  the  Legis- 
re,  in  framing  the  Ad,  had  then  to  deal 
two  distinct  judicial  systems — the  one 
'  ig  of  what  had  been  the  Courts  of 
[East  India  Company,  and  may  here  be 
'  the  Mofussil    Courts ;   the  other  the 
established  in  the  presidency  towns 
elsewhere  by  Royal  Charter,  and  admi- 
ring to    all   within    their    jurisdiction, 
:t  to  certain  statutory  exceptions  and 
,  icatioBs,  the  law  of  England.    The  law 
■  limitation  which  governed  the    former 
to  be  found  in  the  regulations   which 
^no  force  within  the  presidency  towns ; 
the  law  of  limitation  which  governed 
latter  consisted  of  the  Statute  of  James. 
"'»cr  with  such   other  portions  of   the 
Law  of  England  applicable  to  the 
:t(ifany)  as  had  been  introduced  into 
and  the  general  rules  touching  the 
to  be  given  to  lapse  of  time  which 
on  the  decisions  of  the  Courts  in 
id.    It  is  not  surprising  that,  in  fram- 
a  law  designed  to  be  common  to  both 
of  judicature,  it  was  deemed  neces- 
to  make  certain  exceptions  to  the  gene- 
ric of  uniformity.     And  it  may  be  pre- 
*  that,  in  dealing  with  this  matter  of 
^ion,  the   Legislature  was   moved  by 
"in  reasons  which  approved  themselves 
t  minds  of  those  who  were  conversant 
the  administration  of   justice   in    the 
»l  to  subject   the  execution   of   the 
of  the  Mofussil  Courts,  whether  of 
te  or  of » original  jurisdiction,  to  the 
years'  limitation ;  whilst,  on  the  other 
being  pressed  by  the  weight  and  value 
the  law  of  England  gives  to  a  judg- 
^or  decree  of  a  superior  Court,  it  deter- 
0  not  to  reduce  the  period  for  enforcing 
dcarees  of  the  Supreme  Courts  to  less 
"  t^relve  years.  .  Hence  the  distinction 


made  by  the  19th  and  20th  sections  of  the 
Act  in  which  the  term  "Courts  established 
by  Royal  Charter  "  was  obviously  used,  not 
by  reason  of  anything  inherent  in  every 
Court  established  by  Ro}'al  Charter,  but 
simply  because  it  was  thought  to  define 
(whether  happily  or  not  it  is  needless  to 
inquire)  certain  existing  Courts,  viz,,  the 
Supreme  Courts  in  the  three  presidency 
towns,  and  .the  Recorders'  Courts  in  the 
Straits  Settlements,  and  possibly  to  include 
other  Courts  of  similar  constitution  and 
functions  which  might  thereafter  be  estab- 
lished. The  same  term,  it  may  be  observed, 
is  to  be  found  in  the  preamble  of  Act  VIIL 
of  1859  (the  Code  of  Procedure),  which, 
when  first  passed,  avas  not  intended  to  have 
operation  in  the  Supreme  Courts. 

That  being  so,  we  have  to  consider  how  the 
question  is  affected  by  the  subsequent  amal- 
gamation of  the  two  systems  of  judicature, 
and  the  establishment  of  the  High  Courts 
by  Letters  Patent  under  the  powers  given 
by  the  24  and  25  Vic,  cap*  104,  and  the 
28th  Vio.,  cap.  15.  It  will  be  convenient 
to  speak  only  of  the  High  Court  of  Bengal. 
The  general  scheme  of  the  amalgamation  was 
to  constitute  one  general  Court,  of  which 
the  Judges  sitting  in  various  divisional  Courts 
were  to  exercise  the  functions,  both  of  the 
Supreme  Court  and  the  Appellate  Mofussil 
Courts  (the  Sudder  Dewanny  Adawlut  and  the 
Sudiler  Nizamut  Adawlut),  all  of  which  were 
abolished. 

The  powers  and  jurisdiction  of  the 
Supreme  Court,  with  some  slight  modifica- 
tion of  the  latter,  were  transferred  to  the 
High  Court  to  be  exercised  by  it  as  a  Court 
of  original  jurisdiction ;  and  the  powers 
and  jurisdiction  of  the  Appellate  Mofussil 
Courts  were  transferred  to  it,  to  be  exercised 
by  it  as  an  Appellate  Court.  But  the  law  to 
be  administered  by  it  as  a  Court  of  original 
jurisdiction  was  substantially  that  previously 
administered  by  the  Supreme  Court ;  whilst 
that  to  be  administered  by  it  on  appeal  from 
the  Mofussil  Courts  was  necessarily  that  of 
those  Courts.  The  Code  of  Procedure  (Act 
VIll.  of  1859)  was  indeed  made  the  proce- 
dure Of  the  Court  in  its  original  as  well  as 
in  its  appellate  jurisdiction,  and  superseded 
the  procedure  which  had  previously  obtained 
in  the  Supreme  Court.  But  that  Code  did 
not  touch  the  subject  of  limitation,  which 
continued  to  be  regulated  by  Act  XIV.  of 

1859. 

So  far,  therefore,  there  can  be  no  ground  for 
inferring  that  there  was  any  intention  on  the 
part,  either  of  Parliament  or  of  the  Crown,  tp 
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alter  the  period  wiihin  which  a  (iecrce  made 
on  appeal  from  a  Mofussil  Court  coulvi  be 
exccuied.  The  decree,  like  the  decree  of 
the  former  Siidder  Court,  was  to  be  sent  down 
lo  the  lower  Court,  and  entry  to  be  made 
of  it  in  the  register  of  the  lower  Court, 
and  execution  sued  out  there.  Every  reason 
of  policy  which  induced  the  Legislature  to 
require  that  execution  to  be  issued  within 
three  years  was,  presumably,  as  operative 
after  the  amalgamation  of  the  Courts  as  it 
was  before  that  event.  Accordingly,  one  of 
the  learned  Judges  who  decided  the  case  now 
under  appeal  has  admitted  that  his  construc- 
tion involved  consequences  **  absurd  '  in 
themselves,  and,  presumably,  conirary  to  the 
intention  of  the  Legislature.  He  felt,  how- 
ever, bound  by  the  words  "  Courts  established 
by  Royal  Charter."  It  seems  to  iheir  Lord- 
ships, considering  the  date  and  history  of  the 
Limitation  Act,  that  the  High  Court  of 
Madras  and  the  High  Court  of  Bengal  in 
its  decision  of  the  12th  June  1871  were 
warranted  in  holding  that  the  Hign  Courts, 
though  unquestionably  "  Courts  established 
by  Royal  Charter  "  in  the  broad  and  general 
sense  of  the  term,  were  not,  when  exercising 
their  appellate  jurisdiction  from  the  Mofussil 
Courts,  such  Courts  within  the  meaning  of 
Act  XIV.  0/ i8s9. 

There  remains  the  difiiculty  occasioned  by 
the  use  of  the  words  **  such  Court,"  which 
has  been  adverted  to  in  some  of  the  Indian 
cases.  But  if  those  words  be  held  to  import 
the  Court  issuing  the  process  of  execution, 
i.  €.,  the  Zillah  Court,  the  difliculiy  would 
equally  have  applied  to  the  decree'  of  the 
former  Sudder  Court,  which»  n  »t  beinsj  the 
decree  of  a  Court  established  by  Royal 
Charter,  woifld  have  been  subject  to  no  rule 
of  limitation.  It  seems  necessary  to  construe 
the  words  "such  Court  "as  meaning  *' any 
Court  not  established  by  Royal  Charter  within 
the  meaning  of  the  Act."  '  On  the  whole, 
therefore,  though  it  is  to  be  regretted  that 
the  Indian  Legislature  did  not,  upon  the 
amalgamation  of  the  Courts,  provide  more 
precisely  for  the  application  of  the  Limitation 
Act,  and  possibly  of  other  statutes,  tg  the 
new  Court,  their  Lordships  are  of  opinion 
that  the  first  question  ought  to  be  determined 
in  accordance  with  the  rulings  of  the  High 
Court  of  Madras  and  the  Full  Bench  of  the 
High  Court  of  Bengal.  The  sound  and 
convenient  rule  is,  undoubtedly,  that  the  Court 
which  has  to  execute  the  decree  of  the 
High  Court  should  be  governed  by  the 
rules  which  govern  the  execution  of  its  own 
decrees,  and  their  Lordships  do  not  feel 


constrained  bv  the  words  of  the  statutes  or 
of  the  Letters  Patent  to  adopt  the  contrary 
construction. 

If  this  be  so,  the  consideration  of  the 
second  question  is  not  necessary  for  thed<ter«, 
mi  nation  of  (his  appeal,  since  it  is  admitted j 
that  the  period  of  three  years,  if  calculit< 
from  the  date  of  the  decree  of  the  Hii 
Court,  had  expired  before  the  applicaticm 
execution  was  made. 

Nor,  indeed,  is  the  general  question,  iip< 
which  there  have  also  been  conflicting  d< 
sions  in  India,  of  much  practical  impOftanc< 
since  ii  is  admitted  that  the  date  from  wlu< 
the  three  years  are  to  be  calculated  is  U 
date   of   the  decree  of  the  Appellate  Coi 
whether  that  decree  is  to  be  treated  as 
decree  to  be  executed,   or  the  appeal 
which  it  is  the  termination  is  to  be  deei 
"  a  proceeding  taken  to  keep  the  origii 
decree  in  force."     That  an  appeal  pro$ 
to  a  decree  would  be  such  a  proceedinji^ 
shown   both  by   the  judgment  of  the  Fi 
Bench  delivered  by  Chief  Justice  Pea< 
in  the  7th  Weekly  Reporter,   p.  521; 
also  by  the  judgment  of  this  Board,  delii 
by  Lord  Cairns,  in  the  case  of  Mahai 
Dheraj  Mahlab  Chand,  on  the  14th  of  Ji 
1870  (14  Weekly  Reporter,  Privy   Com 
p.  21), 

The  state  of  the  Indian  authorities  uj 
the  general  question  seems  to  be  this. 
the  case  before  us,  the  High  Court  obvioat 
proceeded    on   the  principle   that  a  sii 
decree  of  affirmance  did  not  so  incorp.ii 
the  mandatory  part  of  the  original  deci 
as  to  make,  for  all  purposes,  the  decree 
the  Appellate  Court  the  sole  decree  to 
executed.     And  this  ruling  appears  to  bai 
been  followed  in  the  case  in  the  i4lh  Weel 
Reporter,  p.  288,  in  which  it  was  ruled 
in  order  to  make  the  decree  of  the  Appelh 
Court    the  final  decree  in  the  suit  for 
the  purposes  of  execution,  it  was  neccs: 
that  it  should  have  decreed  a  material  mm 
fication  of  the  original  decree.     The  rule 
expressed  seems  open  to  the  objection 
vagueness.     The   Full   Bench  of  the  Hi| 
Court  of   Bengal,   however,  in  the  decia( 
of  the   1 2th  of  June  1871,  already  refei 
to,  has  ruled  that,  whether  th^  decree  of 
lower   Court   is   reversed,   or   modified, 
aflTirmed,  the  decree  passed  by  the  Appellat 
Court  is  the  final  decree  in  the  suit,  ani 
in   the   words   of   Mr.    Justice    Milter.  ** 
such  the  only  decree  which  is  capable 
being  enforced  by  execution."     And  that 
in   accordance   with   the    Madras    decisi( 
already  cited.    Chief  Justice  Scotland's  ww 
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are  "whether  that  decree  be  in  affirmanc*, 
or  reversal,  or  modification  of  the  decree 
appealed  from,  it  becomes  the  final  decree  in 
the  suit,  and,  therefore,  the  decree  enforce- 
able bv  execution." 

The  function  of  an  Appellate  Court  is  to 
determine  what  decree  the  Court  below 
ought  10  have  made.  It  may  afllrm,  reverse, 
ior  vary  the  decree  under  appeal.  In  the 
first  case,  it  leaves  the  original  decree  stand- 
ing, superadding,  it  may  be,  an  order  for  the 
'payment  of  the  costs  of  the  appeal,  or  for 
'mterest  on  the  amount  orginally  decreed. 
In  the  other  two  cases,  it  substitutes  other 
jrelief  for  the  relief  originally  given. 

In  all  these  cases  the  decree  of  the  Ap- 
[pellate  Court  may  be  regarded,  cither  as  a 
tireciion  to  the  lower  Court  to  make  and 
execute  a  decree  of  its  own  accordingly,  or 

an  independent  decree,  whether  it  is  to  be 
executed  by  the  Appellate  Court  or  by  the 
»wer  Court.  In  the  latter  case  a  further 
mestion  arises,  viz.^  whether  the  original 
lecree,  if  wholly  affirmed  (or  so  much  of  it 

has  been  affirmed,  if  it  has  been  partially 

'med),  is  to  be  treated  as  merged  or  in- 
:orporated    in   the    decree    of   the    Appel- 

te   Court  as   the  sole  decree   capable   of 

cecution ;  or  whether  both  decrees  should 

»e  treated  as  standing,  execution  being  had 

m  each  in  respect  of  what  is  enjoyed  by  the 

jone,  and  not  expressly  enjoyed  by  the  other. 

In  this  country  the  nature  and  effect  of  a 
Idecree  on  appeal  would  seem  to  vary 'accord- 
ing to  the  nature  of  the  decree  under 
appeal,  the  constitution  of  the  appellate 
tribunal,  the  proceedings  in  appeal,  and 
the  fact  whether  the  record,  or  merely  a 
transcript,  is  brought  up.  The  determination, 
[liowever,  of  the  question  before  their  Lord- 
ships must  depend  on  the  provisions  of  the 
Indian  Code  of  Procedure.  It  is  clear  that, 
under  that  Code,  whatever  decree  is  execut- 
ed, is  to  be  executed  by  the  lower  Court  in 
which  the  record  remains,  or  to  which  it  is 
to  be  returned. 

But  sections  360,  361,  and  362,  which 
prescribe  the  form  of  the  decree  of  the  Ap- 
I  ite  Court,  direct  a  copy  of  it  to  be  en- 
t  1  on  the  register,  and  treat  that  decree 
'*  decree  to  be  executed,  seem  to  exclude 
notion  that  it  is  a  mere  direction  to  the 
r  Court  to  pass  and  execute  a  certain 
ee. 

the  question  were  res  integra,  their 
iships  would  incline  to  the  view  taken 
the  Judges  of  the  High  Court  in  the 
«nt  case,  viz,y  that  the  execution  ought 
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to  proceed  on  a  decree  of  which  the  man- 
datory part  expressly  declares  the  right 
sought  to  be  enforced.  Considering  how- 
ever that,  for  the  reasons  already  given,  the 
question  is  not  of  much  practical  importance, 
their  Lordships  will  not  express  dissent  from 
the  rulings  of  the  Ma  Iras  Court,  and  of  the 
Full  Bench  of  the  Bengal  Court,  further 
than  by  saying  that  there  may  be  cases  in 
which  the  Appellate  Court,  particularly  on 
special  appeal,  might  see  good  reasons  to 
limit  its  decision  to  a  simple  dismissal  of  the 
appeal,  and  to  abstain  from  confirming  a 
decree  erroneous  or  questionable,  yet  not 
open  to  examination  by  reason  of  the  special 
and  limited  nature  of  the  appeal.  Their 
Lordships  may  iurther  suggest  that  in  all  cases 
it  may  be  expedient  expressly  to  embody  in 
a  decree  of  affirmance  so  much  of  the 
decree  below  as  it  is  intended  to  affirm, 
and  thus  avoid  the  necessity  of  a  reference 
to  the  9tiperseded  decree. 

From  a  passage  in  the  judgment  of  Mr. 
Justice  Mitter,  already  referred  to,  it  appears 
to  have  been  decided  in  India  that  what  are 
there  termed  *'  the  decrees  of  the  Privy 
Council  "  are  not  subject  to  any  law  of  limit- 
ation. That  question  is  not  before  their 
Lordships,  and,  if  it  ever  arises,  must  be 
determined  on  its  own  merits. 

The  ground  of  the  decision  seems  to  have 
been,  that  the  order  of  Her  Majesty  in 
Council  being  an  act  done  by  virtue  of  her 
prerogative,  it  was  not  competent  to  the 
Indian  Legislature  to  limit  the  time  within 
which  that  order  could  be  enforced.  Their 
Lordships  desire  to  say  that  they  are  not 
prepared,  without  full  argument  and  con- 
sideration, to  accept  this  ruling  as  correct. 
Should  the  question  ever  bt  brought  here, 
it  will  have  to  be  considered  whether  the 
Order  in  Council,  which  is  not,  properly 
speaking,  the  decree  of  a  Court,  but  an 
order  of  Her  Majesty  made  on  the  recom- 
mendation of  a  Committee  of  Her  Privy 
Council,  does  more  than  prescribe  what  shall 
be  the  final  decree  in  the  cause,  leaving  it 
to  be  executed  by  the  ordinary  process  of 
the  Courts  in  India.  It  may  well  thus 
filially  ascertain  and  define  the  rights  of  the 
parties  without  relieving  them  from  the 
obligation  imposed  upon  them  by  the  general 
law  of  enforcing  those  rights  with  due  dili- 
gence—a matter  with  which  the  preroga- 
tive has  no  concern. 

The  result  of  what  has  been  said  is,  that 
the  determination  of  this  appeal  must  de- 
pend on  the  third  question,  m.,  whether  any 
proceeding  sufficient  to  Heep  the  decree  in 
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force  within  the  meaninjg;  of  the  20th  section 
was  had  between  the  8th  of  June  1863 
and  the  22nd  of  April  1867,  date  of  the 
application  for  execution.  It  has  been 
argued  that  the  presentation  of  the  petition 
of  appeal  to  England  was  such  a  proceeding, 
and  that  the  period  of  limitation  was  to  be 
calculated  from  the  9th  of  May  1866,  when 
that  petition  was  finally  dismissed. 

It  was  further  argued  that  the  filing  by 
the  appellants  of  the  petition,  consenting  to 
the  respondents  application  for  further 
time  to  prosecute  his  appeal,  was  such  a 
proceeding,  and  that  the  time  was  to  be 
calculated  from  the  date  of  that  petition 
(the  8th  of  April  1864),  or  from  the  4th  of 
October  1*865',  when  the  two  months  granted 
expired.  Their  Lordships  are  of  opinion  that 
there  is  no  ground  for  the  first  contention ; 
that  the  respondent's  petition  of  appeal, 
being  a  proceeding  taken  in  order  to  destroy 
the  decree,  cannot  of  itself  be  treated  as  a 
proceeding  to  keep  it  in  force;  and  In  this 
opinion  they  are  supported  by  all  the  Indian 
authorities  cited,  except  the  observations  of 
Mr.  Justice  Holloway  in  the  Madras  case. 
It  is,  however,  admitted,  that  had  the  ap- 
peal to  England  been  allowed,  the  present 
appellant's  being  respondents  to  it,  and,  as 
such,  supporting  the  decrees,  would  have 
been  entitled  to  sue  out  execution  at  any 
time  within  three  years  at  least  after  the 
final  dismissal  of  that  appeal. 

The  appeal,  it  is  true,  never  was  allowed, 
but  during  the  period  between  the  date  of 
the  presentation  of  the  petition  and  that  of 
its  dismissal,  the  allowance  of  the  appeal 
depended  on  the  respondent's  compliance 
with  the  rules  which  regulate  the  admission 
and  allowance  of  appeals  to  England ;  and 
the  appellants  had  a  right  to  intervene  and 
see  that  there  was  a  compliance  with  these 
rules,  particularly  with  such  of  them  as 
relate  to  security,  and  in  the  event  of  non- 
compliance to  insist  on  the  dismissal  of  the 
petition.  In  their  Lordships'  opinion,  there 
is  in  this  case  sufficient  evidence  that  the 
appellants  did  so  intervene.  The  petition, 
by  which  they  consented  to  the  application 
for  two  months'  further  time,  is  pregnaitt 
evidence  of  this  fact;  for  unless  they  had 
then  been  active  parties  to  the  proceedings, 
their  consent  would  have  been  unnecessar}'. 
Their  Lordships  therefore,  though  they 
would  have  been  glad  to  have  had  fuller 
evidence  of  what  was  actually  done  in  this 
matter,  have  come  to  the  conclusion  that 
there  was  at  that  time  such  a  contestatio 
between  the  parties  touching  the  allowance 


of  the  appeal  to  England  as  suffices  to 
bring  this  case  within  the  principle  laid 
down  by  Lord  Cairns  in  the  case  of 
Maharajah  Dberaj  Mahtab  Chand,  already 
referred  to,  and  to  relieve  their  Lordshipi 
from  the  necessity  of  depriving  the  appel* 
lants  of  the  fruits  of  what  appear  to  be  jast 
decrees  by  the  application  of  the  Statute  of 
Limitations. 

Their  Lordships,  therefore,  will  hnmbijr 
advise  Her  Majesty  that  this  appeal  ought  to 
be  allowed;  that  the  orders  of  the  Zillah 
Judge  and  of  the  High  Court  ought  to  be 
reversed  ;  and  that  the  appellants  ought  to 
be  declared  entitled  to  sue  oat  execution  xk 
the  decrees,  and  to  recover  also  the  costs 
of  the  proceedings  in  execution  in  both  the 
Indian  Courts.  They  will  also  be  entitled 
to  the  costs  of  this  appeal. 


The  7th  February  1872. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  JacksoOi 

yudges. 

Mesne-profits  —  Apportionment  of  GoTemneiit 
Revenue  on  Lands  within,  and  Lands  not  witli* 
in  Conrt's  Jurisdiction— Turisdiction—Aiiciait 
Jummabundee  Papers— Local  Investigation. 

Case  No.  349  of  1871. 

Miscellaneous  Appeal  from  an  order  pais* 
ed  by  the  Additional  Judge  of  Hooghlh 
dated  the  21st  June  iSyty  affirming  atf 
order  of  the  Subordinate  Judge  of  thai 
District,  dated  the  ist  December  1810, 

Puran  Chunder  Roy  (Judgment- debtor), 

Appellant, 

versus 

Juggessur  Mookerjee  and  another  (Decree- 
holders),  Respondents. 

Baboo  Luckhee  Churn  Bose  for  Appellant, 

Baboo  Hem  Chunder  Bannerjee  for 
Respondents. 

Where  application  was  made  for  execution  of  i 
decree  for  possession  with  mesne-profits  of  five  mowths 
situated  within  the  Court's  jurisdiction,  and  Govemmeot 
revenue  was  so  assessed  upon  these  five  mouzahs  and 
tow  other  mouzahs  situated  in  another  district  that  the 
amount  paid  on  account  of  the  five  mouzahs  and  the  two 
mouzahs,  respectively,  could  not  be  apportioned,  ^ 
Courts  had  no  jurisdiction  to  determine  and  award 
mesne-profits  for  the  latter  two  mouzahs  not  withio  their 

1*urisdictton,  but  to  have  made  an  apportionmeot  to  tb9. 
)est  of  their  ability. 

f 


1 871 J 


Cwil 


TU£  WEEKLY  REPORTER. 


Rulings. 


299 


Nor  ought  the  Court  to  have  assessed  the  mssne-profits 
bj  rdyiag  apon  certatm  JumntabHttdee  papers  made  by 
the  Government  revenue  officers  some  thirty  years  as^o 
inthout  inquirinp^  into  the  actual  rents  or  proceeds 
of  the  estate  dunng  the  period  of  dispossessii^n. 

^JCemp,  J. — The  judgment-debtor  is  the 
appellant  in  this  case.  It  appears  that  the 
decree-holder  obtained  a  decree  in  July  1857 
for  possession  of  certain  mouzahs  with 
mesne-profits,  the  mesne- profits  to  date 
from  the  6th  of  February  1855  10  some  time 
in  March  1865.  The  decree-holder  applied 
to  the  Court  to  depute  an  Ameen  to  ascer- 
tain ibe  raesne-profits.  An  Ameen  was  ac- 
cordingly  deputed,  who  took  the  evidence  of 
ahnost  every  ryot  on  the  estate,  163  in  num- 
ber, and  fixed  the  amount  of  ivamlat  ac- 
cording to  the*  statements  of  the  ryots  as  to 
what  they  had  paid  to  the  judgment-debtors. 
On  these  papers  being  filed  irf  Court,  the 
Sabordinaie  Judge  calculated  the  wassilai 
according  to  the  Ameen's  papers,  and  neither 
party  filed  any  appeal  against  the  order  of 
Ihc  Sabordinate  Judge.  The  judgment- 
debtor,  however,  after  this  decision,  finding 
Ihac  he  had  not  been  given  credit  for  certain 
payments  of  Government  revenue  for  which 
he  had  challans  of  the  Collectorate  to  support 
him,  applied  for  a  review,  whereupon  the 
jodgment-creditor,  who  hitherto  had  been 
contented  with  the  report  of  the  Ameen, 
who  had  been  deputed  at  his  own  instance, 
to  use  the  words  of  the  Subordinate  Judge, 
"retorted  upon  the  judgment-debtor,"  and 
also  applied  for  a  review,  praying  that  the 
wassilai  might  be  calculated  according  to 
certain  jummabundee  papers  prepared  by 
the  Government  revenue  officers  some  thirty 
jcars  ago.  The  Subordinate  Judge  appears 
to  have  admitted  both  reviews,  and  altered 
his  former  decision  in  this  way,  namely,  he 
assumed  the  Government  assessment- papers 
M  the  proper  basis  to  calculate  wassilai  ;  and 
he  also  allowed  further  deductions  to  the 
jtidgment-deblor  for  certain  sums  paid  by 
him  to  the  Collector  and  covered  by  the 
thallans  produced. 

The  judgment-debtor  appealed  to  the 
Jodge,  who  also  was  of  opinion  that  the 
Government  assessment-papers  were  the 
proper  basis  to  calculate  the  wassilai  upon ; 
^d  with  reference  to  the  objection  of  the 
jadgment-debior  that  the  Court  had  no  juris- 
diction to  award  wassilai  for  the  two 
roouzahs  situated  in  Midnapore,  the  Judge 
held  that,  inasmuch  as  the  payments  made 
to  ibe  Collector  by  the  judgment-debtor  on 
account  of  Government  revenue  could  not  be 
apportioned,  that  is  to  say,  that  the  amount 
which  was  paid  in  for  the  five  mouzahs 


in  Hooghly  and  the  amount  paid  in  for  the 
two  mouzahs  in  Midnapore  district  could 
not  be  apportioned,  he  thought  proper  to 
allow  Toassiiaf  for  the  neven  mouzahs. 

In  special  appeal  two  points  are  taken, 
/j/,  that  the  lower  Courts  have  acted  with- 
out jurisdiction  in  determining  and  awarding 
mesne-profits  in  respect  of  the  two  mouzahs 
not  situated  in  the  district  of  Hooghly,  for 
which  no  mesne-profits  were  claimed  by  the 
decree -holders  in  their  petition  for  execution ; 
and,  2n(i,  that  the  lower  Courts  ought  not 
to  have  assessed  the  mesne-profits,  relying 
upon  certain  jummabundee  papers  made  by 
the  Government  revenue  officers  some 
thirty  years  ago,  without  inquiring  into  the 
actual  rents  or  proceeds  of  the  estate  during 
the  period  of  dispossession.' 

We  think  that  on  both  these  grounds  the 
decision  of  the  lower  Court  was  wrong.  It 
is  very  clear  that  the  lower  Courts  had  no 
jurisdiction  to  award  wassilai  for  the  two 
mouzahs  in  IMidnapore.  It  may  be,  and  no 
doubt  it  is,  dfticult  to  apportion  the  amount 
paid  on  account  of  Government  revenue  upon 
the  five  mouzahs  in  Hooghly  and  the  two 
mouzahs  in  Midnapore.  The  pleader  for 
the  judgment-creditor  admits  that  he  cannot 
assist  us  in  doing  so ;  and  he  also  states  that 
his  client  cannot  come  to  any  agreement  with 
the  opposite  party,  as  amongst  themselves, 
upon  that  point.  The  Court,  therefore, 
think  it  right  to  make  an  apportionment  to 
the  best  of  their  ability.  We  amend  the  deci- 
sion of  the  lower  Court ;  ivassilai  will  be 
calculated  as  per  Ameen's  calculation  upon 
the  five  mouzahs  in  zillah  Hooghly,  and  a  de- 
duction will  be  made  of  the  whole  sum  paid 
in  by  the  judgment-debtor  on  account  of 
Government  revenue;  but  m  consideration 
of  this,  when  execution  of  the  decree  with 
reference  to  the  two  other  mouzahs  in 
zillah  Midnapore  is  taken  out,  no  deduction 
will  be  allowed  on  account  of  any  payments 
made  on  account  of  Government  revenue, 
the  whole  sum  so  paid  being  deducted  in 
these  execution-proceedings. 

With  reference  to  the  second  ground  of 
afipeal,  we  think  it  quite  clear  that  the  lower 
Courts  were  wrong  in  assuming  the  Govern- 
ment assessment-papers  made  thirty  years  ago 
as  a  safe  and  fair  basis  on  which  to  calcU'^ 
late  the  wassilai.  The  proper  way  of  cal- 
culating mesne-profits  was,  as  was  done  in 
the  first  instance,  by  deputing  an  Ameen  to 
ascertain  on  the  spot  what  the  judgment- 
debtor  had  actually  collected. 

This  was  done  originally,  and  the  judg- 
ment-creditor made    no   objection   to    that 
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mode  of  :ijsessinent  until  the  opposite  parly 
filed  a  ^evie^v,  dnimlni;  a  deduciion  of  U>e 
sums  pjid  by  him  for  Governmenl  revenue, 
when  he  also  filed  a  coanter-applicaiionsetiing 
up  ihejc  Government  assessmenl-papers. 
The  decision  of  ihc  lower  Court  is,  therefore, 
amendeii  to  this  exienl.  The  •wassilal  will 
be  avvanied  on  the  five  mouzahs  in  zillah 
Hooghly  according  lo  the  Ameen's  calcula- 
tions, as  modilied  by  ihe  decision  of  the  Sub- 
oidinate  Judge,  and  upon  this  ihc  judg- 
ment-debtor will  receive  a  deduction  for  the 
whole  amount  paid  in  by  him  on  accnnnt  of 
Government  revenue  for  the  seven  mouzahs, 
receiving  no  deduction  on  ihis  account  when 
the  decree-holder  shall  execuie  his  decree 
for  ivassilat  for  the*  two  mou/.ahs  in  Zillah 
Midnapoie. 


The  15th  February  1672. 

Presml : 

The  Hon'ble  A.  G.  Macpherson  and  K.  A. 
Glover,  yudges. 

Irregularis— Appeal— L  out  InTMtttcatioa— 
Further  Evidence- Remand-Art  VIII.  of 
1859,  m.  180,  354,  and  355. 

Case  No.  834  of  1871. 

Special  Appeal  from  a  decision  passed  by 
ike  Judge  of  Gya,  dated  Ihe  16th  January 
iSji,  affirming  a  decision  nf  the  Subor- 
dinate Judge  of  that  District,  dated  the 
ist  March  iSyii. 

Roy  SooUanUahadoor(one  of  the  Defendants), 
Appellaiil. 


I.aloo  Kooer  (Plalniiff). 
Respondent. 

Mr.  C.  Gregiry  and  Monmbee  Mahomed 
}'usufiot  .\ppellanl. 

Mr.  Ji.  T.  Allan  and  Baboos  Mohesh 
Chunder  Chon-dhrvanA  Bnndh  Sein  Singh 
for  Respondent,  . 
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Macpherson,  J. — The  issues  in  ibis  cai^c 
are  whether  the  plaintilT  has  a  right  to  laVe 
water  from  the  pyne  ot  Tolva  nu-li  .■  ia 
Bohofiore  biiara  for  the  purposes  of  ;rij3- 
tion?  and  whether,  if  she  has  a  righi  .>:  ^. 
I  (hat  tight  consists  in  a  parab-andt/  o:  !^'  1 
days  out  of  eighl  ?  Involved  in  ihc  firit  ,^;-J- 
:  is  ihe  further  question  whether  or  no  the  :'vne 
!  of  Goirl:ha  lerminales  in  Chuni  Ahar.  Fbe 
I  Subordinate  Judge  who  first  iriej  ihc  l  ije 
'  (in  a  judgment  which,  we  are  bound  m  ~\\-.  i; 
!  not  particularly  satisfactory  on  the  facci,'  w  . 
disniisied -the  plaimifl'.s  suit.  The  p:r;.:i,'f 
j  having  appealed,  ihc  Judge  states  ihai,  t^.i,, 
"  ilie  condition  in^vhichthe  papers  0:  ltl- >.iie 
"  were  first  received  in  appeal,  it  was  n.A  easy 
"to  come  to  any  decided  opinion  on  ihe 
''  question,  or  determine  whose  allei;  11:^11 
'■  was  the  correct  one.  1,  therefore,  rei  :rntvi 
"the  record  to  the  lower  Court,  wiih  in^:ruc- 
"  lions  that  the  Subordinate  Judge  sbould_ 
"make  a  local  invcsiigaiion.''  I'pou 
caeie  being  sent  back  in  this  fastiion 
Subordinate  Judge,  being  Ihe  same  o 
whose  judgment  was  under  appeal,  1 
a  local  investigation,  that  is  to  saj*,  he 
to  [he  ground  and  examined  the  watercom 
which  was  the  subject  of  this  suit.  ~ 
result  was  that,  whereas  on  31st  March 
he  had  dismissed  the  plainiiS's  sait, 
having  made  his  local  investigation,  made 
report  on  the  jih  January  1871,  the  przctit 
effect  of  which  was  10  upset  bis  01 
meni,  and  lead  to  the  conclnsion  that  Jai 
meni  ought  to  be  given  in  favour  oi  1 
plainiilf.  The  Subordinate  Judge  having  thi 
rei>oncd,  the  Judge,  Mr.  Tayler,  on  the 
January  1871,  acting  solely  upon  this  re 
reversed  the  decree  of  the  31st  March  i 
and  decided  in  favour  of  the  plaintiff. 

The  judgment  of  the  Judge  is  eiirei 
curl,  and  does  not,  in  faci,  show  why- 
should  have  decided  for  the  plaintiff  mi 
than  for  the  defendant.  Furthermore, 
the  Jud^e  has  based  his  decision  exclusii 
upon  the  report  made  by  the  Subordii 
Judge  afier  the  local  investigation,  it  sei 
us  that  ihat  report  was  irregular,  w: 
legally  before  the  Court,  and  was  not  a 
which  ihe  Court  was  juslilied  in  acting  U[ 
If  the  Judge  was  ot  opinion  that  the  ci 
which  was  pending  before  him  on  appe.1I  had 
not  been  properly  ttied,  and  that  It  was 
necessary  to  take  further  evidence,  he  ought 
to  have  proceeded  as  diiecled  by  seciionj 
254  and  355  of  the  Code  ol  Civil  Procedure. 
IJiit  we  know  of  no  precedent  for  the  course  ' 
which  ihe  Judge  adopted  in  ordering  liiat  the 
Subordinate    Judge,    whose  judgment    "-as 
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before  him  on  appeal,  should  go  out  and  in- 
spect the  ground,  and  then  make  a  report ; 
CTi  in  other  words,  that  the  Court  of  original 
Jurisdiction  should  inspect  the  locality,  and 
then  write  a  fresh  judgment  in  the  case, 
Wluch  was  what  the  Subordinate  Judge  sub- 
ytantially  intended  to  do  and  did.  No 
^obt,  under  the  provisions  of  the  Civil 
ocedare  Code,  it  was  quite  competent  to 
Jadge,  for  sufficient  reasons,  to  direct 
further  evidence  should  be  taken ;  and, 
doubt,  it  might  have  been  competent  to 
(we  do  not  say  whether  it  was  or  was 
under  the  particular  circumstances  of  the 
)  to  order  an  Ameen  to  make  a  local 
igation.  But  the  Judge  had  no  power 
er  to  order  the  Subordinate  Judge  to 
a  local  investigation  in  this  fashion  ;  and 
the  Judge  thought  that,  in  ordering  the 
rdioate  Judge  to  make  the  investigation, 
was  acting  under  section  180  of  Act  VIII. 

1859,  ^c  ^^^  ^^^y  ^^y  ^^^^  ^^  seems  to  us 

so  far  from  selecting  a  "  suitable  person," 

selected  the  most  unsuitable  person  that 

possibly  have  been  found  for  the  pur- 

So  long  as  an  appeal  is  pending  from 

decision  of  a  Judge,  whatever  his  grade 

be,  he  is  clearly  the  most  unsuitable 

that  can  be  selected  for  the  purpose 

making  a  local  investigation  with  reference 

ithe  matters  which  are  the  subject  of  the 

1. 

h  this  instance,  the  report  of  the  Subordi- 

e  Judge  was    merely   a  record   of  that 

Ich  he  personally  saw ;  he  merely  recorded 

result  of  his  inspection  of  the  ground, 

he  examined  no  witnesses.     This  suit,  it 

(lobe  observed,  was  instituted  in  Septem- 

869 ;  and  it  is  matter  for  consideration 

far  the  appearance  of  these  pyne$  and  of 

ground  on  the  5th  January  1871,  when 

Subordinate  Judge  made  the  local  inves- 

lon,  may  not  have  differed  from  their 

nee  fifteen  months  before,  when  the 

was  commenced. 

We  think,  amder  the  circumstances,  that 
proceedings  of  the  Judge  have  been 
cmely  irregular,  and  that  the  report  of 
5th  January  1871  must  be  excluded 
ether  from  the  record,  and  must  not  be 
i^Jttted  as  evidence  in  the  cause  one  way  or 
:*e  other.  It  is  the  duty  of  the  Judge,  after 
<fiunining  the  other  evidence  on  the  record, 
I0  satisfy  himself  whether  it  is  or  is  not 
■•ificient  to  enable  him  to  determine  the 
;fc»ies  between  the  parties.  If  the  Judge 
ihaU  be  of  opinion  that  further  evidence  is 
•ftccssary,  he  may  proceed  as  directed  by 
(ction3354  and  355  of  otherwise  as  the  Code 
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of  Civil  Procedure  permits.  Eventually  the 
Judge  must  decide  expressly  in  the  first  place 
whether  the  plaintiff  has  any  right  of  taking 
water  from  these  pynes,  and  in  the  next  place 
what  that  right  is ;  and  if  he  shall  be  of  opi- 
nion that  the  plaintiff  has  a  right,  the  Judge 
must  show  what  its  precise  nature  is,  and  the 
grounds  on  which  he  considers  that  such 
right  rests.' 

The  decision  of  the  Lower  Appellate  Court 
is  reversed,  and  the  case  is  remanded  to  the 
Judge  for  re-trial  with  reference  to  the  above 
remarks.     Costs  to  abide  the  result. 


The  20th  February  1872. 
Present : 

The  Hon'ble  Sir  Richard  Couch,  AT/.,  CAte/' 
Justice,  and  the  Hon'ble  Dwarkanath 
Mitter,  Judge, 

Principal  and  Agent— Lease  Xxj  Ag^ent  to  Naib — 
Charge  of  Fraud  —  Presoinption  —  Ratifica« 
tion  by  Person  duly  authorized. 

Cise  No.  1016  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  the  24-Pergunnahs,  dated 
the  ijth  April  iSjiy  reversing  a  decision  of 
the  Second  Subordinate  Judge  of  that 
Districty  dated  the  26th  August  i8jo, 

Anund  Chunder  Bose  (one  of  the 
Defendants),  Appellant^ 

versus 

Mr.  L.  P.  D.  Broughton  (Plaintiff), 
Respondent,    • 

Mr,  J,  W,  B,  Money  for  Appellant. 
Mr,  Wilkinson  for  Respondent. 

Suit  to  set  aside  a  lease,  as  granted  without  authority, 
by  an  agent  to  the  defendant  who  was  the  naih  of  the 
estate,  and  as  procured  by  fraud  by  the  defendant  in  col- 
lusion with  the  agent,  the  latter  charge  of  collusion 
iiavingbeen  withdrawn  at  the  hearing  before  the  Subor- 
dinate Judge.  The  High  Court  remarked  on  the  im- 
propriety of  presenting  a  plaint  charging  collusion  be- 
tween the  agent  and  defendant  without  good  grounds 
for  such  imputation,  and  on  the  withdrawal  of  such 
charge  at  the  hearing  if  there  were  grounds  for  it,  and 
agreed  with  the  Subordinate  Judge  m  thinkine  that  the 
owner  of  the  estate  in  issue  must  be  presumed  to  know 
what  was  being  done  on  her  behalf  by  her  agent.  The 

K resumption  is  that  a  man  acts  rightly  and  not  fraudu- 
sntly.  The  mere  circumstance  that  the  rents  were  low 
does  not  give  rise  to  the  presumption  that  there  had 
been  fraudulent  conduct  on  the  part  of  the  naiht  or  that 
he  did  not  state  the  circumstance  to  the  agent  before 
obtaining  the  lease  from  him. 

There  is  also  this  difference  between  this  case  and 
other  cases  in  which  contracts  between  principals  ao4 
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agents  are  sought  to  be  set  aside  on  the  ground  of  want  of 
good  faith,  that  here  another  agent  is  interposed,  and 
it  is  not  the  case  of  the  defendant  (the  naib)  making 
a  report  to  the  owner  in  England.  Kven  supposing  the 
original  transaction  liable  to  be  set  aside,  the  ratification 
by  a  person  having  authority  from  the  owner  to  make 
inquiries  and  ratify  what  had  been  done  would  render 
it  valid. 

Couchy  C,  y. — The  plaint  in  this  case 
originally  sought  to  have  the  lease  set  aside, 
on  the  ground  that  Mr.  Shaw,  the  agent 
who  granted  it,  had  no  authority  to  do  so, 
and  also  that  the  pottah  was  procured  by 
fraudulent  means  by  the  defendant,  who  was 
then  naib  of  the  estate,  in  collusion  with 
Mr.  Shaw,  the  agent.  But  it  appears  that 
the  charge  of  collusion  between  Mr.  Shaw 
and  the  defendant  was  withdrawn  by  the 
plaintiff's  counsel  at  the  hearing  before  the 
Subordinate  Judge. 

Now,  it  is  to  be  observed  that  this  with- 
drawal of  the  charge  of  collusion  at  the  hear- 
ing made  a  very  material  difference  in  the 
nature  of  the  case  presented  by  the  plaintiff. 
A  Icharge  of  collusion  between  Mr.  Shaw 
and  the  defendant,  and  a  prayer  that  the 
pottah  or  lease  might  be  set  aside  on  that 
account,  would  have  rendered  it  necessary 
for  the  plaintiff  to  give  some  evidence  of  the 
collusion  which  was  charged.  When  the 
case  was  so  framed,  the  onus  of  proof  was 
upon  the  plaintiff.  She  would  have  to  give 
some  evidence  that  her  agent,  whom  she 
charged  to  have  colluded  with  the  defendant, 
had  done  so.  The  withdrawal  of  the  charge 
of  collusion,  and  presenting  the  case,  as  it 
was  presented,  as  a  case  of  the  defendant 
having  fraudulently  misled  the  agent,  would, 
seeing  the  position  which  the  defendant  held 
of  naiby  make  the  burden  to  some  extent  lie 
upon  him  to^how  that  the  lease  which  he 
had  obtained  had  been  obtained  upon  a  fair 
representation  of  the  circumstances,  and  that 
his  conduct  has  been  hojtdfide.  The  case 
really  became  changed  by  that  withdrawal ; 
and  we  cannot  refrain  from  observing  that 
we  do  not  think  that  a  plaint  should  have 
been  presented,  charging  collusion  between 
the  agent  and  the  defendant,  unless  it  was 
known  that  there  were  grounds  for  impt^ting 
it;  and  if  there  were  grounds  for  it,  then  it 
was  not  right  at  the  hearing  to  withdraw  the 
charge. 

However,  it  was  withdrawn ;  and  the  case 
is  to  be  dealt  with  in  its  new  aspect,  and  in 
which  Mr.  Beaufort  regarded  it  when  it 
came  before  him,  namely,  as  the  case  of  an 
agent  obtaining  a  lease  for  his  own  benefit. 
As  the  Court  below  observes,  the  proceed- 
ings must  be  marked  with  perfect  good  faith. 


Now,  it  cannot  be  questioned  b)  the  lean- 
ed counsel  for  the  respondent  (and  he  ad- 
mitted that,  as  the  case  comes  before  us  ii 
special  appeal  with  the  findings  of  the  tvo 
lower  Courts,  he  could  not  question  it}  ())it 
the  agents  had  authority  to  grant  peq)etnal 
leases.     Mr.  Wilkinson,  it  is  true,  said  that 
they  had  authority  to  grant  perpetual  leam 
of  lands  of  a  certain  description,  that  it  was 
limited  to  them ;  but  we  do  not  think  thattlie 
findings  of  the  Courts,  or  the  inferences  to 
be  drawn  from  the  conduct  of  the  agents,' 
lead   to  the   conclusion   that  they  were  90  i 
limited,  and  that  they  had  not  the  power  to ! 
determine,  when  they  granted  a  perpetotl 
lease,   whether  the  case  was  a  fit  one  fiKi 
granting   it.     The  agents  appear,  during  i, 
long  course  of  years,  to  have  been  granttqfj 
perpetual  leases.     We  think  it  mast  be  pre* 
sumed  that  they  did  so  after  making  propel 
inquiries  and  satisfying  themselves  that  tW 
case  was  a  proper  one  in  which  to  grant  % 
It  must  be  taken  on  the  findings  that  tM 
was  the  authority  which  they  had. 

Then,  applying  that,  let  us  see  what 
judgment  is  which  comes  before  us  in  sped 
appeal.  Mr.  Beaufort,  although  he  does 
in  express  terms  find  that  the  agents  d 
possess  the  authority,  uses  language  w*' 
shows  that  he  adopted  the  finding  of 
lower  Court  with  regard  to  it.  He  aH 
''  It  appears  to  me  equally  clear  that  a 
"  of  Equity  ought  to  recognize  as  perman* 
*'  that  is  to  say,  as  not  determinable  at  th| 
"  will  of  the  landlord,  tenures  which  haw 
"been  created  bondfide  for  the  benefit  g 
"the  estate  under  circumstances  w" 
"  justify  the  manager  in  exceeding  his  geni 
"  ral  power."  **  Exceeding  his  gener 
power  "is  inaccurate,  because  the  rnanag^ 
would  be  exercising  and  not  exceeding  M| 
power.  He  proceeds :  *'  Now,  such  circiui*: 
"  stances  may,  I  think,  be  found  in  the  cast 
*•  of  a  Soonderbun  estate  the  owner  of  vhic| 
"  has  gone  to  Europe,  leaving  the  estate  for 
"a  long  series  of  years  under  the  uncon- 
"  trolled  management  of  an  agent,  especial^^ 
"  where  successive  agents  have  assanw 
"  authority  to  grant  such  leases,  and  vheie 
"  the  owner  has  neither  questioned  the  autbor* 
"  ity  nor  repudiated  the  deed,  and  the  Coatt 
"might  fairly  assume  that  the  landowi« 
"  has  tacitly  sanctioned  such  leases  and  the 
"  exercise  of  such  an  authority  by  the  low 
•*  manager.  The  Court  will  look  ckw 
'*  to  the  bondfides  of  the  transaction,  «» 
"  will  not  sanction  the  exercise  of  an  assuiw 
" power,  unless  it  be  clearly  establisbedlbjj 
"  material  loss  would  otherwise  have  accrtw 
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"to  the  esate;"  and  then  assuming  that 
there  was  a  power  to  do  it,  if  the  proper 
case  arose  and  was  presented  to  the  agent, 
be  says :  "  The  defendant  has  failed  to  prove 

j    "that  anj  portion  of  the  land  was  covered 

I  "with  what  may  be  called  the  primeval 
"tree-jungle,  or  required  the  expenditure  of 
"more  labour  than  was  required  for  the  clear- 
"aace  of  the  jhope  jungle  or  brushwood 
^'which  had  grown  up  in  two  or  three  years. 
"He  does  not  even  allege  that  the  lands  had 
"not  previously  been  brought  under  culti- 
*'vatioD.  Under  such  circumstances,  there 
"might  have  been  some  reason  for  granting 
"a  lease  rent-free  for  a  year,  or  at  low  rates 
"for  a  year  or  two ;  but  there  was  no  ground 
"for  demanding  a  permanent  tenure;  and 
.''certainly  there  was  no  ground  for  granting 
*' a  permanent  tenure  at  a  lower  rate  than 
"that  paid  for  other  lands  in  the  same  estate. 
*  It  appears  from  the  evidence  that  the  land 
."in  question  would  have  been  of  the  same 
"value  as  other  lands  of  the  estate  if  the 
"embankments  had  been  kept  in  good  repair ; 
"a&d  consequently  it  must  be  assumed, 
"until  the  contrary*  be  shown,  that  it 
"could  bear  the  same  rate  of  rent  as 
•^18  paid  for  other  lands."  Then  he  says 
ftat  "the  onus  of  justifying  the 
%rms  of  bis  lease  lies  on  the  defend- 
Itet/'  which  it  did  in  the  shape  which 
the  case  had  then  assumed,  because  if  an 
^ent  takes  a  lease  from  his  principal,  the 
•nus  is  upon  him  to  show  that  the  trans- 
^ion  is  a  proper  one,  and  that  it  was  done 
^th  good  faith.  So  far  the  Judge  is  un- 
"^htedly  correct.  Having  laid  that  down, 
lie  then  says :  '*  It  is  especially  incumbent  on 
*lhe  defendant  to  establish  by  good  evidence 

***that  belter  terms  could  not  have  been  obtain- 
"ed  from  other  ryots,   because  it   appears 

i^{\aX  it  was  on  his  representation  to  the 
"^manager,  made  in  his  fiduciary  position  as 
^the  k^al  naibj  that  the  lease  was  granted." 
'And  that  as  the  defendant  obtained  the  lease 
''at  an  unusually  low  rate,  and  at  a  russudee 
^iunmay  the  maximum  rate  of  which  is 
.this  unusually  low  rate,  I  must  presume 
"that  he  fraudulently  misled  the  manager  for 
"his  own  benefit;  and  on  that  ground  I 
"must  declare  that  the  plaintiff  is  entitled  to 

;  ^ignore  the  lease  and  to  treat  it  as  invalid.'' 
The  foundation  of  his  judgment  is  this,  that 
because,  in  the  opinion  of  the  learned  Judge, 
tte  rent  was  unusually  low,  it  was  to  be 
{Kesiiined  that  the  defendant,  the  nqiby  had 
&iudaiently  misled  the  manager  of  the  estate. 

Now,  we  think  that  cannot  be  supported. 
Upon  that  proposition,  it  becomes  very  mate- 


rial to  consider  that  the  charge  of  collusion 
against  Mr.  Shaw  had  been  withdrawn,  and 
we  must  treat  the  case  as  if  Mr.  Shaw  had 
acted  honestly  in  the  transaction  without 
any  collusion  with  the  defendant,  and  in  the 
performance  of  his  duties  as  manager  of  the 
estate. 

Mr.  Beaufort,  just  before  this  part  of  his 
judgment,  says :  "  It  cannot  be  presumed, 
**  as  has  been  urged  by  the  respondent,  that 
*'the  manager,  Mr.  Shaw,  made  proper 
''  inquiries  at  the  time,  or  that  a  subsequent 
**  manager  acted  rightly  when  he  refused 
"or  omitted  to  interfere  with  the  lease  in  the 
'^interest  of  his  principal."  In  our  opinion, 
when  Mr.  Shaw  so  acted  as  agent,  the  pre- 
sumption, instead  of  being  that  he  had  not 
made  proper  inquiries,  would  rather  be  that 
he  had  done  his  duty  as  an  agent,  and  before 
granting  the  lease  to  the  defendant  had 
satisfied  himself  that  it  was  a  proper  case 
in  which  to  grant  it.  We  have  nothing  to 
show  that  the  defendant  did  not  state  to 
Mr.  Shaw  the  circumstances  under  which 
he  asked  to  have  the  lease;  and  if  we  are 
to  act  upon  presumptions,  the  presumption 
is  that  Mr.  Shaw  had  done  his  duty  and  had 
made  proper  inquiries. 

It  seems  to  us  probable  that  that  was  felt 
at  the  outset  by  the  advisers  of  the  plaintiff; 
and  hence  it  was  that  the  plaint  contained 
the  charge  of  collusion  in  the  first  instance, 
the  object  being  to  get  rid  of  the  difficulty 
which  might  arise  from  the  agent  being 
presumed  to  have  done  his  duty.  The 
presumption  is  that  a  man  acts  rightly  and 
not  fraudulently  and  wrongly.  The  mere 
circumstance  that  the  rates  were  low  does 
not  give  rise  to  the  presumption  that  there 
had  been  fraudulent  conduction  the  part  of 
the  naibi  or  that  he  had  not  stated  the  cir« 
cumstances  to  the  agent  before  obtaining  the 
lease  from  him,  and,  if  he  did  that,  there 
would  not  be  ground,  without  something 
more  appearing,  for  setting  it  aside.  And 
there  is  this  difference  between  this  case  and 
other  cases  in  which  contracts  between  prin- 
cipals and  agents  are  sought  to  be  set  aside 
on  the  ground  of  want  of  good  faith,  that 
here  another  agent  is  interposed,  and  it  is 
not  the  case  of  the  agent,  the  natb,  making 
a  report  to  Mrs.  Adams  herself,  who  might 
possibly  have  been  more  easily  imposed 
upon  than  Mr,  Shaw,  who  was  the  manager 
of  the  estate.  Therefore,  independently  of 
any  question  of  ratification,  we  should  have 
considered  that  the  judgment  which  is 
appealed  against  is  wrong ;  that  it  is  errone^ 
ous    in    point  of   law,   as  resting   upon   a 
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presumption  which  really  did  not  rise  in  the 
case. 

But  it  also  appears  to  us  that  there  is  con- 
siderable primd' facie  evidence  that  Mr.  Sieer 
had  sufficient  authority  to  inquire  into  the 
propriety  of  this  pottah  being  granted,  and 
after  making  inquiries  to  ratify  what  had 
been  done.  Even  supposing  the  original 
transaction  liable  to  be  set  aside,  the  ratifica- 
tion, if  by  a  person  having  authority  from 
Mrs.  Adams  to  make  inquiries  and  ratify 
what  had  been  done,  would  render  it  valid, 
and  it  cannot  now  be  set  aside.  The  Subor- 
dinate Judge  has  found,  apparently,  that  Mr. 
Steer  had  that  authority.  He  says:  ''Mr. 
''  Steer  went  so  far  as  to  make  inquiry  re- 
"garding  the  pottah s  obtained  by  the  defend- 
*'  ant,  as  also  the  state  of  the  lands  covered 
*'  by  them,  and  he  could  find  nothing  im- 
'*  proper  in  them  ;  on  the  contrary,  he  granted 
'*anew  pottah  of  a  similar  nature  in  1273. 
''Mrs.  Adams  cannot  be  presumed  to  have 
''  remained  in  ignorance  of  such  acts  on  the 
*'  part  of  her  managers.' 

It  appears  to  us,  therefore,  that  there  is 
evidence  in  the  case  which,  in  the  absence 
of  any  evidence  on  the  other  side,  sufficiently 
shows  that  Mr.  Steer  had  authority  to  make 
the  inquiry  and  to  ratify  what  had  been  done. 
And  we  should  be  reluctant  to  come  to  the 
conclusion  that  an  agent  such  as  Mr.  Steer 
was  coming  out  to  India,  going  amongst  the 
tenants  of  the  estate,  making  all  these  in- 
quiries, and  apparently  making  them  in  person 
(but  whether  the  inquiry  should  be  made 
personally  or  through  others  was  a  matter  for 
him  to  determine),  and  then  ratifying  the 
pottah,  had  not  authority — all  this  being  held 
out  to  the  tenants  as  acts  which  there  was 
authority  to  perform  on  behalf  of  the  owner, 
who  was  absent  in  England,  and  with  whom 
it  would  be  impossible  for  the  tenants  to 
communicate  in  order  to  learn  whether  the 
agents  had  authority  or  not.  We  think  the 
agents  themselves  would  have  been  astonished 
if  the  tenants  had  stated  that  they  could  not 
take  leases  from  them  unless  they  were  satis- 
fied that  the  agents  had  authority  to  grant 
them.  Under  such  circumstances,  we  say 
we  should  be  extremely  reluctant  to  come^  to 
the  conclusion  that  Mr.  Steer  had  not  author- 
ity to  act  as  he  did. 

As  we  pointed  out  in  the  course  of  the 
argument,  it  would  be  an  unfortunate  state 
of  things  if  the  acts  of  agents  of  this  descrip- 
tion, granting  leases  for  a  long  series  of  years, 
could  be  set  aside  on  the  allegation  that  their 
principsds  in  England  were  ignorant  of  their 
conduct.     We  concur  with  the  Subordinate 


Judge  in  thinking  that  the  owner  in  Eng- 
land must  be  pres^umed  to  know  what  was 
being  done  on  Ker  behalf  by  her  agents. 
The  owner  got  thcf  benefit  of  those  acts,  and 
it  is  a  fair  p resumption  that  she  took  painslo 
ascertain  what  the  agent  was  doing,  and  to 
keep  herself  acquainted  with  the  way  in 
which  the  estate  was  beVhg  managed. 

Thejudgmentof  the  Lower  Appellate  Court 
will  be  reversed.  The  Subordinate  Judge, 
we  think,  was  right,  and  his  judgment  will 
stand.  The  appellant  must  have  the  costs 
both  of  this  and  of  the  Lower  Appellate 
Court. 


The  20th  February  1872. 

Present : 

The  llonble  II.  V.  Bay  ley  and  W.  Markby, 

yudges. 

Case  No.  996  of  1871. 

Act  VII I.  of  1859,  s.  246 (Object  of)>-Claims  to 
Attached  Property  (Nature  of). 

Special  Appeal  from  a  decision  pcused  fy 
the  Subordinate  Judge  of  Purneah,  dati 
the  nth  May  tSjty  reversing  a  decision  ef] 
the  Moonsiff  of  Kishengunge,  dated  ihe  i^ih  '\ 
February  i8yi, 

Amjud  Ali  (one  of  the  Defendants), 
Appellant^ 

versus 

Kunkoo  Shaw  and  another  (Plaintiffs), 
Respondents, 

Baboo s  Grish  Ch  under  Ghose  and  Tartuk 
Nath  Dutt  for  Appellant. 

Baboo  Kalee  Kishen  Sein  for  Respondents. 

In  ordef  to  maintain  a  suit  under  section  246.  Act  Vlll#  •; 
of  1^59,  the  plaintiff  must  be  prepared  to  prove  that  the  «[ 
right,  which  he  put  fonvard  and  is  seekinjr  to  havc^ 
declared,  has  been  investigated  and  disalionred,  that  ^  tt^ 
still  in  existence,  that  it  has  been  infringed,  and  thai  te  'j 
is  seeking  compensation  or  to  recover  possession.     Bit^ 
it  never  was  intended  tw  the  Legislature  bv  that  section 
that  the  time  of  the  Court  should  be  taken  up  with  li 
perfectly  useless  inquiry   into  a  dispute  apart  froia 
any  claim  for  compensation  or  possession,  ^^.,  as  in  the( 
case,  where  the  plaintiff's  object  was  to  establish  the 
truth  of  his  assertion  that  the  interest  of  a  judg^ment* 
debtor  which  was  put  up  for  sale  was  that  of  a  tenant 
only,  and  not  that  of  an  usufructuary  mortgage. 

Markby y  J. — For  the  purpose  of  deciding 

the  question  which  is  now  before  us,  namely, 

'  whether  the  present  suit  will  lie,  I  will  assume 

that  the  facts  which  the  pl-ilnliff  is  desirous 

to  establish  in  proof  have  been  alleged  at  ths 
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proper  time  and  in  the  proper  manner  in  the 
plaint  orotbenTJse  ;and  that  he  has  also  stated 
with  sufficient  clearness  and  accuracy  the 
nature  of  the  decree  which  he  seeks  to  obtain. 
In  other  words,  I  will  consider  the  question 
iodependently  of  any  technical  rules  as  to  the 
lom.  in  which  the  allegations  in  a  suit  ought  ' 
to  be  made  on  the  plaint  drawn.  i 

The  case  of  the  plaintiff,  as  I  understand  it,  ! 
is  that  he  was  the  proprietor  of  certain  land 
irfjich  was  let  to  one  Maun  Singh,  and  that 
whlist  Maun  Singh  was  in  possession  and 
whilst  there  were  still  some  few  months  to 
run  before  his  tenancy  expired,  a  creditor 
look  out  execution  against  him,  and  put  up 
for  sale  the  future  profits  of  the  property 
ipossilai)  which  would  come  into  the  hands 
ji  Maun  Singh,  alleging  that  the  interest  of 
llaan  Singh  was  not,  as  the  plaintiff  says, 
ftat  of  a  tenant,  but  that  of  a  usufructuary 
jtorlgagee.  The  plaintiff  says  that  upon  this 
put  in  a  claim  under  section  246,  but  that 
lis  claim  was  rejected ;  and  the  present  suit 
said  to  be  brought  under  that  section  to 
blish  the  truth  of  the  plaintiff's  assertion 
it  Maun  Singh's  interest  in  the  property 
s  that  of  a  tenant  only,  and  not  that  of  an 
iufrucluary  mortgagee. 

It  is  stated  by  the  plaintiff  that,  on  the 
iration  of  Maun   Singh's  settlement,  he 
let  it  to  a  fresh  tenant ;  so  that,  whatever 
ly  have  been  the  nature  of  Maun  Singh's 
iterest,  there  is  no  assertion  by  any  one  that 
t  interest  is  now  in  existence. 
The  terms  of  the  order  of  adjudication  of 
ifte  plaintiff's  claim  are  not  stated,    nor  are 
Ae  terms  of  the  order  for  attachment  and 
Ic;  but  the  plaintiff  states  that  the  latter 
:|fid  not  specify  any  period  of  time  during 
•bichihe  profits  of  the  land  were  attached. 

Now,  putting  all  or  any  part  of  the  above 
»cts  into  the  most  formal  shape  possible,  they 
4>not  seem  to  me  to  present  any  ground  for 
^ainiaining  a  suit.  It  is  not  attempted  to 
^^rt  that  they  lay  the  foundation  for  a 
"declaratory  decree  under  the  general  law  ;  but 
at  is  contended  that  the  plaintiff's  claim  in 
gecution  having  been  disallowed,  he  is  at 
«>ertj  to  bring  a  suit  ^'to  establish  his 
i>ghi"  under  section  246. 

Certainly,  the  words  of  that  section  are 
Wtvery  precise.  But  I  take  it  that,  in  order 
to  maintain  a  suit  under  it,  the  plaintiff  must 
(^prepared  to  prove  two  things,  isi,  that 
»e  right  which  he  put  forward  has  been 
^cstigated  and  disallowed;  and  2ndl}\ 
oat  the  right  which  he  seeks  to  have  declared 
»  Siai  in  existence.  It  has  been  held  that,  if 
wclAim  has  been  investigated  and  disallowed, 


the  claimant  is  bound  to  bring  his  suit  within 
the  year,  but  that  if  the  execution  is  allowed 
to   proceed   without   the  claim  having  been 
investigated,  the  ordinary  rule  of  limitation 
applies.     This  is  upon  the  ground  that  the 
latter  part  of  section  246  only  applies  where 
the  claim  has  been  investigated  and  disal- 
lowed ;   and  therefore,  unless  the  plaintiff's 
claim  has  been  investigated  and  disallowed, 
no  suit  will  lie  at  all  under  the  section,  and 
the  plaintiff  is  left  to  his  ordinary  remedy; 
that  is  to  say,  he  may  bring  a  suit  when  and 
not  until  his  right  has  been  disturbed.     So 
also,  upon  a  reasonable  construction  of  the 
words  of   this   section,  I  do   not  think  the 
Court  could  be  called  upon  to  investigate  the 
claim  if  the  claim  made  and  disallowed  had 
ceased  to  exist.     That  mi<;ht  be  material  if 
any  right  of  the  plaintiff  had  been  infringed, 
and  the  plaintiffs  were  seeking  compensation 
or  to  recover  possession.     But  the  object  of 
the  suit  contemplated  by  this  section  and  the 
plaintiff's  object  in  this  suit  is  not  to  obtain 
compensation  for  any  injury  or  to   recover 
possession.     We  have  at  present  nothing  to 
do  with  that.     The  object  is  to  establish  a 
right  which  has  been  impugned  by  the  pro- 
ceedings in  execution,  and  I  do  not  think  the 
Legislature   can   have  intended   that,  apart 
from  any  claim  for  compensation  or  posses- 
sion, the  time  of  the  Court  would  be  taken  up 
in   inquiring  into  a  dispute  which  for   any 
present  or  future  purpose  is  wholly  immate- 
rial. 

It  is  said  that  the  plaintiff's  claim  having 
been  dismissed,  it  must  have  been  disallowed; 
but  that  does  not  follow.  The  question 
which  the  plaintiff  raised  by  his  claim  was 
whether  Maun  Singh's  interest  was  that  of 
a  tenant  or  an  usufructuary  mortgagee.  The 
plaintiff  himself  states  in  his  plaint,  as  I  am 
informed,  that  the  attachment  of  the  profits 
to  accrue  was  made  without  any  specification 
of  time  or  other  particulars;  and  it  being 
admitted  that  the  judgment-debtor  had  some 
interest,  the  execution  may  have  been  ordered 
to  proceed  without  any  disallowance  of  the 
present  plaintiff's  claim. 

So  it  is  also  clear  that  it  is  not  an  exist- 
ing right  which  the  plaintiff  now  seeks 
to  establish.  He  seeks  to  establish  that, 
at  a  time  now  gone  by,  he  was  owner  of 
this  land,  and  that  Maun  Singh  was  his 
tenant  and  not  his  usufructuary  mortgagee. 
It  seems  to  me  that  no  claim  being  made 
for  compensation  or  for  possession,  and 
there  having  been  no  infringement  of  the 
plaintiff's  right,  this  would  be  a  per- 
fectly   useless    inquiry/    The    pleader    fpr 
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the  plaintiff  was  unable  to  suggest  any 
possiole  advantage  that  would  arise  by  this 
^  right  being  declared;  and,  as  I  have  already 
said,  I  do  not  think  it  was  intended  by 
section  246  that  we  should  prosecute  an 
inquiry  which  would  produce  no  result. 

It  was  said  that  this  objection  was  not 
taken  below,  nor  was  it  in  the  precise  form 
in  which  it  is  taken  now,  though  the  suit 
was  dismissed  by  the  Moonsiff  on  somewhat 
different  ground  as  informally  brought.  For 
the  reasons  I  have  stated,  1  think  that  judg- 
ment was  right,  and  that  it  ought  to  be 
affirmed,  and  it  is  unnecessary  to  consider  in 
this  case  whether,  after  a  suit  has  been  heard 
and  determined  without  objection,  the  Court 
of  appeal  will  allow  an  objection  to  be  taken 
that  die  suit  as  brought  will  not  lie. 

I  think  the  suit  should  be  dismissed,  and 
that  the  plaintiff  should  pay  the  costs  in  this 
Court  and  the  Courts  below.  But  I  think 
that  the  plaintiff  may  be  at  liberty  to  bring 
a  fresh  suit,  upon  condition  of  his  first  paying 
to  the  defendant  the  costs  which  he  has  been 
ordered  to  pay  in  this  suit. 

Bay  ley  y  J, — I  am  of  the  same  opinion. 
Under  the  facts  of  the  case,  the  plaintiff's 
pleader  could  show  no  real  cause  of  action 
or  specific  subject-matter  of  inquiry,  but 
wanted  a  declaration  vaguely  of  a  right  the 
actual  destruction  or  injury  of  which  right 
is  not  shown. 

I  concur  in  all  the  order  passed  by  Mr. 
Justice  Markby. 


The  2ist  February  1872. 

Present  : 

The  Hon'ble  F,  B.  Kemp  and  E.  Jackson, 

•       Judges, 

Act  X.  of  1859  ( Object  of  HGorabundee 

Tenures. 

Cases  Nos.  703  and  704  of  1871. 

Special  Appeals  from  a  decision  passed  by 
the  Judge  of  Bhaugulpore^  dated  the  jrd 
April  i8ji,  reversing  a  decision  of  the 
Subordinate  Judge  of  that  District^  dated 
the  2nd  December  /S6g. 

Rajah  Leelanund  Singh  Bahadoor  and  others 
(Defendants),  Appellants, 

versus 

Nirput  Mahtoon  (Plaintiff),  /Respondent. 

Afr,  J.  W,  B,  Money  for  Appellants. 

Baboo  Mohesh  Chunder  Chowdhry  for 
Respondents. 

The  object  of  Act  X.  of  1859  was  to  re-enact  the 
provisions  of  existing  laws  relative  to  the  rights  of 
ryotsi  and  not  in  any  way  to  destroy  those  rights.    If, 


therefore,  the  plaintiff  had  a ^oro^un^^ tenure  eusdw 
before  the  enactment  of  Act  X.  (and  it  had  beea  fouu 
that  the  \tW\Ti\\fi*%  gorahundee  tenure  had  been  recoe- 
nized  in  a  lons^  series  of  decisions  commencing  froo  ni 
year  1S46),  tne  enactment  of  that  Act  io  00  wist 
deprived  him  of  his  rights  in  that  tenure.  , 

Jackson,  J. — The  litigation  out  of  whicli 
these  suits  arose  seems  to  have  been  %(ixd^* 
on  for  pome  i  i  or  15  years.  There  are  now 
two  suits  which  originated  in  1865  and, 
1 866.  The  plaintiff  prefers  a  claim  to  certait 
lands  which,  he  states,  belong  to  2,  goraiundtt 
tenure  which  was  formerly  the  property  of 
his  uncle,  and  whkh  has  descended  from  W 
uncle  to  him.  The  plaintiff  states  that,  sobl 
back  as  in  the  year  1846,  an  attempt  was  madi 
to  destroy  that  tenure  by  distraint  pi%. 
ceedings,  but  these  proceedings  were  mi^ 
wards  set  aside  by  the  Collector  and 
gorabundee  tenure  upheld.  Subseqaenl 
again,  he  states  that,  in  1857,  the  same  att< 
was  made;  on  that  occasion  the  Coll 
and  the  Comniissioner  decided  against 
plaintiff's  uncle,  but  on  appeal  to  the 
Courts,  the  Moonsiff,  the  Principal  So 
Ameen,  and  the  High  Court  all  decided 
his  favour,  and  the  distraint  proceedings 
1857  were  altogether  set  aside.  The  plii 
iff  goes  on  to  say  that  then,  in  1864,  his  n 
from  whom  he  inherited  the  tenure,  bro 
suits  for  possession  against  the  tenants 
these  lands  under  section  25,  Act  X. 
1859,  and  obtained  a  decree  for  po 
which  decree  was  confirmed  by  the 
missioner  in  1864.  In  the  meanwhile 
plaintiff's  uncle  died,  and  the  plaintiff 
that  he  then  came  into  possession  of 
uncle's  rights,  executed  this  decree,  and 
possession ;  that  objections  were  subseqaei 
raised  by  the  tenants  alleging  that  the  ' 
of  which  he  got  possession  were  not  the  is 
for  which  the  plaintiff's  uncle  obtained 
decree,  and  that  he  had  fraudulently 
possession  of  other  lands.  An  inquiry 
made,  and  the  Collector  came  to  the  concl 
that  the  plaintiff  had  been  trying  in  es 
tion  to  get  possession  of  other  lands 
those  covered  by  the  decree  obtained  b^ 
uncle  which  he  was  then  executing. 
Collector,  therefore,  recalled  the  orders 
execution  of  that  decree,  and  this  has  led 
the  plaintiff  now  bringing  the  present 
The  suit,  as  I  understand  it,  is  to  get 
sion  of  the  lands  for  which  his  uncle  obtai 
a  decree  in  1864,  for  a  declaration  that 
lands  for  which  be  is  now  suing  are  iden 
with  the  lands  *  covered  by  that  decree, 
that  the  decision  of  the  Collector  saying 
they  were  not  the  lands  decreed  was  a 
decision.    The  defendants  raised  a  n 
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of  pleas  on  the  first  occasion.  They  allci^ed 
diat  the  plaintiff  had  no  cause  of  action  at 
ail,  and  the  Judge,  when  the  case  first  came 
before  him  in  appeal,  held  that  he  had  no 
cau$e  of  action.  There  was  then  an  appeal 
to  this  Court,  and  this  Court  found  that 
there  was  a  cause  of  action  to  the  plaintiff, 
$iid  that  the  judge  must  try  the  case  upon 
the  merits.  This  Court  fixed  three  issues, 
iind  returned  the  case  to  the  Judge  with 
jfirectionsto  try  these  issues ;  and  that  if  there 
vere any  material  issues  in  the  case,these  issues 
ibo  should  be  properly  raised  and  tried.  The 
has  gone  back,  and  in  addition  to  the  three 
raised  by  this  Court,  the  defendants 
attempted  to  raise  two  additional  issues 
ore  the  lower  Courts.  As  regards  one 
diese  issues,  both  the  lower  Courts  have 
nsed  to  try  it;  and  as  regards  the  other 
t  and  the  three  issues  sent  by  the  High 
:,  the  Judge  on  remand,  differing  from 
first  Court,  has  found  all  points  in  favour 
the  plaintiff,  and  the  only  one  point  upon 
kh  the  Judge  agrees  with  the  first  Court 
the  additional  issue  which  was  admittedly 
before  the  lower  Courts  after  the 
nd  of  the  case. 
The  first  ground  which  is  taken  in  appeal 
Court  is  that  the  lower  Courts  were 
in  refusing  to  allow  the  issue  to  be 
as  regards  the  right  of  the  plaintiff 
sQcceed  his  uncle.  The  Courts  below 
decided  that  this  point  not  having 
raised  in  the  written  statement,  it 
not  a  point  upon  which  an  issue  could 
raised  merely  upon  the  oral  statement 
a  pleader.  It  does  seem  to  us  also  that, 
it  was  the  intention  of  the  parties  to 
SQch  a  point  as  this,  it  should  have  been 
originally.  It  is  on  the  face  of  it  a 
answer  to  the  whole  case,  and  there  is 
allegation  even  up  to  this  time,  although 
case  has  been  pending  for  six  years,  to  the 
that  the  plaintiff  is  not  the  nephew  of  his 
Ic,  and  that  there  are  other  people  now 
who  are  the  lawful  heirs  of  that  uncle, 
there  was  any  direct  allegation  to  that 
on  the  part  of  the  defendants,  there 
ht  be  some  reason  to  try  the  issue  ;  but  it  is 
a  mere  denial  of  a  fact,  and  there  is  no 
on  to  try  as  to  whether  any  other  person 
the  plaintiff  is  the  lawful  heir  of  his 
»and,ander  such  circumstances,  we  think 
ought  not  to  interfere  with  the  decision 
Ac  Lower  Appellate  Court  upon  this  point 
rThe  second  ground  taken  in  special  appeal 
more  important  one.  It  is  upon  the  ad- 
al  issue  which  was  raised  by  the  lower 
subsequent  to  the  remand,  and  is  to 


the  effect  that  the  lower  Court  has  decreed 
lands  to  the  plaintiff  which  belong  to  other 
ryots,  and  do  not  belong  to  the  gorabundee 
tenure  which  the  plaintiff  is  claiming.  There 
.can  be  no  doubt  that  this  point  was  properly 
tried  by  the  lower  Courts.  An  Ameen  had 
been  sent,  when  the  case  was  first  being  tried, 
to  the  spot  with  orders  that  the  plaintiff  was  to 
point  out  which  lands  he  said  belonged  to  the 
gorabundee  tenure  of  his  uncle,  and  that  the 
defendant  should  poi  nt  out  which  lands  belong- 
ed to  that  tenure ;  and  the  Ameen  was  to  make 
inquiries  and  to  ascertain  whether  the  lands 
which  the  uncle  of  the  plaintiff  had  declared 
in  1864  to  be  the  lands  of  his  gorabundee 
tenure,  and  for  which  he  obtained  a  decree, 
were  the  lands  which  the  plaintiff  now 
claims.  The  Ameen  went  to  the  spot,  pre- 
pared a  map  of  the  lands,  and  gave  his  opinion 
upon  the  points  which  he  was  directed  to 
ascertain.  It  was  on  many  points  against  the 
plaintiff's  contention ;  but  the  first  Court  as 
well  as  the  Judge  have  considered  the  report 
of  the  Ameen  and  have  gone  into  the  ques- 
tion for  themselves  and  have  differed  from 
the  Ameen,  the  Subordinate  Judge's  Court 
giving  its  reasons  for  doing  so,  as  regards  each 
plot  of  land,  in  its  decision  of  the  13th  of 
April  1867.  We  have,  therefore,  two  deci- 
sions of  the  Subordinate  Judge,  for  I  suppose 
the  subject  was  again  considered  by  him,  and 
in  both  he  comes  to  the  same  conclusion,  that 
these  lands  are  the  lands  which  were  claimed 
by  the  plaintiff's  uncle  as  belonging  to  his 
gorabundee  tenure^  for  which  he  brought  his 
suit,  and  for  which  he  obtained  a  decree  for 
possession,  and  that  the  plaintiff  is  entitled  to 
these  lands.  The  Judge  has  not  gone  into  so 
much  detail,  but  he  comes  to  the  same  conclu- 
sion. 

We  are  told  now  that  this  land  does  not 
belong  to  the  plaintiff,  but  that  it  belongs  to 
other  ryots,  and  that  the  question  should  be 
re-tried.  We  should  certainly  object  to  re-open 
a  point  which  has  been  in  litigation  for  six 
or  seven  years ;  but  still  if  this  point  had  really 
not  beeik  tried,  we  should  have  found  it  neces- 
sary to  have  it  tried ;  but  we  find  not  only 
that  the  Courts  have  found  these  lands  to  be 
ideRMcal  with  those  of  the  decree  obtained 
by  the  plaintiff's  uncle,  and  that  not  one  of 
the  ryots,  or  the  zemindar  himself,  have  in 
the  course  of  this  special  appeal  raised  any 
objection  that  this  point  has  not  been  fully 
tried  and  considered  by  the  lower  Court, 
and  if  there  is  anything  in  this  plea;  it  is 
certainly  strange  that  the  ryots  should  not 
have  raised  it  and  stated  upon  this  special 
appeal  that  such  and  such  lands  decreed  to 
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the  plaintiff  belong  to  and  are  held  by,  me 
under  such  and  such  a  title,  and  the  Judge  ' 
has  taken  no  notice  whatever  of  this  objec-  i 
tion,  and  has  omitted  to  consitler  such  and 
such  evidence  which  was  offered  in  support 
of  the  contention.  There  is  no  objection  of 
any  sort  to  that  effect  on  this  special  appeal, 
and  we,  therefore,  think  that  we  ought  not  to 
continue  the  litigation  upon  this  point. 

The  only  other  point  which  we  think  re- 
mains is  that  it  is  said  that  the  Judii;e  has 
misconstrued  the  purport  of  the  former  liti- 
gation. We  have  considered  the  effect  of  that 
litigation,  the  learned  counsel  for  the  appel- 
lant has  gone  through  the  whole  of  the  pro- 
ceedings connected  with  it,  and  we  have  heard 
it  from  beginning  to  end,  and  it  does  seem 
to  us  that  this  evidence  supports  the  case 
of  the  plaintiff,  that  his  uncle  did  hold  a 
gorabundee  tenure,  whatever  a  gorabundee 
tenure  may  be,  and  he  calls  it  a  "  rnowrosee 
gorabundee  tenure ; ''  and  it  does  appear 
from  these  decisions  that  between  the  years 
1846  and  1857  repeated  attempts  were  made 
to  get  rid  of  this  tenure,  that  the  plaintiff's 
uncle  successfully  overcame  al  1  opposition,  and 
down  to  the  year  1863  obtained  decrees  put- 
ting him  in  possession  of  these  lands,  and  that 
the  plaintiff  in  1864  obtained  orders  for  pos- 
session in  execution  of  that  decree,  which 
orders  the  Collector  subsequently  and,  as  it 
has  been  found  now,  improperly  set  aside. 
The  Civil  Court  has  now  decided  that  the 
Collector  in  execution  ought  to  have  put  the 
plaintiff  in  possession,  and  that  the  grounds 
upon  which  the  Collector  set  aside  those  exe- 
cution-proceedings were  wrong. 

There  is  also  an  argument  raised  before 
us  that,  although  the  plaintiff  may  have  held 
a  gorabundee  ^trwxTQ  before  Act  X.  of  1859 
came  into  operation,  all  these  former  tenures 
have  lapsed,  and  that.the  only  rights  that  ryots 
can  now  hold  are  those  contained  in  ActX.  of 
1859.  I  understand  this  argument  to  be 
based  upon  the  assumption  that  a  gorabundee 
r)'0t  is  a  khodkast  ryot ;  but  1  must  say 
that  it  does  seem  to  me  that  a  gorabundee 
tenure  is  put  in  this  case  upon  a  much  higher 
position  than  that  of  a  khodkast  ryot,  as  it 
is  spoken  of  as  a  mokurruree  tenure.  Ptow- 
ever,  without  deciding  what  it  is,  there  can  be 
no  doubt  that  it  is  an  old  tenure,  and  that 
whatever  rights  the  uncle  held  under  this  te- 
nure have  devolved  upon  the  plaintiff,  and  that 
the  plaintiff  is  entitled  to  these  rights,  what- 
ever they  may  be.  1  do  not  understand  that 
Act  X.  of  1859  put  an  end  to  any  description 
of  rights;  it  certainly  conferred  certain  rights 
upon  some  classes  of  tenants ;  but  that  the 


rights  of  khodkast  ryots,  or  of  any  other 
ryots,  were  in  any  way  destroyed  under  Aft 
X.  of  1859  I  am  not  prepared  to  say. 

We  tiiink  that  there  is  no  ground  forinter-^ 
ference  with  the  decision  of  the  Lower  Appel- 
late Court.     It  has  been  properly  found 
the  plaintiff  is  entitled  to  possession  of  tl 
lands  of  this  tenure,  and  that  the  lands  in 
are  these  lands.     The  appeal  is,  therri< 
dismissed  with  costs. 

Kemp,  J. — 1  wish  to  add  a  few  words  i 
concurrence  with  this  judgment.  The  lcam» 
ed  counsel  for  the  appellants  has  argued  thi^ 
under  Act  X.  of  1859,  ^^7  rights  which  tbe 
plaintiff  may  have  possessed  under  this if^r^ 
bundee  tenure  previous  to  the  passing  of 
Ad  no  longer  existed,  and  that  under  the 
he  was  bound  to  prove  that  he  had  been  | 
ing  at  an  uniform  rate  for  twenty  years— a 
which  apparently  was  the  one  taken  by 
Judge  who  tried  the  case  in  the  first  ins< 
In  reply  to  that  argument,  I  would 
that  the  object  of  Ad  X.  of  1859  was 
re-enact  the  provisions  of  existing  laws 
tive  to  the  rights  of  ryots  and  not  in  anv 
to  destroy  those  rights;  and  if  the  plai 
had  a  gorabundee  tenure  existing  before  ti 
enactment  of  Ad  X.,  the  enactment  of 
Act  did  in  no  wise  deprive  him  of  his  ri 
in  that  tenure.  It  has  been  found  in  this 
by  the  Judge,  and  I  think  rightly,  that 
gorabundee  tenure  of  the  plaintiff  has  h 
recognized  in  a  long  series  of  decisions  c 
mencing  from  the  year  1846.  The  plea 
up  by  the  Rajah  was  that  the  uncle  of 
plaintiff  had  abandoned  this  tenure,  and  tbi 
he,  therefore,  the  Rajah,  in  the  exercise  of 
right  as  zemindar,  had  leased  out  the  land 
other  parties.  I  think  that  the  conduct  of 
plaintiff's  uncle,  which  was  afterwards  followj 
up  by  the  plaintiff,  is  wholly  inconsistent  wi 
any  such  theory,  for  we  find  the  uncle, 
after  him  the  plaintiff,  asserting,  and  strctt 
ously  asserting,  theit  rights  in  that  tenure, 
successfully  resisting  every  attempt  to 
rid  of  that  tenure  for  a  period  of  twenty 
years. 

It  appears  to  me  very  clear  that  the  p* 
which  has  been  now  set  up  for  the  first  li 
and  is  not  even  taken  in  the  grounds  of  spe 
appeal,  namely,  that  the  lands  of  which  ti* 
plaintiff  now  seeks  to  obtain  possession  imd» 
his  decree  are  lands  belonging  to,  and  in  iw 
possession  of,  independent  parties,  isanafrefj 
thought. 

Both  Courts  have  found  on  the  question 
identity,  which  is  a  question  of  fact,  that 
lands  in  suit  are  the  same  which  the  P^***L 
originally  obtained  possession  of  by  the  orW^ 
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the  Collector  which  waa  subsequently  with- 
1,  and  we  think  erroneously  withdrawn 
that  officer;  and  this  plea  has  been  put 
in  my  opinion  simply  with  the  view 

try  "and  deprive  the  plaintiff  of  any  fruit 
:h  he  would  be  entitled  to  obtain  from  a 
lion  in  his  favour  in  this  suit  in  the  exe- 
m  stage. 

,  therefore,  entirely  concur  in  dismissing 
special  appeal  with  costs. 


I 


The  29th  January  1872. 

•Present : 

Hon'ble  Sir  Richard  Couch,  AT/.,  Chief 
Hcty  and  the  Hon'ble  H.  V.  Bayley, 
lis  S.  Jackson,   A.    G.    Macpherson, 
A.  Glover,   and    Dwarkanath   Mitter, 

Canae  Courts— Act  XI.  of  1865,  s.  Z9— 
iction— Sale  of  Moveable  Property  (in 
ion  of  Decree) — Huts. 

Case  No.  503  of  iSyi, 

m/  Appeal  from  a  decision  passed  by 

Additional     Subordinate    Judge     of 

tea,  dated  the    28th    January    iSjiy 

^ming  a  decision   of  the   Moonsiff  of 

district^    dated    the    jrd   September 

Meah  and  another  (Defendants), 
Appellants, 

versus 

Nond  Ranee  (Plaintiff),  Respondent, 

Nullit  Chunder  Sein  for  Appellants. 

Bohoo  Chunder  Mcuihub  Ghose  for 
Respondent. 

i  are  not  moveable  property  wtthiD  the  meaning 
on  19,  Act  XI.  of  1865. 
IRuduser  acquires  no  title  to  huts  by  a  sale  in 
ioo  of  a  decree  of  a  Small  Cause  Court,  such  Court 
;  DO  jurisdiction  to  deal  with  immoveable  property. 

case  was  referred  to  a  Full  Bench 
W  ^'  y^^^^^  ^^  Onoottool  Chunder 
vMwtkifjee,     JJ^t     with     the    following 

^His  was  a  suit  instituted  by  the  respond- 
!  for  a  declaration  of  his  right  to  two  huts 
Bchased  by  him  at  a  sale  held  in  execution 

kdecree  of  the  Small  Cause  Court.     Plaint- 

wporchase  is  dated  21st  July  1868. 

Subsequently,  in  execution  of  another  de- 
against  the  same  judgment-debtor,  these 
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two  huts  were  attached  by  the  ordinary  Civil 
Court  and  put  up  to  sale.  Plaintiff  intervend 
in  this  execution- case,  and  pleaded  his  priore 
purchase;  but  his  objection  was  ultimately 
rejected,  and  the  two  huts  attached  were  sold 
on  the  31st  Jeyt  1276,  when  the  defendant 
became  the  purchaser. 

Plaintiff  now  brings  this  suit  for  a  declara- 
tion of  his  right  under  his  purchase  and  for 
the  setting  aside,  as  it  is  called,  of  the  other 
passed  by  the  Civil  Court  rejecting  his  claim. 

The  suit  is  instituted  in  the  Court  of  the 
Moonsiff  of  Naraingunge.  Objection  was 
raised  by  the  defendant  to  the  jurisdiction  of 
the  Moonsiff  to  entertain  the  suit,  on  the 
ground  that  the  subject-matter  of  the  claim 
being  two  huts,  which  are  moveable  property, 
the  suit  ought  to  have  been  brought  in  the 
Small  Cause  Court. 

Both  the  lower  Courts,  the  Moonsiff  of 
Naraingunge,  as  well  as  the  Subordinate  Judge 
of  Dacca,  overruled  this  objection,  and  on  the 
merits  of  the  case  decided  in  favour  of  the 
plaintiff.  The  defendant  appeals  specially,  and 
urges  that  the  plaintiff  had  obtained  no  legal 
or  valid  title  to  the  property,  inasmuch  as  the 
Court  of  Small  Causes  had  no  jurisdiction  or 
power  to  attach  or  sell  these  huts,  which  are 
immoveable  properties,  and,  therefore,  could 
not  have  been  sold  by  the  Court  of  Small 
Causes  in  execution  of  its  decree.  A  decision 
of  the  late  Chief  Justice,  Sir  Barnes  Peacock, 
and  Justice  Dwarkanath  Mitter,  reported 
in  page  416  of  the  loth  Weekly  Reporter,  is 
cited  in  support  of  this  contention.  In  this 
case  it  was  held  that  huts  are  not  moveable 
property  within  the  meaning  of  section  19, 
Act  XI.  of  1865,  and  that,  therefore,  they 
cannot  be  seized  in  execution  of  a  decree 
of  the  Court  of  Small  Causes.  * 

Tl^c  pleader  for  the  respondent  contends 
that  huts  are  moveable  property,  and  has  been 
so  held  by  Bayley  and  Macpherson,  JJ.,  in 
a  case  to  be  found  in  page  29  of  the  same 
volume  of  the  Weekly  Reporter,  as  also 
in  page  29  of  Sutherland's  Book  on  Refer- 
ences from  the  Court  of  Small  Causes. 

There  being  thus  a  conflict  of  decisions  on 
the  point,  we  think  it  necessaiy  to  refer  the 
following  questions  for  the  decision  of  a  Full 

Bench : — 

/j/. — Whether  huts  in  this  country  are 

to  be  considered  as  moveable  property  within 
the  meaning  of  section  19  of  the  Small 
Cause  Court  Act,  or  immoveable  property  ? 

2fid, — When    a    Court    of  Small  Causes 

had  actually  sold  in  execution  of  its  decree, 

I  without  any  objection  on  the  part  of  the 

'  judgment-debtor,  whether  the  purchaser  at 
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such  a  sde  acquires  any  title  to  those  huts 
by  virtue  oE  such  a  purchase? 

The  following  are  the  judgmenh  of  Ihe 
Full  Bench  .— 


'  ist. — Whether  huts  in  this  country  are 
to  be  considered  as  moveable  property  within 
the  meaning  of  section  19  of  the  Small 
Cause  Court  Aci,  or  immoveable  property  ' 

3«rf.— When  a  Court  of  Small  Cau: 
had  actually  sold  in  execution  of  Its  deer 
without  any  objection  on  (he  part  of  t 
Judgment -debtor,  whether  the  purchaser 
such  a  sale  acquires  any  title  to  those  huts 
by  virtue  of  such  a  purchase  ? 

Section  19  of  the  Small  Cause  Court  Act 
provides  that,  when  a  decree  is  passed  in 
any  suit  of  the  nature  and  amount  cognizable 
under  this  Act,  (he  Court  passing  the  decree 
may  order  immediate  execution  thereof  by 
the  issue  of  a  warrant  direc(ed  either 
against  the  person  of  the  judgment-debtor, 
if  he  is  within  the  local  limits  of  the  juris- 
diction of  (he  Court  passing  the  decree,  or 
against  his  moveable  property  within  (he 
same  limits.  If  the  warrant  be  directed 
against  the  moveable  property  of  the  judg- 
ment-debtor, it  may  be  general  against  any 
personal  property  of  the  judgment-debtor, 
wherever  il  may  be  found  within  the  local 
limits  of  the  jurisdiction  of  the  Court,  or 
special  against  any  personal  property  belong- 
ing to  the  judgment-debtor  within  the  same 
limits,  and  which  shall  be  indicated  by  the 
Judgment-debtor. 

Now,  itjs  to  be  observed  that,  in  the  latter 
part  of  this  section,  there  is  a  change  in  the 
phri^ology ;  instead  of  the  words  "  moveable 

froperty,"  we  find  "  personal  properly.'"  But 
think  that  (he  words  personal  property  are 
used  synonymously  with  moveable  property 
and  in  their  proper  sense,  namely,  to  mean 
goods,  money,  or  other  things  of  a  like  nature 
which  may  attend  the  owner's  person  wherever 
he  thinks  proper  to  go;  they  are  not  used 
in  the  sense  in  which  they  are  used  in 
English  law,  where  some  things  are  inchaded 
that  cannot  be  moved.  On  this  account  I 
think  that  the  words  do  not  extend  the  mean- 
ing of  the  words  moveable  property. 

We  have,  therefore,  (0  consider  whether 
hnt9  in  this  country  are  moveable  or  im- 
moveable  properly.  The  distinction  between 
moveable  and  immoveable  properly  is  well 
known  to  the  laws  of  all  countries,  bot  it 
Is  not  so  strictly  observed  in  English  law. 


What  is  moveable  properly?  Physici 
moveable  things  are  such  as  can  l>e  idov 
from  the  places  which  th«v  present!?  oreu 
without  an  essemiai  change  in  their  icti 
natures  ;  and  immoveable  things  are  such 
cannot  be  moved  from  iheir  present  places, 
cannot  be  moved  from  ibeir  present  plua 
without  an  essential  change  in  ■Cww  icm 
natures.  For  instance,  a  lield  Isimmovnb 
because  it  cannot  be  moved  :  a  house  i!n 
immoveable,  not  because  It  cannot  be  mT.* 
but  because  it  cannot  be  moved  n-iihoui  1 
essential  change  in  its  actual  nstaK.  Vc 
can  move  a  house,  but  if  vou  do  thcr:is] 
essential  change  in  its  nature.  Themaitiii 
remain,  but  it  is  no  longer  a  house. 

So,  when  you  remove  a  hut,  youtaktm 
the  materials  of  which  it  Is  built,  bm  the 
is  an  essential  change  in  their  r.iiiire.ai 
between  a  house  and  a  hu:  there  is  "iiiy 
difference  of  degree.  They  are  both  s. 
to  the  ground,  both  capable  of  being 
but  neither  can  be  rooveii  without 
going  an  essential  change  Iei  iis  actual 
The  distinction  between  moveable  ; 
moveable  which  is  referred  10  by  Sir 
Peacock  in  his  judgment  in  the  case 
Chunder  Bose  vs.  Dhurmo  Chtinder  Ba 
IQ  Weekly  Reporter,  page  416,  is  nsiicnt 
the  Knglish  case  of  Lee  v!.  Ki^'l^n 
Taunton's  Reports,  page  iSS, 

Any  one  acquainted  wiih  the  decisioi 
the  Knglish  Courts  will  know  the  greii  i 
culty  of  making  a  distinction  belneen  ca 
and  immoveable  cropertv  in  ihi^  cia 
lixtutes,  which,  although  coming  v  ' 
leiinition  of  immoveables,  belong  i( 
utorand  not  to  the  heir,  and  in  the 
lessee  becoming  a  bankrupt,  belong  lo 
assignees  and  not  to  the  lessor, 

L  the  case  of  Lee  and  Risdon.iheqi 
tion  what  are  immoveables  arose  i; 
nical  way  upon  the  form  of  a  pleadin 
question  was  whether  the  price  of  fi.x: 
house  could  be  recovered  under  a  declarali 
goods  sold  and  delivered.  The  Co 
held  thatthey  could  not.  Chief  Jusi 
'n  his  judgment  says;  '■  I  was  '. 
'  one  proposition  of  the  SolicitorGefn 
'  that  these  (the  fixtures)  would  pa 
'executor,  because  the  ;ine  is  d 
'  strictest    between  heir  and  eseci 

■  whatever  is  fixed  cannot  be  seven 

■  it  is  to  be  recollected  that  ihe  right  iiel«B 
landlord  and  tenant  does  noi  allogeil 
depend  upon  this  principle,  th.ii  iheirtic 
continue  in  ihe  state  of  chailets;  many 
ihese  articles,  though  orisjinally  goods 
chattels,  yet  when  affixed  by  ihe  teoinl 
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''tbe  freehold,  cease  to  be  goods  and  chattels 
t'by  becoming  part  of  the  freehold  \*  and, 
ICpnttDQiog,  he  notices  the  distinction  made 
|j  Sir  fiarnes  Peacock  in  his  judgment  in 
case  in  the  lo  Weekly  Reporter  614,  be- 
reeo  moveables  and  things  which  there  is  a 
jht  to  remove,  saying — '*  and  though  it  is 
Id  bii  power  to  reduce  them  to  the  state 
){goodsand  chattels  again  by  severing  them 
{dorifig  his  term,  yet  antil  they  are  severed 
[iief  are  a  part  of  the  freehold,  as  wainscots 
^wed  to  the  wall,  trees  in  a  nursery- 
[groand,  which,  when  severed,  are  chattels, 
fbot,  standing,  are  part  of  the  freehold/' 
The  rule  stated  is  that  these  things,  which 
called  fixtures,  as  soon  as  they  are  severed, 
le  godds  and  chattels,  bnt  so  long  as 
remain  attached  to  the  freehold  they  are 
)?eable  property. 

ire  are  several  decisions  that  seem  to 

fovoured  the   view  that  in  considering 

huts  are  moveable  or  immoveable 

ty,  the  usage  of  the  country  must  be 

into  consideration.    At  one  time  d uring 

[ligament,  I  was  inclined  to  take  this  view 

question ;  but  after  considering  the 

F,  it  seems  to  me  that  the  actual  annex* 

and  total  disconnection  of  the  thing  is 

St  certain  and  practical  rule.     A  depar- 

from  the  ordinary  meaning  of  the  word 

ible  will  introduce  many  difliculties.    In 

case  it  will    be   necessary  to  inquire 

ler,  by  the    custom   of  the  district  or 

imes  of  a  trade,  the  thing  annexed  to  the 

can  be  rightfully  removed. 

)r  these  reasons  I  would  answer  the  first 

m  which  has  been  submitted  to  us  by 

»g  that  huts  are  not  moveable  property 

the  meaning  of  section  19  of  Act  XI. 

1865. 

I  wish  to   notice  a  decision  of  the 

Court  of   Bombay,  6  Bombay  High 

Reports  114,  to  which  I  was  a  party, 

5h  seems  to  conflict  with  my  opinion  in 

case.    In  that  case  it  was  held  that  a 

>r  damages  for  injury  to  crops  Is  a  suit 

[damages  for  injury  to  personal  property 

in  the  meaning  of  clause  i  of  section  i 

Limitation  Act. 

coming  to  that  conclusion,  I  had  in  my 

the  English  law  as  to  standing  crops, 

which  is  stated  in  Williams  on  Execu- 

page  630,  note  (b) : — 

'ITiey  are,  in  fact,  not  only  in  this  respect, 

in  most  others,  looked  upon  as  chattels ; 

the  rule  seems  now  to  be  established 

all  those  vegetables  which  go  to  the 

mtor,  and  not  to  the  heir,  are  for  most 

rposes  considered  mere  chattels.     They 


'•  may  consequently  be  seized  and  sold  under 
'' di  fieri  facias ;  and  the  sale  of  them  while 
"growing  is  not  a  contract  or  sale  of  any 
*'  lands,  tenements,  or  hereditaments,  or  any 
^*  interest  in  or  concerning  them  within  the 
"  4th  section  of  the  Statute  of  Frauds,  but  a 
"sale  of  goods,  wares,  and  merchandize 
"within  the  meaning  of  the    17th  section." 

The  learned  author  then  refers  to  several  de- 
cisions of  the  English  Courts  in  which  this  was 
held.  It  was  for  this  reason  that,  in  applying 
the  Limitation  Act,  I  considered  that  growing 
crops  should  be  held  to  be  personal  property. 
It  was  a  choice  between  one  year  and  six  years 
as  the  period  of  limitation.  If  the  crops  were 
cut,  although  still  on  the  ground,  the  suit  would 
have  to  be  brought  within  one  year ;  but  if 
the  injury  were  done  to  them  while  standing 
although  about  to  be  cut,  and  they  were  not 
to  be  considered  as  personal  property,  six 
years  would  be  allowed  for  bringing  the  suit. 

This  will  not  be  so  under  the  new  Law  of 
Limitation.  And  the  propriety  of  the  decision 
is,  I  think,  shown  by  the  Registration  Act 
1866  having  defined  moveable  property  as 
including  growing  crops.  Possibly,  if  I  had 
to  consider  the  question  again,  I  might  feel 
obliged  to  adhere  to  the  strict  meaning  of 
personal  property,  and  hold  that  it  does  not 
include  standing  crops,  and  take  the  conse- 
quence of  the  anomaly  in  the  periods  of  limita- 
tion resulting  from  it. 

I  have  thought  it  desirable  to  advert  to 
this  case  to  show  to  what  extent  that  ruling 
went  should  the  case  come  to  be  cited  here^ 
after  as  an  authority. 

I  think  it  is  possible  that,  in  passing  the 
General  Clauses  Act  I.  of  1868,  property  of 
this  description  was  overlooked. 

As  to  the  second  question  which  has  been 
referred  to  us,  I  am  of  opinion  that  the  pur- 
chaser acquires  no  title  to  huts  by  a  sale  in 
execution  of  a  decree  of  a  Court  of  Small 
Causes.  Such  Court  has  no  jurisdiction  to  deal 
with  immoveable  property,  and  no  title  can 
accrue  to  the  purchaser  by  the  sale  of  proper- 
ty which  the  Court  has  no  jurisdiction  to  sell. 

Jackson,  y. — I  concur  in  the  answer  given 
by  the  learned  Chief  Justice,  and  generally 
in  the*  reasoning  on  which  the  answer  to  the 
first  question  is  rested. 

Glover y  J, — I  concur. 

Mitier,  J, — I  concur. 

Macpherson,  J, — I  concur  in  the  proposed 
answers.  But  I  desire  to  rest  my  decision 
that "  huts"  are  "  immoveable  "  on  the  ground 
that  they  are  "  houses,"  and  that  in  Act  VIIL 
of  1859  houses  are  classed  with  land  and 
other  immoveable  property. 


3" 


Civil 


THS  WfeSKLT  UPOKTBK.  Ruling^. 


[Vol.  XVIL 


Act  XI.  of  1865,  section  47,  declares  that, 
except  as  provided  by  that  Act,  the  Code  of 
Civil  Procedure  shall  apply  to  cases  in  the 
Small  Cause  Courts. 

It  is  enacted  in  section  333  of  Act  VIII. 
of  1859  that,  "when  the  property  shall  consist 
of  goods,  chattels,  or  other  moveable  pro^ 
periy"  attachment  shall  be  made  in  a  parti- 
cular manner.  Similarly,  provision  is  made  in 
section  235  for  cases  in  which  "the  property 
shall  consist  of  lands,  houses,  or  other  im- 
moveable  property,''  And  these  two  expres- 
sions occur  in  various  other  sections  of  the 
Act.  From  this  we  may  take  it  that,  under 
the  Code  of  Civil  Procedure,  and  conse- 
quently  under  the  Small  Cause  Court  Act, 
lands,  houses,  and  the  like  are  "  immoveable" 
property,  while  goods  and  chattels  are  "  move- 
able." 

According  to  this  definition,  if  a  hut,  such 
as  is  the  subject  of  the  present  reference,  is 
to  be  deemed  "  a  house,"  then  no  doubt  it  is 
"Immoveable"  property,  and  not  liable  to 
attachment  by  the  Small  Cause  Courts.  But 
the  question  is  whether  such  a  hut  is  a  house 
within  the  meaning  of  section  335,  or  whe- 
ther it  comes  under  the  head  of  goods, 
chattels,  or  other  "  moveable "  property. 
It  may  be  contended  that  this  is  a  question 
to  which  no  certain  general  answer  can  be 
given,  and  that  everything  will  depend  on 
the  circumstances  of  each  particular  case. 
It  may  be  said  that,  if  the  hut  is  of  a  perma- 
nent character,  solid  and  lasting  in  its 
construction,  it  is  a  house  falling  under  the 
head  of  "immoveable"  property;  and  that, 
on  the  other  hand,  if  it  is  not  solid  or  perma- 
nent in  its  construction,  but  can  be  readily 
removed  and  erected  elsewhere,  it  is  not 
such  a  hous«  as  is  "  immoveable "  property. 
Such  "  huts "  have,  in  fact,  not  always  been 
deemed  identical  with  houses.  Thus,  in  Act 
VI.  of  1863  (B.  C),  section  55,  we  have  the 
expression  "houses,  buildings,  lands,  and 
huts;"  and  a  like  use  of  the  word  huts 
occurs  in  other  sections  of  that  and  others 
of  the  Bengal  Municipal  Acts.  But  it  ap- 
pears to  me  to  be  impossible  to  say  that  a 
common  hut,  whether  its  walls  be  of  mud  or 
of  mat,  is  not  for  ordinary  purposes  a  house ; 
and  I  think  that  we  are  not  justified  in  intro- 
ducing modifications  and  limitations  into  the 
definition  given  in  Act  VIII.  of  1859,  when 
there  is  nothing  to  lead  to  the  conclusion  that 
the  Legislature  intended  that  the  word  house 
should  be  read  in  any  other  than  its  widest 
sense.  And  doubtless,  by  reading  it  in  its 
widest  sense,  we  avoid  a  vast  sea  of  diffi- 
culty, inasmuch  as  no  other  certain  rule  can 


be  laid  down;  and  any  departure  from 
would  necessitate  a  special  inquiry  in 
case  before  it  could  be  determined  wl 
any  particular  hut  was  or  was  not  ''  km 
able." 

There  is  to  my  mind  considerable 
culty  in  dealing  with  this  question. 

In  Meares  vs.  Ackobur  Shaikh^  W.  R^  S, 
Court  Reports,  page  31,  Bayley  and  Ma 
J  J.,  said :  "  We  understand  from  the 
"  ments  in  the  case  that  the  huts  are  nu^de 
"  the  ryots,  and  afterward  at  will  removed 
"them;   that  the  construction  of  the  hi 
"  is  not  solid  or  permanent ;  and  that, 
"  ing  to  the  ordinary  usage  and  undei 
"  ing  of  the  people  of  the  district,  such  hi 
"  are  treated  and  regarded  as  moveable  . 
"perty.    Under  such  circumstances,  «e~ 
"  of  opinion  that,  according  to  law,  sach 
"are  moveable  property."    And  the 
view  of  the  matter  has  been  taken  sabj 
ally  by  the  Court  in  several  subsequent 

So,  according  to  the  practice  of  the 
cutta  Court  of  Small  Causes,  mat  hats 
for  many  years  been  treated  as  personal 
perty,  as  goods  and  chattels,  and  have 
seized  and  sold  in  execution  of  dec^'eea 
that  Court.    This  practice  has  been  based 
the  fact  that  huts  in  Calcutta  are  not 
permanent    or  solid  in  their  con: 
consisting  merely  of  posts,  mats,  and 
removeable  easily  and  at  will,  the  custom^ 
the  place  treating  them  always,  in  the  ca 
tenants,  as  the  property  of  the  tenant 
erects  them,  and  not  as  the  property  of 
landlord,  or  as  in  any  way  following  the  h 
In  Temple's  "  Practice  of  the  Calcutu  Si 
Cause  Court,"  published  in  i860,  it  is  : 
that  it  was  at  one  time  the  practice  to 
tiled  and  thatched  huts  under  the  writs 
the  Court  of  Small  Causes,  but  that  the  . 
tice  had  been  altered.    I  believe  that  I 
correct  in   saying  that  the  old  practice* 
ever  really  departed  from,  has  been  reri^ 
and  has  been  uniformly  followed  for  ji 
past;  in  fact,  ever  since  about  the  date  of 
publication   of  Mr.  Temple's   work.     It 
to    be  borne  in  mind,   however,   that 
Calcutta  Small  Cause  Court  has  a  procedi 
of  its  own,  under  Act  IX.  of  1850, 
differs    widely  from  that  of  the   Code 
Civil  Procedure ;  and  that  the  High  Coort^ 
its  original  side,  in  executing  decrees 
the  Civil  Procedure  Code,  does  not  in  p: 
tice  treat  huts  as  moveable  property. 

The  present  reference  has  arisen  oat  of 
decision  of  Peacock,  C.  J.,  and  Mitter,  J., 
the  effect  that  huts  are  "  immoveable 
perty.    This  was  in  the  case  of  Raj  Chm 
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Base  vs.  Dhurmo  Chunder  Bose,  10  Weekly 
Reporter  416.  The  same  qaestion  had  arisen 
before  the  same  Judges  a  short  time  pre- 
viously in  the  case  of  Rohiny  Kant  Glioses 
10  Weekly  Reporter  258;  but  in  that  case 
no  opinion  one  way  or  other  was  expressed 
by  the  Court  on  this  point. 

As  I  have  said,  I  prefer  to  base  my  deci- 
sion that  huts  are  immoveable  upon  the 
ground  that  they  are  houses,  and  that,  in 
Act  VIII.  of  1859,  houses  are  classed  with 
land  and  other  immoveable  property.  I  do 
not  base  my  decision  on  the  ground  that  a 
hut  18  attached  to  the  earth,  nor  on  any  of  the 
varioos  definitions  of  *'  moveable  *'  and  ''  im- 
moveable "  property  which  (involving  the  sub- 
ject in  great  confusion)  are  to  be  found  in 
recent  Acts  of  the  Legislature.  As  to  these 
last,  I  shall  only  say  that,  since  Act  VIII.  of 
1859  was  passed, "  moveable  '*  and  "  immove- 
able" property  have  been  defined  in  no  less 
than  five  different  Acts  (namely,  the  Penal 
Code,  the  Succession  Act,  the  General  Clauses 
Act,  the  Registration  Act,  1866,  and  the  Re- 
gistration Act,  1 871),  and  no  two  of  the 
definitions  given  are  precisely  the  same. 

Bayleyy  JF, — I  concur  in  the  views  express- 
ed by  Mr.  Justice  Macpherson  in  this  judg- 
ment. 1  think  that,  although  the  former 
decisions  were  based  on  the  prevalent  custom, 
still  the  proper  definition  of  a  hut  occupied 
as  a  house  is  that  it  is  immoveable  property. 


The  31st  January  1872, 

Present  : 

Sir  James  W.  Colvile,  Sir  Montague  Smith, 
Sir  Robert  P.  Collier,  and  Sir  Lawrence 
Peel. 

Attedunent— Alienation— Act  VIII.  of  z859»  ss. 

235  and  240. 

On  Appeal  from  a  Full  Bench  judgment  of 
the  High  Court  (Original  Jurisdiction) 
at  Calcutta,* 

Anund  Lall  Doss 

versus 

Jullodhur  Shaw  and  another. 

The  Privy  Council  affirmed  the  judgment  of  the 
majority  of  the  Full  Bench,  by  which  it  was  held  that 
ft  private  alienation  of  property,  during  the  continuance 
Of  ao  attachment,  was  null  and  void  only  as  respects 
tile  attaching  creditor  and  those  who  claimed  under  or 
through  the  attachment. 

TuR  facts  under  which  this  question  arises 
may  be  thus  shortly  stated.  A  obtains  an  exe- 
cution against  his  debtor  in  the  form  of  an 

*  It  W«  R.)  Origl.  Jurisdiction,  t. 


attachment  against  the  debtor's  real  property. 
The  debtor,  with  the  consent  of  A,  makes 
a  private  sale  of  the  property,  and  out  of 
the  proceeds  satisfies  the  debt ;  but  no  appli- 
cation is  made  to  the  Court  for  the  confirm- 
ation of  the  sale  or  for  the  removal  of  the 
attachment,  and  the  attachment  still  remains, 
at  all  events  formally,  in  force.  Subsequently 
B,  another  creditor,  obtains  an  attachment 
upon  another  judgment.  He  proceeds  to  a 
judicial  sale,  treating  the  former  sale  as  void  ; 
and  the  question  is  whether  the  purchaser 
under  the  second  sale  has  a  good  title  and  is 
entitled  to  say  that  the  prior  sale  was  to  all 
intents  and  purposes  void  as  against  him  ? 

Their  Lordships  adopt  the  view  taken  by 
the  late  Mr.  Justice  Norman  in  the  first 
instance,  and  by  the  majority  of  the  Court 
above,  includingthe  Chief  Jiistice,upon  appeal. 
The  question  turns  mainly  upon  the  interpre- 
tation of  two  sections  of  Act  VIII.  of  1859 
under  the  head,  ''  Execution  of  decrees  for 
money  by  attachment  of  property ;''  and  in 
construing  these  sections,  it  should  be  borne 
in  mind  that  we  are  not  dealing  with  provi- 
sions prescribing  the  mode  of  administering 
property  amongst  creditors  generally,  but 
with  provisions  prescribing  the  rights  of 
particular  creditors  who  have  obtained  judg- 
ments and  execution. 

Now  the  sections  alluded  to  are  in  these 
terms:  section  235,  "Where  the  property 
'  shall  consist  of  lands,  houses,  or  other  im- 
'  moveable  property,  the  attachment  shall  be 
'made  by  written  order  prohibiting  the 
'  defendant  from  alienating  the  property  by 
'  sale,  gift,  or  in  any  other  way,  and  all  per- 
'  sons  from  receiving  the  same  by  purchase, 
'gift,  or  otherwise."  Section  240  says: 
'  After  anv  attachment  shall  have  been  made 
'by  actual  seizure  or  by  written  order  as 
'  aforesaid,  and  in  case  of  an  attachment  by 
'  written  order  after  it  shall  have  been  duly 
'  intimated  and  made  known  in  manner  afore- 
'  said,  any  private  alienation  of  the  property 
'attached,  whether  by  sale,  gift,  or  other- 
'  wise,  and  any  payment  of  the  debt  or  debts 
'  or  dividends  or  shares  to  the  defendant 
'  during  the  continuance  of  the  attachment 
*shall  be  null  and  void." 

The    question    is   whether  those    words, 
'any    private    alienation    of    the    property 
'attached,  whether  by  sale,  gift,   or   other- 
'wise,  shall  be  null  and  void,"  are  to  be 
taken  in  the  widest  possible  sense  as   null 
and  void  against   all   the   world,   including 
even  the  vendor,  or  to  be  taken  in  the  com- 
paratively  limited   sense   attached   to  them 
by  the  Courts  in  India.     Their  Lordships 
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adopt  the  language  of  the  Chief  Justicei  who 
expresses  his  opinion  that ''  the  object  was  to 
"  make  the  sale  null  and  void  so  far  as  it 
''  might  be  necessary  to  secure  the  execution 
"of  the  decree;  it  relates  only  to  alienation 
"  which  would  affect  the  creditor  who  ob- 
*'  tained  the  attachment."  That  appears  to 
their  Lordships  to  be  the  true  meaning  of 
the  section.  It  could  scarcely  be  held,  in 
fact  it  was  scarcely  maintained  in  argument, 
that  a  sale  made  to  a  bond-fide  purchaser  by 
the  vendor  could  be  set  aside  by  the  vendor 
himself.  The  words  must,  therefore,  neces- 
sarily be  read  with  some  limitation.  It  ap- 
pears to  their  Lordships  that  their  construc- 
tion must  be  limited  in  the  manner  indicated 
by  the  Chief  Justice,  on  the  ground  that 
they  were  intended  for  the  protection  of  the 
creditor  who  had  obtained  an  execution,  and 
not  for  the  protection  of  all  persons  who 
at  any  future  time  might  possibly  obtain 
executions. 

Reference  has  been  made  to  section  271, 
which  is  to  this  effect :  *'  If  after  the  claim 
"of  the  person  on  whose  application  the 
"  property  was  attached  has  been  satisfied  in 
"  full  from  the  proceeds  of  the  sale  any  sur- 
"plus  remain,  such  surplus  shall  be  distri- 
"  buted  rateably  amongst  any  other  persons 
"  who,  prior  to  the  order  for  such  distribu- 
"tion,  may  have  taken  out  execution  of 
"decrees  against  the  same  defendant  and  not 
"  obtained  satisfaction  thereof."  This  section 
only  applies  where  there  has  been  a  judicial 
sale,  and  appears  to  their  Lordships  to  have 
little  or  no  bearing  on  the  question  in  the 
present  case,  which  is  whether  or  not  under 
the  circumstances  a  private  sale  was  valid. 

Their  Lordships  understand  that  the  Courts 
in  India  have  geeerally  proceeded  upon  the 
view  taken  by  the  Chief  Justice  and  the 
majority  of  the  Court,  and  would  be  unwil- 
ling  to  interfere  with  an  established  course 
of  practice,  unless  they  came  to  a  very  clear 
opinion  that  it  was  wrong. 

Under  these  circumstances,  their  Lord- 
ships will  humbly  advise  Her  Majesty  that 
the  decree  of  the  High  Court  should  be 
affirmed,  and  this  appeal  dismissed  with 
costs. 


The  20th  February  1872. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  W.  Markby, 

Judges. 

Act  XL.  of  1858— Minor  (not  properly  repre- 
sented)—Discretion  of  Court  to  allow  uuardiiui 


to  sue  or  be  sued  without  Certificate— Special 
Appeal— Weight  of  Evidence. 

Case  No.  989  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Sarun,  dated  the  i^th  June 
iSyi,  reversing  a  decision  of  the  Subordi- 
nate Judge  of  that  district^  dated  the  jolh 
July  i8yo. 

Baboo  Dhoondh  Bahadoor  Singh  (Plaiotiff), 

Appellant, 

versus 

Baboo  Priag  Singh  (Defendant),  Respondent. 

Mr.  R.  T.  Allan  for  Appellant. 

Baboos  Chunder  Madhub  Ghose  and  Hm 
Chunder  Bannerjee  for  Respondent. 

Hbld  that  the  Ix)wer  Appellate  Court  had  proped^ 
exercised  its  discretion,  under  Act  XL.  of  t85S,wiieoit 
found  that  the  minor  plaintiff  was  not  properly  repre- 
sented, in  refusing  to  allow  decree  to  be  passed  afaiost 
him  so  as  to  be  binding  upon  him  when  he  camecvafe. 

Weight  of  evidence  is  not  a  point  00  which  the  Higk 
Court  can  interfere  in  special  appeal. 

Bayley,  J. — ^^t.  first  point  that  arises  in 
this  case  is  whether  any  liability  attaches  to  the 
plaintiff,  Jung  Bahadoor  Singh,  whoisbrougte 
on  the  record  by  his  guardian,  Dhoondh 
Bahadoor  Singh.  On  this  point  the  Lower 
Appellate  Court  has  found  as  a  fact  that 
Dhoondh  Bahadoor  was  not  the  constitntcd 
guardian  of  Jung  Bahadoor  under  any  lav 
or  custom,  and  had  no  right  to  sue  on  his  be- 
half.  Further,  that  the  minor  could  not  be 
held  responsible  for  the  consequences  of  the 
suit,  and  that  the  loss  must  fall  on  the  two 
brothers,  who,  the  Lower  Appellate  Conit 
thinks,  were  evidently  acting  in  collusion. 
Now,  under  the  provisions  of  Act  XL.  of 
1858,  the  Court  has  the  discretion  to  allow 
or  refuse  to  allow  the  relative  of  a  minor  to 
sue  or  defend  a  suit  on  his  behalf  without  a 
certificate;  and  there  is  nothing  in  this  case 
to  show  that  the  discretion  exercised  by  the 
Judge  under  the  findings  above  given  has 
been  otherwise  than  judicial.  Looking  to 
those  findings  and  the  position  of  the  parties, 
I  consider  that  the  interests  of  the  minor  are 
likely  to  suffer  from  the  consequences  of  this 
suit  where  he  is  not  properly  represented; 
and  I  therefore  think  that  he  should  be  re- 
moved from  this  suit  without  any  liability 
and  with  perfect  freedom  of  action  when  be 
comes  of  age  or  is  properly  represented. 

To  come  then  to  the  facts :  The  plaintiff 
sued  for  the  recovery  of  certain  lands  as 
assigned  to  the  defendant  Priag  Singh  with- 
out any  valid  title  under  the  Hindoo  law. 
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Tbe  finding  of  the  Lower  Appellate  Court 
is  expressed   in  two  short   passages.     The 
Lower  Appellate  Court  says  :  "  Piiag  Singh 
"for  self  and  Ram  Narain  Singh  for  self  and 
"OD  behalf  of  his  brothers  mutually  divided 
*'tbe  mouzahs   forming  the  estate  of  their 
"deceased  father  among  themselves  in  equal 
"portions,  and  out  of  the  zerai  alone  the  de- 
"fendant  was   assigned   a   fourth  share    in 
**  addition  to  his  quarter  share  as  jetiunny 
Further   on :  •*  In    the   above    arrangement 
"Ram  Narain  acquiesced  for  eleven  years,  and 
"in  deeds  executed  from  lime  to  time  he  has 
"acknowledged  the  defendant's  right  to,  and 
"  possession  over,  i\iQ  jeiiums  land.     Also  the 
"plaintiff,  Dhoondh  Bahadoor  Singh,  came  of 
"age  in  1271   F.  (1864  A.  D.),  and  he  has 
*' acquiesced  in  the  arrangement  for  six  years, 
"and  in  deeds  executed  by  him  in  1864  and 
**io  1S68  he  has  admitted    his   knowledge 
"that  Priag  held  those  lands  2J&  jeitums,  and 
"had  a  right  so  to  hold  them."     The  Lower 
Appellate  Court  then  notices  the  objection 
tl^t,  ander  the  Hindoo  law,  the  award  of  a 
larger  share  to  the  eldest  brother  was  illegal, 
bot  goes  on  to  say  that  the  transaction  was  a 
voluntary  family  arrangement,  and  the  mem- 
bers of  the  family  were  quite  competent  to 
eater  into   any    arrangement    they    pleased 
sunong  themselves  in    regard    to  their  own 
properly. 

I  think  the  judgment  of  the  Lower  Appel- 
late Court  is  right,  and  cannot  be  disturbed 
in  special  appeal.  There  is  some  evidence 
to  justify  the  above  findings  of  fact  by  the 
Lower  Appellate  Court.  No  contention  is 
raised  as  10  the  finding  being  based  on  no  evi- 
dence, but  it  is  argued  that  it  is  against  the 
weight  of  evidence.  Now,  weight  of  evi- 
dence is  not  a  point  on  which  we  are  to 
interfere  in  special  appeal,  as  it  is  for  the 
Lower  Appellate  Court  to  decide  what  amount 
of  credibility  is  due  to  what  evidence.  1  see 
no  error  in  law  in  the  judgment  of  the 
Lower  Appellate  Court  on  the  facts,  and  we 
tberefore  dismiss  this  special  appeal  with 
costs. 

Markhyy  J, — I  also  think  that  this  special 
appeal  must  be  dismissed.  As  regards  the  first 
point,  it  does  not  seem  necessary  to  consider 
whether  or  not  an  order  allowing  the  relation 
of  a  minor  to  institute  a  suit  on  his  behalf 
without  a  certificate  from  Court  is  or  is  not 
open  to  appeal ;  because  whether  or  no  it  is 
80,  I  think  it  is  always  in  the  discretion  of 
My  Court  to  deal  with  the  case  of  the  infant 
according  to  what  it  may  consider  necessary 
to  protect  his  interests.  Indeed,  it  is  not  only 
open  to  it,  hut  it  is  bound  to  do  so.    What 


I  understand  the  Lower  Appellate  Court  in 
this  case  to  have  done  is  that,  coming  to  the 
conclusion  that  the  minor  is  not  properly 
represented,  he  refused  to  allow  a  decree  dis- 
missing his  suit  to  be  passed  against  him, 
which,  when  he  came  of  age,  he  would  be 
unable  to  dispute.  I  think  the  Judge  has 
taken  the  course  which,  under  the  circum- 
stances, is  the  right  one.  Thinking  that  the 
minor  is  not  properly  represented,  he  has  struck 
him  out  of  the  suit,  so  that  the  result  might 
not  be  binding  against  him ;  so  that,  as  I  have 
said  before,  the  question  as  to  whether  an 
appeal  lies  fro:n  an  order  allowing  the  rela- 
tive of  a  minor  to  institute  a  suit  on  his  be- 
half without  a  certificate  from  Court  does  not 
arise  before  us. 

On  the  other  point,  I  have  nothing  to  add 
to  what  has  been  said  by  Mr.  Justice  Bayley, 
namely,  that  there  is  no  ground  for  us  to  inter- 
fere in  special  appeal. 


The  20th  February  1872. 
Present  : 

The  Hon'ble  G.  Loch  and  W.  Ainslie, 

Judges, 

Ghatwalee  Tenures  (Nature  of). 
Case  No.  2648  of  1868. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  0/  Bhaugulporey  dated  the 
28th  May  186S,  affirming  a  decision  of 
the    Subordinate   Judge    of  that   district^ 

dated  the  nth  July  186 j, 

• 
Rajah  Leelanund  Singh  and  another  (two 
of  the  Plaintiffs),  Appellants, 

versus 

Kunhya  Lall  and  others  (Defendants), 
Respondents, 

Messrs,  G,  C,  Paul  and  R.  E,  Twidale 
for  Appellants. 

No  one  for  Respondents. 

As  to  the  nature  of  ^hatioalee  tenures  and  the  rulings 
of  the  High  Court  which  should  gfovern  such  cases. 

Loch,  J, — This  is  one  of  a  number  of 
appeals  filed  in  this  Court,  either  as  regular 
or  special  appeals,  which  were  allowed  to  lie 
over,  as  the  parties  proposed  to  come  to  an 
amicable  arrangement.  All  the  other  cases 
beside  this  and  No.  2659  have  been  settled, 
and  we  are  now  asked  to  dispose  of  these  two 
remaining  cases. 
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On  5th  May  1865,  the  Subordinate  Judge 
of  Bhaugulpore  disposed  of  suits  103,  104, 
and  others  by  one  judgment.  The  latter 
(104)  being  valued  under  Rs.  5,cxx}  was 
appealed  to  the  Judge,  the  former  being 
above  Rs.  5,000  was  appealed  to  the  High 
Court  and  was  registered  as  Regular  Appeal 
No.  296,  and  was  disposed  of  by  the  High 
Court  on  5th  July  1866  (6  Weekly  Reporter, 
page  80),  which  reversed  the  judgment  of  the 
Court  below. 

The  appeal  in  No.  104  preferred  to  the 
Judge  was  dismissed,  the  order  of  the  Sub- 
ordinate Judge  being  affirmed,  and  from  the 
Judge's  order  the  present  Special  Appeal 
No.  2648  has  been  preferred. 

The  Judge  has  rested  his  judgment  on  a 
Full  Bench  decision  in  the  case  of  Kooldeep 
Narain  (6  Weekly  Reporter  199),  in  which 
the  judgment  of  the  Subordinate  Judge  was 
affirmed;  and  the  Judge  considers  that  the 
decision  in  question  lays  down  broad  and 
general  principles  which  should  guide  the 
Courts  in  disposing  of  these  ghatwaUe 
cases.  But  the  Ji;dge  has  overlooked  the  fact 
that  the  decision  in  the  case  of  Kooldeep 
was  limited,  by  the  majority  of  the  Judges 
before  whom  it  came,  to  the  particular  cir- 
cumstances of  the  case ;  and  though  the  Chief 
Justice  expressed  certain  views  as  to  the 
position  of  the  ghatwah^  those  views  were 
not  concurred  in  by  the  other  Judges  and 
subsequentto  the  Full  Bench  decision  when  an 
application  was  made  to  review  the  judgment 
of  the  5th  July  1866,  the  application  was  re- 
fused by  the  Judges  of  the  Division  Bench  who 
heard  that  case  though  they  were  cognizant 
of  the  decision  come  to  by  th^  Full  Bench  in 
Kooldeep  Narain's  case.  Thus  we  have  two 
opposite  judgments  of  Appellate  Courts  upon 
an  appeal  from  the  judgment  of  the  first 
Court,  that  of  the  High  Court  of  5th  July 
1866,  reversing  the  decision  of  the  first  Court, 
and  that  of  the  Judges  of  28th  May  1868 
affirming  it.  I  have  elsewhere  expressed 
my  opinion  as  to  the  nature  of  these  ghat- 
waUe tenures;  and  as  the  tenure  in  this  case 
is  of  a  similar  character  to  that  which  formed 
the  subject  of  Appeal  296,  disposed  of  by 
this  Court  on  5th  July  1866,  I  think  tKat 
judgment  should  govern  the  finding  in  this 
case.  1  reverse,  therefore,  the  judgments 
of  the  Courts  below,  and  give  a  decree  for 
the  plaintiff  with  costs. 

Ainslie,  J, — These  very  judgments,  which 
have  now  been  affirmed  by  the  Judge,  were 
reversed  by  a  Division  Bench  of  this  Court 
in  1866,  and  the  decisions  were  adhered  to 
on  review  after  the  judgment  of  the  Full 


Bench  was  delivered  in  the  case  of  Kooldeep 
Narain  Singh  versus  Mohadeo  Singh.  It 
would  have  saved  unnecessary  litigation  if 
the  Judge  had  followed  the  ruling  of  this 
Court  on  these  particular  judgments.  I  think 
we  are  bound  to  follow  the  rulings  of  the 
Court  already  recorded,  and  concur  in  revers- 
ing the  decrees  of  the  Lower  Appellate  Court 
and  Court  of  first  instance  and  allowing  this 
appeal,  giving  the  plaintiff  a  decree  in  the 
suit  with  costs. 


The  22nd  February  1872. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  KL,  Chuf 
Justice^  and  the  Hon'ble  A.  G.  Macpherscm 
and  F.  A.  Glover,  Judges, 


Ramghur  R«j  or  Zemindaree— 'Ancestral 
petty  —  Impartible    Estate  — ^J  oint-Fuuly  — 
Succession — Ezdusion  of  Fema' 
Law— Custom. 

Case  No.  3  of  187 1. 

Appeal  preferred  under  section  1$  of  the 
Letters  Patent  of  2Sth  December  186^^ 
against  a  judgment  of  the  Hon  hie  Louit 
S,  Jackson  and  W.  Markby,  two  of  the 
Judges  of  this  Courts  dated  the  14/h  April 
18'jiy  in  Regular  Appeal  No.  .25^  of 
1868,  from  a  decree  of  the  Zillah  Court 
of  Lohurduggay  dated  the  t2th  SeptenLher 
1868 y  the  said  Judges  having  been  equalfy 
divided  in  opinion. 

Maharanee  Heeranath  Kooer  (Defendant), 

Appellant^ 

versus 

Baboo  Burm  Narain  Singh  (PlaintiflE), 
Respondent. 

Messrs.  J.  W.  B,  Money  and  M.  M.   Ghosf'i 
and  Baboo  Bern  Chunder  Rannerjee    for 

Appellant. 

Mr.  J.  T.   Woodrooffe  and  Baboos  Unnoda 
Pershad    Bannerjee,     Mohesh      Chunder ' 
Chowdhry,     Romesh     Chunder      JUiittr^ 
Aubinash  Chunder  Bannerjee,  and  Gopal 
Chunder  Bannerjee  for  Respondent. 

Upon  the  authority  of  decided  cases  as  well  as  the 
evidence  of  custom  in  the  family,  it  was  held  that  the 
raj  or  zemindaree  of  Ramj^hurbein^  an  ancestral  iiapax* 
tible  estate,  and  the  family  an  undivided  family  s^ovem* 
ed  by  the  Miiaksharay  the  plaintiff,  as  eldest  male  henv ' 
was  entitled  to  succeed  to  the  dignity  and  estates  of  tfa» 
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family  in  preference  to  the  mother  of  the  late  infant 
Rajih  and  widow  of  his  father,  the  last  actual  Rajah. 

The  appeal  in  this  case  was  originally 
heardf  on  I  he  i^th  April  tSyt,  be/ore  Z. 
S,  jfackson  and  Markhy,  JJ">  who  deliver- 
ed the  following  judgments : — 

L,  S.  Jackson,  J, — The  subject  of  investi- 
gation in  this  suit  is  the  right  of  succession 
to  the  raj  or  zemindaree  (the  dignity  and  the 
estates)  of  Ramgbur  in  Chota  Nagpore,  vacant 
by  the  death  of  Triloknath,  the  infant  son  of 
the  last  actaal  Maharajah,  Ramnath  Singh, 
'  Bahadoor.  The  infant  in  question  was  a  post- 
hamoas  ciiild,  and  it  seems  that,  on  the  death 
of  the  Maharajah  without  issue,  the  Court  of 
Wards  had  assumed  the  charge  of  the  estates, 
vhich  it  still  retains,  pending  a  decision  by 
Ibe  Civil  Courts  as  to  the  party  really  entitled. 
The  present  suit  was  commenced  by  Baboo 
Bonn  Narain  Singh,  as  next  cognite,  against 
officer  of  the  Court  of  Wards  in  posses- 
n,  and  against  the  widow  of  the  late  Mahi- 
ijah  Ramnath,  mother  of  the  deceased 
lant,  as  ^'opposer  of  the  plaintiff's  claim." 
is  lady  alleged  herself  to  be  entitled  as  heir 
the  death  of  her  hu'sband  and  her  son  ;  but 
e  claimed  one  portion  of  the  property  in 
tit,  namely,  Gaddee  Khurkhar,  as  her  own, 
iogitto  have  been  purchased  for  her  with 
money  by  her  late  husband.  In  a  separate 
it  the  same  local  Court  had  to  decide 
een  the  clainns  of  the  present  plaintiff  and 
third  person  who  asserted  his  right  as  a 
er  kinsman,  but  cognate.  Burm  Narain 
saccessful  in  both  suits,  and  both  his  op- 
iients  appealed  to  this  Court ;  the  appeal  of 
cogoaie  has  been  decided,  and  we  are  now 
cerned  with  the  appeal  of  the  widow- mo- 
5r. 

In  determining  this  appeal,  there  are  two 
fflslderations  which  it  seems  to  me  import- 
rt  to  keep  in  view.  The  first  is  that,  ah  hough 
point  of  form  Burm  Narain  is  plaintiff 
the  Ranee  a  defendant,  yet,  in  fact,  both 
id  upon  the  same  ground  as  claimants  of 
estate  which  is  in  the  custody  of  the  Court 
Wards,  and,  therefore,  the  burthen  of  proof 
not  lie  on  the  one  side  more  than  the 
Ihcr.  The  second  is  that  the  Ranee  does  not, 
ly  more  than  her  antagonist,  claim  the  pro- 
ty  under  the  strict  provisions  of  the  Hindoo 
^  but  that  both    parties,  while    referring 
rerally  to  the  shasiras  (see  the  plaint  and 
fitten  statement  respectively),  also  appealed 
^the  custom  which  regulates  the  devolution 
this  raj,  and  this,  1  think  it  abimdantly 
^Jw  for  other  reasons,  must  be  the  basis  of 
to  decision.    The  plaintiff  of  course  more 
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emphatically  relies  on  this  custom  or  koola^ 
char ;  but  the  defendant  also  gives  her  own 
version  of  it  so  as  to  show  her  own  right  and 
to  exclude  the  plaintiff,  which,  1  think,  is  evi- 
dent on  reading  the  5th,  6th,  7th,  and  8th,  and 
a  portion  of  the  last  paragraph  of  her  written 
statement  together.  But  what  seems  lo  me 
decisive  on  this  point  is  the  judgment  of  the 
Sudder  Court  in  18 13  between  the  ancestor 
of  Burm  Narain  and  the  Maharajah  of  that 
lime  (11  Sel.  Rep,,  pp.  92-97).  The  opinion 
of  the  Court  (which  disposed  of  the  suit) 
was  in  these  terms  :  "  Adverting,  however,  to 
the  extent  and  situation  of  the  estate,  to  the 
zeminilar  possessing  the  title  of  Rajah,  and  to 
his  maintaining  a  sort  of  feudal  establishment 
of  troops  and  dependent  yVj^^^/t/^rj,  the  Court 
could  entertain  little  doubt  that  it  was  not  a 
common  estate  divisible  by  the  laws  of  inherit- 
ance." It  docs  not  precisely  appear  whether 
the  Sudder  Dewany  Adawlut  concurred  in,  or 
dissented  from,  the  view  taken  by  the  Provincial 
Court  in  thai  case,  namely,  that  Regulation  X. 
of  1800  did  not  apply  to  the  estate  (I 
should  have  been  inclined  to  think  that  it 
did) ;  but  the  question  does  not  seem  to  be  of 
mucii  importance,  for  the  custom  abolished 
by  Regulation  XI.  of  1793,  and  partially  re- 
stored by  the  later  law,  is  that  of  non-parti- 
tion, and  that  alone.  Nor,  I  think,  is  it  ma- 
terial to  inquire  whether,  as  stated  by  Baboo 
Shama  ChurnSircar  [in  his  digest,  p.  19  (foot- 
note), 2nd  edition]  the  effect  of  the  bewasla 
and  the  judgment  in  the  case  of  Ishan  Chand 
vs,  Ishur  Chunder  Roy  is  to  clothe  huge 
zemindaries  wiih  the  attributes  of  principa- 
lities. 

The  term  Raj  and  the  title  Rajah,  as  used 
in  modern  limes,  do  undoubtedly  occasion  a 
certain  amount  of  confusion.  •  A  pretty  clear 
account  will  be  found  in  the  answers  to  a 
series  of  questions  on  the  rights  and  privileges 
of  land  holders  given  by  Gholam  HosseinKhan 
(author  of  the  Siar-ool  Mooklakhireen)  and 
the  Roy  Royan  printed  in  Harrington's 
Analysis,  \'ol.  HI,  pp.  3U-356.  See  special- 
ly the  answers  to  question  31,  and  the  case  of 
Rajah  Tej  Sing  (then  called  Tej  Sing)  is  ex- 
presslv  mentioned  by  Gholam  Hossein  Khan, 
whoValls  him  (question  30)  the  zemindar  of 
Ramghur.  The  true  question,  therefore,  in 
this  case  seems  to  be  whether  the  custom  of 
the  Ramghur  zemindaree  or  raj,  as  deposed 
to  bv  persons  acquainted  with  it,  as  known 
by  public  functionaries  of  the  district,  as  re- 
cognized by  the  family  itself,  and  as  establish- 
ed by  precedents,  favours  the  succession  of  the 
male  line  or  of  the  widow  and  mother.  The 
question  has  been  a  little  complicated  by  a 

60— a 


5i8 


Civil 


THt  WStKLY   RSPOftTKR. 


Rulings. 


[Vol.  xvn. 


shifting  or  widening  of  the  issue  (I  am  not 
sare  which)  so  as  to  include  a  local  custom ; 
bat  it  seems  to  me  that,  as  far  as  the  plaintiff 
is  concerned,  this  amounts  to  nothing  more 
than  his  seeking  to  strengthen  his  evidence  as 
to  koolachar  or  custom  in  his  own  family,  by 
showing  that  a  similar  custom  prevailed  in 
families  of  the  same,  or  nearly  the  same,  rank 
in  the  vicinity.  If  we  look  at  it  in  this  point 
of  view,  we  are,  I  think,  relieved  from  cer- 
tain difficulties  as  to  the  kind  of  proof  requir* 
ed,  and  as  to  the  precise  allegation  of  the 
plaintiff.  In  this  way  also  we  are  less  em- 
barrassed by  abstract  questions  of  Hindoo  law ; 
and  we  also  conform  to  the  injunctions  of 
Menu,  Book  VIII.  v.  41,  where  he  pre- 
scribes inquiry  into  the  "  rules  of  certain 
families  as  among  the  peculiar  laws  which 
•are  to  be  established"  (if  they  be  not  repug- 
nant to  the  law  of  God,  adds  Culluca). 

Upon  the  issue  I  have  stated,  it  seems  to 
me  that  the  plaintiff  was  entitled  to  judgment, 
and  that  he  has  been  properly  declared  enti- 
tled to  succeed  to  the  raj  and  the  estates.  I 
think  that  the  witnesses  called  by  the  plaintiff 
prove  that,  in  the  belief  of  members  of  the 
family  and  by  general  repute,  the  koolachar 
excluded  females.  From  the  mode  in  which 
the  Judge's  notes  of  the  evidence  are  worded, 
it  would  seem,  at  first  sight,  as  if  the 
witnesses,  or  at  any  rate  most  of  them,  meant 
to  affirm,  as  the  only  custom  with  which  they 
were  acquainted,  the  succession  of  a  single 
heir,  and  the  non-participation  of  younger  bro- 
thers; but  I  think  this  was  not  the  meaning 
of  the  witnesses  as  shown  by  the  original  de- 
positions, and  that  they  meant  to  be  as  ex- 
plicit on  the  one  point  as  on  the  other.  The 
occasional  conflict  between  the  Judge's 
memoranda  and  the  recorded  depositions  is  no 
doubt  very  embarrassing,  and  it  is  especially 
vexatious  where  the  memorandum  is  not  full, 
and  where  the  Judges  of  appeal  are  unac- 
quainted, or  imperfectly  acquainted,  with  the 
vernaculars.  In  fact,  the  more  nearly  the  note 
approaches  to  a  complete  representation  of  the 
witnesses'  testimony,  the  greater  is  the  diffi- 
culty ;  and  I  may  say  that,  in  some  cases,  the 
inclination  of  my  mind  has  been  to  suspect  that 
the  note  represented  more  exactly  the  wit- 
nesses'meaning  than  the  actual  deposition  did. 
But  I  think  there  can  be  no  doubt  that,  in 
case  of  difference,  the  actual  recorded  evidence 
in  exienso  is  what  we  must  be  guided 
by,  and  it  is  to  be  hoped  that  the  Proce- 
dure Code  may  shortly  be  improved  in 
this  respect,  so  as  to  get  rid  altogether  of 
the  double  record. 

And  in  considering  the  recorded  evidence 


in  this  case  as  well  as  the  written  statements, 
allegations,  and  oral  pleadings  of  the  parties, 
large  allowance  must  be  made  for  the  cir- 
cumstances of  the  trial.  Courts  highly  un- 
technical  and  simple,  pleaders  very  imper- 
fectly educated,  and  trained  agents  whose 
advice  continually  misleads,  compel  us  to  be 
extremely  cautious  in  the  inference  we 
draw  from  the  line  taken  by  either  party  it 
Court,  and  in  the  construction  which  we  pnt^ 
on  the  evidence  recorded.  It  is  safer  to! 
collect  the  meaning  of  a  witness  from  the 
whole  of  his  testimony  than  to  give  ihdf 
full  meaning  to  isolated  parts  of  it ;  and  3 
the  witnesses  in  the  present  case  be  so  dealt 
with,  I  think  the  plaintiff's  contention  wiH 
be  found  to  be  amply  substantiated,  so  fa^ 
that  is,  as  in  the  nature  of  the  case  the  ^Hk 
nesses  could  go.  For  instance,  I  underst 
the  first  witness,  Thakoor  Jeth  Sing, 
witness  from  his  age  and  position  of  gn 
importance,  to  affirm  a  family-custom,  w 
Maharanees,  widows,  do  not  inherit 
estates,  but  receive  an  assignment  of 
worth  Rs.  4,000  yearly  for  their  m 
tenance.  He  also  affirms  the  custom  of 
cession  by  a  single  heir,  younger  brot 
receiving  maintenance  in  both  cases, 
usual  under  the  Mitakshara^  indicating 
capacity  for,  and  exclusion  from,  inheri 
of  the  estate.  In  like  manner,  Th 
Sirree  Singh,  a  person  of  good  famitf 
would  seem,  though  not  of  the  Ram 
house,  positively  says:  ''No  Maharanee 
ever  sat  on  the  guddee ;  it  is  not  the  cu 
of  the  family,"  which  in  native  idiom, 
tantamount  to  saying  there  is  a  c 
against  it.  The  third  witness,  Nand 
Sing,  does  not  speak  very  decidedly, 
the  tendency  of  his  evidence  is  ag; 
female  succession,  and  it  is  remarkable 
such  evidence  was,  though  remotely,  a 
his  own  interest,  his  father  having  marrl 
daughter  of  Koonwar  Boh  Singh  (plain 
ancestor  and  youngest  son  of  the 
Maharajah),  and  he  himself,  therefore, 
in  the  possible  line  of  descent  if  daugl 
sons  could  inherit,  which,  according  to 
other  witnesses,  they  could  not  in 
family.  The  4th  and  5th  witnesses  m 
say  that  they  have  never  heard  of  instant 
of  a  woman  succeeding  to  the  guddee ; 
it  is  to  be  observed  that  the  defendant  d 
not  appear  to  have  asked  in  cross-exam 
tion  whether  a  female  could  succeed  if 
case  were  to  arise.  The  same  obse 
applies  to  the  6th  witness,  but  he  refers 
the  fact  (as  did  the  preceding  witness)  of 
widows  of  three  previous  Maharajabs 
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aNve,  and  (says  the  preceding  witness)  in  the 
receipt  of  maintenance.  The  9th  witness 
strongly  affirms  the  custom  to  exclude 
females,  and  he  is  descended  on  the  maternal 
side-  from  this  family.  A  still  more  im- 
portant witness  is  the  Rajah  of  Heersote 
(No.  11),  the  head  of  another  great  family 
vhich  intermarried  with  that  of  Echuk 
(Ramghar),  and  he  distinctly  affirms  that 
neither  in  his  own  family  nor  in  that  of 
Kamghor  are  females  capable  of  succeeding, 
h  is  trae  he  goes  on  to  state  :  '*  I  say  this 
because  no  woman  has  ever  sat  on  the  gud- 
in  in  that  family  or  in  mine."  I  do  not 
understand  the  witness  by  these  words  to 
Ittract  bis  previous  affirmance  of  the  custom, 
merely  to  support  it  by  reference  to  the 
Some  of  these  witnesses  were  after- 
ds  re-called,  and  gave  evidence  to  prove 
er  instances  in  which  a  similar  'custom 
d,  and  had  been  maintained  in  spite  of 
by  the  widows  to  break  through  it. 
hst  no  hesitation  in  saying  that,  if  we  are 
decide  between  this  evidence  and  that 
kb  is  adduced  by  the  defendant  to  rebut 
I  prefer  the  evidence  for  the  plaintiff, 
to  my  mind  the  oral  evidence  is  the 
convincing  part  of  the  plaintiff's  case, 
there  is  much  more  decisive  matter  be- 
For  the  purpose  of  ascertaining  the 
of  any  given  family  in  particular 
jats,  there  can  be  no  more  important 
of  information  than  the  declaration 
successive  heads  of  the  family  on  solemn 
sions,  and  in  this  case  that  source  of 
nnation  is  open  to  us.  In  the  first  place 
have  the  return  made  by  Maharajah 
bboonath  Sing  on  the  22nd  June  1846, 
obedience  to  a  requisition  of  the  Governor- 
rai's  Agent  and  Commissioner,  calling 
a  statement  of  heirship  to  the  zemindaree 
ilakadan  of  the  division.  On  that 
ion  the  Maharajah  distinctly  and 
Hcly  acknowledged  the  plaintiff  Burm 
in  as  heir  next  in  succession  to  his  sur- 
broiher  Ramnath,  who  followed  him 
harajah.  It  is  said  that  the  form  in 
the  return  is  framed  would  not  permit 
the  mention  of  wives,  but  this  appears  to 
to  be  quite  idle ;  the  paper  is  called  a 
ement  of  heirship/'  and  the  ample 
mn  of "  remarks"  would  certainly  permit, 
voald  have  contained,  the  mention  of  the 
if  she  had  been  capable  of  succeeding, 
the  Maharajah  left  a  widow,  and  as 
%  Hindoos  marriage  is  contracted  at  a 
early  age,  1  think  it  is  to  be  presumed 
ke  was  married  at  the  time  he  made  this 
tirn— a  presumption  much  strengthened 


by  the  words  in  the  4th  column  of  the  form 
"  at  present  no  son  is  born."  These  words 
appear  to  me  indicative  of  the  married  state 
and  of  the  expectation  of  issue.  This  pub- 
lic act  of  the  Maharajah  Sumbhoonath  Sing 
appears  to  me  to  be  an  insuperable  obstacle 
for  the  defendant,  and  all  but  conclusive  in 
favour  of  the  plaintiff. 

But  next  we  have  the  petition  or  memorial 
of  the  succeeding  Maharajah;  but  before 
I  speak  of  that  paper,  I  will  advert  to  the 
history  of  succession  in  the  family.  Testi- 
mony seems  unanimous  as  to  this,  that 
neither  in  times  antecedent  to  Tej  Sing,  the 
first  Rajah  of  the  present  family^  nor  in 
later  days,  has  there  been  any  instance  of  a 
female  succeeding  to  the  guddee;  but,  as 
observed  by  the  Judge  below,  there  is  no 
exact  information  as  to  the  state  of  the 
family  before  Tej  Sing,  so  that  it  cannot  be 
said  whether  it  affords  examples  of  the 
supersession  of  a  female  heir  or  not.  Nor 
is  there  any  such  instance  in  the  early  days 
of  the  present  family,  for,  down  to  the 
generation  just  past,  there  has  been  abundant 
male  issue.  But  it  so  happened  that  the 
three  sons  of  Maharajah  Sidhnath  Sing 
(who  was  the  grandson  of  Tej  Sing)  all 
died  without  male,  or  indeed,  it  seems,  any 
issue,  but  leaving  widows.  In  each  instance 
the  succession  was  taken  up  by  the  next 
brother,  the  widows  being  passed  over. 
There  are  thus  i'^to  instances  which, 
although  modern,  are  in  exact  accordance 
with  the  custom  alleged  by  the  plaintiff. 

The  defendant  seeks  to  get  over  these 
facts  by  the  averment  contained  in  the  5th 
paragraph  of  her  written  statement,  where 
she  says  that  the  three  brothers  (of  whom  the 
last  was  her  husband)  had  lived  in  mutual 
gdbd  feeling  and  commensality,  and  "held 
in  partnership  the  ancestral  property."  She 
goes  on  to  say :  "In  this  estate  of  common 
interest,  on  the  demise  of  one  brother  with- 
out issue,  the  next  brother,  upon  receiving 
the  mark  of  Rajah-elect  on  his  forehead  from 
the  hands  of  his  elder  brother,  assumed  the 
reign  of  the  principality  one  after  another, 
and  ^or  reasons  above  stated,  as  also  under 
the  provisions  of  shasiras^  the  right  of  suc- 
cession to  the  raj  at  that  time  was  disallow- 
ed;" Now,  unfortunately  for  her,  the  deci- 
sion of  the  Sudder  Court  in  1813  had  set 
at  rest  the  question  of  "  partnership  "  in  the 
property,  not  to  speak  of  the  evidence  on 
that  point ;  and  it  is  difficult  to  conceive  any 
theory  of  joint-ownership  which  should 
make  brother  succeed  after  brother,  and  then 
suddenly  terminate  the  course  of  such  descent 
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in  favour  of  the  youngest  widow.  But 
the  defendant  apparently  rests  her  case  very 
much  on  the  fact  of  commensality  between 
the  brothers  as  justifying  their  preference  to 
widows ;  and  in  the  4th  paragraph  she  asserts 
that  plaintiff  is  disqualified  by  reason  of  his 
having  lived  (as  well  as  his  ancestors)  separate 
and  at  a  distance  from  the  senior  branch ; 
and  in  the  8th  paragraph  she  puts  this  in  a 
different  way  by  objecting  to  him  as  ^Jageer- 
dar.  These  objections  appear  to  be  disposed 
of  by  Maharajah  Sumbhoonath's  return, 
which  of  course  would  not  have  recognized 
Burm  Narain  if  he  had  been  disqualified 
for  any  such  reasons. 

But  it  is  on  this  point  of  the  case  that  the 
memorial  of  Maharajah  Ramnath,  which  I 
mentioned  a  little  way  back,  appears  to  me 
to  have  so  much  si}2;nificance.  This  docu- 
ment is  dated  X7th  November  1862,  and  was 
written  by  way  of  answer  and  in  obedience 
to  a  perwannah  apparently  of  the  Deputy 
Commissioner,  transmitting  to  the  Maharajah 
for  explanation  two  copies  of  urzees  submitted 
by  Maharanee  Thakoornath  Sahee,  widow 
of  the  late  Maharajah  Sumbhoonath  Sing, 
in  which  she  appears  to  have  made  certain 
allegations  and  complaints,  to  the  refuta- 
tion of  which  accordingly  the  Rajah  addresses 
himself. 

In  considering  the  terms  of  this  petition,  it 
is  natural  to  observe  that  it  begins  with  a 
most  important  recital.*  It  sets  out  the  con- 
tents of  the  oflicial  penvannahs,  to  which  it 
is  an  answer,  to  the  following  effect:  "That 
Koonwar  Ramnath  Sing,  brother  and  heir 
of  the  deceased  Maharajah  Sumbhoonath 
Sing,  has  been  appointed  Rajah;  that  the 
Maharanee,  petitioner,  is  entitled  to  main- 
tenance only,i'.  &c.,  &c.  The  title*  of  the 
Rajah  being  thus  fully  acknowledged  by  the 
official  whom  he  was  addressing,  it  was  not 
necessary  for  him  to  insist  upon  the  validity 
of  that  title,  or  else  we  might  have  expected 
to  find  a  clear  statement  of  the  custom  on 
which  that  title  rested ;  but  he  is  only  con- 
cerned to  answer  the  particular  statements 
made  by  the  Maharanee  to  which  his  atten- 
tion had  been  called.  But  what  has  struck 
me  very  much  in  connection  with  this  paper 
is  this.  If  the  custom  or  tradition  of  the 
family  had  been  what  the  defendant 
represents,  namely,  that,  of  brothers  living  in 
commensality,  one  took  after  the  other  in  the 
absence  of  male  issue,  and  that  the  last  of 
such  brothers  would  be  succeeded  by  his 
widow  (the  brief  existence  of  the  posthu- 
mous son  is  little  noticed  throughout  this 
case),  we  should  most  probably^  have  found 


it  asserted  in  the  petition  of  this  Rajah,  for 
he  was   precisely   in  this   position :  the  last 
of  three  brothers  who  had,  one  after  another, 
succeeded  to  the  guddee,  not  young,  married, 
but  with  doubtful  chances  of  male  issue. .  Is  \ 
it  likely  that  in  such  circumstances  bewoald  ' 
not  have  served  the  claim  of  his  own  wife  i 
(the   now   defendant)   as   against  a  distant 
relation,  with  whom  he  does  not  appear  to 
have  been  on  any  terms  of  intimacy?     But 
he  nowhere  makes  any  reference  to  such 
rights,  and  speaks   of  the  wife  of  the  ]ate 
Maharajah  as  being  entitled  to  maimeoance, 
according    to    the   custom   of    the   family,  \ 
''just  as  other  Maharanees  receive,"  wiihoiit  •, 
any  sort  of   distinction.     Nor  does  he  ^p- 
pear,  at  any  time  previous  to  his  death,  la 
have  made  any  such  statement  in  her  favooTt 
although  he  might  reasonably  have  been  ex*. 
pected   to  do  so;   for  she   was  only   threv 
months  advanced  in  pregnancy  at  ihs  ti 
of  his  death,  and  it  would  he  of  course  ui 
certain  of  which  sex  the  child  would  be. 

Another  very  important  point  in  the  plainly 
iif*s  favour  is  the  declaration  of  the  judge  « 
tried  the  suit,  that  in  that  part  of  the  coo 
women  do  not  inherit  estates  of  the  cl 
to  which  the  Ramghur  zemindaree   belon 
I  understand  the  Judge  to  refer,  not  merely 
the  district  of  Lotiardugga  in  which  he  h 
pened  to  be  sitting,  or  that  of  Hizireebagh 
which  the  suit   properly   belonged,    but 
the  division  or  province  of  Chota  Nag^i 
and  the  declaration  is  of  the  more  important 
because  the  Judge  is  not  merely  the  offi 
presiding  in  the  Civil  Court,  but  also  ti 
head  of  the  district  in  executive  matters,  a 
necessarily  versed  in  the  political  conditl 
of  the  province. 

The   times  and  the    present   constituu 
of  our  Civil  Courts  are  favourable  to  the  ai 
vancement  of  claims  which   in  other    da; 
would  not  have  been  brought  forward.     Tte^ 
pretension  which  was  faintly  suggested 
the  death  of  a  former  Maharajah  has  no« 
been  set  up  with  more  boldness;  but  I  thi 
it  has  been   properly  overruled,   and  I  aflli 
bound  to  add  that,  according  to  my  own  knov 
ledge  and  belief  in  such  cases,  to  reverse  t 
judgment  of  the  Court  below,  and  to  sanctioa* 
the  claims  of  the  defendant,  would  create  4 
most  dangerous  precedent,  and  would  intr<K 
duce  into  a  large  tract  of  country  the 
serious  confusion  and  distrust. 

In  my  judgment,  therefore,  the  decision 
the  lower  Court  should  be  affirmed  and 
appeal  dismissed  with  costs. 

Markby,  J. — ^This  was  a  suit  brought  bf  tbi 
plaintiff  to  recover  a  large  amount  of  real  and 
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persooaJ  property  which  was  in  the  hands  of 
the  Court  of  Wards.  The  plaintiff  alleged  that 
the  property  in  question  belonged  to  him  as 
successor  to  the  raj  of  Ramghur.  The  repre- 
seqtative  of  the  Court  of  Wards,  who  is  a 
defendant,  claims  no  interest  in  or  right  to 
retaia  the  property,  and  only  asks  for  costs. 
The  other  defendant  claims  also,  by  right  of 
SQCcession,  all  the  property  except  that  called 
Guddee  Kburkhar,  and  this  she  claims  as 
her  stridhun. 

The  general  history  of  the  Ramghur  family 
and  the  estates  belonging  to  it  during  the 
past  100  years  is  well-known  and  not  disput- 
ed. About  the  year  1772,  the  then  Rajah, 
Mokund  Sing,  having  come  into  collision 
with  the  British  Government  on  account  of 
his  refusal  to  pay  revenue,  an  expedition  was 
sent  against  him.  Two  members  of  the 
limily,  Tej  Sing  and  Jyesree  Sing,  assisted 
;  the  British  Government  against  their  relative  ; 
^tod  ultimately,  the  estate  having  been  declar- 
ed to  be  forfeited,  it  was  conferred  upon  Tej 
:  Sing  by  the  British  Government,  together  with 
Ihe  title  of  Rajah  or  Maharajah,,  which  is 
Ihe  title  generally  used  in  this  family.  Suc- 
;Cessive  pottahs  were  granted  by  the  British 
(lOveratnent  to  Maharajah  Tej  Sing  and  his 
'eldest  son,  Maharajah  Parusnath  Sing,  for 
limited  periods;  and  ultimately,  on  the  25th 
March  1790,  an  ordinary  settlement  for  ten 
Tears  was  made  with  Maharajah  Muninath 
Sing,  the  eldest  son  of  Maharajah  Parusnath 
Sing,  which  settlement  was  by  legislative 
'provision  subsequently  made  perpetual. 

In  the  lifetime  of  Maharajah  Muninath  Sing, 
t  claim  was  made  by  Bodh  Singh,  the  young- 
*tst  son  of  Maharajah  Tej  Sing,  to  have  the 
family-property  divided  in  the  usual  way. 
'The  claim  was  contested,  and  the  litigation 
vas  continued  after  the  death  of  Maharajah 
'Honinath  Sing  by  his  eldest  son,  Maharajah 
'Sidhoatb  Sing.  Bodh  Singh  in  that  case  rest- 
I  cd  his  claim  to  the  partition  on  two  grounds — 
I  'i/,  on  an  arrangement '  between  the  Maha- 
I'ntjah  Tej  Sing  and  his  sons  made  at  the 
I  time  of  the  grant ;  and,  2ndlyy  on  the  gene- 
I  tal  law  of  inheritance.  The  Suddcr  Court, 
confirming  the  decision  of  the  Courts  below, 
considered  that  the  alleged  arrangement  was 
not  established  by  proof ;  and  according  to 
^t  repoit  of  the  case  in  the  Select  Reports, 
O'ol.  2,  page  97),  "  With  respect  to  the  vali- 
dity of  the  claim  of  the  plaintiff  according  to 
tbc  Hindoo  Law  of  Inheritance,  the  Court 
<^erved,  that  this  point  turned  upon  the 
farther  question,  whether  the  estate  in  dispute 
'vas  to  be  considered  a  common  zemindaree 
divisible  by  the  laws  of  inheritance,  or  one 


of  those  estates  which  by  the  custom  noticed 
in,  and  abolished  by,  Regulation  XI.  of  1 793' 
(but  restored  by  Regulation  X.  of  1800) 
"descended  to  one  heir  in  exclusion  of  all 
the  other  members  of  the  family.  Adverting, 
however,  to  the  extent  and  situation  of  the 
estate,  to  the  zemindar  possessing  the  title 
of  Rajah,  and  to  his  maintaining  a  sort  of 
feudal  establishment  of  troops  and  dependent 
jageerdarsy  the  Court  could  entertain  little 
doubt  that  it  was  not  a  common  zemindaree 
divisible  by  the  laws  of  inheritance" — the 
term  Raj  is  not  used  in  this  j-udgment — that 
the  Maharajah  on  that  occasion,  in  stating 
his  case,  says,  "  According  to  the  custom  of 
the  mountainous  country  and  the  usage  of  the 
family,  the  estate  was  not  divisible,  but  that, 
on  the  death  of  the  Rajah  for  the  time  being, 
he  is  always  succeeded,  in  the  raj  and 
zemindaree  by  the  eldest  son,  to  the  entire  ex- 
clusion of  the  other  branches  of  the  family.'* 
Maharajah  Sidhnath  Sing,  who  was  thus 
confirmed  in  the  possession  of  the  dignity 
and  estates,  left  three  sons.  Maharajah  Luch- 
meenath  Sing,  who  died  in  the  year  1842 
without  issue,  but  leaving  a  widow.  The 
widow  did  not,  however,  succeed,  as  she  would 
have  done  in  the  usual  course  of  succession, 
to  a  husband's  separate  estate,  but  the  next 
brother,  Maharajah  Sumbhoonath  Sing,  did 
so.  He  died  about  the  year  1862,  also  with- 
out issue  and  leaving  a  widow ;  but  again  the 
widow  was  passed  over,  and  the  succession 
was  assumed  by  Maharajah  Ramnath  Sing, 
who  died  on  the  9th  October  1866,  leaving 
his  widow,  the  present  defendant.  She  was 
then  pregnant,  and  was  delivered  of  a  son 
in  the  following  April ;  but  this  son  survived 
only  a  few  months,  and  it  was  during  this 
period  that  the  Court  of  W^ards  took  pos- 
session of  the  estate.  On  the  death  of  this 
child,  both  the  plaintiff  and  the  female  defend- 
ant claimed  the  property,  and  the  plaintiff 
brought  this  suit. 

What  we  have,  therefore,  to  consider  is 
whether  the  plaintiff  has  made  out  his  title. 
If  he  has  not,  this  suit  must  be  dismissed 
without  regard  to  whether  the  widow  has 
made  out  her  claim  or  not. 

Before  considering  whether  the  plaintiff's 
title  is  established  by  the  evidence,  I  will 
state  generally  what  I  consider  to  be  the  nature 
of  the  claim  which  the  plaintiff  seeks  to  es- 
tablish, and  which  differs  in  important  par- 
ticulars from  an  ordinary  claim  to  immove- 
able property. 

I  am  not  aware  of  any  definition  of  a  raj 
which  will  enable  me  to  say  precisely,  whe- 
ther or  not  the  succession  in  dispute  in  this 
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case  is  properly  denominated  the  succession 
to  a  raj.  I  imagine  that,  where  that  term  is 
used,  it  rather  represents  a  dignity  than  an 
estate,  though  it  may  sometimes  be  used  to  in- 
clude an  estate  where  that  estate  is  appurten- 
ant to  the  dignity ;  and  from  the  expressions 
which  have  been  currently  used  in  this 
family)  such  as  ** ascending  the  guddee" 
'* affixing  the  teeluky'  and  so  forth,  I  ima- 
gine that  there  was  in  this  family  some  here- 
ditary dignity,  and  this  dignity  has  been 
sometimes  called  a  raj. 

It  is  at  any  rate  certain  that  the  estates 
now  in  dispute  are  not  susceptible  of  divi- 
sion, and  that  the  persons  who,  under  the 
ordinary  Mitakshara  law  of  inheritance, 
would  have  been  joint-owners,  were  entitled 
to  maintenance  only.  That  appears  to  have 
been  disputed  in  the  Court  below,  but  is  not 
in  dispute  now.  Whether  this  was  by  koo- 
lachar^  i,  e.,  family-custom,  or  by  local  cus- 
tom, or  how  otherwise,  has  not  in  this  case 
been  distinctly  asserted.  In  the  case  in  the 
Select  Reports  already  referred  to,  it  w  as  put 
by  the  then  Maharajah  on  two  grounds,  but 
of  course  only  one  can  exist  in  point  of  fact ; 
and  I  gather  that  the  Sudder  Court  considers 
that  the  custom  which  regulated  the  descent 
of  these  estates  was  that  abolished  by  Regu- 
lation XI.  of  1793,  and  re-established  by  Re- 
gulation X.  of  1800.  But  that  custom,  as 
it  exists  now,  is  not,  strictly  speaking,  either 
a  family  or  a  local  one.  It  is  hardly  what 
is  usually  called  a  custom  at  all.  It  is  the 
exceptional  course  of  descent  of  particular 
estates,  not  having  its  legal  origin  in  any  an- 
cient usage  of  a  family  or  district,  but  in 
purely  financial  considerations ;  and  clearly, 
therefore,  founded  on  the  special  permission 
or  agreement  o^the  ruling  power.  That  ex- 
ceptional course  of  descent  was  abolished,  but 
Regulation  X.  of  x8oo  provided  that  the 
"  local  custom  of  the  country"  in  the  Jungle 
Mehals  and  other  similar  districts  should 
nevertheless  be  continued  in  full  force. 

There  is  no  doubt  that  this  last  regulation 
applies  to  the  district  where  this  property  is 
situated,  and  the  Sudder  Court  seems  to  have 
thought  the  succession  to  these  estates  was 
governed  by  it.  But,  I  think,  it  may  be 
considered  as  a  matter  of  great  doubt  whe- 
ther these  regulations  have  any  application 
to  the  course  of  descent  either  of  the  dig- 
nity or  of  the  estates  of  this  family.  I  think 
it  more  probable  that  this  is  one  of  those 
cases  in  which  primogeniture  has  been  adopt- 
ed, not  for  financial  reasons  regarding  the 
estate,  as^tfis^he  cases  referred  to  in  Regul- 
ation XI.  of  i^'^*  l>ttt  for  political  reasons 
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regarding  the  dignity  which  at  one  time  was 
in  all  probability  if  not  regal  at  least  vice- 
regal, and  by  its  very  nature,  therefore,  in- 
divisible; and  it  appears  to  me  that  the 
estates  are,  as  the  plaintiff  puts  it  in  hk 
plaint,  appurtenant  to  the  raj,  or  as  it  is  ptt 
by  the  Privy  Council  in  the  case  of  the 
Tipperah  Raj  (and  which  comes  to  the  same 
thing),  the  title  to  the  dignity  and  to  tbe 
estate  are  one. 

If  this  be  the  right  view  of  this  case  (and, 
I  think,  it  is  so),  then  it  is  clear  that  (he 
impart! bility  of  the  dignity  and  estates  has 
its  origin,  not  in  any  custom,  family  or  local, 
nor  in  the  regulations,  but  in  the  pecaliir 
character  of  the  raj  itself.  The  quesdof 
might,  indeed,  arise  how  the  estates  becantf 
appended  to  the  dignity,  so  that  they  passd 
under  one  and  the  same  title — ^whether  bf J 
permission  or  agreement  of  the  govemii^^ 
body,  or  by  family  or  local  custom.  TO  ' 
however,  is  only  a  matter  of  historical  ' 
terest,  because  the  origin  of  a  parti 
course  of  descent  is  only  important  as 
sisting  to. clear  up  obscure  questions  of  i 
heritance  which  arise  under  it ;  but  in  I' 
present  case,  the  estates  being  appurtenant 
the  raj,  their  course  of  descent  is,  if  I  n 
so  say,  absorbed  in  that  of  the  dignity,  a 
may  be  altogether  disregarded.  Having 
certained  the  successor  to  the  raj,  the 
cession  to  the  estates  follows. 

This  point  of  view  appears  to  me  im 
ant  for  several  reasons.  In  the  first  pU 
we  thus  get  rid  entirely  of  the  Reg 
lions  XI.  of  1793  and  X.  of  1800,  and 
of  a  question  which  appears  to  me  of 
difficulty,  namely,  whether  all  customs  bei 
swept  away  in  1793,  any  custom,  except 
single  one  of  impartibility  which  alone 
revived  in  1800,  could  now  exist  lo 
next  place,  it  identifies  the  present  case 
tirely  with  the  case  of  the  Tipperah  Raj, 
disposes  of  an  argument  which  has  been 
here,  as  it  was  also  used  there — that  the  digni 
and  estates,  though  impartible,  must  ne 
theless,  in  ascertaining  the  course  of  dcsc 
be  treated  as  the  property  of  a  joint-fam  . 
in  which  the  family  are  jointly  interested* 
that  the  only  exceptional  right  is  that  ihq 
are  held  and  enjoyed  by  the  eldest  among  ih^ 
persons,  who  would  otherwise  be  entitled  to 
hold  jointly  ;  and  that  on  the  death  of  a  R** 
jah,  the  next  successor  to  the  raj  takes,  nfll 
as  heir,  but  by  virtue  of  his  own  prcvioBt 
but  suspended  right.  In  the  case  befote  ^ 
both  parties  have  asserted  that  the  applic»l|flij 
of  this  rule  would  be  favourable  to  their  ck« 
but  the  Privy  Council,  affirming  the  dcci«a» 
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of  this  Court  in  the  Tipperah  case  (i  Suth. 
W.  R.»  p.  180),  expressly  hold  that  this  is  not 
the  rule  to  be  applied  in  such  cases;  they 
iar  down  that  the  principle  which  governs 
the  descent  in  these  cases  is  that  the  heir  will 
be  that  per^n  who  would  have  succeeded  un- 
der the  Miiakskara  law  to  the  separate  pro- 
perty, anless  that  law  has  been  modified  by 
CQStom.  This  mode  of  establishing  a  tide 
maj,  therefore,  be  put  out  of  consideration, 
tboDgh  I  shall  have  to  refer  to  it  again  as 
throwing  light  upon  a  document  which  has 
been  much  relied  on  in  this  case. 

Lastly,  from  this  point  of  view,  it  is  clear 
that  the  exceptional  course  of  descent  of  the 
ii|,  so  far  as  it  is  grounded  on  the  nature  of 
ttie  thing  inherited,  will  only  warrant  a  depar- 
iMe  from  the  ordinary  law  of  inheritance, 
^10  far  as  the  nature  of  that  thing  requires. 
[Ae  nature  of  the  raj  tias  been  considered  to 
lire  that  it  should  be  impartible,  but  it 
\%  hardly  possible  to  assert  that  the  nature 
the  raj  itself  excludes  any  persons  of 
M  sex,  if  they  are  without  physical  or 
actual  infirmity.  If,  then,  any  person  is 
be  excluded  who  would,  as  senior  in  age 
'  nearest  of  kin  under  the  ordinary  Hindoo 
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r,  be  entitled  to  succeed,  it  must  be  by  some 
modifying  still  further  the  peculiar 
of  descent  which  has  already  sprung 
the  nature  of  the  thing  inherited. 

I  do  not  understand   it  to  be  disputed 

the  plaintiff's  title  stands  in  need  of 

a  custom.     Unless   he   can  establish 

If  custom  to  exclude  females,  he  cannot  suc- 

;  whether  or  not  the  defendant,  widow, 

aid  then  succeed  is  another  question. 

The  question  before  us  is  thus  reduced 

this.    There  being  an  impartible  dignity 

which  property  is  attached,  and  the  sue- 

sioa  to  which  is  governed  generally  by 

mies  of  inheritance  of  separate  property 

)rding  to  the  MHakshara,  have  those  rules 

modified  by  any  local  or  family  custom  ? 

Such  a  custom  the  plaintiff  has  attempted 

establish,  and  the  question  which  remains 

^be  decided  in  this  case  is,  whether  or  no  he 

succeeded  in  doing  so.     If  he  has  not, 

I,  as  it  seems  to  me  clear,  his  suit  must 

^'1  think  it  is  unfortunate  in  this  case  that 
plaintiff,  who  relied  upon  the  custom,  was 
[id  called  upon  to  state  it  with  precision.     It 
Jnmy  opinion,  next  to  impossible  that  a  cus- 
|tashould  exist  and  not  be  capable  of  being  so 
To  my  mind  it  would  be  a  sign  that 
custom  is  either  obsolete,  or  has  never 
luUy  established,  if  it  did  not  readily  as- 
"^ime  a  precise  form  of  words  familiar  to  the 


minds  of  those  amongst  whom  it  has  to  be 
applied.  No  legal  skill  or  experience  is  re- 
quired to  state  a  custom.  It  is  a  mere  state- 
ment of  fact,  and  nothing  is  more  common 
than  to  find  ignorant  people  stating  customs 
with  precision.  Indeed,  we  shall  find  that 
none  of  the  witnesses  in  this  case  have  any 
difficulty  in  stating  a  custom.  Very  likely 
from  the  ignorance  or  carelessness  of  those 
who  drew  this  plaint,  it  might  not  be  therein 
fully  stated ;  but  I  think  the  Deputy  Com- 
missioner ought  to  have  required  it  to  be  stated 
in  a  definite  form,  or  at  least  in  one  or  more 
definite  forms,  when  settling  the  issues.  I 
do  not  think  this  would  have  been  an  unrea- 
sonable demand  on  the  intelligence  of  these 
parties,  and  I  think  it  was  impossible  to  try 
this  suit  properly  without  having  done  so. 
As  the  issue  on  this  point  was  originally  drawn 
on  the  23rd  June  1868  it  stood  thus  : — 

"  According  to  the  Hindoo  shastras  and 
the  customs  of  the  Ramghur  family,  who, 
among  the  different  parties  to  the  suit,  is 
entitled  to  succeed  to  the  raj  vacant  by  the 
death  of  Ramnath  Sing's  son,  Triloknath 
Sing  ?" 

On  the  J  9th  August  1868  this  issue  was 
substituted :  "  According  to  the  Hindoo 
Miiakskara  shasiras  and  the  customs  o/the 
Ramghur  family  and  country^  who,  of  the 
different  parties  to  this  suit,  is  entitled 
to  succeed  to  the  raj  vacant  by  the  death  of 
Ramnath  Sing's  son,  Triloknath  Singh  ?" 

This,  as  appears  from  the  record,  included 
both  the  so-called  custom  as  to  impartibility 
and  the  custom  to  exclude  females.  Inter- 
mediately between  this  change  in  the  issue, 
that  is  to  say,  on  the  14th  August,  ten  wit- 
nesses had  been  examined  by  the  plaintiff. 
When  the  issue  was  amended  on  the  follow- 
ing day,  both  parties,  on  being  asked,  said 
they  had  no  wish  to  examine  their  witnesses 
further,  and  the  defendant  then  examined  four 
witnesses.  On  the  17th  August  the  defend- 
ant-widow applied  for  and  obtained  a  post- 
ponement, on  the  ground  that  the  insertion  of 
the  word  **  country  "  in  the  issue  might  make 
it  necessary  for  her  to  procure  further  evi- 
dence. The  case  was  accordingly  postponed 
for  final  hearing  to  September  2nd,  but  it  was 
intimated  that "  the  other  evidence  now  on  the 
record  would  be  duly  examined  at  once,"  by 
which  I  understand  it  to  be  meant  that  the 
defendant  might  bring  in  any  other  witnesses 
than  those  already  named  in  their  list  at  any 
time  until  the  2nd  of  September,  but  that, 
according  to  the  irregular  mode  in  which 
evidence  is  usually  taken  in  this  country, 
the  examination   of   the  witnesses  already 
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summoned  would  in  the  meantime  proceed.  On 
the  same  day  (August  17th),  notwithstanding 
the  intimation  to  the  contrary  previously  made, 
the  ist,  4th,  and  5lh  witnesses  for  the  plaint- 
iff were  re-called  and  re-examined.  On  the 
27th  August  the  plaintiff  examined  his  nth 
witness.  On  the  loih  September  the  defend- 
ant called  his  5th  witness.  Most  of  the 
documentary  evidence  was  put  in  on  the  19th 
August,  but  some  further  documents  were  put 
in  on  a  date  which  is  not  given.  My  reasons 
for  setting  out  at  length  these  particulars  will 
appear  presently. 

With  regard  to  the  evidence  given  by  the 
witnesses,  I  must  say  1  have  felt  very  great 
difficulty  in  ascertaining  what  was  really 
said  by  them.  A  printed  copy  has  been  fur- 
nished to  usof  what  is  called  notes  of  evidence, 
which  I  suppose  to  be  the  notes  taken  by  the 
Deputy  Commissioner,  and  this  is  placed 
before  us  as  the  materials  on  which  we  are  to 
base  our  decision.  But  it  differs  in  many 
respects  from  deposition  taken  in  the  ver- 
nacular by  an  officer  of  the  Court  below. 
The  course  taken  on  this  argument,  which  I 
consider  by  no  means  a  satisfactory  one,  has 
been  to  read  the  printed  copy  of  the  Deputy 
Commissioner's  notes,  correcting  it  by  a  re- 
ference, as  the  argument  proceeded,  to  the 
deposition  in  the  vernacular.  I  have  found 
this  course  to  be  in  this,  as  in  other  cases  in 
which  it  has  been  followed,  extremely  embar- 
rassing. It  is  not  easy  to  follow  an  argument 
on  evidence  when  there  is  a  running  conflict 
all  through  as  to  what  the  evidence  is,  and 
very  difficult  to  decide  upon  evidence  which 
we  have  to  collect  from  two  conflicting  sources 
of  information;  and  as  there  may  still  be 
discussion  as  to  what  the  evidence  really  is, 
I  4esire  to  make  it  clear  on  what  materials  my 
judgment  is  based. 


The  first  witness,  Thakoor  Jetta  Sing,  is 
a  member  of  the  Ramghur  family.  His  evi- 
dence is  chiefly  confined  to  the  existing  state 
of  the  family,  and  he  says  that  three  widows 
of  Maharajahs,  besides  the  plaintiff,  are  still 
alive.  He  slates  that  **  these  widows  receive 
maintenance  according  to  family  custom.  The 
family  custom  is  for  the  widow-Maharajiee 
to  receive  land  as  maintenance  worth 
Rs.  4,000  yearly.  The  custom  of  the  family 
is  for  the  actual  heirs  to  inherit  the  whole 
property.  Younger  sons  get  only  mainten- 
ance." Further  on  he  says  that,  *'  prior  to 
Tej  Sing's  time,  no  woman  ever  obtained  the 
guddee  ;'  and  he  also  says  that  *Mn  this  fami- 
ly the  son  of  a  daughter  never  succeeds." 
Baboo  Thakoor  Sing  (witness  No.  4),  who  is 
also  of  the   Ramghur  family,  says  he  has 


"  never  seen  or  heard  of  a  woman  inheriting:; 
the  guddee  in  this  family.  The  cushna , 
the  family  is  that  the  eldest  son  inkeriii  m- 
guddee;  the  younger  sons  are  Koonwan  ai, 
get  maintenance-/ ageers.  I  know  of  ,l|j|t' 
family  customs  by  hearsay  from  the  time  oC 
Tej  Sing,  and  by  what  1  have  myself  se^ 
from  the  time  of  Luchmeenaih  Sing.  I  a|$ 
descended  from  a  branch  of  the  family  whj^. 
branched  off  prior  to  Tej  Sing's  time.  E 
never  heard  of  any  woman  silting  on  tbl 
guddee  prior  to  Tej  Sing's  time."  ', 

Thakoor  Kishen  Pershad  Sing  (witness  Nfl^., 
5)  is  also  of  the  Ramghur  family,  ofalinej 
which  branched  off  prior  to  Tej  Sing's  ume^; 
He  states  that  "  he  never  heard  of  a  womaj 
succeeding  to  the  guddee.     Ihe  custom  of  ' 
family   is   that  the    elder   son    inherils 
guddee,    and   the  younger   sons,  the  K99 
tvars^  get  miintenance-jageers." 

Witnesses  6,  7,  8,  and  10,  are  servault 
the  family.     Ghoiall  Sing  Chowdhry,  wi 
No.  6,  says  he  '*  never  heard  of  a  w( 
ascending  the  guddee  in  the  Ramghur  fa 
The  family  custom  is  for  the  elder  son  loi 
herit  the  guddee,  and  the  younger  sons  U)| 
maintenance-grants."     Mahta  Toolsce  Rti 
witness  No.  7,  says :   "  In  that  family,  fen 
never  did  attain  the  guddee.    The  family 
torn  is  for  the  elder  son  to  inherit  ihegm 
aftd  the  younger  sons  to  get  maint 
Gunnoo  Sing,  witness   No.   8,  a  jem 
says  :  ''  Since  the  time  that  I  have  seen, 
that  time  I  know  that  the  custom  of 
family  is  that  females  never  do  aUain  t 
guddee.'     Chowdry    Khemlall,  witness  ^ 
I  o,  a  mohurrir,  says  :    **  7/  is  the  custom  in 
family  that  no  woman  succeeds  to  the  g 
dee.     On  a  Rajah  dying,  the  elder  son  1 
ceeds  to  the  guddee  and  younger  gets  m 
tenance." 


Witnesses  2,  3,  9,  and  11  are  neigbb 

Thakoor   Servee  Sing  (No,  2)  says:    ' 

Maharanee  has  ever  sat  on  ihe  guddee ;  if- 

not  ihe   custom   of  the  family,'^     Tb 

Nund  Lali  Sing,  witness  No.  3,  a  conn 

by    marriage,   says :     "  I    never  heard 

woman  in  this  family  receiving  the  g 

The  custom  of  the  country  is  that  the 

son    ascends   the   guddee,    and   the  y 

sons    get     maintenance!'     Baboo    Cbtt 

Sing,  witness  No.  9,  also  a  connection  of 

family,   says:  **//  is  not  ihe  custom  of 

family  for  ivomen  to  succeed  to  the  g^^^fj^ 

when  there  are  more  sons  of  a  MahaJ^W 

than  one,  the  eldest  inherits  the  raj,  attd  Ai 

younger  receives  maintenance."   Rajah  Ra*f 

kurun  Deo  says  that  he  is  the  Rajah  of  BcWj 

sote,   and   pays  rent  to  the  Maharajah  1^ 
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I  Samghur.    "  My  family  is  distinct  from  the 
L  Hamghar  family,  bat  we  eat  together  and  we 
Ifitermarry.    Maharajah  Ramnath  Si  ngh  mar- 
■^ted  the  daughter  of  my  paternal  grand-uncle's 
W/and  there  have  been  other  intermarriages. 
He  easterns  of  my  family  and  of  the  Ram- 
-shur  family  are  not  the  same  on  all  points.     I 
|(aow  the  customs  of  the  Maharajah  of  Ech- 
li's  (f.  e ,  the  Ramghur)  family.     Our  cus- 
Udms  as  to  inheritance  are  the  same,  and  in 
[^  Maharajah  of  Echak's  family  no  woman 
""^  to  this  time  has  sat  on  the  guddee,    Nei- 
has  such  tak^n  place  nor  have  I  seen  it, 
a  woman  cannot  succeed  to  the  guddee 
virtue  of  the  family- custom.    It  has  never 
happened ;  hence  I  say  that  a  woman  can- 
succeed  to  the  guddee.    No  person  in  my 
ly  has  up  to  this  time  died  childless.  My 
is  one  of  52  generations,  and  the  sons 
n  continually  sacceeded  all  along.*' 
Tbese  extracts  contain  all  the  oral  evi- 
which  I  have  been  able  to  discover  of 
iMlly-custom  by  reputation.     The  prin- 
'  document  is  one  put  in  by  the  plaintiff, 
ft  petition  of  the  husband  of  the  defend- 
be  late  Maharajah  Ramnath  Singh,  deny- 
the  claim  of  the  widow  of  Shumboonath 
who  seemed  at  that  time  inclined  to 
her  rights.    The  following  is  a  brief 
iysis  of  that   petition  according  to  the 
fttion  (apparently  not  a  very  satisfactory 
station    of  the .  original)  which  has 
laid  before  me.    It  is  dated  the  17th 
mber  1862.     It  is  not  signed  by  any  one, 
does  it  appear  to  whom  i^  is  addressed ; 
as  both  parties  have  relied  on  it  as  a  state- 
t  made  by  Ramnath  Singh,  I  may  so  take 
It  begins  by  referring  to  two  perwannas 
the  person  to  whom  it  is  addressed,  which 
beensent  to  Ramnath  Singh,  together  with 
cq)y  of  a  petition  of  the  Maharanee  Tha- 
Nath  Sahiy  the  widow  of  the  Maharajah 
boonath  Singh.     One  of  Xht^t  perwan- 
is  then  recited,  and  it  seems  to  be  an 
ledgment    of  the  title  of  Ramnath 
to  the  raj  and  of  the  Maharanee  to 
tenaiice^  and  to  contain  a  request  by  the 
that  proper  provision  for  the  Maha- 
s  maintenance  should  be  made.     After 
recital  the  claim  of  the  Maharanee  to  the 
as  heiress  is  denied  by  Ramnath  Singh, 
his  own  claim  is  thus  stated :   ''  As  the 
ur  semindaree  is  an  ancient  ancestral 

Kty  of  your  petitioner  according  to  the 
.  ,  and  ancient  usage,  (the  Maharajah)  in 
iMlid  health  and  in  a  sound  state  of  mind  in 
w  presence  of  assembled  parlies  marked 
|QV  petitioner  with  the  ieeluk  of  raj  and 
*«d/*    Then  he  sets  out  the  history  of  the 
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family  from  the  time  of  Maharajah  Sidhnath 
Singh,  and  points  out  that  Maharajah  Luch- 
meenath  Singh,  though  survived  by  his  widow 
and  a  daughter,  was  succeeded  by  his  brother ; 
and  then  he  says;  "In  view  of  these  circum- 
stances, agreeably  to  the  family-usage,  law  and 
equity,  reason  and  tradition,  the  Maharanee 
is  entitled  to  nothing  more  than  food  and 
raiment,  because  your  petitioner  and  two 
others  are  three  full  brothers ^  and  in  default 
of  heirs  they  succeed  to  the  raj  one  after 
another," 

Then  follows  the  answer  to  the  2nd  per* 
wanna.  It  again  refers  to  the  Maharanee's 
petition,  and  to  an  assertion  by  her  that  Ram- 
nath Singh  lived  separate  from  his  brother 
Shumboonath  Singh,  and  acted  as  his  dewan. 
This  is  strenuously  denied  by  Ramnath,  who 
asserts  that  he  and  Shumboonath  were  "  full 
brothers,  sharing  in  each  other's  gain  and 
loss,"  and  that  he  only  assumed  the  man»g^- 
raent  of  the  property,  according  to  custom, 
when  Shumboonath  became  too  infirm  to 
transact  business.  He  then  gives  instances  of 
a  similar  arrangement  to  this  with  regard  to 
the  management  in  other  families,  and  denies 
that  his  having  managed  the  business  of 
the  zemindaree  is  any  evidence  of  separation. 
He  goes  on  to  say  that,  with  the  exception  of 
himself,  no  one  had  any  right  in  the  property, 
and  ^^  since  he  was  a  partner  and  had  a 
right  in  the  rvj,  no  benamee  could  be  effect- 
ed in  his  name,"  for  which  reason  all  the 
business  was  transacted  in  the  benamee  or  fic- 
titious name  of  Kunnaree  Burgah,  a  domestic. 
Subsequently  he  refers  to  the  statement  he 
had  already  made,  that  the  teeluk  was  affixed 
on  his  forehead,  and  then  again  combats  the 
statement  that  he  had  separated  from  his  bro- 
ther. He  then  denies  some  aHegations  which 
the  Maharanee  had  made  of  ill-treatment. 
Next  he  refers  to  certain  instances  of  succes- 
sion cited  by  the  Maharanee  in  her  petition 
in  her  own  favour,  and  says  that  "  the  prac- 
tice of  the  Jungle  Mehals  is  different  from 
that  of  other  districts.  Some  instances  of 
the  practice  and  usage  of  the  Jungle  Mehals 
are  here  given."  Then  he  cites  the  case 
(i)  of  Palgunge,  in  which  the  brother  suc- 
ceeded in  presence  of  the  widow  and  nephew 
of  the  late  Rajah ;  (2)  of  Koonda,  in  which 
the  nephew  succeeded  in  presence  of  the  late 
Rajah's  widow;  (3)  of  (jowan,  in  which  a 
cousin,  in  the  fourth  degree,  succeeded  in 
presence  of  a  female  (the  widow,  no  doubt) 
and  a  nephew  of  the  late  Rajah ; "  whereas," 
he  says,  "your  petitioner  is  the  full  brother 
of  the  late  Maharajah,  and  lived  in  commen- 
sality  with  him ;  hence  he  is  entitled  to  the 
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raj,  considering  his  right  from  any  point 
of  view.  The  instances*  adduced  of  the 
Tekaree  Ranee  are  not  sufficient.  The  share 
of  Baboo  Moteeram  Singh  was  divided  by 
the  Court.  Moreover,  he  left  no  near  heir, 
and  consequently  the  Ranees  came  to  posses- 
sion ;  but  the  case  of  your  petitioner  is  dif- 
ferent, for  he  is  full  brother,  lived  in  the 
same  house,  and  ate  at  the  same  table  with 
the  Maharajah,  and  received  by  the  Mahara- 
jah's own  hands  the  mark  of  teeluk"  The 
rest  of  the  petition  is  taken  up  with  again 
denying  the  Maharanee's  complaints  of  ill- 
treatment,  and  offering  to  allow  her  a  suitable 
maintenance. 

The  only  other  documents  relied  on  is  a 
return  filled  up  by  Maharajah  Shumboonath 
Singh  at  the  request  of  the  Agent  of  the 
Governor-General,  dated  .the  22nd  June 
1846.  It  relates  to  the  succession  to  the 
raj  and  the  Ramghur  estates,  and  there  is 
no  mention  whatever  of  his  wife  in  that 
document  as  his  heiress.  But  the  plaintiff, 
who  relies  on  this  document,  has  not  shown 
whether|or  no  Maharajah  Shumboonath  Singh 
had  then  a  wife ;  and  further,  the  form  in 
which  the  information  is  asked  for  itself  to 
some  extent  precludes  the  mention  of  the 
wife;  it  therefore  appears  to  me  of  little 
value. ' 

After  much  consideration,  I  find  myself 
unable  to  arrive  at  the  conclusion  that  this 
evidence  establishes  any  family-custom  which 
would  exclude  females.  I  take  it  that  in 
order  to  establish  a  koolachar  or  family- 
custom  of  descent,  you  must  at  least  show 
one  of  two  things — either  a  clear,  distinct, 
and  positive  tradition  in  the  family  that  the 
'  koolachar  exists,  or  a  long  series  of  instances 
of  anomalous .  inheritance  from  which  the 
koolachar  may  be  inferred. 

It  is  said  in  a  case  reported  in  2  Select 
Reports  117,  that  "to  legalise  any  deviation 
from  the  strict  letter  of  the  law,  it  is  neces- 
sary that  the  usage  should  have  been  preva- 
lent during  a  long  succession  of  ancestors, 
when  it  becomes  known  by  the  name  of 
koolachar"  But  I  imagine  that  a  distinct 
tradition  in  the  family  would  supply  the 
place  of  ancient  examples  of  the  application 
of  the  usage. 

The  evidence  above  slated,  however,  fails 
to  convince  me  that  in  this  family  there  is 
any  clear  tradition  that,  by  special  family- 
custom,  females  are  excluded*  from  inherit- 
ance. 

Of  the  eleven  witnesses  called,  all  state 
what  the  custom  is.  Six  witnesses,  of  whom 
three  are  members  of  the  family,  one  is  a 


neighbour,  and  two  are   servants  of  tbe 
family,  state  the  custom  without  any  refer* 
ence  to  the  exclusion  of  females.    Four,  of 
whom  one  is  a  neighbour,  one  is  a  distait 
connectionr,   and   two  are    servants  of.  tbe 
family,    state   that  by  custom  females  ais 
excluded.       The   witnesses  who  state  the 
custom  to  exclude  females  are,  therefore^ 
not  only  fewer  in  number,  but  considerable : 
inferior  in  means  of  knowledge  to  the  viti 
nesses  who  omit  that  statement    Indeej^ 
the  omission  of  all  the  members  of  ihefam^ 
to  state  the  custom  to  exclude  females  isJi^ 
my  mind   almost  conclusive  against  thai|] 
being   any  clear  and  distinct  repntatjoa  it!^ 
the  family  that  such  a  custom  exists. 

Next  to  the  members  of  the  family,  by  br 
the  most  important  witness  is  the  nfl^ 
Rajah  Ram  Narain  Deo.  Indeed,  I  am 
sure,  from  the  evident  care  and  detail 
which  his  statements  are  made  and 
knowledge  of  the  subject,  that  be  is  not 
most  important  witness  of  ail ;  yet  to  my 
he  as  much  as  admits  that  there  is  no  fa 
tradition  on  the  subject.  Having  saidi 
woman  cannot  succeed  by  virtue  of  i 
custom,"  he  immediately  adds  "  it  has 
so  happened;  hence  I  say  that  a 
cannot  succeed  to  the  guddeeJ'  I  can 
look  on  this  as  an  inference  of  a  custom 
the  witness  from  a  certain  secies  of 
but  that  is  an  inference  for  the  Court 
not  for  the  witness.  How  far  that  iofexei 
is  justified  I  will  consider  presently. 

This    evidence    would,    in    my  opi 
scarcely  afford  ground  for  inferring  a  fami 
custom  if  it  stood  alone.     But  it  appears 
me  to  be  much  weakened  by  the  peiitipo 
Ramnath,  which  seems  to  me  to  make     ^ 
strongly  against  any  tradition  in  this  iao^ 
that  females  are  excluded. 

For  whatever  reason   he   may  have 
desirous  of  doing  so,  it  is,  I  think,  0 
that  Ramnath  was  at  that  moment  si 
contesting  tbe  rights  of  his  brother's  wi 
and  desirous  of   placing  his  own  title  on 
strongest    grounds.     He    w^ould,    ther 
assuredly    have    inserted    so    complete^ 
answer  to  the  Maharanee's  claim,  as  afanii 
custom  to  exclude  females  would  afford,  if 
had  been  aware  of  its  existence.   But 
beginning  to  end,  I  find  not  the  least  traccj 
it.    The  ground  on  which  he  bases  his  di ' 
to  the  raj  and  the  estates  are  perfectly  c 
—firsty  because  he  has  been  marked  with 
Ueluk  by  the  late  Maharajah ;  secondly, 
principally,   because  he    and  the  two 
Maharajahs  "99 tx^  full  broiherSy  Joint  and 
divided.    It  seems  to  me  that  he  refers 
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ftmily-usage  only  as  establishing  the  im parti- 
bility  of  the  raj,  and  that  he  takes  up  exact- 
:  1^  tfae  position  which  was  assumed  by  the 
iflatatil!  in  the  Tipperah  case;  and  which, 
though  declared  by  the  Privy  Council  to  be 
eroaeous,  is  not  an  uncommon  notion,  name- 
ly, that  a  fall  brother  succeeds,  in  preference 
IV  the  widow,  to  ancestral  impartible  pro- 
^perty.  I  take  this  petition  to  fall,  as  evi- 
ce,  Itole  short  of  a  categorical  statement 
Ramoath  that,  as  far  as  he  knew,  no  trace 
aoy  custom  to  exclude  females  generally 
isted  to  the  family,  and  being  made  by  a 
on  strongly  interested  in  asserting  such  a 
,  it  is  entitled  to  full  credit.  It  seems 
teine  scarcely  possible  that  any  tradition  of 
fa  a  custom  could  exist  in  the  family  with- 
Ramaath  having  been  aware  of  it;  and  I 
not  find  in  the  petition  any  sign  whatever 
retessness  or  inability  such  as  would  lead 
to  suppose  that  he  would  omit  so  import- 
a  statement. 

fSeems  to  me,  therefore,  that  the  attempt 
iblish  the  family-custom  by  evidence  of 
tioa  has  failed.     I  very  much  regret 
there  should  be  a  difference  of  opinion 
fAis  point ;  and  I  regret  that  we  have  not 
*"  the  assistance  of  the  Deputy  Commis- 
who  heard   the  evidence.     He  finds 
clearly  on  the  evidence  that  by  family- 
the  raj  is  impartible.      But  he   ex- 
no  opinion  whatever  on  the  oral  evi- 
^of  the  family-custom  to  exclude  females, 
seems  to  me  to  base  his  opinion  on  that 
ft  on  entirely  different  grounds. 
'I  will  now  take  the  evidence  of  cases  of 
iloas  descent  from  which  the  custom 
«clade  females  is  sought  to  be  inferred, 
consists  of  two   parts— /rj/,    the   uni- 
statement  of  all  the  witnesses  that  they 
knew  or  heard  of  a  woman  succeeding 
guddee  in  this  family ;  and,  secondly, 
that  in  1842,  and  again  in  1862,  the 
of  a  Maharajah  was  passed  over  in 
of  a  younger  brother. 

tfAx  regard  to  the  first  part  of  this  evi- 

'  5,  if  we  take  the  view  that  the  Deputy 

ussioner  seems  to  have  taken,  that  there 

I  evidence  of  the  succession  prior  to  Tej 

fs  time,  and  that  we  must  judge  of  the 

)m  entirely  from  what  has  happened  since 

Ilime,  there  is,  of  course,  nothing  in  it  what- 

r.    From  Tej  Singh  to  Luchmeenath,  son 

idfed  father  in  regular  course,  and  the 

^ion  for   exclusion   of   a   widow   never 

;  and  upon  the  whole,  though  some  of 

witnesses  seem  to  assert,  as  a  matter  of 

ly- history,  that  no  woman  has  ever  been 

own  to  succeed,  yet  I  think  the  Deputy 


Commissioner  has  rightly  considered   that 
this  is  not  to  be  relied  on  as  establishing  a 
general  exclusion  of  females.     Succession  in 
the  direct  line  of  father  and  son  for  ten  or 
twelve  generations  would  not  be  at  all  extra- 
ordinary ;  and  even  if  a  person  out  of  the  direct 
line   were   known  to  have  succeeded,  this 
would  be  nothing,  unless  it  were  also  known 
that  the  deceased  Maharajah  in  that  case 
left  a  widow  or  daughter.     Aioreover,  look- 
ing to  the  condition  in  which  this  district 
was  for  many  years  prior  to  our  occupation 
of  it  (see  some  extracts  from  a  letter  of  the 
Collector,    6   Select  Reports   134),  I  think 
it  would  be  difficult  to  draw  any  inference  of 
legal  rights  from  the  events  of  that  period. 
It  seems  to  me,  therefore,  easy  to  account 
for   what  the  witnesses  say  on   this  point 
without    referring    it   to   the    exclusion    of 
females  by  family-custom.    I  think,  therefore, 
that  the  only  reliable  evidence  of  actual  ex- 
clusion  of  females,   who  would  otherwise 
have  been  entitled  to  inherit,  is  in  the  two 
modern  instances.    We  are,  however,  very 
imperfectly  informed  of  the  circumstances 
under  which  these  two  ladies  were  excluded. 
In  the  first   instance,    the  point  does  not 
appear  to  have  been  much  contested ;  the 
second  instance  is  so  recent  that  it  is  still 
quite  open  to  the  widow  in  that  case  to  assert 
her  rights ;  moreover,  if  we  may  judge  from 
the  petition  of    Ramnath,  which  has  been 
already  referred  to,  the  widow  of  Shumboo- 
nath  Singh  yielded,  not  to  any  assertion  of  a 
custom  to  exclude  females,  but  to  the  erro- 
neous view  which,  as  we  have  seen,  Ramnath 
took  of  the  nature  of  the  right  of  succession 
to  an  impartible  raj,  namely,  that   a  joint 
brother  did  succeed  under  the  ordinary  law. 
in  preference  to  the  widow  lo  property  of 
this  description.     On  the  whole,  therefore,  I 
cannot  infer  any  family-custom  to  exclude 
females  from  the  actual  course  of  descent. 

Then  comes  the  question  whether  there  is 
a  local  custom  that  women  are  excluded.  I 
conclude  from  the  evidence  that  this  is  the 
local  custom  relied  on,  though,  as  I  said  before, 
by  a  very  serious  error  the  plaintiff  was  not 
called  upon  to  state,  before  the  evidence  was 
gone  into,  the  exact  custom  on  which  he  re- 
lied. Even  stated  as  I  now  state  it,  the 
custom  is  extremely  vague ;  yet  nothing  more 
definite  than  this  has  been  stated,  either  in 
evidence  or  in  argument,  or  even  in  the  judg- 
ment of  the  Court  below.  I  do  not  know 
now  in  what  district  the  custom  is  said  to 
prevail,  or  in  regard  to  what  kind  of  succes- 
sion, or  what  sort  of  estates.  According  to 
English  law,  I  imagine  that  such  proceeding 
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as  this  would  not  be  allowed,  but  the 
plaintiff  would  be  obliged  to  state  the  district 
in  which  the  custom  was  alleged  to  exist, 
and  to  confine  his  evidence  to  that  district. 
Take,  for  instance,  a  case  where  a  plainti£( 
alleged  the  custom  of  a  manor;  he  would 
not  in  general  be  allowed  to  show  what  the 
custom  was  in  other  adjoining  manors  (Duke 
of  Somerset  tif.  France,  i  Strange  654; 
Marquis  of  Anglesey  vs.  Lord  Hatberton, 
10  Meeson  and  Welsby  219).  But,  as  point- 
ed out  by  Lord  Mansfield  in  Furneaux  vs, 
Hutchins,  Cowper  808,  he  may  do  so  if  he 
states  the  custom  as  a  general  custom  of  the 
whole  county  (not  ''a  general  custom  of 
the  county^'  as  this  passage  is  sometimes 
quoted,  a  county  being  a  well-defined  and  an- 
cient division  of  the  kingdom) ;  so  in  the  case 
reported  by  Lord  Hale  (Hargrave's  Tracts, 
p.  84),  the  custom  is  laid  as  ''the  custom  of 
that  county^''  that  is,  the  county  on  the  bor- 
ders of  the  river  Severn  (see  also  the  obser- 
vation of  Lord  Ellenborough  in  R.  vs, 
Ellis,  I  Maule  and  Selwyn  662) ;  so  in  India 
the  custom  might  be  laid  as  the  custom  of  a 
zillah  or  other  similar  district.  This  rule 
appears  to  me  to  be  not  an  artificial  rule  of 
evidence,  but,  as  pointed  out  by  Lord  Abinger 
in  the  case  in  10  M.  and  W.,  at  p.  235,  to  be 
founded  in  good  sense,  because  if  there  is 
not  some  limitation  of  this  kind,  it  is  plain 
that  the  custom  of  one  district  might  be  gra- 
dually extended  indefinitely  in  all  directions. 
Had  the  objection  been  taken,  I  think  that  in 
this  case  the  defendant  would  have  had  a  right 
to  require  that,  before  any  evidence  of  local 
custom  was  gone  into,  the  plaintiff  should 
state  the  locality  to  which  the  custom  was 
alleged  to  apply. 

The  evidence  produced  by  the  plaintiff  in 
support  of  the  local  custom  is  also  most  sin- 
gular. The  witnesses  are  none  of  them  asked 
as  to  the  general  course  of  inheritance  in  any 
district,  but  as  to  what  has  happened  in  ele- 
ven specified  estates,  selected,  as  I  imagine, 
by  the  plaintiff  himself.  In  three  of  these 
only  were  the  witnesses  able  to  give  any  par- 
ticulars of  the  descent,  and  itis  rather  remark- 
able that  those  are  the  very  same  three  to 
which  Ramnath  referred  in  the  peiiti6n  I 
have  already  discussed,  namely,  Palgunge, 
Koonda,  and  Gowan.  The  witnesses  altoge- 
ther refrain  from  stating  that  any  local  custom 
exists,  and  it  is  left  to  be  referred  from  those 
three  instances  of  exclusion.  The  omission 
to  state  the  locality  over  which  the  alleged 
custom  prevails  makes  it  difficult  to  deal  with 
this  evidence.  All  these  three  places  are  said 
to  be  now  in  zillah  Hazareebagh,  but  that 


I  imagine  to  be  quite  a  modem  political  | 
division.     This   property   and   a  large  tract 
of  the  surrounding  country  was  OTigiQallj 
comprised  in   zillah   Ramghur  (Regulatioa 
III.  of  1793,  s.  2);  subsequently  a  district 
was  formed  under  the  name  of  the  Jaogie  ' 
Mehals,  but  which  included  no  part  of  the  J 
zillah  of  Ramghur.     It  was. formed  estire-  \ 
ly  of  portions  of  the  zillah  of  Beerbhooa» 
Burdwan,  Midnapore  (Regulatioa  XVUL  o(| 
1 805) ;  subsequently  the  zillah  of  Ramghor' 
was  abolished,  and  a  portion  of  Rarogbm 
including  these  estates,  a  great  part  of  the 
Jungle  Mehals,  and  what  was  then  Midni 
were  made  non-regulation  districts,  and 
under  the  superintendence  of  an  Agent  e^iu*' 
Governor-General  (Regulation  XIII.  of  18^ 
for  whom  a  Commissioner  has  been 
substituted  (Act  XX.  of  1854).  This 
missionership  is  now  divided  into  four  Depi 
Commissionerships  —  Hazareebagh, 
bhoom,  Lohardugga,  and  Singbhoom. 
these  divisions  have,  I  imagine,  been 
solely  with  reference  to  the  convenient 
action  of  business,  and  do  not  correspond 
any  ancient  divisions  of  the  countr}'.     Fort 
present  purpose,  therefore,  the  fact  which 
so  much  relied  on,  that  these  three  estates; 
Ramghur  are  all  in  the  same   dtstnci 
Hazareebagh,  seems  to  me  to  be  immatea 
It  seems  to  me  that  it  would  be  absurd. 
find  that  this  was  a  local  custom  of  a  ni< 
division   like   Hazareebagh;   but   if   not 
Hazareebagh,  to  what  other  locality  U 
suggested  to  belong  ?     I  should  say  il 
establish  a  /^ra/'custom  to  exclude  fei 
from  inheritance  by  instances  of  exclnst< 
district  must  be  stated  in  which  the  ci 
is  now  and  for  a  long  time  has  been  prei 
and  which  includes  the  property  in  dis] 
The  district  might  be  defined  geographii 
as  it  might  correspond  with  some  ai» 
political  division.    A  sufficient  numbet^^ 
instances   of  exclusion   within  that  lo4 
must  then  be  adduced  to  establish  that 
custom  extends  to  the  whole  district, 
therefore,  governs  the  succession  in  dii 
It  appears  to  me,  however,  that  the  pi; 
in  this  case  has  entirely  failed  to  brin^. 
evidence    up    to   this    point.     Moreoi 
think   the  effect  of  the   instances  givi 
greatly    weakened    by    the    uncertainty 
which  it  is  left,  whether  or  no  these 
estates   are  held  as  ghatwalee  tenures. 
that  be  so,  and  it  is  a  point  on  which 
plaintiff's  witnesses  are  not  agreed,  the 
sionof  females  might  possibly  be  accoantedii 
without  resorting  to  any  such  inference  as  a 
general  exclusion  of  females  in  the  distric* 
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urm  >  arain  Singh  against  the  Assistant  of 
no  Conrl  of  Wards  of  Ramghur  and 
-i'..  iianee  Ileeranath  Kooer,  the  wife  of 
M^^iai.ij^ri  kamii.ith  Singh,  deceased,  to 
recovei  po.*5e^oion  of-  certain  estates  and 
proper y  inent'-uned  in  t-.^  plaint  and  therein 
'  stated  in  detail,  ^vh'cb  were  claimed  as  apper- 
t  '•ig  to  the  zemiadir^e  of  :  imghur,  the 
i-iijji.    .J   which,   the   plainiiff    an  .^e.d,    had 
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hr;: ;,    although    I    feel    much 
cr.iing  to  a  different  cb^clusion 
the    Deputy    Conan^'-^-sioner 
I  this  kind,  yet  I  cannot  think 
custom  has  been  established 
ess  and  definitiveness  which 
leparture  from  the  ordinary 
•e.   Between  imparlibility  and 
e  IT  ales  there  is  no  connection 
I.   .    c  lies  on  the  plaintiff  ihere- 
iblish  the  exclusion  upon  which 
id  lb'i5, 1  think,  he  has  not  done. 
;.rLart.-d  to  say  that  the  investiga- 
.-f'ti  a  satisfactory  one  ;  and  had  the 
':tJ  !:.  I  should,  for  my  own  part, 
m'  i  anxious  to  have  hd  a  further 
liut  *'iat  cou''>c  has  not  been  even 
80.^051 !  to  c «  an'i  '\  do  not  think  that,  on 
0]    o^t    iOt'^'",  ■*<2  have  power  to  direct  it. 
IS    •  /  much  in  the  saiae  condition 
li      Manick  Cbaund  vs.  Madho- 
'4  .  as  recently  before  the   Privy 
'J  //.  R.,  Piivy  Council,  42). 

•i  the  pt^iiniifif  has  failed  to  lay  before 
i!:^lie  bcvte'/idence  which  might  have  been 
fii^t  h'i  /one  will  suffer.  No  other  title 
'^%\i*.  in  any  way   to  be   affected   by  this 

^^Hi^  evidence  before  me,  I  think  no 
:tiKtjro,  ..Jier  family  or  local,  to  exclude 
lemaies  <  ,5  been  established.  I  think,  there- 
*<■<  I*:.;  {he  plaintiff  has  failed  to  make  out 
^\^  ^ii"     that  the  decision  of  the  lower 

!  ^^*K.  :  ught  to  be  reversed,  and  his  suit 
';^]s>ca  with  costs  in  this  Court  and  in 

^-tCuirt  below. 

/H  CQarse,  I  express  no  sort  of  opinion 
trbatcver,  whether  or  no  the  defendant  has 
proved  her  title  to  any  part  of  the  property. 

The  Judges  being  equally  divided  in 
opinion,  an  appeal  was  preferred  under  sec- 
^  IS  of  the  Letters  Patent  of  1865  and 
f^d  before  a  Bench  of  three  Judges. 
^fc  judgment  of  the  Full  Bench  was  deli- 
^ned  0$  follows  by— 

Caueh,  C.7.— This  was  a  suit  brought  by 
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iiccnod  i\j  hjn  acco^iin:;  to  rbe  ix  ■  =  >;  and 
'  c^ij.  ■  ^*ifc^e  i-  the  ei.iest  male  her  <j.i  he. 
j  vi.Mili  ?r/j  ui  ^'.vfi  "ih  Singh,  the  son  of  liic 
bcLOiH  f!?fcTK•.^T^^ .  As  the  dtspi^to  is  reriliv 
with  \.  I.,  and  ihc  Court  of  Waros  is  only  ',, 
formal  par^j',  ^.e  shall  hereafter  c  '-^  h 
the  defendant. 

The  zemindaree  of  Ramghur  was  ac- 
quired by  Tej  Singh,  the  common  ancestor 
of  the  plaintiff,  and  the  defendant's  husband, 
Ramnath  Singh.  Tej  Singh  had  three  sons, 
Ramnath  being  a  descendant  of  his  eldest 
son,  and  the  plaintiff  of  his  third  son,  and 
there  being  no  male  issue  of  the  second. 
The  defendant  claimed  the  |>r:  )er  y,  with 
the  exception  of  a  part  culh-l  (Judilce  Khur- 
khar,  as  heir  to  her^  son  by  Ramnath, 
Triloknaih  Singh,  who  Im;  t^orn  after  the 
death  of  his  father  ar  i  j:o:i  wnea  four 
months  old,  and  she  claiiDed  Guddee  Khur- 
khar  as  having  been  purchased  for  her  by 
her  husband  with  her  own  private  funds. 
The  plaintiff's  case  was  that  the  zemindaree 
of  Ramghur  was  a  raj  or  principality  which 
was  impartible,  and  descended  to  him  as  the 
nearest  male  heir. 

The  family  of  Ramghur  was  an  old  and 
powerful  one  when  the  British  power 
became  paramount  in  India.  In  A.  D.  1772, 
the  then  Maharajah,  Mokoond  Singh,  being 
found  in  arms  against  the  British  Govern- 
ment was  conquered  by  it,  and  his  estate 
was  taken  from  him  and  granted  by  the 
Government  to  Tej  Singh,  a  member  of 
the  family,  but  not  in  the  direct  line  of 
descent.  No  sunnud  has  been  produced, 
nor  is  it  shown  that  any  existed  ;  but  there 
are  in  evidence  pottahs  which  were  granted 
by  the  British  Government*  successively  to 
Tej  Singh  and  his  son,  Purusnath  Singh; 
and* on  the  25th  of  March  1790  a  settlement 
for  ten  years  was  made  with  Muninath  Singh ; 
the*  eldest  son  of  Purusnath,  who  had 
three  sons,  and  this  was  afterwards  made 
perpetual. 

The  question  at  once  arises,  what  was  the 
nature  of  the  estate  granted  to  Tej  Singh, 
whether  it  was  a  friesh  grant  of  the  family 
raj  with  its  customary  rule  of  descent,  or  a 
grant  of  the  lands,  formerly  included  in  that 
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raj,  to  be  held  as  an  ordinary  zemindaree. 
To  this  the  judgment  in  the  Privy  Council 
in  Baboo  Beer  Pertab  Sahee  vs,  Maharajah 
Rajendra  Pertab  Sahee,  12  Moore's  I.  A. 
I,*  is  closely  applicable.  There  at  page 
3 if  it  is  said:  "There  was  not  in  this, 
"  as  in  the  Shivagunga  case,  a  new  sunnud. 
"We  have  no  evidence  of  the  intention  of 
"the  grantors,  except  that  wiiich  \%  to  be 
"collected  from  th*  proceedings  and  cone- 
''spondencb  Hlrcacly  referred  tc.  no^havevt* 
<'ar.;  ^-sM^oid  nf  ihe  proceedings  before  the 
''•J  ;^^f ii^v-'oo'ieral,  or  any  means  of  i<now- 
••  i»^j<  Ltic  prec'se  grounds  on  which  Lord 
JrM'nvva'i  >'.^  ■  rnernment  rejected  the  re- 
*'coin<i.cndalion  of  the  Board  of  Revenue, 
*•  and  determined  to  confer  the  property  on 
''  Chutturdharee  Sahee.  Again,  it  cannot  be 
**  denied  that,  in  these  proceedings,  the  term 
"raj  is  never  used,  and  that  in  some  o\ 
"them  the  subject  of  the  grant  is  spoken 
"  of  as  *  the  land  in  Housapore  which  be- 
"longed  to  Rajah  Futteh  Sahee/  On  the 
"other  hand,  there  is  no  express  intention 
"to  alter  the  nature  of  the  tenure.  The 
"estate,  whilst  it  was  in  the  hands  of  the 
"  Company,  had  never  been  broken  up.  The 
"  policy  of  the  Decennial  Setilemeot  was  to 
"  form  a  body  of  landholders  by  ascertaining 
"  in  whom  the  zemindaree  interest  in  the  soil 
"  actually  was,  and  making  with  those  persons 
"  a  permanent  settlement  of  the  Government 
"revenue,  so  as  to  give  them  greater  fixity 
"  of  tenure.  Lord  Cornwallis's  Government 
"  determined  to  set  up  Chutturdharee  Sahee 
"  as  the  zemindar  with  whom  the  settlement 
"  in  respect  of  this  property  should  be  made. 
"  But  the  estate  of  a  zemindar  was  not 
"merely  the  right  to  the  possession  or  en- 
"joyment  of  "certain  lands.  It  involved 
"rights  against  and  corresponding  obliga- 
"  tions  to  dependent  ialookdars,  or  other 
"  under-tenants,  ryois  of  various  classes,  and 
*'  others ;  and  the  Decennial  Settlement,  as 
"a  reference  to  the  rules  re-enacted  by 
"Regulation  VIII.  of  1793  will  show, 
"proceeded  upon  an  inquiry  into  all  or 
"  many  of  these  particulars.  In  the  ab- 
"sence  of  all  evidence  to  the  contrary, 
"it  must  be  presumed  that  the  settlement 
"  was  made  precisely  as  it  would  have  been 
"  made  had  the  estate  continued  in  the  line 
"of  Rajah  Futteh  Sahee;  and  therefore, 
"that  the  subject  conferred  on  Chuttur- 
"dharee  Sahee  was  the  old  zemindaree 
"  with  all  its  incidents,  excepting  .at  most  its 

•  9  W.  R.,  P.  C,  p.  15. 
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"that  the  in.  r.o*;  to  ^  kYtx'  •  l?  'i 
"  it  existe'?.  v  ).;i,;  v-  q  been  ■  '  I. 
"Again,  mo  &-;f-ct:or   ol'  1  n.c..-  - 

"old  f.''oi\',  il-e  p.  xt  i-.i  sQcr\.    .         * 
"exc'.idoi   line,     nough    -.c    cv.   • 
"  ane j<  •  a»  ihnl  r  hich  was  <  ilf-ac 
jry  .«t:o  1^  I'lrcumstance  in  •: 
*  ."••i>ot!)t»3i>   that  the  m.  I'tion 
•  .«'"nt  \»a<«  to  restore  tfc-  ac*.v« 
"  h^d   existed    before    tl?    cot    ^ 
"  attiichment,  making  no  *  rthe" 
"was  involved  in  the  fort,  ture 
"  of  Raja^Futteh  Sahee  an  J  h'. 
"  and  iitTthe  substitution  1  v  ai 
"of  the  person  next  in    f^e 
"  cession,  and  conseqoerj:  «    ' 
"  action  was  not  so  much  t'-r  c 
"  tenure  as  the  change  ci  'n 
"  exercise  of  a  vis  major.' 

The  present  case  is  btr  ..  ^^ 
this  view  of  the  grant,  as  '1  i  ten  y         t*Ui 
ment  was  made  by  the  Gv  .'emme         .  '^je 
eldest  son  of  Purusnath  Singh,  *        *"    ' 
other   sons   living,   whit   won 
been  right  if  it  had  be.".*  ^I'l  o«-       - 
daree,  the  property  of  the  undi^   ie»      '% 

But  this  is  not  all.  Tej  Sin^^h,  » >  uted 
in  1774,  left  three  sons,  as  appea  t*-  ihft 
pedigree  in  the  case ;  and  ou  rh  iv^h  of 
April  1802  an  action  was  h.ou^  tn  the 
Zillah  Court  of  Ramghur  by  the  rw  Cir-jer 
sons  to  recover  from  Muninaih,  -  t^\t^  of 
the  eldest,  two-thirds  of  thce^'a^e  'tv  nng 
the  suit,  Muninath  died,  and  wzs  icct^ded 
by  his  son  Sibnath.  The  dei-'ice  til  up  was 
that,  according  to  the  custoni  *'>■  t  c  r.wa* 
tainous  country  in  which  t.i  v  '  was 
situate,  and  to  the  usage  of  i5  e  i:  the 

estate  was  not  divisible,  but  tlu:  :j*  i  e  d*;iii. 
of  the  Rajah  for  the  time  b^  'U-^  '.ic  w*^ 
always  succeeded  in  the  raj  and  ?nindaree 
by  the  eldest  son  to  the  entire  t  :u?:on  of 
the  other  branches  of  the  family.  '•  he  'iUai 
Court  gave  judgment  against  the  j^ilt'iffs; 
and  this  being  concurred  in  on  appc  i'  '^  -«' 
Provincial  Court  of  Patna,  they  appe^:ed  t^/ 
the  Sudder  Dewanny  Adawlat.  The  >  u?"  "» 
reported  in  2.  Select  Reports  92,  aiiJ  ^v' 
Court  held  that  adverting  to  the  exteri  ??••  ^ 
situation  of  the  estate,  to  the  zemfc.'«« 
possessing  the  title  of  Rajah,  and  to  aiS 
maintaining  a  sort  of  feudal  establi^ineiit 
of  troops  and  /agierdars,  the  Court  conld 
entertain  little  doubt  that  it  was  not  a  cwa- 
mon  estate  divisible  by  the  laws  of  inherit- 
ance. The  decrees  of  the  Zillah  and  Pro* 
vincial  Courts  were  accordingly  afl&rmed. 
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Wc  have  no  evidence  in  the  case  of  tlie 
custom  or  usage  of  the  family  before  che 
grant  to  Tej  Singh;  but  the  want  of  it  is 
sopplied  by  this  decision,  which  declared 
tiie*  estaie  to  be  impartible,  the  decision 
being  pronounced  in  a  suit  between  persons 
wiio  are  in  privily  with  the  plaintiff  and 
defendant  in  this  suit. 

Having  arrived  at  the  fact  that  this  is  ah 
impartible  estate,  we  have  to  consider  whether 
the  defendant,  a  female,  can  sucpecd  to  it  to 
I  the  exclusion   of   the   plaintiff,  who   is   the 
F  aearest  male  heir. 

Where  a  family  is  governed,  as  this  family 
'  t4*,b7  the  law  of  the  Mitakshara,  by  which, 
*ilifto  undivided  family,  females  do  not  inherit 
IM  long  as  tiiere  are  any  male  members  of  the 
Imlljr,  it  is  improbable  that  a  custom  that 
ffioiaies  shoald   inherit  to  the  exclusion  of 
niies  would  grow  up  with,  And  form  part  of, 
a  CQStom  that  the  eldest  male  member  of  the 
\  fajnily  should   inherit.     The  object   of  the  | 
btter  custom  would  be  fully  attained  without 
the  other,  and  there  is  no  necessary  connec- 
'  tlon  between  them.     Before  considering  the 
evidence  in  this  case,  it  will  be  convenient  to 
refer  to  the  decisions  which  are  applicable  to 
.h.    In  a  case  in  4  Select  Reports  57,  the 
4dovs  of  Rajah   Zorawur  Singh  sued    his 
kwher  to  recover  possession  of  an  estate  in 
the  Jungte    Mehals,    Alleging    that    by    the 
:<Bltom   of    the    family   of    the    pergunnah 
Juma  Abd  of  the  other  jungle  estates;,  the 
cWest  Sdft  of  the  late  incumbent  took  the 
*1iote  estate,  the  other  sohs  receiving  lands 
fer  itieir  support ;  and  that  in  the   event  ot 
the  zemiiidar  leaving  no  son,  his  wido*v  took 
the  estate  to  the  exclusion  of  his  brothers. 
A  detd   of  gift  by  Zorawur  Singh  to  the 
pliinliffs,  who  were   his   second   and    third 
wi*C8,   was    also    set    up.     The    Provincial 
C<Hitt  of   Calcutta,    in    which  the  suit   was 
biought^  put  a  question  to  the  pundit  of  the 
Cbun  with  directions  to  give  an  answer  ac- 
cording to  the  shasira  as  current  in  the  Wes- 
tern Provinces ;  and  the  answer  was  that  the 
l^t^f  made,  was  not  valid,  and  the  right  of 
! mberitance  in  the  estate  vested  on  the  death 
tA  the  donor  in  his  two  brothers.     The  Pro- 
vincial Court  of  Calcutta  having  dismissed 
Ifc0  claim  of  the  plaintiffs,  they  appealed  to 
lfl»  Sodder  Dewanny  Adawlut.     One  of  the 
jtidges  thereupon,  considering  the  whole  case, 
iMd  that    the    decision    of    the    Provincial 
iteart  should  be  reversed ;  but  the  other  two 
ted  it  to  be  proved  that  the  estate  had  always 
fiiiiie  10  the  chief  male  heir,  and  confirmed 
the  decision  of  the   Provincial   Court.     In 
this  case,  the  estate  was  Stncestral  and  the 
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family  undivided,  and  the  decision  shows  that 
the  iinpartibility  of  the  estate  only  interferes 
with  the  ordinary  law  so  far  as  to  make  it 
pass  to  the  chief  of  the  male  heirs. 

In  Naraorunty  Lutchmee  Davamah  vs,  Ven- 
gama  Naidoo,  9  Moore's  I.  A.  66,*  the  estate 
which  was  the   subject   of  the  suit   was  a 
polliamy  a  tenure  known  in  Madras.     It  was 
an  ancestral  estate  of  the  nature  of  a  raj,  not 
subject  to  partition,  and  could  beheld  by  only 
one  member  of  the  family  who  was  Styled  the 
polligar,  and  it  was  held  that,  being  ancestral 
estate,  the  succession  vested  in  the  nearest 
undivided  male  cousin  of  the  polligar  last 
seised,  who  died  without  male  issue,  in  pre^ 
ference   to   his    widow.     It   appears  in   the 
judj^ment,  page  86,  that  this  was  the  opinion 
of  the  pundits  who  were   consulted  by  the 
Sudder  Court,  and  that  it  was  adopted   by 
the  Court  and  no  objection  was  urged  to  it 
on  the  appeal,  the  ground  taken  being  that  it 
was   not   an  ancestral  estaie,  nor  were  the 
parties  in  the  suit  members  of  an  undivided 
Hindoo  family.     The  answer  of  the  pundits, 
page    74,    shows   that  the   ground  of  their 
opinion   was   that   all    the   members   of   an 
undivided  family  have  a  joint  right  in  their 
ancestral  properly,  although  only  one  of  them 
being  capable  continues  in  possession  there- 
of.    The   case   ar    page   446   of   the   same 
vi)lum(*  is  clearly  di.stinguishable  from  this, 
and  was  decided  uo«)n  its  own  peculiar  facts. 
Mr  Justice  Markby  referred  to  the  Rajah  of 
Shivagunga's  case,  9  Moore's  I.  A.  539,t  as 
an  instance  of  a  woman  succeeding  to  a  raj, 
and  near  the  end  of  his  judgment  said  that 
between  impartibility  and  the  exclusion  of 
females   there   is   no   connectfon  whatever. 
That  need  not  be  disputed.  .It  is  not  upon 
the  imDiiiibility  of  the  estate,  but  upon  the 
family    being    undivided    and    the    law   of 
succession  to  ancestral  undivided  property, 
that   the  exclusion  of  females  rests.     This 
appears  clearly  in  the  Shivagunga  and  subse- 
quent cases. 

The  zemindaree  of  Shivagunga  was  creat- 
ed in  1730  by  the  Nabob  of  the  Carnatic,  and 
by  a  proclamation  of  Lord  Clive,  dated  the 
6th  *of  July  1 80 1,  the  Government  trans- 
ferred the  zemindaree,  which  it  appeared 
was  treated  as  an  escheat  for  want  of  lineal 
heirs,  to  Gonery  Vallabha  Taver,  who  was 
collaterally  descended  from  the  progenitors 
of  the  first  zemintlar.  By  a  sunnud^  dated 
the  22nd  of  April  1803,  ^^®  zemindaree  was 
confirmei  13  him  in  perpetuity  with  power 
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to  transfer  it,  by  sale  or  gift,  on  payment  to 
the  Government  of  a  permanent  annual 
jumma.  By  the  decree  appealed  from,  the 
son  of  Oga  Taver,  the  elder  brother  of 
Gonery  Vallabha  Taver,  was  held  entitled  to 
the  zemindaree  in  preference  to  his  surviving 
widow,  on  the  ground  that  they  were  un- 
divided brothers.  In  the  judgment  of  the 
Judicial  Committee,  page  605,  it  is  said  that 
the  substantial  contest  was  whether  the 
zemindaree  ought  to  have  descended  in  the 
male  and  collateral  line,  and  the  determination 
of  that  issue  depended  on  the  answers  to  be 
given  to  one  or  more  of  the  questions,  /j/, 
were  the  brothers  undivided  in  estate,  or  hai 
a  partition  taken  place  between  them  ?  2nd, 
if  they  were  undivided,  was  the  zemindaree 
the  self-acquired  and  separate  property  of 
the  younger?  and  if  so,  jrd^  what  is  the 
course  of  succession  according  to  the  Hindoo 
law  of  the  south  of  India  of  such  an  acquisi- 
tion where  the  family  is  in  other  respects  an 
undivided  family?  From  these  questions  it  is 
clear  that  the  Shivagunga  case  was  different 
from  the  present,  and  the  decision  in  it  is  not 
applicable.  But  the  law  applicable  to  it  is 
stated  in  the  judgment  at  page  589,  where  it 
is  said  that  if  the  zemindar,  at  the  time  of 
his  death,  and  his  nephews  were  members  of 
an  undivided  Hindoo  family,  and  the  zemin- 
daree, though  impartible,  was  part  of  the 
common  family-property,  one  of  the  nephews 
was  entitled  to  succeed  to  it  on  the  death  of 
his  uncle. 

We  have  thought  it  right  to  refer  to  this 
case  at  some  length  on  account  of  the  refer- 
ence to  it  in  Mr.  Justice  Markby's  judgment. 
Another  authority  for  the  exclusion  of  females 
where  the  property  is  ancestral  and  the 
family  undivided  is  in  the  judgment  of  the 
Privy  Council  in  Jowala  Buksh  vs.  Dharum 
Singh,  10  Moore's  I.  A.  524,  where  it  is  said 
that  Lall  Singh,  a  nephew,  whose  legitimacy 
was  disputed,  if  the  legitimate  male  heir  of 
the  great  ancestor,  would  have  taken  the  raj 
on  the  death  of  his  uncle,  to  the  exclusion  of 
the  widow,  the  property  being  assumed  to  be 
ancestral  and  the  family  undivided  ;  that  in 
the  case  of  Kalawa  Natchier  vs.  The  Rajah  of 
Shivagunga,  it  was  admitted  that  this  would 
have  been  the  course  of  descent  according  to 
the  Mitakshara  if  the  property  had  been 
ancestral ;  and  that  the  reason  of  that  decision 
was  that  the  Shivagunga  raj  was  the  separate 
acquisition  of  the  deceased.  And  in  the  judg- 
ment of  the  Privy  Council  in  a  later  case, 
13  Moore's  I.  A.  140,  it  is  again  said  that  in 
the  Shivagunga  case  the  impartible  zemin- 
daree was  shown  conclusively  to  have  been 


the  separate  acquisition  of  the  person  whose 
succession  was  the  subject  of  dispute,  and 
the  ruling  of  the  Court  was  that  in  that  case 
the  zemindaree  should  follow  the  course  of 
succession  as  to  separate  property,  although 
the  family  was  undivided ;  but  that  if  that 
zemindaree  had  been  shown  to  have  beenaa an- 
cestral zemindaree,  the  judgment  of  the  Board 
would,  no  doubt,  have  been  the  other  way. 

There  is,  however,  a  judgment  of  the  Privy 
Council  which  is  referred  to  by  Mr.  Justice 
Markby  as  the  Tipperah  case,  in  which  a 
different  view  is  taken,  and  which  we  are  un- 
able to  reconcile  wiih  the  previous  decisions. 
In  Neel  Kisto  Deb  Burmono  vs.  Beer  Cbmuto 
Thakoor,  12  Moore's  I.  A.  540,*  their  Lord- 
ships say:  *' Still,  when  a  raj  is  enjoyed  and 
'*  inherited  by  one  sole  member  of  a  ianui]r« 
''  it  would  be  to  introduce  into  the  lav  by 
''judicial  construction  a  fiction,involving  also  a 
''  contradiction,  to  call  this  separate ownershiji, 
''  though  coming  by  inheritance,  at  once  sole 
''and  joint  ownership,  and  so  to  constitttea 
"  joint-ownership  without  the  common  inct- 
*'  dents  of  coparcenership.  The  truth  is,  the 
"  title  to  the.  throne  and  the  royal  lands  is,  as 
"  in  this  case,  one  and  the  same  title;  surn» 
"  vorship  cannot  obtain  in  such  a  possessioii 
"  from  its  very  nature,  and  there  can  be  no 
''community  of  interest;  for  claims  to  an 
"  estate  in  lands  and  to  rights  in  others  over 
"it,  as  to  maintenance,  for  instance,  are  dis- 
"  tinci  and  inconsistent  claims.  As  there  can 
"  be  no  such  survivorship,  title  by  survivorship, 
'*  where  it  varies  from  the  ordinary  title  by 
"heirship,  cannot,  in  the  absence  of  custom* 
"  furnish  the  rule  to  ascertain  the  heir  to  a 
*'  property  which  is  solely  owned  and  enjoyed, 
'*  and  which  passes  byinheritance  to  a  sole  beir.^ 

But  in  a  later  case,  we  find  their  Lordships 
adhering  to  the  law  laid  down  in  the  earlier 
cases.  In  the  judgment  in  Stree  Rajah 
Yanmula  Venkayamah  vs,  Stree  Rajah  Yaii- 
mula  Boochi  Venkondora  delivered  on  thd 
2nd  of  February  1870,!  after  stating  that  the 
question  upon  which  the  parties  in  the  suit 
joined  issue  and  went  to  trial  was  whethec 
the  family  of  which  the  plaintiff  and  thi 
appellant's  husbands  were  members,  was  as 
undivided  or  a  divided  Hindoo  family,  ami 
that  the  Courts  below  had  properly  decided 
that  issue  in  favour  of  the  plaintiff,  they  say: 
"  Accordingly,  the  strength  of  the  argnmoil 
'*  of  the  learned  counsel  for  the  appelant  haft 
''  been  directed  to  show  that  this  case  shookl 
"  be  governed  by  that  in  the  9tb  Volome  ft 
"  Moore's  Indian  Appeals,  which  is  generaHf 
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"known  as  the  Shivagunga  case.  They  have 
'^gone  so  far  as  to  argue  that  the  estate  in 
''question  in  this  case,  being  inipartible,  must 
"from  its  very  nature  be  taken  to  be  separate 
"estate,  and  consequently  that,  according  to 
"the'decision  in  the  Shivagunga  case,  the 
"sncccssion  to  it  is  determinable  by  the  law 
''which  regnlates  the  succession  to  a  separate 
"estite,  whether  the  family  be  divided  or  un- 
*'divided.  The  authority  invoked,  however, 
"affords  no  ground  for  this  argument.  The 
''decision  in  the  Shivagunga  case  will  be 
"found  to  proceed  solely  and  expressly  on 
"the  finding  of  the  Court  that  the  zemindaree 
"hi  question  was  proved  to  be  the  self- 
"acquired  and  separate  property  of  Gonery 
**Vaiiabha  Taver."  And,  after  quoting  from 
die  jadgment  they  say :  "  It  is,  therefore, 
"clear  that  the  mere  impartibility  of  the  estate 
^is  not  snficient  to  make  the  succession  to 
"it  fdlow  the  course  of  succession  of  sepa- 
♦'rateestate.  And  their  Lordships  apprehend 
*ftat  if  they  were  to  hold  that  it  did  so,  they 
"would  affect  the  titles  to  many  estates  held 
*'aod  enjoyed  as  impartible  in  different  parts 
"of  India."  And  in  observing  on  the  evi- 
dence as  to  the  estate  being  the  separate 
property  of  the  appellant's  husband  they  say : 
"These  grants  by  way  of  maintenance  are  in 
"the  ordinary  course  of  what  is  done  by  a 
** person  m  the  enjoyment  of  a  raj  or  impar- 
"dble  estate  in  favour  of  the  junior  members 
"of  the  family,  who,  but  for  the  impartibility 
"of  the  estate,  would  be  coparceners  with 
«him." 

This  jadgment  is  closely  applicable  to  the 
present  case.  There  is  here  an  ancestral 
hnpartible  estate  and  an  undivided  family ; 
for  there  is  no  proof  that  the  family  of  Tej 
Sngh  bad  become  divided,  and  no  issue  was 
niaed  as  to  that.  If  there  had  been  no  evi- 
dence of  custom  in  the  case,  we  should  have 
kltW,  upon  the  authority  of  the  decisions  we 
liave  referred  to,  that  the  plaintiff  is  entitled 
to  succeed  to  the  estate. 

Theevidence,  oral  and  documentary,  isfully 
Sated  in  the  judgments.in  the  Division  Court, 
and  it  is  not  necessary  to  re-state  it.  It 
Aows  that  on  the  only  occasions  since  the 
grant  of  the  estate  of  Tej  Singh  when  a 
fanale  might  have  inherited  she  was  excluded. 
It  18  true  that/m  both  cases  a  brother  suc- 
teeded  in  preference  to  the  widow  of  the 
deceased;  but  this  could  only  be  justified  by 
4ie  family  being  an  undivided  one;  and  the 
mdhrided  family  was  not  that  of  Sidhnath 
Singh,  the  father  of  the  brothers,  but  of  Tej 
Singh,  of  which  family  the  plaintiff  is  a 
member.     And  that  this  succession  was  not 


allowed,  as  was  argued  by  the  appellant's 
counsel,  because  a  brother  was  to  succeed  is, 
we  think,  shown  by  the  return  made  by 
Shumbhoo  Nath  Sing  on  the  26th  June 
1846,  in  which  he  acknowledged  the  plaintiff 
as  heir  next  in  succession  to  his  surviving 
brother  Ramnath 

The  plaintiff's  claim  is,  therefore,  support- 
ed by  such  evidence  as  there  is  of  a  custom 
in  the  family.  It  does  not  in  our  opinion 
depend  upon  a  local  custom,  and  probably 
the  instances  which  appear  to  be  evidence  of 
a  local  custom  may  all  be  explained  by  the 
rule  of  law  which  we  think  is  established  by 
the  authorities  we  have  quoted.  The  judg- 
ment of  Mr.  Justice  Markby  for  the  defend- 
ant appears  to  be  founded  on  the  assumption 
that  the  succession  was  governed  generally  by 
the  rule  of  inheritance  of  separate  property 
according  to  the  Miiakshara,  treating  sepa- 
rate as  if  it  were  self-acquired,  and  this  is 
supported  by  the  judgment  in  the  Tipperah 
case ;  but  all  the  other  authorities  appear  to 
show  that  this  is*  not  correct.  Where  the 
property  is  ancestral  and  the  family  undivid- 
ed, a  custom  modifying  the  law  must  be  a 
custom  to  admit  females,  not  a  custom  to 
exclude  them.  In  our  opinion  the  plaintiff 
is  entitled  to  succeed  to  the  estate. 

Nothing  is  said  in  the  judgments  in  the 
Division  Court  about  the  Khurkhar  property, 
and  the  judgment  of  the  lower  Court  as  to 
that  was  confirmed,  apparently,  without  any 
difference  of  opinion  between  the  learned 
Judges.  It  has  not  been  argued  before  us 
that  this  part  of  the  decree  is  erroneous.  The 
lower  Court  found  that  the  defendant  had  not' 
proved  her  right  to  this  property;  and 
assuming  that  this  question  is  before  us  in 
the  present  appeal,  which  .  \Ve  think  it  is, 
having  been  raised  by  the  grounds  of  appeal 
to  the  High  Court  and  by  the  grounds  of  the 
present  appeal,  we  cannot  consider  the  evi- 
dence of  the  mohurrir  of  the  defendant  as 
sufficient.  On  a  question  of  fact,  we  think  we 
ought  to  be  guided  by  the  rule  of  the  Privy 
Council  where  there  have  been  the  decisions 
of  two  Courts  to  the  same  effect. 

We  think  the  appeal  should  be  dismissed 
with'costs.  The  decree  of  the  lower  Court 
will  thus  be  allowed  to  stand. 


The  22nd  February  1872. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Dwarkanath 

MitteT,  Judges. 

Contribution— Joint  Hindoo  Family. 
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Case  No.  183  of  1871. 


Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Judi^e  of  Bhaugulpore, 
dated  the  lyth  June  tS'jo, 

BissonathChowdiy  and  another  (Defendants), 

Appellants, 

versus 

Goburdhun  Chowdry  and  another  (Plaintiffs), 

Respondents. 

Mr,  C.  Gregory  and  Baboo  Ashootosh 
Dhur  for  Appellants. 

Bahoos  Hem  Chunder  Banerjee  and  Romesh 
Chunder  Mitter  for  Respondents. 

With  reference  to  all  the  circun)  stances  of  the  case» 
it  was  held  that  it  would  be  hijjhly  inequitable  to  allow 
the  plaintiffs  to   recover  any  contribution   from  the 
defendants  when  they  had  completely  failed  to  show  that 
the  assets  and  liabilities  of  the  alleged  joint  farailv  had  I 
been  divided  fairly  and  honestly,  and  that  they  had  duly  I 
accounted  to  the  defendants  for  anything  which  came  ; 
into  their  hands  as  managers  of  their  estate.  \ 

Mitter,  J. — This  is  a  suit  for  contribution,  \ 
and  the  circumstances  which  have  led  to  its 
institution  are  as  follow: — 

The    plaintiff    Goburdhun    Lall    and    the 
defendant's  father  Greedharee  Lall  were  two 
brothers, and  the  second  plaintiff  Beharee  Lall 
is  the  son  of  Goburdhun  Lall.     Greedharee 
Lall  died   in  the  year  1264  F.    S.,  leavinsf 
behind  him  his  widow,  Sena  Put  Kooer,  and 
two  infant  sons,  the  defendants.  The  plaintiffs 
allege  that  the  two  branches  of  the  family 
continued  joint  in  food  and  estate  down  to 
.the  year  1271  F.  S.,  when  a  division  of  '*all 
the  household  goods/*  as  well  as  of  the  debts 
due  to  the  creditors  of  the  joint  family,  was 
made  between  them  through  the  interven- 
tion of  certain  persons,  who  were  appointed 
arbitrators  with  the  joint  consent  of  Gobur- 
dhun Lall  and  of  Sena  Put  Kooer,  who  was 
the  lawful  guardian  of  the  defendants.     The 
heaviest  of   these  debts  was  one   of   8,345 
rupees  3  annas  10  pie,  admittedly  due  to  one 
Greedharee  Lall  Baboo ;  and  the  plaintiifs  go 
on  to  say  that,  according  to  a  ''/urd'  or 
schedule  of  partition  prepared  by  the  arbi- 
trators, it  was  settled  that  the  defendants  should 
pay  6,045  rupees  10  annas  and  12  gundahs 
out  of  this  amount,  together  with  a  sum  of 
Rs.  533  due  to  one  BuUunder  Singh,  their 
own  share  of  the  liability  being  fixed  at  an 
equal  amount,  consisting  of  the  balance  of 
Rs.  2,299  8  annas  17  gundahs  due  to  Gree- 
dharee Lall  Baboo  and  of  certain  other  small 
debts  to  which  we  shall  have  occasion  to  refer 
more   specifically   hereafter.     The  plaintiffs 


add  that  they  have,  notwithstanding  the 
arrangement  above  referred  to.  been  obliged 
to  pay  more  than  their  legitimate  share  of  the 
debt  due  to  Greedharee  Lall  Baboo  as  fixerf 
by  the  arbitrators;  and  the  present  suit. has 
been  accordingly  brought  by  them  for  con* 
tribution. 

The  answer  of  defendant  is  to  the  effect 
that  the  family  had  been  separate  loBg 
before  1 271  F.  S. ;  that  with  the  exception  d 
half  the  amount  due  to  Greedharee  L|H 
Baboo  and  of  the  sum  of  Rs.  533  dqe  to 
Bull  under  Singh,  the  defendants  were  BOt 
liable  for  any  of  the  other  debts  mentioned 
in  the  schedule  filed  by  the  plaintiifs.  It « 
added  that  the  arbitration  was  fraudulent  and 
collusive,  and  that  the  plaintiff  Goburdhna 
Lall  had  misappropriated  large  sums  of  money 
belonging  to  the  defendants  during  the  lime 
he  acted  as  manager  of  their  estate,  that  is  to' 
say,  from  1264  to  1271  B.  S. 

The  Subordinate  Judge,  who  tried  this  case . 
I  in  the  first  instance,  gave  a  decree  10  the 
plaintiffs,  and  the  present  defendants  hive 
appealed  against  it. 

When  this  case  came  before  us  on  a  previ* 
ous  occasion,  we  found  that  the  Subordfatfe; 
Judge  had  taken-  a  \tTy  narrow  view  of 
it,  and  we  accordingly  sent  it  back  10  htm 
with  directions  to  take  further  evidence  from 
the  paities  with  special  reference  to  certain 
points  specifically  indicated  in  our  order  of 
remand.  This  evidence  has  now  been  taken, 
and  after  going  through  all  the  papers  on  the 
record,  the  conclusion  we  have  arrived  at  is 
that  the  decree  of  the  lower  Court  cannot  be 
sustained. 

We  do  not  think  it  necessary,  for  the  pur- 
poses of  this  case,  to  express  any  opinion  as 
10  whether  the  family  v/b.s  Joint  or  separaU* 
Assuming  that  it  was  joint,  as  alleged  by  the 
plaintiff,   it  would  still  be  incumbent  upon 
them    to    prove,    by    the    most   sattsfactoiy 
evidence,  that  the  so-called  pariiiion  opoa 
which    their    claim    ts    based    was   perfect^ 
fair  and  bond  fide  in   all  ways  before  they 
can  be  permiited  to  maintain  this  suit  for 
contribution.     It   is   admitted    on   ail  sides 
that    the    defendants    were    minors   at    the 
time ;  and  it  is  also  admitted  that  \he  planUif\ 
Goburdhun  Lall  had  been  the  sole^Lnd  exchhi 
sive  manager  of  their  estate  since  the  death  < 
of  their  father  in   1264  F.  S.     Under  such; 
circumstances,  it  is  clear  that  the  burden  of  | 
proving  the  fairness  and  complete  good  faithi 
of  the  partition  rests  entirely  upon  the  plaiat^ 
iffs.     Plaintiffs  have  however,  in  ouropiniODf 
completely  failed  to  discharge  this  bordas. 
That  there  was  something  in  the  nature  of 
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ao  arbitration,  if  arbitration  it  may  be  called, 
we  have  no  doubt.     But  it  is  equally  beyond 
doubt  that  the  plaintiffs,  who  were  the  only 
adult  members  of  the  family  who  could  take 
care  of  their  own  interests,  managed  every- 
thing in  their  own  way.     So  far  as  the  so- 
called  arbitrators  are  concerned,  they  appear, 
by  their  own  and  other  evidence  on  record, 
to  have  done  nothing  more  than  affix  their 
sgnatnres  to  certain /«r</j  or  schedules  which 
Aey  were  requested  to  sign  by  the  plaintiff, 
Goburdhun    Lall,  himself.     No   inquiry    of 
any  kind  appeamo  have  been  made  bv  them 
as  to  die  real  state  of  the  assets  and  liabili- 
ties of  the  joint- family,  or  whether  in  point 
of  fact  it  was  a  joint-family  at  all ;  and  with- 
wt  laying  any   stress  upon  mere   want   of 
formality,  we  feel  no  hesitation  in  saying  that 
ttfurds  relied   upon  by  the  plaintiffs  are 
ntterly  valueless  for  fixing  the  respective  liabi- 
lities of  tlie  parlies.     Of  the  several  arbitrators 
who  have  been  examined  in  this  case,  onlv  one 
says  that  he  understood  the  accounts  (hesab 
iumuj  lea).      But  not  only  is  this  statement 
contradicted  by  the  other  witnesses,  but  it ' 
IS,  m  our  opinion,  too  vague  and  indefinite  to  " 
wanant  the  conclusion  that  there  was  any 
•settlement  of  accounts  in  the  proper  sense 

of  due  adjustment  by  the  arbitrators  them- 
selves. 

Then,  again,  it  is  admitted  that  there  was 
no  division  of  the  paona  of  joint-family,  that 
JS  to  say,  of  the  amounts  which  were  due  to 
Kfrom  third  parties.  All  the  bonds  standing 
to  Its  credit  were  retained  by  the  plaintiff 
Uburdhun  Lall  himself;  and  it  is  not  even 
pretended  that  any  account  was  rendered  by 
to  of  what  he  did  with  the  defendant's 
fswtedunng  the  seven  years  it  remained  under 
mismanagement.  Such  a  partition  is  unfair 
2}  the  very  face  of  it;  and  in  the  absence  of 
JJ^  proof  that  the  plaintiffs  have  duly  account- 
«  tor  everything  which  came  into  their 
possession  during  the  period  above  referred 
^11  would  be  unjust  and  inequitable  to 
Wow  them  to' maintain  this  suit  for  contribu- 
^  against  the  defendants.  Wnen  we 
^anded  the  case  on  the  last  occasion,  we 
«^cted  that  the  plaintiffs  would  remove  all 
o^ts  about  the  justice  of  their  claim  by 
^jcmg  the  account-books  of  the  family 
wmch  have  been  proved  to  be  in  their  custody. 

to  1  y  .^  "^'  ^^'^^  ^^'  reasons  best  known 
«  themselves,  and  they  have  therefo.^e  no 
K^  ^^n^Plain  if  we  draw  the  inference 
^  tnose  books,  if  proved,  would  have  shown 

fouLor  P'^f  "^  ^"*^  *«  mthoMl  any  valid 
*°^ation  whatever. 

^«h  reference  to  the   debts  which  were 


!  allotted  to  the  share  of  the  plaintiffs,  we  wish 
to  observe  that,   with  the  exception  of  the 
single  item   of  2,299  rupees  due  to  Giree- 
dharee  Lall  Baboo,  tdey  were,  all  of  them 
contracted  by  the  plaintiff  Beharee  Lall,  sub- 
sequent to  the  death  of  the  defendant's  father 
and   upon  his  own  personal  responsibility. 
It  is  true  that  some  of  the  persons  to  whom 
those  debts  are  alleged  to  have  been  due  have 
been  examined  as  witnesses;  but  there  is  no 
satisfactory  evidence  to  show  that  they  were 
incurred  for  the  benefit  of  the  joint-family. 
Ihe  vague  surmises  of  the  witnesses  above 
referred  to  cannot  supply  the  place  of  legal 
proof,  more  particularly  when  it  is  borne  in 
mmvl    that   the   plaintiffs  could  easily  have 
removed  all  doubts  on  tne  point  by  producing 
the  family-books  of  account,  which,  if  not 
wilfully  and  deliberately  suppressed  by  them, 
have  not  been  produced  when  certainly  they 
should  have  been  so  if  plaintiffs  had  an  Uon«»t 
case.     Plamtiffs  have  given  no  explanauon 
whatever  why  the  so-called  joint-debts  of  the 
family  were  divided  by  the  arbitrators  in  the 
peculiar  mode  mentioned  in  the  ''/urd"  or 
schedule  propounded  by  them.    Instead  of  (as 
might  have  been  reasonably  and  naturally 
expected)  each  party  being  made  liable  to 
pay  half  of  each  of  those  debts,  the  defend- 
ants have  been  saddled  with  by  far  the  greater 
portion  of  the  admittedly  joint-debt  due  to 
Gireedharee  Lall  Baboo,  the  plaintiffs'  share 
of  the  burden  consisting  chiefly  of  certain 
small  debts  contracted  by  Beharee  Lall  upon 
his  own  personal  responsibility,  and  at  a  time 
when  his  father  Goburdhun  Lal|  was  the  sole 
and   exclusive  manager  of  the   de£enda«ia' 
CdLaie. 

All  these  facts  certainJy  require  some 
explanafon;  but  the  plainti/s  havHot  SSn 
any    notwuhstandiag  the  additional  o^wr. 

or  remand.     It  is  true  that  the  defendants 
were  justly  liable  for  half  the  detJs  Sue  to 
Gireedharee  Lai    Baboo    and  th„  ^i  •  !•« 
would,  under  ordinar/^circuLfa^i'SS 

.h.'^  ^'"k'^  '°  ^'""^"^  contribSn  bZ 
them   to   that   extent.     But  this   i«  n  J  JT 

ground  upon  which  the  p  Lm  suit  is 
brought;  nor  do  we  think  that  fh^^..!  .i 
are  entitled  to  fall  back  ujon  it  ?^'^' 
borne  in  mind  that  they  stooTin  ;  fidudal? 
position  towards  the  defendants  down  to  Z 
year  1271,  and  that  they  have  .i-T^^  .u  • 
own  showing  complete^faS  to'.Tvet v 

ass'e,rof"th''H"/^.*'**'  "^'y  dSCh  tSe 
assets  of  the  defendants'  estate  durinir  th! 

period  It  remained  under  tbeir  management 

If  the  family  was  really  joiat,  a  poiSf^pon 
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which  we  do  not  wish  to  express  any  opinion 
one  way  or  the  other,  the  proper  course  for 
the  plaintiffs  to  adopt  would  have  been  to 
ask  for  a  general  settlement  of  accounts,  and 
not  to  sue  for  contribution  for  an  isolated 
item  like  the  one  under  our  consideration. 
As  for  the  alleged  partition  and  settlement  of 
accounts  in  1271,  we  have  already  shown 
that  they  were  managed  by  the  plaintiffs 
entirely  in  their  own  way,  the  so-called 
arbitrators  being  introduced  in  the  scene 
merely  for  the  purpose  of  giving  a  colour  of 
fairness  to  the  proceedings.  Those  who  seek 
equity  must  do  equity,  and  looking  to  all  the 
facts  and  circumstances  of  this  case,  we  feel 
no  doubt  whatever  that  it  would  be  highly 
inequitable  to  allow  the  plaintiffs  to  recover 
any  contribution  from  the  defendants  when 
they  have  completely  failed  to  show  that  the 
assets  and  liabilities  of  the  alleged  joint- 
family  have  been  divided  fairly  and  honestly, 
and  that  they  have  duly  accounted  to  the 
defendants  for  everything  which  came  into 
their  hands  as  managers  of  their  estate. 

For  the  above  reasons,  we  reverse  the  de- 
cision of  the  Subordinate  Judge,  and  dismiss 
the  plaintiffs'  suit  with  all  costs. 


The  23rd  February  1872. 

Present: 

The  Hon'ble  A.  G.  Macpherson  and  Dwarka- 
nath  Mitter,  Judges, 

Pleaders— Rule  2  of  23rd  VLbj  1871— Certificate 
and  Grounds  of  Appeu — Copies  of  the  Record. 

Reference  under  Act  XX,  of  1 86$  from  the 
Judge  of  Chittagong, 

In  the  Case  of 

Noor  Ahmed,  Pleader  of  his  Court, 

Mr.  J,  S,  Rochfort  and  Baboo  Aukhil 
Chunder  Sein  for  Noor  Ahmed. 

A  pleader  is  not  guilty  of  grossly  improper  conduct 
but  substantially  and  sufficiently  complies  with  the  2nd 
of  the  Rules  of  23rd  May  1871  if  he  examines  copies 
of  the  record,  and  not  the  original  record,  before  he 
draws  the  grounds  of  appeal  and  certifies  them.     * 

Macpherson^  J, — ^The  case  of  the  vakeel 
Noor  Ahmed  is  somewhat  different.  He 
signed  a  certificate  similar  to  that  signed  by 
Hadee  Ali,  stating  that  he  had  examined  the 
record,  and  that  in  his  opinion  there  were 
good  grounds  for  the  appeal.  He  admitted 
afterwards  that  he  had  not,  in  fact,  examined 
the  record  ;  but  he  urged  that  he  had  read  a 
copy  of  the  judgment  of  the    lower  Court 


and  copies  of  the  more  important  papers 
filed  in  the  cause,  such  copies  having  been 
supplied  to  him  by  the  parlies.  The  Judge 
finds  that  the  evidence  adduced  fails  to  show 
that  Noor  Ahmed  examined  any  papers- or 
copies  before  signing  the  certificate. 

Without  saying  that  I  feel  sure  that  the 
Judge  is  not  right  in  the  view  that  h«  takes 
of  the  evidence,  in  so  far  as  he  thinks  that 
the  vakeel  did  not  examine  any  copies,  I 
think  it  is  open  to  doubt  whether  he  did  nol 
see  some  of  the  papers,  and  that  we  ought  to 
give  him  the  benefit  of  that  doubt.  In  his 
case,  therefore,  we  shall  remove  the  order  of 
suspension  of  the  vakeel  without  saying 
that,  under  the  circumstances,  his  suspension 
was  wrong. 

This  vakeel  had  clearly  not  complied 
literally  with  the  2nd  of  the  Rules  of  the 
23rd  May  1 871,*  that  is  to  say,  he  admitted- 
ly had  not  examined  the  original  record* 
But  I  do  not  think  it  necessarily  follows  that 
he  has  been  guilty  of  grossly  improper  con- 
duct. I  am  not  prepared  to  go  quite  so  far 
as  the  Judge  seems  inclined  to  go  with 
reference  to  the  matter  of  copies,  h  is  irae 
that  the  words  used  in  the  rule  are  :  •*  1 
**  certify  that  I  have  examined  the  record  in 
"  this  case."  But  if  a  vakeel  has  been  sap* 
plied  with  copies  of  the  record,  and  has  bond- 
fide  examined  those  copies,  and  made  him- 
self acquainted  with  what  is  in  the  record, 
it  seems  to  me  there  has  been  a  substantia! 
and  sufficient  compliance  with  the  rule,  even 
supposing  he  has  not  actually  had  in  his  hands 
anything  excepting  copies.  Of  course,  if  the 
vakeel,  instead  of  going  to  the  record,  chooses 
to  deal  with  copies,  he  is  responsible  for  the 
copies  being  really  true  copies. 

I  would  not  read  the  words  "  examined 
the  record  '  literally,  so  as  to  hold  thai  in 
every  case  a  vakeel  who  examines  copies  only 
is  guilty  of  improper  conduct  in  certifying 
that  he  has  examined  the  record.     1  read  the 
rule  as  meaning  that  a  pleader  must  have. 
thoroughly  examined  and  made  himself  ac-- 
quainted  with  the  papers  in  the  case  before- 
he  draws  the  grounds  of  appeal  and  certifies; 
them.     Of  course,  the  record  is  the  surest, 
source  from  which  to  get  a  knowledge  of  a 
case  ;  but  if  the  pleader  has  had  copies,  and 
has  examined  them  carefully,  ii  is  in  mr 
opinion  impossible  to  say  that  he  has  been 
guilty  of  grossly  improper  conduct,  merely 
because  he  has  examined  copies  instead  of 
the  actual  original  record. 


»  16  W.  R.  (Civil  Circulars),  1. 
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The  28th  February  1872. 
Preseni  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Sate  in  Execatton  of  Decree— Date  of  Sale—- 
Purchase  by  Ezectttton-cr editor— Injury  to 
Jndgiiient-debtor. 

Case  No.  360  of  1871. 

Mhcelianeous  Appeal  from  an  order  passed 
by  ihe  Subordinate  Judge  of  East  Burd- 
wan,  dated  the  22nd  July  tS'ji. 

Kishea    Prosunno    Mojoomdar    (Judgment- 
debtor),  Appellant^ 

versus 

Nurduma  Dossee  and  another  (Decree- 
holders),  Respondents, 

Babjos  Mohinee   Mohun   Roy   and  Bhyrub 
Chunder  Bannerjee  for  Appellants. 

Mr,  R.  £,  Twidale  for  Respondents. 

i  A  jodf  meot-debtor  is  entitled  to  prove  when  his  proper- 

I  t;  has  been  sold  without  further  notice  on  a  date  subse- 

I  qient  to  that  originally  fixed,  and  especially  when  the 

I  nectttion-creditor  is  the  purchaser  for  a  very  inadequate 

'  nine,  that  he  has  been  substantially  injured  by   such 

'  sale. 

Kemp,  J, — This  is  an  appeal  on  behalf 
of  the  judgment-debtor,  Kishen  Prosunno 
Mojoomdar.  It  appears  that  three  properties 
vere  lotted  for  sale  in  execution  of  the  decree 
of  ibe  opposite  party,  and  one  of  these 
properties,  lot  Nimdoho,  was  sold  on  the 
12th  ot  September  1870,.  being  the  day 
originally  fixed  for  the  sale,  and  on  that  day 
rtie  judgraent-debior  put  in  a  petition  for 
permission  to  pay  the  amount  covered  by  the 
decree  on  the  3rd  of  November  following, 
agreeiag  that,  if  he  did  not  pay  the  amount 
due  by  him  on  that  date,  the  sale  of  lot 
Nimdoho  would  stand  good,  and  the  other 
lots  would  be  sold  on  that  day  wiihout 
ftttiher  notification.  Accordingly,  ihe  judg- 
Jfieot-debtor  not  having  paid  the  whole  amount 
due  as  promised  on  the  3rd  of  November, 
the  sale  of  lot  Nimdoho  was  confirmed  and 
the  sale  of  the  other  two  properties  was  held, 
Dot  on  the  3rd  of  November,  but  on  the 
nth  of  November.  The  judgment-debtor 
then  objected  that  he  ought  not  to  be  held 
too  sthcily  to  the  terms  of  his  petition  with 
reference  to  lot  Nimdoho,  and  that  he  had 
l>«en  injured  by  the  sale  of  the  other  two 
properties  on  the  i  ith  instead  of  on  the  3rd 
of  November,    inasmuch  as    if    they    had 


been  sold  on  the  latter  date,  there  would 
have  been  other  purchasers  in  attendance, 
and  these  two  lots  would  not  have  been 
knocked  down  to  the  decree-holder  at  very 
low  prices.  The  Subordinate  Judge  overruled 
these  objections,  and  the  case  has  now  come 
before  us  in  regular  appeal. 

We  think  that  the  judgment-debtor  was 
bound  by  his  petition  with  reference  to  lot 
Nimdoho,  for  he  clearly  agreed  that  in  the 
event  of  his  not  paying  the  amount  due  on 
the  3rd  of  November,  the  sale  of  Nimdoho 
would  stand  good;  but  we  think  that  he  is 
entitled  to  a  remand  with  reference  to  lot 
Sonadangah  and  lot  Maloteepore.  It  is  very 
clear  that  he  did  object  that  he  had  been 
substantially  injured  by  the  sale  of  these 
two  lots  on  any  other  date  than  that  to  which 
he  bound  himself,  namely,  the  3rd  of  Novem- 
ber ;  and  that  the  sale  without  further  notice 
on  a  subsequent  date  was  irregular,  that  no 
purchasers  were  present  at  the  time,  and  that 
he  has  been  damaged  by  that  circumstance. 
We  have  been  referred  in  the  course  of  the 
argument  to  a  decision  published  in  Volume 
3,  Weekly  Reporter,  page  14,  in  which 
the  laie  Chief  Justice,  Sir  Barnes  Peacock, 
ruled  that  it  was  always  necessary  to  watch 
with  jealousy  sales  made  in  execution  of 
decrees,  especially  when  it  appears  that  the 
property  has  been  sold  much  below  its  value, 
and  that  the  execution-creditor  was  the  pur- 
chaser ;  and  that  is  the  case  in  the  present 
instance.  The  execution-creditor  is  the  par- 
chaser,  and  the  property  apparently,  as  far 
as  we  can  judge,  has  been  sold  for  a  very 
inadequate  value.  The  late  Chief  Justice 
also  says  that  in  such  cases  the  formalities 
which  the  law  requires  to  ensure,  as  far  as 
possible,  a  sale  at  a  fair  value  must  be 
gone  through,  and  it  is  not  unreasonable  to 
set  aside  a  sale  and  require  a  fresh  sale  to 
take  place  if  these  formalities  have  not  been 
gone  through  ;  that  public  notice  of  the  time 
and  place  of  sale  is  one  of  the  most  important 
measures  towards  ensuring  a  fair  sale;  and 
further  that  if  the  execution-creditor  has 
not  purchased  at  too  low  a  price,  he  will  not 
be  damnified  by  having  the  estate  again  put 
up  to  auction. 

We,  therefore,  think  that  this  case  must 
be  remanded.  The  Subordinate  Judge  will 
give  the  judgment-debtor  an  opportunity  of 
proving  that  he  has  been  substantially  injured 
by  the  sale  of  Smad  ingah  and  other  proper- 
ties without  fresh  issue  of  notice,  and  will 
pass  such  orders  as  the  circumstances  of  the 
case  may  require.     Costs  to  follow  the  result. 
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The  28th  February  1872. 

Present : 

The  Hon'ble  A.  G   Macpherson,  Judge. 

Appeal  to  Eng^land— Decree  of  Privy  Council— 
Mis-translation— Execution. 

In  the  Matter  of 

Meet  Mazuflfer  Hossein  Chowdhry  and 
another  (Respondents  to  England),  Peti- 
tidners, 

versus 

Amfeeroonnissa  Khatoon  (Appellant  to  Eng- 
lahd),  Opposite  Party, 

Bahoos  Doorgd  Mohun  Doss  and  Kashee 
Kant  Sein  for  Petitioners. 

Bahoo  Sreenath  Banner jee  for 
Opposite  Party. 

In  this  appeal  the  Privy  Council,  in  confirminjf  the 
decree  of  the  Hisfh  Court,  were  doubtful  as  to  whether 
the  respondents  to  England  were,  on  the  face  of  the 
plaint,  entitled  by  Mahomedan  law  to  the  full  amount 
tUimed,  and  left  the  matter  to  he  determined  by  the 
HiH^h  Court  in  execution.  It  appearing;  that  the  doubt 
raised  in  the  Privy  Council  was  owingf  to  the  word 
skokodur  in  the  plamt  beinjj  wronply  translated  "sons" 
insteadof  "uterine brothers, "the  Hig^h  Court  alio wed thr 
respondents  to  take  out  execution  for  the  whole  amount. 

Macpherson f  ^.— In  this  appeal  their 
Lordships  of  the  Privy  Council,  on  the  3rd 
of  July  last,  gave  judgment  confirming  the 
decree  of  the  High  Court  with  costs,  but  sub- 
ject to  the  following  proviso  and  declaration, 
that  is  to  say :  '*  Inasmuch  as  it  has  been 
"  represented  by  the  counsel  for  the  appellant 
"  on  the  hearing  of  this  appeal  that,  assuming 
"  the  pedigree  of  the  family  to  have  been,  as 
"stated  in  the  plaint,  filed  in  the  original  suit  of 
**  Meer  Abdool  Mujeed  Chowdhry,  the  share 
**  of  Eadennissa  in  the  estate  left  by  Ru- 
"  heemoonnissa  was,  according  10  Mahome- 
"  dan  law,  one-eighth  only,  instead  of  one- 
third  as  stated  in  the  said  plaint,  and  that 
the  share  of  each  of  the  respondents,  the 
"plaintiflFs  In  the  present  suit,  in  the  estate 
**  left  by  the  said  Eadennissa  being  accord- 
"  ing  to  Mahomedan  law  one-fourih,  the 
"said  respondents  were,  on  the  face  of^the 
"  plaint,  entitled  by  Mahomedan  law  to  at 
"  most  one-sixteenth  of  the  sums  in  question 
"  instead  of  the  proportion  therein  mentioned, 
"  that  is  to  say,  to  the  sum  of  Rs.  30,333-5-4 
"instead  of  Rs.  62,913-9-3;  and  inasmuch 
"  as  the  record  in  the  said  appeal  does  not 
"  afford  sufficient  grounds  for  determining  the 
"  correctness  of  such  representations,  it 
"  is  ordered  that  execution  is  not  to  be  issued 
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"  for  any  greater  amount  than  the  said  sum 
"  of  Rs.  30,333-5-4,  with  interest  thereon 
"from  the  29th  July  1859,  and  the  costs 
"  payable  by  the  appellant  in  the  two  suits, 
"  and  the  costs  of  the  appeal,  unless -and 
'*  until  the  said  respondents  shall  show  to  the 
"  satisfaction  of  the  High  Court  that,  accord- 
"  ing  to  Mahomedan  law,  and  the  pedigtee 
"  of  the  family,  they  were  at  the  time  of  the 
"  institution  of  the  original  suit  entitled  to 
"some  larger  sum  than  the  said  sam  (rf 
"  Rs.  30,333-5-4,  in  which  case  executioa 
"  may  be  issued  accordingly." 

The  case  having  come  back  to  this  Qmrt, 
leave  was  given  to  the  respondents  to  take 
out  execution  for  the  sum  of  Rs.  30,333-5-4, 
with  interest  and  costs,  and  the  matter  was 
(with  the  consent  of  the  pleaders  for  all 
parties)  set  down  before  me  in  order  to  the 
determination  of  the  question  whether,  accord- 
ing to  Mahomedan  law  and  the  pedigree  of 
the  family  as  stated  in  the  plaint  filed  in  the 
original  suit,  the  respondents  were,  al  the 
time  of  the  institution  of  the  original  salt, 
entitled  to  a  larger  sum  than  the  said  som  oC 

Rs.  30,333-5-4. 

The  doubt  which  has  been  raised  In  the 
Privy  Council,  and  which  never  was  raised 
in  any  of  the  Courts  in  this  conntiy,  fats 
evidently  sprung  from  an  error  which  has  ac- 
cidentally crept  into  the  translation,  made 
many  years  ago,  of  the  plaint  in  the  old  suit. 
The  doubt  arises  on  a  passage  near  the  com- 
mencement of  the  translation,  which  is  tt 
follows:  "In  1234  13.  S.,  Ruheemoonnisss 
*'  departed  this  life,  leaving  two  infant  datigh* 
"  ters,  Ibadoonnissa  and  Fukuroonnissa,  and 
"two  sons,  Fuzl  AH  and  Mahomed  Afzal,  ai 
"her  heirs  and  successors.  A  third,  or  t 
"  5  annas  6  gundahs  2  cowries  t  kranfl 
"share  of  the  estate  of  Ruheemoonaisn 
"  devolved  on  Ibadoonnissa,  and  a  like  shait 
"  on  Fukuroonnissa,  according  to  the  Maho^ 
"  medan  Law  of  Inheritance."  Now,  the 
words  out  of  which  this  question  has  arisett 
are  the  words  "two  sons^  Fuzl  AH  sod 
Mahomed  Afzul."  Looking  at  the  originid 
plaint  in  Bengalee,  it  appears  that  the  ffoi^ 
used  is  shohodur,  which  means  not  "  sons'* 
but  "  uterine  brothers."  •  The  case  made 
by  the  plaintiff  in  the  original  suit  was 
one  resting  upon  the  fact  of  Fuzl  Ali  as4 
Mahomed  Afzul  being  the  uterine  brothasol 
Ruheemoonnissa ;  and  that  fact  appears  td 
me  to  have  been  always  admitted,  and  never 
to  have  been  disputed  by  anybody,  until,  i» 
consequence  of  this  mi s-translaiion,  the  point 
was  observed  and  raised  for  the  first  time  in 
the  Privy  Conncil. 
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If  Fu2l  Ali  and  Mahomed  Afziil  were 
Qlerine  brothers,  as  stated  iu  the  original  Ben- 
galee plaint,  then  the  plaint  staled  the  Maho- 
reedan  law  correctly  when  it  stated  that  a 
"OftB'tbird  share  of  the  estate  of  Ruhee- 
"ineonnisfift  devolved  on  Ibadoonnissa  and  a 
*^like  share  on  Fukuroonnissa  according  to 
'*the  Mahoooedan  Law  of  Inheritance."  But 
if  the  plaint  had  stated  that  Fuzl  Ali  and 
Uafaomed  Afzul  were  the  sons  of  Ruheemoon- 
Bis^a,  then  the  law  would  have  been  wrong- 
\f  stated,  for  if  Ruheemoonnissa  hid  left 
ivo  sons  as  well  as  her  husband  and  her  two 
dai^hters,  each  daughter  would  have  taken 
oolf  0Qe<eighth. 

There  is,  however,  no  doubt  that  the  use 
ef (be word  "sons"  instead  of  "brothers"  is 
a  m^re  slip  in  translating.  I  have  the  ori- 
ginal plaint  now  before  me,  and  the  word  sho- 
itiur  is  perfectly  clear  and  distinct ;  and 
^e  word  has  been  in  no  way  altered  or  tarn- 
pared  with,  and  has  evidently  stood  from  the 
fast  as  ii  is  now. 

The  translation  in  which  the  error  first 
ocearred  was  made  far  the  use  of  the  Backer- 
gunge  Court  by  one  of  the  officers  of  that 
Court;  and  the.  mistake  has  crept  into  the 
statement  of  the  pleadings  which  is  c^iven 
iodie  judgment  delivered  in  the  original  suit 
On  the  39th  July  1859  by  Mr.  Justice  Kemp, 
who  was  then  the  District  Judge  of  Backer- 
gunge.  But  though  this  wrong  statement  of 
tbe  relationship  of  Fuzl  Ali  and  Mahomed 
Afzul  does  exist  in  his  judgment,  Mr.  Kemp 
natt  have  been  aware  of  the  fact  that  they 
were  really  not  sons  but  uterine  brothers, 
inasmach  as  he  adopted  the  distribution  of  the 
tttate  given  in  the  plaint,  which  he  never 
tould  have  done  unless  he  had  treated  those 
|>eiBons  as  uterine  brothers.  As  a  matter  of 
hct,  it  has  never  been  suggested  by  anybody 
in  this  country  that  they  were  sons ;  and  I 
&od  from  a  translation  now  before  me  of  a 
•Kplication  filed  by  the  plaintiffs  in  the  ori- 
ginal suit  (wbich  was  instituted  under  the 
^  procedure),  ii  is  expressly  stated  in  para- 
graph 8  (with  reference  to  another  question) 

^  Ruheemoonnissa  was  the  sister  of  Fuzl 
Ali. 

With  reference  to  this  replication,  however, 
I  ought  to  add  that  in  para.  3  it  is  stated 
^  Ibadoonnissa  (called  Eadennissa  in  the 
i^dgment  of  the  Privy  Council)  in  her  life- 
time applied  for  permission  to  sue  as  a  pauper 
for  a  third  share  of  this  kadin  property, 
bluing  her  claim  at  Rs.  30,333-5-6.  Now, 
^isaum  is  exactly  the  sum  which  their  Lord- 
fWps  of  the  Privy  Council  give  as  represent- 
ing a  one-eighth  share  ;  and  how  Ibadoonnissa 
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came  to  claim  only  that  amount  when 
she  claimed  a  one-third  share  is  a  matter 
which  I  am  unable  to  explain.  Although  it 
certainly  is  curious  that  she  should  have 
valued  her  suit  at  Rs.  30.333  only,  the  state- 
ment in  the  replication  that  she  claimed  a  oncr 
third  share,  and  that  Fuzl  Ali  was  the  bro- 
ther of  Ruheemoonnissa,  was  a  repetition  of 
the  case  made  by  the  original  plaint,  which 
has  never  been  contested  on  these  points,  ex- 
cept in  the  Privy  Council. 

The  pleader  for  the  defendant,  who  was 
appellant  to  the  Privy  Council,  has  seen  the 
original  plaint,  and  admits  that  the  word  used 
is  shohodur^  and  that  there  is  no  doubt  what- 
ever ihat  shohodur  means  **  uterine  brothers" 
and  not  "  sons;"  and  the  pleader  does  not  sug- 
gest that  he  has  any  means  of  showing 
that,  according  to  Mahomedan  law  and  the 
pedigree  of  the  family,  the  plaintiffs  were 
not  at  the  time  of  the  institution  of  the 
original  suit  entitled  to  the  amount  which  was 
decreed  to  them  by  Mr.  Kemp. 

It  is  clear  to  me  that  the  whole  of  the 
doubt  has  arisen  simply  from  this  slip  in  the 
English  translation  made  in  the  Court  of 
Backer:;unge  in  1^59,  which  has  gone  on 
being  reproduced  up  to  the  present  time,  but 
that  there  has  been  no  substantial  mistake  in 
decreeing  the  62,913  rupees  which  were 
awarded  by  Mr.  Kemp. 

The  result  will  be  that  the  respondents  will 
be  entitled  to  take  out  execution  for  the  further 
sum  above  30,333-5-4  rupeea,  with  the  costs 
of  this  procecdmg,  which  I  fix  at  50  rupees. 


The  29th  February  1872. 
Present:   , 

The  Hon'ble  G.  Loch  and  W.  Ainslie, 

yudges. 

Execution  of  Decree  (8taying)^Procedure^- 

Jurisdiction. 

In  the  Matter  of 

T.  C.  Barlow,  Executor  of  the  Estate  of 
T.  Teil,  deceased,  Petitioner, 

versus 

Moulvee  Abdool  Haye  and  another, 
Opposite  Party. 

Messrs.  J,  1\  Woodroffe  |ind  C  Gregory 

for  Petitioner. 

Mr,  R.  E.  Twidale  for  Opposite  Party. 

The  ludjfe's  order  directing  a  precept  to  be  sent  to  the 
"S  ulior^inate  Judge,  upon  which  precept  the  latter  stayed 
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execution  of  the  decree,  was  set  aside  as  made  without 
authority;  aod  the  Subordinate  Judcre  was  reminded 
that  a  decree«holder  coming^  and  asking*  for  execution 
of  his  decree  is  entitled  to  have  that  decree  properly 
executed. 

Loch,  J, — We  think  that  this  rule  must 
be  made  absolute,  and  the  order  passed  by 
the  Judge  must  be  set  aside.  It  is  clear  he 
had  no  authority  to  pass  an  order  in  an 
execution-case  not  before  him,  directing  a 
precept  to  be  sent  to  the  Subordinate  Judge, 
upon  which  precept  the  Subordinate  Judge 
has  acted  and  stayed  the  execution  of  this 
decree.  We  must  remind  the  Subordinate 
Judge  that  a  decree-holder  coming  and  ask- 
ing for  execution  of  his  decree  is  entitled  to 
have  that  decree  properly  executed;  and 
therefore  the  Subordinate  Judge  must  dispose 
of  this  case  without  reference  to  anything 
that  the  Judge  has  said,  and  must  deal  with  it 
as  if  it  were  an  application  made  in  the  usual 
course  to  him  for  execution  of  a  decree. 

The  petitioner  will  get  his  costs,  which 
are  assessed  at  fifty  rupees. 


The  29th  February  1872. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Execution—Estoppel— Judgment-creditor 
(claiming  nnder  different  Title). 

Case  No.  676  of  1871. 

Special  Appeal  from   a  decision   passed  by 
the    Additional    Subordinate    Judge    of 
Dacca,    dated   the    2^th    Febrwtry    iSyi, 
affirming  a  decision   0/  the   Moonsiff  0/ 
Lechragunge,  dated  the  2§ih  July  i8yo, 

Chunder  Kant  Gangolly  (Defendant), 

Appellant, 

versus 

Mr.  P.  Wise  (Plaintiff),  Respondent. 

Baboo  Sreenath  Banerjee  for  Appellant. 

Baboo  KcLshee  Kant  Sein  for  Respondent. 

A  judgment-creditor,  by  putting  up  the  rights  and 
interests  of  his  judgment-deutor  in  a  talook  for  sale 
in  execution,  is  not  estopped  from  afterwards  claiming 
a  portion  of  that  talook  under  a  different  title,  e.  g.y 
under  a  mortgage.  ^ 

Glover,  J, — ^The  only  point  taken  in  this 
special  appeal  is  that  the  respondent,  who 
had  formerly  in  execution  of  a  decree  against 
Gurceb   Hossein   put  up  the  entire  talooli 


No.  2332  for  sale  as  being  the  property  of 
his  judgment-debtor,  cannot  now  claim  under 
a  mortgage  a  four-annas  share  of  the  same 
talook  as  the  pToperty  of  Rumzan  Khaioon. 

This  objection  does  not  appear  to  have 
been  taken  in  the  Lower  Appellate  CoQrt;it 
certainly  was  not  argued  ;  and  although  there 
is  some  mention  of  it  in  the  petition  of  ap- 
peal, the  special  appellant's  vakeel  is  not 
able  to  satisfy  us  that  it  was  in  any  way 
pressed  before  the  Judge.  But  supposing 
for  the  sake  of  argument  that  it  was  pressed, 
we  are  of  opinion  that  it  cannot  avail  the 
appellant.  What  was  sold  by  Mr.  Wise  ifi 
execution  of  his  decree  against  Gureeb  Hos-' 
se1n  was  not  the  talook  No.  2332,  bat  the 
judgment- debtor's  rights  and  interests  in  that 
talook,  whatever  they  might  torn  out  to  be. 
It  is,  therefore,  impossible  to  say  that  by 
putting  up  these  rights  and  interests,  no- 
determined  as  they  were,  for  sale  in  execution, 
Mr.  Wise  in  any  way  estopped  himself  from 
afterwards  claiming  a  portion  of  that  idsok 
under  a  different  title. 

The  special  appeal  must  be  dismissed  with 
costs. 


The  1st  March  1872. 

Present : 

The  Hon'ble  G.  Loch  and  W.  Ainslie, 

Judges. 

Mortgage—Mortgagor's  Suit  for  Possession- 
Tender  of  whole  Debt 

Case  No.  929  of  1871. 

Special  Appeal  from  a  decision  passed  hf 
the  ^subordinate  Judge  of  Sarun,  dated 
the  igth  June  i8*ji,  reversing  a  decism 
of  the  Moonsiff  of  Sewan,  dated  the  ^td 
December  i8yo. 

Joygobind  Roy  alias  Bhojraj  Roy  and  others 
(Defendants),  Appellants^ 

versus 

Bundhoo  Singh  (Plaintiff),  RespondenL  \ 

Baboos    Mohesh    Chunder    Chowdkry  M 
Gopal  Chunder  Mookerjee  for  Appellant*  ? 

Baboos  Chunder  Madhub  Ghose  and  K^ 
Kishen  isein  for  Rebpondent.  • 

A  mortgagor  cannot  ask  for  a  decree  for  P^f*"! 
without  tendering  the  whole  of  the  mortgageaebt.     , 

j^f,chy  7.— The  judgment  trf  the  Loi« 
Appellate  Court  cannot  stand.  It  ^*J2 
clear  that  the  plaintiff  had  no  cause  oi.actjdii 
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He  comes  into  Court  wishing  to  pay  off  a 
poftiofi  of  the  mortgage-  iebt,  ancf  asking  the 
Court  10  give  him  a  decree  for  possession  on 
bis  paving  a  certain  sum  of  money,  which  is 
odI^  a  fractional  part  of  the  mongage-debt 
for  vhicb  the  property  was  mortgaged.  But, 
op  to  the  present  date,  it  is  clear  lie  has  roa'ie 
DO  tender  of  the  whole  amount  which  is 
due,  and,  until  he  has  done  that,  the  plaintiff 
has  no  ground  for  his  suit. 

The  judgment  of  the  Lower  Appellate 
Court  is  reversed,  and  that  of  the  first  Court 
restored  and  i^ffirmed.  The  appellant  wiU 
get  bis  costs  hL this  Court  and  in  the  Lower 
AppTlate  (l>urt. 


The  ist  March  1872. 

I  Present : 

The  Hon'ble  G.  Loch  and  W.  Ainslic, 

Judges, 

F^p^e8lptioa— Rights  of  Sharen  in  Appendan^es 
and  u  Body  of  Estate. 

Case  No.  890  of  1871. 

« 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Tirhoot,  dated 
the  nth  May  tSyt,  reversing  a  decision 
of  the  Moonsiff  of  Durbhangah,  dated 
the  2nd  February  i8jr, 

Golam  Ali  Khan  (Plaintiff),  Appellant, 

versus 

Agurject  Roy  (one  of  the  Defendants), 
Respondent. 

Baboo  Boodh  Sein  Singh  for  Appellant. 

Baboo  Nil  Madhub  Sein  for  Respondent. 

A  sKarer  in  the  appendag^es  has  not  an  equal  rigrht  to 
pfe<«iDption  with  a  sharer  in  the  body  of  the  estate. 

Loch,  J, — We  think  the  judgment  of  the 
l^wer  Appellate  Court  in  this  case  must  be  set 
aside.  The  suit  is  one  for  pre-emption,  and  the 
Jadge,  by  his  finding,  considers  th^t  the 
■barer  in  the  appendages  has  equal  right  with 
^  sharer  in  ihe  body  of  the  estate.  It 
spears  that  ihere  was  a  butwarra,  that  the 
plaintiff  and  the  defendant  No.  2  had  posses- 
sion of  one  puttee,  and  that  the  julkurs 
and  nounick  savers,  Ac,  were  left  ijmalee 
oeiween  the  plaintiff,  the  defendant  No.  2, 
W  the  defendant  No    i,  who  is  the  pro- 

Eteior  of  another  putlet.    The  Judge  has 
U  thai,  though  the  defendant  No.  i  has  no 


share  whatever  in  the  puttee  held  by  the 
plaintiff  and  the  defendant  No.  2,  but  has  only 
a  share  in  tlit  appendages,  he  has  an  equal 
riizht  to  pre-emption  with  the  plaintiff,  who 
is  the  sharer  with  the  defendant  No.  2  in  the 
puttee  now  sold  by  that  defendant. 

We  think  the  view  taken  by  the  Judge  is 
erroneous,  and  it  is,  in  fact,  given  up  by  the 
pleader  for  the  respondent.  He,  however, 
urges  that  there  Is  another  ground  of  objec* 
tion  taken  by  him  before  the  Lower  Appellate 
Court,  that  tullubeh  mowasibut  had  not  been 
carried  out  as  required  by  the  Mahomedan 
law.  But  we  find  that  the  Judge  has  dis* 
posed  of  that  question,  inasmuch  as  he  has 
accepted  the  evidence  of  the  witnesses  for  the 
plaintiff  upon  the  point. 

The  judgment  of  the  Lower  Appellate  Court 
is  reversed,  and  that  of  the  first  Court  is 
restored  and  affirmed.  The  appellant  will 
have  his  costs  in  this  Court  and  in  the  Lower 
Appellate  Court. 


The  ist  March  1872. 

Present : 

The  Hon'ble  G.  Loch  and  W.  Ainslie, 

Judges. 

Certificate  (under  Act  XXVII.  of  i860)— 

Object  of. 

Case  No.  2  of  1872. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Sarun,  dated  the  2Sth 
September  i8jr. 

Mussamut  Jhanjoo  Kooer  (Intervenor), 

Appellant,  • 

versus 

Mussamut  Dameenah  Rooer  and  another 
(Petuioners),  Respondents, 

Baboo  Doorga  Doss  Dutt  for  Appiellant. 

Baboo  Boodh  Sein  Singh  for  Respondents. 

The  ohject  of  a  certificate  under  Act  XXVII.  of  i860 
is  tovnabl-^  the  narti  s  whi  represent  the  deceased  to 
ri>alize  debts  due  to  the  d-ceased  at  the  time  of  his 
death,  and  not  to  recover  f  re^h  claims  that  may  accrue 
subsequent  to  his  death,  and  which  may  be  due  toother 
parties. 

Loch,  J. — This  is  an  application  for  a  certi- 
ficate under  the  provisions  of  Act  XXVIL 
of  i860.  The  appellant  sets  forth  that  her 
father  Sunkur  Sjokul  died  in  1249;  that 
after  his  death  her  mother  Sujun  held  pos- 
session of  the  property  until  her  death  in 
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1261 ;  that  there  were  three  daughters. 
Bhijna  Kooer,  Dameenah  Kooer,  and  herself, 
jhatijoo  Kooer ;  and  she  claims  ihe  whole 
property  on  the  ground  that  she  is  in  posses- 
sion of  the  whole  property,  that  she  has 
always  lived  with  her  parents  since  her  hus- 
band's death,  and  that  she  is  indigent,  whereas 
her  sisters  are  wealthy. 

The  other  two  sisters  have  applied  for  the 
certificate  of  one-third  as  heirs  entitled  to 
one-third  of  their  father's  estate,  and  the 
Judge  has  given  a  certificate  accordingly. 

It  appears  that  the  contest  between  the 
parties  is,  not  to  realize  debts  that  were  due 
to  Sunkur  Sookul,  but  debts  that  are  now 
due  from  ryots  on  account  of  their  current 
rent.  Under  such  circumstances,  a  certifi- 
cate should  not  be  given.  The  object  of  a 
eertificate  under  Act  XXVII.  of  i860  is  to 
enable  the  parties  who  represent  the  deceased 
to  realize  debts  due  to  the  deceased  at  the 
time  of  his  death,  and  not  to  recover  fresh 
claims  that  may  accrue  siibsequent  to  his 
death,  and  which  may  be  due  to  o  her  parties. 
When  therefore  this  application  was  made 
by  Dameenah  Kooer  and  by  Bhijna  Kooer, 
the  Judge  ought  at  once  to  have  rejected  it, 
unless  the  petitioners  could  have  shown  that 
their  object  Was  to  realize  debts  due  to  Sun- 
kur Sookul  or  to  Sujun. 

It  appears  to  us  that  this  is  just  one  of 
tho3e  cases  which  ^re  constantly  coming  up 
in  which  the  heirs  of  the  deceased  trv  k) 
establish  a  title  to  his  pro[)eriy  by  askinp^ 
for  a  certificate  under  the  provisions  of 
Act  XXVII.  of  i860,  and  too  frequently 
cettificates  arfe  given,  as  In  this  case,  for  pur- 
poses which  are  entirely  foroig^n  trJ  the  law. 

We  think  the  whole  of  the  proceedings 
in  this  case  mu*t  be  quashed. 

Parties  to  pay  their  own  costs. 


The  1st  March  1872. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Procedure— Sale   in    Execution    of    Decree — 

RighU  of  Purchaser— Possession— Sale-cer- 
tiiicate — Boundary. 

Case  No.  751  of  1871. 

Speciai  Appeal  from  a  decision  passed,  hv 
the  Judge  of  West  Burdwan  daied  ihe 
iSth  May   iSyr,  reversing  a  decision  of 

-  the  Moonsiff  of  Bancoorah,  dated  the 
2ph  Januurj^  i8yi. 


Raj  Bullub  Mitter  (Plaintiff).  Appeiiant, 

versus 

Bheem  Deashee  and  others  (Defendants). 

/Respondents.  • 

Baboo  Bhyruh    Chunder    Baturjee  for 

Appellant. 

No  one  for  Respondents. 

Plaintiif  purchased  in  execution  of  a  decree  tKe 
rights  and  interests  of  a  judgment-debtor  in  a  shtre  of 
a  mouaah,  and  was  entitled  to  possession  of  that  shve. 
The  sale-certificate  set  forth  what  title  passed  by  the 
s'alc  to  hinn  and  also  the  boundaries  of  the  nuniaak. 
Hkld  that  the  Jud^e,  instead  of  dismissing  the  suit, 
because  the  sale-certificate  did  not  prove  the  bouDdaiYi 
and  the  phintifF  had  not  proved  the  boundary,  ou^ffat to 
have  enquired  whether  the  boundaries,  as  stated  ta  the 
sale-certificate,  included  any  land  other  than  the  mi't/- 
sfah  in  question,  and  to  have  decided  accordingly. 

Kempy  J. — The  plaintiff  is  the  special 
appellant  in  the  case.  He  purchased  in  exe- 
cution of  a  decree  the  rights  and  interests  of 
one  Mooroolee  Chovvdhry  in  a  4-anna  share 
of  ni'^uzah  Bykuntpore ;  he  states  in  his 
pi  aim  that  he  purchased  the  property  on  ibe 
9th  Bysack  1277;  that  he  got  possession  by 
b'^nsh  nussuh  ;  and  that  subsequently  he  was 
ousted  by  the  defendants.  The  defendants 
denied  the  ouster,  and  stated  that  the  boon- 
daries  set  forth  in"  the  plaintiff's  sale-certifi- 
cate included  three  beegahs  of  land  belong- 
ing to  mdl  khamar  of  another  village. 

The  Moonsiff,  after  going  thoroughly  Into 
the  case  and  commenting  at  great  length  on 
the  evidence  adduced  by  both  parlies,  found 
for  the  plaintiff,  and  passed  a  decree  thatlh^ 
plaintiff  \vas  to  obtain  possession  of  the  sub- 
ject of  suit.  On  appeal,  the  Judge  of 
Bancoorah  reversed  that  decree.  He  sajs 
that  the  suit  has  not  been  properly  laid :  that 
it  is  a  question  of  boundary ;  that  the  plaint- 
iff has  had  no  possession,  and  could  not  be 
ousted ;  that  the  sale-certificate  does  not 
prove  the  boundary ;  and  that  the  plaintiff 
has  not  proved  the  boundary.  Therefore, 
the  Judge  dismissed  the  plaintiff's  suit 

We  think  that  the  decision  of  the  Judge 
is  wrong.  It  is  admitted  that  the  plaintiff 
has  purchased  a  4-anna  share  of  mouzai 
Byknntpore  in  e.xecution  as  against  Moo- 
roolee Chowdhry.  It  is  also  admitted  that 
he  is  entitled  to  possession  of  that  4-anna 
share.  The  sale-certificate  sets  forth  what 
title  passed  by  sale  to  the  plaintiff;  and  it 
also  sets  forth  the  boundaries  of  mousak 
Bykuntpore.  Therefore,  it  was  the  duty  of 
thf  Judge  to  have  done  what  the  first  Court 
r^id,  namely,  to  enquire  whether  these  boun« 
daries,  as  stated  in  the  sale-certificate,  included 
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any  land  other  than  that  of  Bykuntpore ; 
becaade  if  they  do  not  include  any  such  land, 
the  plaintiff  is  entitled  to  a  decree.  If  on 
Inqui^  it  is  found  that  any  lands  belonging 
to  another  moutak  are  included  in  those 
boundaries,  the  plaintiflE  would  not  be  entitled 
10  a  decree  for  such  lands. 

The  case  will  be  remanded  to  the  Judge 
for  trial  upon  the  proper  issue  between  the 
parties.    Costs  to  follow  the  result. 


The  ist  March  1872. 

Present  : 

The  Hon'ble  G.  Loch  and  W.  Ainslie, 

Judges. 

Limitation-Act  XX.  of  1866,  9.  51— Bond-debt— 
Registration  (Act  XVI.  of  1864)— Jurisdiction 
—Place  of  Payment 

Case  No.  885  of  187 1. 

Spidal  Appeal  from  a  decision  tassed  hy 
the  Judge  of  Shahabad,  dated  the  gth 
June  i8yt,  affirming  a  decision  of  the 
Subordinate  Judge  of  that  District,  dated 
the  t4th  March  187 1, 

Nirban  Singh  (Defendant),  Appellant, 

versus 

Kumla  Shoy  (Plaintiff),  Respondent, 

Mr.  R.  E.   Twidale  for  Appellant. 

Bahoot  Romesh  Chunder  Mitter  and  Auhi- 
nash  Chunder  Banerjee  for  Respondent. 

Lender  Act  XX.  of  iS66,  s.  51,  the  time  for  brin^ngf  a 
wit  for  money  Ifent  under  a  bond  registered  under  Act 
XVI.  of  1864  IS  six  years. 

In  thta  case  the  bond  tvas  executed  at  Arrah,  and 
provided  that  paynnent  should  be  made  to  plaintiff  in 
person  \  and  though  it  described  plaintiff  and  defendant 
t^  inhabitants  of  Patna,  yet  the  plaintiff  having  been 
admittedly  a  resident  at  Arrah  at  the  time  the  bond  was 
necutcd  and  for  some  years  previously,  held  that  the 
intention  of  the  parties  was  to  make  the  money  pay- 
iUe  at  Arrah,  and  that  consequently  the  Judge  of 
Shihabad  had  jurisdiction. 

Loch,  J, — In  special  appeal  three  points 
have  been  taken  up  by  the  pleader  for  the 
appellant — 

First — Limitation  ; 

Second — Want  of  jurisdiction  ; 

And  Third — Defect  of  investigation. 

On  all  three  points  he  has  failed  to  make 
Out  his  case. 

On  the  first  point,  he  urged  that  the  suit 
ooght  to  have  been  brought  within  three 
jrean,  three  years'  limttaiion*  applying  to  the 


suit  under  clause  10,  section  i,  Act  XIV.  of 
1859.  We  find  that  the  bond  was  registered 
on  the  18th  August  1865  under  the  provisions 
of  the  Registration  Law  then  in  exi^^ence 
(Act  XVL  of  1864).  By  section  3,  Act  XX. 
of  1866,  which  repealed  Act  XVL  of  1864, 
it  is  provided  that  all  things  duly  done  under 
the  Act  repealed  shall  be  considered  as  having 
been  done  under  this  Act.  And  under  the 
provisions  of  section  51  of  Act  XX.  of  1866, 
all  "  suits  to  recover  money  lent  or  interest, 
"  or  for  the  breach  of  any  contract,  may  be 
"brought  within  six  years  from  the  time 
"  wheti  the  cause  of  suit  arose,  in  every  case 
"  in  which  there  is  an  engagement  or  con- 
''tract  in  writing,  provided  that  such  enga>ge- 
"  ment  or  contract  be  duly  registered  under 
"  this  Act." 

We  think,  therefore,  that,  under  the  pro- 
visions of  Act  XX.  of  1866,  the  time  for 
bringing  this  suit  is  six  years,  and,  therefore, 
it  is  not  barred  by  limitation. 

With  regard  to  the  question  of  jurisdiction, \ 
it  appears  that  the  bond  was  executed  at 
Arrah»  that  it  was  agreed  that  the  payment 
should  be  made  to  the  plaintiff  in  person,  and 
that  in  the  bond  both  the  plaintiff  and  the 
defendant  are  described  as  inhabitants  of 
Patna.  But  it  is  admitted  that  at  the  time  the 
bond  was  executed,  the  plaintiff  was  a  resident 
at  Arrah  and  there  holding  office,  which  he 
apparently  had  held  for  some  time  previously. 
Under  such  circumstances,  it  is  clear  that  the 
intention  of  the  parties  was  not  to  make  the 
money  payable  at  Patna,  where  the  plaint- 
iff was  not  then  residing  and  had  not  resided 
for  some  time,  but  to  make  it  payable  to  hitn 
where  he  was  then  residing,  that  is,  at  Arrah. 
Under  these  circumstances,  we  think  that  the 
Court  had  jurisdiction.  , 

On  the  third  point,  it  is  urged  that  the 
plaintiff  had,  previous  to  the  institution  of 
the  present  suit,  instituted  another  suit  to  get 
rid  of  the  mokurruree  which  the  defendant 
stated  that  he  held  from  the  plaintiff ;  that  in 
that  suit  he,  the  defendant,  had  filed  certain 
wassil'bakees  of  1271;  that  he  filed  copies 
of  them  in  this  case,  but  wishing  to  examine 
the  plaintiff  himself  as  to  the  genuineness  of 
the'' wassil-bakees,  he,  on  the  28th  February 
1 87 1,  applied  to  the  Subordinate  Judge  to 
send  for  the  original  wassil-bakees  which 
were  then  in  the  other  suit  pending  in  the 
Gya  Court;  that  the  Subordinate  Judge 
refused  his  prayer  on  the  ground  that  those 
documents  were  irrelevant  to  the  case  before 
him.  We  are  now  informed,  and  it  is  admit- 
ted by  the  pleader  for  the  special  appellant, 
that  the   case   In   the  Gya  Court  has  been 


34(5 


Civil 


THE  WUKLY   REPORTER. 


Rulings, 


[Vol.  XVH. 


decreed  in  favour  of  ihe  plaintiff,  and  that  the 
mokurruree  has  been  set  aside.  Under  such 
circumstances^  the  wassil-bakees  on  which 
he  dapends,  and  which  were  founded  on  this 
Mokurruree,  are  useless. 

We  think  that  the  present  appeal  must  be 
dismissed  with  costs. 


The  4th  March  1872. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Rent — Different  Tenures — Distinct  Jummas. 

Case  No.  750  of  187 1. 

Special  Appeal  from  a  decision  passed  by 
ihe  Judge  of  West  Burdwan,  dated  the 
2 1st  March  i8yr,  reversing  a  decision  of 
ihe  Additional  Moonsiff  of  Oundah,  dated 
the  28th  January  tSyi, 

Dabee  Churn  Dey  (Defendant),  Appellant, 

versus 

Sreeshtee  Dhur  Chuckerbutty  and  others 
(Plaintiffs),  Respondents. 

Baboo  Anund  Chunder  Ghossal  iox 
Appellant. 

Baboo  Bhowanee  Churn  Dutt  for 
Respondents. 

Where  the  y«mm/J5  of  different  tenures  are  distinct, 
the  tenures  must  be  treated  as  distinct,  and  the  rent 
charged  accordingly. 

Kemp,  J, — This  was  a  suit  for  arrears  of 
rent  for  the  y^ars  1275  and  1276.  The 
plaintiffs'  case  was  that  the  defendant  paid 
him  a  consolidated  jumma  of  21  rupees 
8  annas.  The  defendant  admits  tenancy 
with  reference  to  two  out  of  the  three  tenures 
claimed  by  the  plaintiff,  but  he  says  that 
the  tenure  which  was  Bungshee's  tenure, 
and  which  pays  7^  jumma  of  6  rupees  2  annas, 
is  a  distinct  tenure ;  and  that  the  rent  of 
the  tenure  paying  i  rupee  i  anna  of  rent  is 
not  payable  to  the  plalniiff  but  to  another 
party.  The  Judge  in  his  decision  has  found 
that  it  matters  not  how  the  defendant  origi- 
nally acquired  these  tenures,  and  all  that 
was  necessary  to  prove  was  that  rent  was 
due,  and  he,  therefore,  gave  the  plaintiff  a 
decree  reversing  the  decision  of  the  first 
Court. 

We  think  that  this  decision  is  wrong. 
If  the  jummas  are   distinct,  they  must  be 


treated  as  such,  or  it  may  well  be.  as  shown 
us  by  the  pleader  for  the  appellant,  that  the 
whole  tenure  might  be  sold  for  a  small  balance 
accruing  upon  one  or  other  of  these  distinct 
tenures.  Ttie  case  must,  therefore,  be» re- 
manded ior  the  Judge  to  try  what  the  fiiat 
Court  has  tried,  namely,  first,  whether  the 
jumma  payable  on  these  three  tenures  is  a 
disuiici  jumma  for  each  tenure  or  a  cons^ 
li  dated  jumma  for  the  three  tenures,  as  also 
what  is  the  amount  of  that  jumma,  and  10 
try  whether  the  tenure  paying  a  jumma  d 
I  rupee  i  annsCis  in  the  plaintiff's  zemindaree 
or  not,  and  whether  the  rent  is  payable  to 
him  or  to  a  third  party. 


J 


The  5th  March  1872. 

Present  .• 

The  Hon 'hie  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Evidence — Old  Documents— Proper  Cwuttodf-^ 
Witnesses— Attendance  of  Parties. 

Case  No.  914  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Second  Subordinate  Judge  of  ffoogk* 
ly,  dated  the  6th  May  iSjr^  reversing  a 
decision  of  the  Moonsiff  of  GhcUtaU  dated 
the  jrst  January  t8*ji. 

Ramdhun  Ghose  and  others  (Plaintiffs), 

Appellants, 

versus 

Eshan  Chunder  Ghose  and  others, 
(Defendants),    Respondents. 

Baboo  Bama  Churn  Banerjee  for 
Appellants. 

Baboos  Ashootosh  Dhur  and    Taruck  Natk 
Sein  for  Respondents. 

Held  that  the  Subordinate  Jud^e  was  bound  to  coo* 
siderthe  \t\z\x\X\fVspottah  ^udamulnama  as  evidcnoe» 
this  case,  they  being  bolh  very  old  documents  and  fouad 
in  the  posses<.ion  of  the  party  who,  in  the  natvral  ctmn^ 
of  things,  would  be  their  custodian;  and  that  he  oufk^ 
before  deciding  against  the  plaintiff's  evidence,  to  hats 
insisted  upon  the  attendance  of  one  of  the  parties  who 
had  been  cited  by  them  as  witnesses,  but  who  fast 
refused  to  attend. 

Glover,  J, — We  think  this  case  nrast  be 
remanded  to  the  Court  below,  inasmuch  as 
the  Judge  has  committed  an  error  in  lair,* 
which  has  very  probably  affected  the  merits 
of  the  case  in  the  way  he  has  looked  upon 
the  evidence.  The  plaintiff,  coming  in  Itf 
prove    his    tide,    prcxlaced    atoiongst   other 
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evidence  a  potiah  and  an  arnulnama,   the 
one  dated  ii6i,  and  the  other  of  the  year 
I3i6.    The  Subordinate  Judge  admits  that, 
from  the  age  of  these   documents,   it    was 
impossible  to  procure  direct  evidence  of  their 
aodieDticity ;  but   he   rejects   them   on   the 
gitniDd  that  they  have  not  been  shown  to 
have  come  from  proper  custody.     Now,  these 
documents  were  filed  by   the  plaintiff  with 
his  plaint  in  the  usual  way,  and  it  cannot  be 
denied  that   the   proper   custody   of   these 
documents  was  with  the  plaintiff.     The  point 
has  been  more  than  once  ruled  in  this  sense 
bj  their  Lordships  of  the  Privy  Coifncil,  and 
notably  so  in  two  cases  quoted  by  the  pleader 
for  the  special  appellant,  namely,  in  the  case 
of  Desaji   Goyaji  and   oihers  v.    Godabhai 
Godbbai  and  another*  to  be  found  in  Volume 
XI.,  Weekly  Reporter,  page  35,  in  which  it 
B  said  with  reference  to  a  document  which 
was  filed  in  very  much  the  same  way  as  the 
fotiah   and    amulnama   were  filed    in    this 
case:  "With  respect  to  the  custody  of  the 
"bond,  it  is  in  their  Lordships'  opinion  suffi- 
''cient  to  state  that  the  bond  was  produced 
"in  the  usual  manner  by  the  persons  who 
"claimed  title  under  the  provisions  of  it,  and 
**  who* therefore,  were  entitled  to  the  possession 
*-of  it,  so  that  it  must  be  held  to  have  come 
"from  proper  custody."    And  also  in  the 
case  of  Vencataswara  Naicker,  zemindar  of 
Sethapooram  v,  Alogoo  Moohoo  Servacarcm, 
to  be  found  in  the  4ih  Volume,  Weekly  Re- 
porter, page  73,  where  their  Lordships  say 
with    regard      to      certain     papers     filed : 
•^Tbey  are  all    of  dales  which  exclude  the 
"possibility  of    direct  proof;  but  they   are 
*•  proved  by  the  production  itself   to  come 
''from  the  possession  of  the  plaintiff,  and  the 
"want  of  formal  proof  that  ihey  were  found 
"  in  his  muniment- room  cannot  be  regarded  as 
"of  any  importance  in  a  suit  of  this  descrip- 

•'lion." 

I 

i 

It  appears,  therefore,  that  the  only  thing 
which  the  plaintiff  could  do,  that  is  to  append 
«e  poiiah  and  amulnama  to  his  verified 
i^iltcn  stateoient,  was  done,  and  that  this 
ijjs  all  that  the  law  required  to  be  done. 
We  may  remark,  moreover,  that  no  objection 
*  this  head  was  ever  taken  in  the  Court 
Wow,  nor  was  any  slur  cast  upon  their 
Whenticitj  in  consequence  of  the  way  in 
^ch  they  were  produced  in  Court,  and  we 
thiak  that  the  Subordinate  Judge  was  not 
^ht  in  rejecting  them  in  the  way  that  he 
fctt  done.  They  were  very  old  documents, 
wey  were  found  in  the  possession  of  the 
PWion  who  in  the  natural  course  of  things 


would  be  their  custodian,  and  the  Subordinate 
Judge  was  bound  to  consider  them  as 
evidence.  The  same  remarks  apply  to  a 
great  extent  to  the  dakhWas ;  many  of  them 
are  of  a  very  old  date,  so  old  that  no- 
body could  be  found  alive  able  to  testify 
to  their  genuineness.  No  doubt,  there  are 
dakhillas  of  a  later  date  which  could 
have  been  proved  by  the  production  of  the 
defendant's  gomashta  or  of  some. other  village 
officials  as  witnesses  ;  but,  granting  that  there 
has  been  some  want  of  direct  proof  on  this 
particular  part  of  the  case,  it  is  clear  that, 
with  regard  to  the  dakhillas  generally  and 
to  the  pottah  and  amulnama^  no  objection 
on  the  score  that  they  had  not  come  from 
proper  custody  was  ever  taken  in  the  Court 
below.  Now,  as  the  ground  of  the  Subor- 
dinate Judge's  decision  adverse  to  the  plaintiff 
was  the  fact  that  his  muniment  of  title  and 
the  supporting  evidence  in  the  shape  of 
dakhillas  was  not  receivable  in  evidence,  it 
is  impossible  to  say  what  his  decision  might 
have  been  had  he  considered  these  dakhillas 
and  the  pottah  and  amulnama  as  evidence, 
for  there  can  be  no  doubt  that  they  must 
have  influenced  in  the  strongest  manner  the 
decision  of  the  case.  At  all  events,  we  are 
of  opinion  that  the  plaintiff  had  an  absolute 
right  to  have  the  Subordinate  Judge's 
opinion  upon  them  taken  as  evidence. 

Another  objection  raised  by  the  special 
appellants  was  that  one  of  the  defendants, 
Eshan  Chunder  Chose,  was  cited  by  them 
as  a  witness,  but  refused  to  attend.  The 
Court  of  first  instance  remarked  upon  his 
absence  in  the  course  of  its  judgment;  and 
though  it  is  perhaps  too  much  to  say  that 
Eshan's  recusancy  was  a  sufficient  ground  for 
the  Subordinate  Judge  to  come  to  a  different 
judgment,  still  as  the  Moonsiff  was  of  opinion 
that  the  reasons  given  by  Eshan  for  his 
disobedience  to  the  orders  of  the  Court  were 
not  sufficient  or  satisfactory,  we  think  the 
Subordinate  Judge  ought  to  have  insisted 
upon  that  party's  attendance  before  deciding 
against  the  plaintiff's  evidence.  It  is  quite 
clear  that,  from  his  position,  Eshan  must  have 
beeif  able  to  answer  almost  every  question 
which  the  plaintiffs  said  he  could  answer.  In 
remanding,  therefore,  this  case  to  the  Court 
below,  we  desire  that  the  Subordinate  Judge, 
when  considering  the  whole  question  of  the 
plaintiff's  evidence,  will  likewise  summon 
and  take  the  deposition  of  this  defendant, 
Eshan  Chunder  Ghose,  and  pass  a  fresh  deci- 
sion in  accordance  with  the  evidence,  oral  and 
documentary,  which  will  then  be  before  him* 
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Th«6th  March  187a. 

Preseni  : 

The  Hon'ble  F.  A.  Glover  and  Dwarkanath 

Miller,  Jtidges, 

Mesne-profits— Mode  of  Assessment  in  the  case 
of  cuitiyating  Ryots  recovering^  Possession 
after  Ejectment. 

Case  No.  317  of  1871. 

Mtscellaneous   Appeal  from  an  order  pass- 
ed   by    the    Officiating    Judge     of  Jes- 
sore,  dated  the    13th  July   iSyi,    modi- 
fying  an  order   of  the  Moonsiff  of  Ma- 
goorahf  dated  the  j/st  January  iS'ji, 

Shistee   Pershad    Chuckerbutty  and   others 
(Judgment-debtors),  Appellants, 

versus 

Kumla  Kant  Roy  (Decree-holder), 
Respondent, 

Baboo  Woomesh  Chunder  Banerjee  for 

Appeiiants. 

No  one  for  Respondent. 

An  ordinary  cultivating'  ryot,  recovering  possession 
after  ejectment,  is  entitled  to  ^et  as  mesne-profits  the  net 
amount  that  he  himself  would  have  got  from  the  land 
had  it  remained  in  his  own  cultivation. 

Glover,  J, — This  was  a  suit  for  wassilat 
by  a  cultivating  ryot,  and  the  only  question 
involved  is  the  principle  on  which  the  ntesne- 
profits  ought  to  be  calculated. 

The  Courts  below  have  held  that  the  plaint- 
iff 16  entitled  to  recover  what  he  himself 
would  have  made  of  the  land  had  not  his 
occupation  been  illegally  interfered  with  by 
the  ousting  d%fendant.  The  mesne-profits 
were  fixed  by  the  Judge  (who  slightly  modi- 
fied the  order  of  the  Moonsiff )  at  Rs.  63S. 

In  appeal  to  this  Court,  it  is  contended 
that  the  principle  applicable  to  claims  of  this 
description  is  the  one  laid  down  in  the  Full 
Bench  decision  Ranee  Asmud  Kooer  v.  Ma- 
haranee Indurjeet  Kooer,  9  Weekly  Re- 
porter 445,  and  the  plaintiff  can  only  reco- 
ver a  sum  equal  to  the  rent  of  the  lands. 

i  do  not  think  that  the  Full  Bench  deci- 
sion in  any  way  applies  to  this  case.  That 
decision  had  reference  to  a  very  peculiar  state 
of  circumstances,  when  the  plaintiff  sought 
to  recover  the  value  of  an  exceptionally  risky 
though  valuable  crop  (indigo ),  and  the  Full 
Bench  ruled  that  she  was  not  entliled  10  get  it. 

No  general  principle  was,  as  I  understand 
the  judgment,  laid  down,  or  anything  more 
enunciated  than  that,  in  the  peculiar  case  before 


the  Court,  the  plaintiff  could  only  measure  h«r 
mesne-profits  by  the  rents  collected,  or  ib^ 
rpight  have  been  collected  by  the  opposite 
party.  And  I  think  that  in  Madhob  Chunder 
Dutt  V.  Haradhun  Paul,  1 4  Weekly  Reiyift* 
er  294,  the  learned  Judges  were  rai^takep 
in  their  estimate  of  the  Full  Bench  decisioiL 
One  of  the  Judges  who  gave  that  decision 
(Mr.  Justice  Seton-Karr)  expressly  limiQ 
the  judgment  to  the  particular  case  before 
the  Bench,  and  says :  ''I  would  careloUf 
''  guard  myself  from  expressing  an  opinion 
"  as  to  what  the  principle  should  be  vfaerc 
"  a  cultivating  ryot,  hoi  dingy  «»in<xi'  or  qiher 
"lands  which  he  has  cultivated  himself  fqr 
^'  a  considerable  time,  has  been  dispossessed 
''by  a  wrongdoer."  And  this  was,  in  Us^ 
I  think  the  meaning  of  all  the  Judges. 

The  proper  course  to  be  pursued  is,  I  thiiiki 
that  laid  down  in  Soudaminee  Debee  v. 
Anund  Chunder  Haldar,  13  Weekly  Re** 
porter  37,  and  1  hold  that  an  ordinaiy  vaJ^ 
tivating  ryot,  recovering  possession  after  eject- 
ment, is  entitled  to  get  as  mesne-profits  the 
net  amount  that  he  himself  would  have  got 
from  the  land  had  it  remained  in  his  own  es- 
tivation. Care  would  have  of  course  to  be 
taken  that,  in  making  the  calculation,  ihe 
decree -holder  was  not  unduly  pressed,  but  was 
made  to  bear  his  fair  share  of  the  Tnk%  of 
cultivation.  But  as  to  the  general  principle, 
I  have  no  doubt.  If  it  were  otherwise,  te 
party  illegally  ousting  a  cultivating  ryot 
might  make  a  very  handsome  profit  by  re*- 
funding  the  rents  only,  and  appropriating  the 
balance  over  and  above,  and  be  a  gainer  rathef 
than  a  loser  by  his  illegal  acts. 

In  this  case,  however,  the  rates  fixed  by 
the  Moonsiff  are  higher  than  those  claimed 
by  the  plaintiff,  who  can  hardly  be  supposed 
to  have  under-estimated  his  losses;  and 
although  this  error  has  been  rectified  by  tM 
Judge  on  appeal,  the  rates  still  seem  unreason* 
ably  high.  The  net  profits  decreed  to  the 
plaintiff  amount  to  no  less  than  16  rupee* 
per  beegah,  a  rate  which  my  experience  lelis 
me  is  rarely  if  ever  reached  even  in  the  verf 
best  and  most  highly  cultivated  lands  on  crop#i 
of  paddy  and  peas.  At  the  same  time,  there  vt 
no  data  on  which  we  can  ourselves  make  ft 
calculation. 

To  avoid  further  litigation,  however,  t 
think  we  might,  whilst  declaring  the  ^n^ 
ciple  on  which  mesne-profits  in  cases  like  the 
present  ought  to  be  calculated,  assess  a  lumf 
sum  as  the  amount  to  be  paid.  And,  taking 
all  the  circumstances  into  consideration,  and 
especially  the  low  rate  which  the  Moonstf 
allowed  for  expenses  of  cultivation,  I  ^ink 
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that  we  might  declare  the  plaintiff  entitled  to 
Rs.  500,  and  give  him  costs  in  proportion. 

Miner,  J. — I  am  of  the  same  opinion. 

I  do  not  think  that  the  principle  laid  down 
incite  Full  Bench  decision,  referred  to  by  my 
learned  colleague,  is  applicable  to  all  cases  for 
mesne-piofits.  The  plaintiff  in  the  present 
case  is  himself  a  cultivating  ryot,  and  it  is, 
therefore,  clear  that  the  rent  for  which  the 
lands,  for  the  mesne-profits  of  which  this  suit 
is  broQght,  could  have  been  let  for  the  years 
•in  qaestion  would  not  be  a  proper  measure 
of  the  damages  sustained  by  him,  for  that, 
or  at  least  something  nearly  equal  to  it,  is  the 
amount  which  he  had  to  pay  to  his  landlord 
for  those  years.  The  amount  of  profits  which 
he  could  have  derived  from  those  lands,  if  he 
had  not  been  wrongfully  ejected  by  the  defend- 
ants, is  the  true  measure  of  his  loss ;  but  as 
this  is  a  question  of  fact,  it  is  impossible  to  lay 
dovn  any  definite  rule  as  to  the  nature  of  the 
evidence  by  w^hlch  it  is  to  be  determined. 
Looking,  however,  to  the  mode  of  calculation 
adopted  by  the  lower  Courts,  I  am  unable  to 
say  that  it  is  wrong  in  law,  except  on  one 
puticular  point,  namely,  the  omission  of  the 
eJement  of  risk.  I  do  not  think,  however, 
tbt  the  case  oaght  to  be  remanded  for  the 
purpose  of  supplying  this  omission ;  and  tak- 
ing the  other  facts  as  found  by  the  lower 
Courts,  1  am  inclined  to  think  that  the  amount 
IKToposed  by  my  learned  colleague  would  be 
just  and  equitable  under  all  the  circumstances 
of  the  case. 


The  6th  March  1872: 
Present : 

The  Hon'ble  Sir  Richard  Couch,  Kt,,  Chief 
Justice,  and  the  Hon'ble  Louis  S.  Jackson, 

Presumption  of  uniform  Rent— Act  VIII.  of  1869, 

Cases  Nos.  1353  and  1354  of  1871. 

■Special  Appeal  from  a  decision  passed  by 
the  Officiating  Subordinate  Judge  of 
Chittagong,  dated  the  24th  July  iSji, 
reversing  a  decision  of  the  Moons  iff  of 
Silakoondj  dated  the  21st  December 
i8jo. 

Mahomed  Manoo  Bhooyah  (Plaintiff  in  No. 
1353  and  Defendant  in  No.  1354),  Ap- 
pellant, 

versus 

Shaikh  Mahomed  Asanoollah  Chowdhry  (De- 
fendant in  No.  1353  ^^^  Plaintiff  in  No. 
1354),  Reipondent, 

Vol,  XVU, 


Baboo  Hem  Chunder  Banerjee  for 
Appellant. 

Baboo  Auk  hit  Chunder  Sein  for 
Respondent. 

The  Subordinate  Judgfe  had  before  him  the  fact  of 
a  kubooleui  havinsf  been  given  in  the  year  1200  at  a 
certain  rent;  and  beings  the  Judee  who  had  to  decide 
upon  the  evidence  in  the  case,  and  what  inference  was  to 
be  drawn  from  it,  he  said  that  it  appeared  to  him  that 
the  tenure  orififinated  at  that  time,  and  that  consequent- 
ly the  case  did  not  come  under  the  presumption  (pro* 
vided  by  section  4,  Adt  VIII.  of  1869,  B.  C.)  of  uniform 
rent  from  the  time  of  the  Permanent  Settlement,  so  as 
to  bring*  the  ryot  within  section  3  which  entitles  ryots 
holding  at  uniforni  rent  from  the  time  of  the  Permanent 
Settlement  to  receive  pottcifis  at  those  rates.  The  HiOR 
Court  sitting  in  special  appeal  could  not  say  that  the 
Judge  was  wrong  in  law  in  coming  to  that  conclusion. 

Couch,  C.J, — The  question  in  this  case 
arises  upon  section  4,  A6t  VIII.  of  1869, 
Bengal  Council.  It  is  to  be  observed  that 
this  section  relates  to  the  mode  in  which  cases 
may  be  proved.  The  defence  which  the  ryot 
has  is  given  by  section  3,  which  says  that 
ryots  who  hold  lands  at  fixed  rates  of  rent, 
which  shall  not  have  been  changed  from  the 
time  of  the  Permanent  Settlement,  are  enti- 
tled to  receive  pottahs  at  those  rates ;  and 
then  section  4  for  the  benefit  of  the  ryot  pro- 
vides that,  if  it  shall  be  proved  that  the  rent 
has  not  been  changed  for  a  period  of  twenty 
years  before  <he  commencement  of  the  suit, 
it  shall  be  presumed  that  the  land  has  been 
held  at  that  rent  from  the  time  of  the  Perma- 
nent Settlement,  so  as  to  bring  him  within 
the  3rd  section,  unless  the  contrary  be  shown, 
or  unless  it  be  proved  that  such  rent  was 
fixed  at  some  later  period. 

The  Judge  says  that,  "  although  it  is 
'*  patent  from  the  proceedings  of  the  salt 
''  that  plaintiff  held  possession  as  the  owner 
"  of  the  tuppah  for  upwards  of  twelve 
"years'" — so  far  being  witfl  the  plaintiff — 
"  there  is  nothing  in  the  case  to  prove  what 
**  is  required  by  section  4,  Aft  VIII.  of 
"  1869,  B.  C  ,  that  it  has  been  held  at  an  uni- 
"form  rate  of  rent  from  the  Permanent 
"  Settlement,  and  by  the  plaintiff's  own  show- 
''  ing  and  the  copy  of  the  decision  dated 
"  34th  December  1849,  it  appears  that  the 
'*  tuppah  originated  in  the  year  i2cx> ;  conse- 
'*  qjiently,  the  case  does  not  come  under  the 
"  presumption  provided  by  section  4  of  the 
"  Rent  Law."  By  that  I  understand  him  to 
mean  that  it  appeared  to  him  from  the  deci- 
sion of  the  24th  of  December  1849  that  the 
rent  of  53  rupees  was  fixed  in  the  year 
1200. 

I  think  this  was  an  inference  which  he 
might  draw  from  that  decision ;  and  unless 
we  coo^e  to  the  conclusion,  not  merely  that 
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he  was  not  at  liberty  to  draw  it,  but  that  he 
was  bound  to  infer  from  what  appeared  in 
that  decision  that  the  rent  had  been  the  same 
previously  to  the  giving  of  the  kubooleut, 
there  is  no  error  in  law  in  his  finding  that  the 
rent  was  fixed  in  the  year  1 200.  There  was 
before  him  llie  fact  of  a  kubooleui  being 
given  at  that  time  at  a  rent  of  53  rupees. 
Being  the  Judge  who  had  to  decide  upon  the 
evidence  in  the  case,  and  what  inference  was 
to  be  drawn  from  it,  he  says  that  it  appeared 
to  him  that  the  tenure  originated  at  that  time. 
We  cannot  say  that  he  was  wrong  in  law  in 
coming  to  that  conclusion.  The  question  is 
not  whether,  if  we  were  sitting  in  his  place 
and  trying  the  case  as  a  regular  appeal,  we 
should  come  to  the  same  conclusion,  but 
whether  he  was  bound  to  come  to  a  different 
one.  I  think  he  was  not,  and  therefore  we 
cannot  see  that  any  ground  has  been  shown 
in  this  case  for  disturbing  his  finding. 

And  then  he  afterwards  finds,  as  a  matter 
of  fact,  that  besides  the  dakhillas  for  seven 
years  and  certain  decisions  dated  subsequent- 
ly to  the  year  1200  Mughee,  which  seems  to 
be  the  origin  of  the  plaintiff's  title,  there  is 
no  other  evidence  of  a  satisfactory  nature. 
That  is  the  same  kind  of  finding  that  he  had 
made  in  the  previous  part  of  his  decision. 
I  think  his  decision  must  be  affirmed  in  both 
cases  with  costs. 

Jackson^  J, — 1  am  of  the  same  opinion. 


Baboos  Unnoda  Pershad  Bantrjee  and 
Mohesh  Chunder  Chowdhry  for  Respond- 
ent.  * 

'  In  a  former  suit  A.  G.  (appellant)  sougfit  to  establish 
his  rig-ht,  in  execution  of  his  decree  against  R.  IL^  to 
have  a  talook  sold  as  belonging  to  R.  R.  D.  S. ,  ade^od- 
ant  in  that  suit,  pleaded  that  the  whole  talook  had 
been  conveyed  to  him  absolutely  by  lus  father,  R.  IL, 
under  a  hibbanama.     An  issue  was  raised  and  tried 


The  6th  March  1872. 

Present  : 

The  Hon'ble  A.  G.  Macpherson  and  Dwarka- 
naih  Mitter,  fudges, 

£stopp«;l— Plea  and  Decree  in  former  Suit. 

Case  No.  810  of  1871. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Cut  tacky  dated  the  21st  March 
j8yi,  affirming  a  decision  0/  the  Subordi- 
nate Judge  of  thai  District,  dated  the  2nd 
August  18  JO, 

Moonshee  Abdool  Gunnee  and  another 
(Defendants),  Appellants, 

versus 

;    Kishanund  Doss,  alias  Kebul  Ram  Doss 
(Plainlifif),  Respondent. 

'  Mr.  C  Gregory  and  Baboos  Romesh  Chun- 
der Mitter  and  Bhotvanee  Churn  Duti  for 
Appellants. 


whether  the  talook  belonged  to  D.  S.  or  not;  and  it  was 
expressly  decided  that  it  did  not,  and  that  the  zemiadaree 
was  liable  to  be  attached  and  sold  in  execution  of  A.  G.'a 
decree  as  belonging  to  R.  R.  Held  that  it  was  not  open 
tu  D.  S.,  or  to  plaintiff  claiming  under  him,  now  to  ome 
into  Court  and  ask  for  a  declaration  of  his  right  to  a  half 
share  of  the  talook  as  against  A.  G. 

Macpherson,  J. — In  this  case  the  Subor- 
dinate Judge  gave  a  decree,  declaring  that  the 
defendant,  Dribo  Singh,  is  the  proprietor  of  a 
moiefy  of  talook  Ejapore,  and  he  ordered  the 
present  appellants,  who  are  the  third  and 
fourth  defendants  in  the  case,  to  pay  the  costs 
of  the  suit. 

On  appeal  that  order  was  aflirmed  with 
costs. 

It  appears  to  us  that  the  order  was  wrong 
and  ought  to  be  reversed,  and  that  the  plaint- 
iff's suit  should  be  dismissed  with  costs 

The  object  of  the  suit  is  to  obtain  a  declara- 
tion that  the  plaintiff  is  entitled  to  attach 
and  sell  an  eight  annas  share  of  talook  Ejapore 
as  being  the  property  of  DrIbo  Singh.  The 
other  defendant,  Chowdhry  Rajah  Ram,  is  the 
father  of  Dribo  Singh ;  and  the  interest,  if 
any,  of  Dribo  Singh  in  this  property  is  a  joiirf 
and  undivided  interest,  no  partition  having 
taken  place,  it  is  alleged,  between  Dribo  Singh 
and  his  father,  Rajah  Ram. 

It  appears  that  the  appellants  purchased 
this  talook  Ejapore  at  a  sale  held  in  August 
1863  in  execution  of  certain  decrees  which 
had  been  obtained  against  Chowdhry  Rajah 
Ram,  the  father  of  Dribo  Singh.  The  first 
of  these  decrees  is  dated  the  6th  August  1844; 
and  the  other  decrees  are  dated  respeciiveij 
in  May,  June,  and  July  1859.  Considerable 
litigation  took  place  as  to  the  right  to  talook 
Ejapore  and  the  nature  of  Chowdhry  Rajah 
Ram's  interest  in  it,  and  the  sale  did  not  take 
place  till  August  1 863,  when  the  present  ap- 
pellantj  were  declared  the  purchasers.  The 
appellant,  Abdool  Gunnee,  before  the  purchase, 
was  the  holder  of  the  decree  in  execntion  of 
which  the  property  was  sold. 

Prior  to  1858,  Abdool  Gunnee  had  attempt- 
ed to  execute  the  decree  of  the  6th  August 
1844  against  Chowdhry  Rajah  Ram,  and  had 
attached  this  talook  Ejapore.  He  was  op- 
posed by  Dribo  Singh,  and  in  the  stimmaiy 
proceedings  which  were  held  in  consequence, 
the  Court  decided  in  favour  of  Dribo  Singh. 
and  released  the  property  from  attacbmeBt. 
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The  properly  being  released,  Abdool  Gun  nee 
brought  a  regular  suit  to  establish  bis  right 
to  have  the  talook  sold  in  execution  of  his 
decree  as  being  the  property  of  Chowdhry 
Rmh  Ram.  In  that  suit  Dribo  Singh  was 
a  defendant^  and  he  pleaded  that  the  talook 
(the  whole  sixteen  annas  of  it)  had  been 
conveyed  to  him  absolutely  by  his  father 
under  a  certain  hibbanama.  He  did  not 
plead  that  he  was  entitled  to  an  eight-annas 
share  in  the  property,  it  being  ancestral. 
The  suit  went  to  trial  on  that  issue,  and  it 
was  decided  that  the  hibbanama  was  not 
genuine,  and  that  the  property  had  never  been 
conveyed  by  his  father  to  Dribo  Singh ;  and 
the  decree  was  that  the  disputed  zemindaree 
ihoald  be  attached  and  sold  in  execution  of 
the  decree  of  which  Abdool  Gunnee  was  the 
holder. 

Thereupon  there  was  an  appeal  and  some 
farther  litigation,  on  the  details  of  which  we 
need  not  enter.  The  decree  which  declared 
Abdool  Gunnee's  right  to  have  the  property 
sold  is  dated  the  30th  March  1858.  The 
pUintiff  now  before  us  instituted  proceedings 
against  Dribo  Singh  on  a  bond  alleged  to 
have  been  executed  by  him  on  the  nth 
December  1 86 1 .  Having  got  a  decree  on  that 
bond  be  instituted  the  present  suit,  seeking  a 
declaration  that  Dribo  Singh  is  still  entitled  to 
an  eight-annas  share  of  this  talook,  so  that 
be  may  proceed  to  execute  his  decree  against 
that  undivided  share. 

There  are  various  objections  to  the  case  made 
for  the  plaintiff  which  might  be  taken  by  the 
appellants ;  but  one  beyond  which  it  is  not 
necessary  for  us  now  to  go  will  be  found  in 
the  decree  of  the  30lh  March  1858,  in  which 
it  was  declared,  as  against  Dribo  Singh,  that 
the  properly  was  not  the  property  of  Dribo 
Singh,  but  belonged  to  Rajah  Ram,  his  father, 
and  was  liable  to  be  sold  in  execution  of  the 
decree  of  Abdool  Gunnee. 

Both  the  lower  Courts  have  held  that  that 
decree  is  not  admissible  as  evidence  in  this 
suit.  It  appears  to  us  not  only  that  it  is  evi- 
dence, but  that  it  puts  the  plaintiff  entirely 
out  of  Court. 

In  that  suit  the  issue  was  raised  and  tried 
whether  talook  Ejapore  belonged  to  Dribo 
Singh  or  not ;  and  the  Court  expressly  decided 
that  it  did  not,  and  that  the  zemindaree  was 
liable  to  be  attached  and  sold  in  execution  of 
Abdool  Gunnee's  decree  as  belonging  to  Rajah 
Ram.  It  appears  to  us  that  it  is  not  open  to 
I^bo  Singh  now  to  come  into  Court  and  ask 
ior  a  declaration  of  his  right  to  an  eight-annas 
stere  as  against  Abdool  Gunnee  when  he 
iailed  wholly  in  the  suit  in  1858.    If  he  had 


a  title  to  one-half  of  the  whole  property 
which  he  chose  to  keep  back  when  the  suit 
of  1858  was  pending,  he  cannot  now  set  up 
that  title,  and  ask  the  Court  to  give  him  a 
decree  establishing  it.  And  if  Dribo  Singh 
cannot  claim  this  eight  annas  of  the  estate 
as  against  the  appellants,  no  more  cat)  the 
present  plaintiff,  who  has  no  locus  standi  in 
Court  at  all,  except  through  and  under  Dribo 
Singh.  If  Dribo  Singh  had  now  any  right 
or  interest  in  the  property,  possibly  the 
plaintiff's  suit  might  lie.  But  if  Dribo  Singh 
has  no  title,  we  fail  to  see  how  the  present 
plaintiff  can  have  any. 

The  plaintiff's  suit  ought  to  be  dismissed 
on  the  ground  that  the  decree  of  the  30th 
March  1858  has  expressly  decided  that  this 
talook  Ejapore  did  not  belong  to  Dribo 
Singh  but  belonged  to  Chowdhry  Rajah  Ram. 

The  decree  of  the  lower  Courts  must  be 
reversed,  and  the  plaintiff's  suit  dismissed 
with  all  costs. 


The  2 1  St  February  1872. 

Present : 

The  Hon'ble  Louis  S.  Jackson  and  F.  A. 
Glover,  Judges. 

Estoppel— Cause  of  Action— Putnee  and 
Mowrosee  Titles, 

Case  No.  1242  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Jessore^  dated 
the  4th  July  i8jr,  reversing  a  decision 
of  the  Moonsiff  of  Magoorah^  dated  the 

22nd  August  i8yo. 

• 

Aunungo  Mohun  Deb  Roy  (one  of  the 

Defendants),  Appellant^  , 

versus 

Unnoda  Dossee  and  others  (Plaintiffs), 
Respofidents. 

Baboo  Doorga  Mohun  Doss  for  Appellant. 

Bapoo  Gopal  Lai  I  Mitter  for  Respondents. 

Plaintiff,  after  {ailing^  in  a  former  suit  to  establish  her 
right  to  certain  land  as  belonging-  to  \xcv  putnee  talook, 
was  not  allowed  to  fall  back  on  a  different  title  and  bring 
a  second  suit  claiming  the  same  land  as  belonging  to  her 
mowrosee,  the  cause  of  action  in  both  cases  being  really 
the  same. 

Jackson^  J. — It  appears  to  us  that  in  this 
case  the  decision  of  the  Moonsiff  was  right, 
and  that  the  Judge  erroneously  reversed 
that  decision. 
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The  plaintiff  had  brought  a  former  suit 
against  the  very  same  parties  to  establish  the 
rights  of  a  proprietor  over  the  land  which  is 
now  again  in  dispute,  alleging  that  land  to 
belong  to  the  putnee  ialook  which  the  plaint- 
iff held.  This  suit  was  dismissed.  The 
plaintiff  then  brought  this  second  suit,  alleg- 
ing that  the  land  belonged  to  a  m&wrosee 
held  by  her  in  the  same  mouzak;  and  it  is 
alleged  that  this  suit  was  caused  and  justified 
by  the  allegation  of  the  defendant  in  the 
first  suit. 

Now,  the  cause  of  action  in  both  cases  was 
really  the  same,  namely,  the  infringement  of 
the  plaintiff's  right  to  the  rents  of  that  land,  by 
whatever  title  the  plaintiff  was  entitled  to 
those  rents.  If  the  plaintiff  had  a  double 
title  as  puineedar  and  as  mowroseedar  which 
he  now  speaks  of,  it  was  his  business  to  allege 
both  titles  in  the  first  suit.  He  cannot,  after 
failing  in  his  original  allegation,  fall  buck  on 
a  different  title  in  order  to  the  recoverv  of  the 
same  land.  The  cause  of  action  is  the  in- 
fringement of  the  plaintiff's  right,  and  not 
the  assertion  of  any  given  right  by  the 
defendant. 

The  judgment  of  the  Lower  Appellate  Court 
must  be  set  aside,  and  that  of  the  Moonsiff 
dismissing  the  suit  must  be  restored,  with 
costs. 


arbitrators,  which  was  quite  separable  from  the  other 
parts  of  the  award,  and  did  not  affect  the  decision  oa  the 
matter  referred,  was  held  to  come  within  tJieconditdin; 

g art  of  Act  VIII.  of  1859,  s.  325,  and  not  to  affect  the 
nality  of  the  judgement. 

A  Judee  whose^  vernacular  language  is  English  ouHit 
to  write liis  decision  in  his  own  language. 

Jackson  J  J, — Th«  decision  of  the  Moonsiff 
appears  to  have  been  given  substantially  in 
accordance  with  ihe  award,  merely  a  trifling 
direction  upon  a  matter  which  had  not  been 
referred  to  the  arbitrators  being  superadded. 
That  however,  it  appears,  was  quite  separable 
from  the  other  parts  of  the  award,  and  did 
not  affect  the  decision  on  the  matter  referred. 
That  being  so,  we  think  the  case  comes  within 
the  concluding  part  of  section  325,  and  the 
judgment  being  according  to  the  award,  it 
was  final. 

The  Judge  appears  to  have  rejected  the 
appeal  to  his  Court  on  the  same  ground,  so 
far  as  we  can  discover  from  the  vemacolar 
note  of  his  order,  which  is  the  only  decision 
to  be  found.  The  Judge  ought  to  have  writ- 
ten the  decision  in  his  own  language ;  but  that 
does  not  affect  the  validity  of  his  decision, 
and  the  special  appeal  must  be  dismissed 
with  costs. 


The  tist  February  1872. 

Pnsent  : 

The  Hon'ble  Louis  S.  Jackson  and  F.  A. 
Glover,  Judges, 

Arbitrmtion— Judgment  according  to  Award- 
Act  VIII.  of  1859,  8.  335— Language  of 
Decision. 

Case  No.  1203  of  1871. 

Sptcial  Appeal  from  a  decision  passed  by 
ihe  Judge  0/  ihe  24'Pergunnahs^  daied  ihe 
jih  July  i8y!y  affirming  a  decision  of  ihe 
Addiiional  Moonsiff  of  A  lipore^  daied  ihe 
i^ih  January  iSyi, 

Huro  Soonduree  Debee  and  others 
(Defendants),   Appellanis, 

versus 

Sreedhur  Bhuttacharjee  and  others 
(Plaintiffs),  Respondenis^ 

Baboo  Nil  Madhuh  Sein  for  Appellants. 

Baboo  Kalee  Prosunno  Duii  for 
Respondents. 


The  22  nd  February  1872. 

Preseni : 

The  Hon'ble  Louis  S.  Jackson  and  Dwarka- 
nath  Mitter,  Judges. 

Act  X.  of  1859,  ss.  108-XXO— Sale  in  Revenue 
Court— Sale  in  Civil  Court— Sale  at  instance 
of  Sharers— Sale  of  whole  Tenure. 

Case  No.  1247  of  1871. 

Special  Appeal  from  a  decision  passed  by 
ihe  Judge  of  ihe  24'Pergnnnahi^ 
daied  ihe  2jih  June  iSyr^  reversing  tf 
decision  of  ihe  Moonsiff  of  Aliporty 
daied  ihe  t^ih  Augusi  i8jo. 

Grish  Chunder  Mitter  (Plaintiff),  Appellant, 

versus 

Shaikh  Jhakoo  and  another  (Defendants) 
and  another  (Intervenor),  Respondenir, 

Baboo  Taruck  Naih  Duii  for  Appellant. 

Baboos  Bhowanee  Churn  Duii  and  Opendr$ 
Chunder  Bose  for  Respondents. 


A  sale  in  the  Revenue  Court  upon  a  decree  for  rest  ob- 
.  j  tained  at  the  instance  of  the  tVaratiar  and /0fui3f/rM£i(5, 

The  addition,  in  a  judjjmcnt  according  to  an  award,  j  not  of  the  sole  owner  or  the  whole  bodv  of  owners, 
of  a  trifling  direction  upon  a  matter  not  referred  to  the    but  of  the  owner  of  a  fractional  share  o'f  the  ettatt, 
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tietag  according  to  Act  X.  of  1S59,  sections  loS  to  1 10, 
a  sale  not  of  the  tenure  but  of  the  rig^hts  and  interests 
of  the  holder  of  it  as  in  an  ordinary  Civil  Court  execu- 
tion, cannot  prevail  against  a  prior  sale  in  execution 
of  a  Ci»il  (Tourt  decree 

j3^r^— Whether  a  sale  in  the  Revenue  Court  which 
pa^^  the  whole  tenure  can  prevail  against  a  prior 
sale  by  the  Civil  Court  ? 

Jackson,  y, — This  was  a  suit  for  rent 
bronght  by  Grish  Chunder  Mitter  against 
Abdool  Rahman  and  another. 

The  plaintiff  alleged  that  these  defendants 
occupied  two-and-a-half  beegahs  of  land  in 
ibe  village  of  Katpore  AHpnuggur,  wiihin  a 
tenure  formerly  held  by  Khettur  Mohun 
Bose,  which  tenure  the  plaintiff  alleged  that 
he  had  purchased  in  execution  of  a  decree 
of  the  Civil  Court. 

The  defendants  denied  that  they  were 
liable  to  pay  any  rent  to  plaintiff;  and  in 
accordance  with  this  answer  of  theirs,  one 
Modhoo  Soodun  Mitter  intervened  and  pro- 
.cored  himself  to  be  made  a  party  to  the  suit, 
alleging  that,  subsequefit  to  the  alleged  pur- 
chase by  the  plaintiff,  he  himself  had  bought 
the  tenure  in  question  at  a  sale  by  order  of  the 
Revenue  Court  in  execution  of  a  decree  for 
arrears  of  rent. 

The  Moonsiff  who  tried  the  suit  gave  the 
plaintiff  a  decree. 

That  decision  has  been  reversed  by  the 
Jadge,  who  holds  that,  notwithstanding  the 
prior  sale  in  execution  of  a  Civil  Court 
decree,  the  sale  by  order  of  the  Revenue 
Conn  passed  the  whole  tenure,  and  that  con- 
Kqoently  the  intervenor,  and  not  the  plaintiff, 
kd  got  the  tenur?,  and  was  entitled  to  the 
leots. 

Several  grounds  of  appeal  have  been  raised, 
dnd  one  of  them  is  that  which  directlv 
traverses  the  principal  and  sole  ground  of 
the  Judge's  decision,  namely,  that  the  sale 
1^  the  Civil  Court  was  a  valid  sale,  and  that 
the  subsequent  purchaser  at  the  sale  in  the 
Revenue  Court  look  nothing,  the  rights  of 
the  outgoing  tenant  having  previously  passed 
to  the  purchaser  at  the  Civil  Court  sale 

There  seems  to  be  something  in  the  nature 
of  a  conflict  of  decision  on  this  point,  and  if 
^c  were  obliged  to  decide  the  case  on 
that  point,  it  might  have  been  necessary 
to  refer  the  case  to  a  Full  Bench.  But  we 
think  we -are  not  under  that  necessity,  because 
one  point  on  which  the  decision  of  the 
Moonsiff  rests,  and  which  has  not  been 
noticed  by  the  Judge,  appears  to  be  sufficient 
•to  dispose  of  the  case.  It  turns  out  that 
the  purchase  by  the  intervenor  in  the  Re- 
venue Court  took  place  upon  a  decree  for 
fcnt  obtained  at  the  instance  of  the  inter- 
vener himself,  who  sued  in  that  Court  as  the 


ijaradar  and  locum  tenenSy  not  of  the  sole 
owner  or  the  whole  body  of  owners,  but  of  the 
owner  of  a  fractional  share  of  the  estate. 
That  being  so,  it  comes  within  the  provisions 
of  sections  loS  10  no,  Act  X.  of  1859,  ^"^ 
the  sale  in  question  was  not  that  of  the 
tenure  but  of  the  rights  and  interests  of  the 
holder  of  it  as  if  in  an  ordinary  Civil  Court 
execution. 

This  seems  to  dispose  of  the  whole  case, 
and  upon  that  ground  we  think  the  inter- 
venor's  claim  failed,  and  that  the  plaintiff  was 
undoubtedly  entitled  to  the  rent.  We  think, 
therefore,  that  the  judgment  of  the  Lower 
Appellate  Court  must  be  set  aside,  and  that 
of  the  Moonsiff  restored  with  costs. 


The  7th  March  1872. 

Present  : 

The  Hon'ble  A.  G.  Macpherson  and  Dwarka- 
nath  Milter,  Judges. 

Appellate  Court— Appeal  of  one  Party— Rever- 
sal of  Decree  against  other  Parties. 

Case  No.  649  of  1871. 

Special  Appeal  from  a   decision  passed  by 
the  Judicial  Commissioner  of  Chota' Nag- 
pore,    dated    the    24th    February     i8ji, 
reversing  a  decision   of  the   Moonsiff  of 
that  District,  dated  the  §th  July  1870, 

Koolada  PershadMisree  (Plaintiff),  Appellant^ 

versus 

GoraChand  Misree  and  others  (Defendants), 

Respondents. 

Baboo  Mohinee  Mohun  Roy  for  Appellant. 

Baboo  Luckhee  Churn  Bose  for  Respondents. 

Upon  the  appeal  of  one  of  several  parties^  an  Appellate 
Court  canqot  reverse  the  decreeappealed  from  as  against 
any  other  of  the  parties. 

Macpherson,  y.— As  regards  the  respond- 
ent Bhoobun  Mohun,  we  cannot  interfere 
with  the  judgment  of  the  Lower  Appellate 
Couft,  which  has  found  on  the  facts  in  Bhoo- 
bun Mohun's  favour. 

As  regards  the  other  respondent  and  the 
appellant,  we  set  aside  the  decree  of  the  Lower 
Appellate  Court,  and  restore  the  judgment  of 
the  first  Court. 

Bhoobun  Mohun  appealed  alone,  and  Gora 
Chand  not  appealing  from  the  judgment  of 
the  first  Court,  the  Lower  Appellate  Court 
was  quite  wrong  in  reversing  that  decree  so  far 
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as  it  affected  any  party  to  the   suit  except 
Bhoobun  Mohun. 

The  reversal  of  the  decree  of  the  first 
Court  as  against  Bhoobun  Mohun  did  not 
necessarily  involve  the  reversal  of  the  decree 
as  against  any  other  of  the  parties. 

The  parties  will  severally  bear  their  own 
costs,  both  in  this  Court  and  in  the  lower 
Courts. 


The  7th  March  1872. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Act  X.  of  1859,  s.  17— Notice  of  Enhancement— 

Clerical  omission. 

Case  No.  918  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Dacca,  dated 
the  igth  April  iS'ji,  affirming  a  decision 
of  the  Moons  iff  of  Bhang  a,  dated  the 
26th  November  i8yo» 

Ryesunnissa  Begum  (Plaintiff),  Appellant, 

versus 

Bydonath  Shaha  (Defendant),  Respondent. 

Baboo  Grish  Chunder  Ghose  for  Appellant. 

Baboo  Grija  Sunkur  Mojoomdar  for 
Respondent. 

Where  a  defendant  has  known  perfectly  well  the 

? [rounds  upon  which  enhancement  of  rent  is  demanded 
rom  him,  a  clerical  omission,  which  in  no  way  preju- 
diced the  defenda^^t,  cannot  operate  to  invalidate  the 
notice  of  enhancement  under  section  1^,  Act  X.  of  1859. 

Kemp,  J . — This  is  a  suit  to  enhance  the  rale 
of  the  holding  of  the  defendant.  The  plaintiff 
is  the  special  appellant.  The  plaint  alleges 
that  the  defendant  holds  a  mudafut  jumma  of 
18  rupees  4  annas,  that  in  1275  ^^  inquiry 
the  plaintiff  found  that  the  tenure  comprised 
22  beegahs  8  cottahs,  and  that  the  proper 
jumma  on  that  area  would  be  50  rupees  6 
annas.  ' 

Both  Courts  have  found  that  the  notice 
issued  was  bad,  and  dismissed  the  plaintiff's 
case  without  going  into  the  merits.  The 
notice  in  this  case,  with  the  exception  of  the 
omission  of  the  words  *'  ryots  of  the  same 
class,"  is  formal  according  to  law.  In  this 
case  the  defendant's  written  statement,  which 
is  a  very  elaborate  one,  shows  that  he  was 
perfectly  aware  of  the  grounds  upon  which 


enhancement  was  sought.  He  commences bj 
saying  that  the  notice  is  not  according  to 
law ;  then  he  points  out  the  only  flaw  in  it, 
namely,  that  it  does  not  contain  the  words 
"  ryot  of  the  same  class."  He  then  quot« 
half-a-dozen  High  Court  decisions  in  support 
of  that  objection.  He  then  goes  on  to  say: 
''  I  am  not  a  ryot  with  rights  of  occupancj;  1 
have  other  ryots  under  me,  and  I  am  in  i^it 
a  middleman,  and  on  that  account  also  the 
notice  is  informal."  Now,  the  whole  tenor  df 
this  written  statement  shows  very  cleariy. 
that  the  ryot-defendant  was  perfectly  weS 
aware  of  the  grounds  upon  which  this  notice 
was  issued,  and  of  the  demand  which  he  had 
to  meet.  It  is  true  that,  if  we  take  a  techi^ 
cal  view  of  the  case,  then,  supposing  the  ryot 
to  be  an  occupant  ryot,  the  notice  would  b*. 
bad,  inasmuch  as  the  words  of  the  law,  "for 
ryots  of  the  same  class,"  are  omitted.  Again, 
if  we  lake  the  view  that  the  ryot  is  an  inler« 
mediate  tenant,  the^  ruling  of  the  Privy 
Council  would  apparently  apply,  because  in 
that  case  the  notice  ought  to  have  been  to 
this  effect,  that  the  enhancement  which  is 
sought  to  be  made  is  not  claimed  according  to 
pergunnah  rates,  but  at  the  rates  paid  by  the 
holders  of  similar  tenures.  But  there  are 
rulings  of  this  Court  which  have  taken  an 
equitable  view  of  cases  of  this  descriptioai 
where  a  defendant  has  known  perfectly  well 
the  grounds  upon  which  the  enhancemeirt 
was  demanded,  and  has  not  been  prejudiced 
by  mere  informalities  on  the  part  of  ih« 
plaintiff  in  quoting  the  v^y  words  of  seclio| 
17,  Act  X.  of  1859.  There  is  a  case  * 
Volume  XV.,  Weekly  Reporter,  page  33 
which  was  decided  by  this  Bench,  and  we  " 
that  decision,  which,  we  may  observe,  is  s 
ported  by  other  decisions  quoted  bythepleai 
for  the  special  appellant,  is  strictly  applica' 
to  the  circumstances  of  the  present  case, 
that  case,  to  be  found  in  Volume  XV.,  pigf 
336,  Mr.  Justice  Glover  makes  the  foliowi 
remarks  :  "  It  is  further  objected  that  t 
*'  notice  does  not  specify  that  the  adjaccll 
"  lands  of  a  bimilar  kind  are  held  by  a  similil 
"  class  of  tenants.  No  doubt,  this  last  cla^ 
"  of  the  sentence  is  omitted  in  the  notice;  W 
'*  as  it  is  quite  clear  from  the  record  that  at 
defendant  knew  perfectly  well  what  wt 
nature  of  the  case  was  against  him,  ^^ 
"  that  the  plaintiff's  claim  was  based  on  t» 
**  fact  as  well  as  the  others,  we  do  not  ihiwl 
**  that  what  was  evidently  a  clerical  omissioii 
which  in  no  way  prejudiced  the  talookdtftj 
should  operate  to  make  the  notice  bad  <^i 
*'  incomplete."  I  then  concurred  in 
remarks,  and  I  still  concur  in  them. 
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The  special  appeal  must  therefore  be  al- 
lowed, and  the  case  remanded  for  trial  on  the 
merits.    Costs  to  follow  the  result. 


The  7th  March  1872. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Limitation— Execution  of  Decree — Bona-fide 
Proceeding  to  keep  Decree  alive—Arrest  not 
carried  out. 


Case  No.  25  of  1872. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Dacca,  dated  the  Sth 
December  i8yt^  reversing  an  order  of 
the    Sudder    Moonsiff  of  that    District, 

i    dated  the  2gth  August  iSji, 

Joykishen  Shaha  and  others  (Judgment- 
debtors),  Appellants^ 

versus 

\  Bishokha  Moyee  Cho  .vdhrain  and  others 
I  (Decree-holders),  Respondents, 

iaboo  Doorga  Mohun  Doss  for  Appellants. 

Baboos    Unnoda   Pershad  Bannerjee  and 
^wree  Mohun  Chuctterhutty  io\  Respondents. 

^  An  application  to  arrest,  which  is  not  carried  out,  is  a 

\i-pde  proceeding  tj^en  with  the  intention  of  keep- 

the  decree  alive  only  when  the  judgement-creditor 

show  that  certain   circumstances  happened   that 

Ed  it  unnecessary  for  him  to  proceed  further 

:thejudgment-debtor  in  execution  of  that  process. 

Ktmpy  J , — ^This  is  an  appeal  on  behalf  of 
judgment-debtor,  who  contends  that  the 
ree  was  barred,  that  ihe  judgment  of  the 
Court  is  correct,  and  the  judgment  of  the 
>pellate  Court,  the  Judge  of  Dacca,  wrong, 
decree  was  passed  on  the  26th  of 
luary  1866.  The  first  step  taken  was  on 
15th  of  June  1867,  notice  was  served  on 
32Dd  of  June  of  that  year,  and  the  case 
|ias  struck  off  on  the  3rd  August  1867.  The 
a|ezt  application  was  made  on  the  20th  of 
Jannary  1868,  the  record  appears  to  have 
in  sent  for,  and  an  order  passed  that  the 
Lecution  was  to  proceed.  The  decree-holder 
^t  in  taluhanna  on  the  7lh  March  1868, 
knd  on  the  9th  of  April  of  that  year  a  writ 
ifi  arrest  was  issued.  The  mookhtear  of  the 
decree-holder  then  applied,  stating  that  he 
VEOold  not  take  out  a  writ  of  arrest,  and  the 
ease  was  struck  off  on  the  20th  of  June  1868. 
A  third  and  last  application  was  made  on  the 


3rd  June  1871.  The  question,  therefore,  is 
whether  the  proceeding  of  April  1868  was 
a  bond-fide  proceeding,  taken  with  the  inten- 
tion of  keeping  the  decree  alive. 

The  first  Court  has  held  that  it  was  not  so, 
and  has  given  its  reasons  for  that  opinion. 
The  Judge,  without  trying  that  point,  which 
was  really  the  only  point  he  had  to  try,  has 
considered  by  analogy  that  an  application  to 
arrest  which  is  not  carried  out  is  analogous 
to  an  application  to  send  a  certificate  to 
another  district,  and  therefore  the  proceeding 
of  the  decree-holder  was  bond-fide. 

We  think  there  can  be  no  analogy  what- 
ever  between   the   two  proceedings,  as  the 
proceedings  on  an  application  for  a  certificate 
are  matters  entirely  in  the  hands  of  the  Court, 
and  carried  out  by  the  Court  itself.     But  in 
this  case,  we  think,  the  Judge  ought  to  have 
found  whether  the  proceeding  of  the  23rd  of 
April  1868  was  a  bond-fide  proceeding   or 
not.     A  person  may  make  an  application  to 
take  out  process  of  arrest,  as  has  been  done 
in  this  case,  and  he  may  be  able  to  show  that 
certain  circumstances  happened  that  rendered 
it  unnecessary  for  him  to   proceed   further 
against  the  judgment -debtor  in  execution  of 
that  process  ;  and  if  the  decree-holder  in  this 
case  can  show  some  good  reason  why  that  pro- 
cess was  not  carried  on  to  the  point  of  execu- 
tion, then  the  judgment  of  the  Judge  may 
stand.     But  as  there  has  been  no  inquiry  into 
that  point,  we  think  that  the  case  must  go 
back  to  the  Judge  for  him  to  try    whether 
that  proceeding,  looking  to  all  the  circum- 
stances in  the  case,  and  after  calling  upon  the 
judgment-creditor  to  show  why  it  was  not 
carried  to  the  point  of  execution,  was  bond" 
fide,  and  pass  a  fresh  decision. 

We  refer  the  Judge  to  a  case  reported  in 
Volume  XIV.,  Weekly  Reporter,  page  112. 


The  7th  March  1872. 

Present: 

The  Hon'ble  A.  G.  Macpherson  and  Dwar- 
«  kanath  Milter,  Judges. 

Notice  of  Enhancement— Act  X.  of  1859,  s.  17 

—First  ground. 

Case  No.  844  of  1871  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  pcused  by 
the  Judge  of  Cuttacit,  dated  the  20th 
March  iSjiy  affirming  a  decision  of  the 
Assistant  Collector  of  that  District,  dated 
thi  ij;th  February  iSji, 
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Shib  Narain  Dutt  (Defendant),  Appellant, 

versus 

Ekramoonnissa  Begum  (Plaintiff). 
Respondent, 

Bahoos    Amarendro    Nath     Chatter jee    and 
Kumla  Kant  Sein  for  Appellant. 

Baboo  Bhowanee  Churn  Dutt  for 
Respondent. 

In  enhancing^  rents  on  the  first  of  the  grounds  speci- 
fied in  section  17,  Act  X.  of  1S59,  not  only  must  the 
amount  of  rent  paid  by  neigfhbouringf  ryots  be  consider- 
ed,  but  also  the  class  of  the  ryots  and  whether  the  lands 
in  question  are  sinr.ilar  to  the  lands  held  by  the  neigfh- 
bourinjif  ryots  and  enjoying  similar  advantages 

In  this  case  a  notice  based  on  that  ground  and  speci- 
fying "  that  the  rates  paid  are  below  those  paid  for 
similar  lands  in  adjacent  places"  was  held  to  be  bad. 

Macpherson^  J, — ^This  was  a  suit  for  en- 
hancement of  rent.  The  notice  of  enhance- 
ment is  not  on  the  record ;  but  the  Judge,  in 
his  judgment,  says  that  the  grounds  were,  '^  isty 
that  the  productive  power  of  the  lands  has 
increased  otherwise  than  by  the  agency  of  the 
ryot ;  2ndy  that  the  quantity  of  land  held  is  in 
excess  of  that  for  which  rent  has  been  paid  ; 
and,  jri/,  that  the  rates  paid  are  below  those 
paid  for  similar  lands  in  adjacent  places." 

The  parties  having  subsequently  given  up 
all  questions  as  to  the  quantity  of  land  being 
in  excess,  nothing  turns  upon  that  issue. 

As  regards  the  third  ground,  it  is  to  be 
remarked  that,  if  the  actual  notice  is  as  gene- 
ral in  its  terms  as  is  the  statement  given  of 
it  by  the  Judge,  the  notice  is  bad,  because  it 
is  not  according  to  section  17,  Act  X.  of  1859. 

The  defendant  chiefly  relied  on  a  pottah 
under  which  he  had  held  the  land  for  many 
years,  and  und^r  which  he  contended  he  was 
not  liable  to  enhancement  at  all ;  but  he  also 
urged  that  the  productive  powers  of  the  land 
had  been  increased  by  his  agency  and  at  his 
expense,  and  not  otherwise. 

The  Judge  remanded  the  case  in  order  that 
the  lower  Court  might  decide  whether  or  not 
the  productive  powers  of  the  land  had  been 
increased  otherwise  than  by  the  agency  or  at 
the  expense  of  the  ryot ;  and  that  Court  held 
that  the  productive  powers  of  the  land  had 
been  increased  otherwise  than  by  the  agency 
or  at  the  expense  of  the  ryot.  But  on  the 
case  coming  back  before  the  Judge,  he  found 
as  a  fact  that  the  *'  plaintiff  failed  to  show 
that  the  value  of  the  productive  powers  of 
the  land  had  increased  other^vise  than  at  the 
ryot's  expense." 

The  Judge  thereupon,  abandoning  that 
ground,  says  ths^t  it  is  right  to  take  the 


average  of  payments  made  by  neighboarioj 
ryots  as  showing  the  prevailing  rate;  and,  00 
the  ground  that  the  rent  paid  by  the  defend- 
ant  was  lower  than  that  paid  by  neighbooring 
ryots,  holds  that  he  is  liable  to  enhanceiQfiit, 
and  gives  the  plaintiff  a  decree  according  to 
the  average  rate  paid  by  neighbouring  ryots. 

Upon  the  facts  as  found  by  the  Judge, 
the  plaintiff  is  now  reduced  to  rely  on  the 
first  only  of  the  grounds  given  in  section  17 
of  Act  X.  of  1859;  and  the  facts  found  by 
the  Judge  do  not  brinfr  the  case  within  the 
provisions  of  that  first  ground.  There  it 
nothing  whatever  to  show  that  the  rents, 
which  have  been  taken  into  consideration 
by  the  Judge  in  fixing  the  average,  arerenti 
payable  by  ryots  of  the  same  class  as  the 
defendant  for  lands  of  similar  description 
and  enjoying  similar  advantages. 

It  is  quite  insufficient  in  enhancing  rents 
on  the  first  of  the  grounds  specified  in  sec- 
tion 1 7  merely  to  consider  the  amount  of 
rent  paid  by  neighbouring  ryots.  It  is  ne- 
cessary to  consider  the  class  of  the  ryot, 
and  also  whether  the  lands  are  similar  10  thft^ 
lands  held  by  the  neighbouring  ryots  and 
enjoying  similar  advantages. 

In  the  case  before  us,  for  instance,  webai 
a  man  who  has  held  for  very  many  years 
der  a  lease,   the  land  which  he  took  beii 
jungly  when  he  entered  on  it,  and  be  ha^ 
brought  certain  portions  of  it  into  cnltii 
Before  his  rent  can  be  enhflhced  on  the  groi 
that  it  is  less  than  that  paid  by  other  perse 
in  places  adjacent,  it  is  necessary  to  find 
those  other  persons  are  ryots  of  tbe 
class  holding  land  of  a  similar  descript 
and  with  similar  advantages.     It  is  clean 
no  fair  comparison  can  be  made  between 
defendant  and  other  persons  in  his  neigbl 
hood,  unless  the  position  of  those  otbetsj 
substantially  similar  to  that  of  the  defends 

In  short,  the  case  of  the  plaintiff,  befc« 
can  succeed,  must  be  one  in  which  each  i 
of  the  ground  relied  on  is  made  out; 
without  each  item  being  made  out,  the 
for  enhancement  fails. 

Under  these  circumstances  we  dismiss^ 
plaintiff's  suit,  such  a  state  of  facts  not  bavit 
been  proved  as  entitles  him  to  an  enhanf 
renf.  If  the  plaintiff  still  thinks  that  be  ( 
prove  his  right,  he  can  bring  a  fresh  suit 
establish  it. 

The  judgment  of  the  Lower  Aj 
Court  is  reversed,  and  the  plainiifl'a  suit 
missed  with  all  costs, 
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The  71b  March  1872. 

Present  : 

The  Hon'ble  A.  G.  Macpherson  and 
^     Dwarkanalh  Mitter,  Judges, 

RMBiii|itiaa~Lakheraj~Service  of  Summons  on 
Hottse  of  deceased  Defendant—Effect  of 
Decree  (on  Defendant  not  served). 

Case  No.  857  of  1871. 

Spetidl  Appeal  from  a  decision  passed  hy 
the  Subordinate  Judge  of  Burdwan, 
doled  the  $lh  April  iSyr,  reversing  a 
demon  of  the  Moonsiff  of  Memaree^ 
doHtithe  31  si  December  18 Jo. 

Mobesh  Chander  Sein  Goopta  (Plaintiff), 
Appellant^ 

versus 

Phan  Monee  Dossee  and  others  (Defendant8)i 
Respondents, 

Bahoos  Mohesh  Chunder  Chowdhry  and 
Nund  Lall  Ghose  for  Appellant. 

^deos  Hem  Chunder  Banerjee  and  Juggut 
Doollub  Bysack  for  Respondents. 

Afoit  for  resumption  was  instituted  against  Aj  B,  and 
!^  The  summons  was  not  served  on  A,  he  being  dead  at 
btinie  it  was  issued,  and,  as  B  could  not  be  found,  the 
lliiBOQS  was  served  by  being  afBxed  to  the  sudder  gate 
"  Vs  and  B's  house.  An  ex-parte  decree  was  passed  as 
01st  A  and  B,  declaring  tliat  the  tenure  was  invalid 
^a'u  and  that  the  land  was  the  plaintiff's  mdl  land. 
«D  that  thfere  was  no  decree  declaring  the  lakheraj 
Jid,  which  was  a  gQ||^  and  binding  decree  against  C 
ti»se claiming  uooer  him;  and  that,  as  the  sum* 
was  not  served  on  A,  nor  his  representatives  made 
,^  ss  to  the  suit,  the  whole  of  the  proceedings  in  the 
it  were  utterly  infructuous  except  as  concerned  B, 
iieliavingbeen  great  irregularity  and  carelessness  on 
ftvart  otthe  Court  in  allowing  the  suit  to  proceed 
pintgainst  A  under  such  c'rcumstances. 

Vacpherson.y , — WiTHour  going  into  the 
tions  that  have  been  raised  by  Baboo 
lesh  Chunder  Chowdhry  in  this  special 
n^eal,  and  without  touching  upon  the  grounds 
pen  by  the  lower  Courts,  it  appears  to  us 

ttbe  suit  of  the  plaintiff  has  been  rightly 
ilssed,  and,  therefore,  that  we  ought  not  to 
lerfere  with  the  decree  which  has  been 
Me. 

The  suit  is  for  a  kubooleul  and  to  determine 
rate  of  rent  to  be  assessed  on  certain 
which  was  resumed  in  1863,  when  an 
\arte  decree  was  passed  declaring  that  the 
re  was  invalid  lakheraj,  and  that  the  land 
b  the  mdl  land  of  the  plaintiff.  The  suit 
t  resumption  was  instituted  against  three 
inKHis,Sadoo  Churn,BrijoBQllub,and  Now- 
kno.  It  appears  that  the  summons  in  that 
lit  was  never  served  on  Sadoo  Chum,  who 
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was  dead  at  the  time  when  it  was  issued. 
The  return  of  the  peon  is  to  the  effect  that 
Sadoo  Churn  was  dead;  that  the  second 
defendant,  Brijo  Bullub,  could  not  be  found  ; 
and  that,  therefore,  he  had  served  the  summons 
by  affixing  it  to  the  sudder  gate  of  the  dead 
man's  and  Brijo  Bullub's  house.  As  regards 
Nowruttun,  it  is  immaterial  whether  he  was 
served  or  not,  because  the  decree  was  against 
Sadoo  Churn  and  Brijo  Bullub  only,  it  being 
expressly  stated  that  Nowruttun  was  released, 
that  is,  that  there  was  no  decree  whatever 
against  him. 

The  principal  respondent,  Dhun  Monee 
Dossee,  represented  by  her  pleader,  Baboo 
Hem  Chunder  Banerjee,  claims  throughacon« 
veyance  of  the  property  made  to  her  by 
Nowruttun'swidow;  and  BabooHem  Chunder 
argues,  and  argues  properly,  that,  so  far  as 
Nowruttun  and  those  claiming  under  Nowrut- 
tun are  concerned,  this  land  has  never  been 
legally  resumed,  that  is  to  say,  that  there  is 
no  decree  declaring  the  lakheraj  invalid  which 
is  a  good  and  binding  decree  against  Now« 
ruttun  and  those  claiming  under  him. 

It  seems  to  us  that  this  objection  is  good, 
and  that  there  is  nothing  in  that  decree  of 
1863  which  is  binding  on  Nowruttun  and 
those  claiming  under  him.  Moreover,  the 
whole  proceedings  in  that  suit  seem  to  have 
been  utterly  infructuous,  except  so  far  as 
Brijo  Bullub  is  concerned,  because  the  sum- 
mons was  not  served  on  Sadoo  Churn,  he  being 
dead,  and  his  representatives  were  not  made 
parties  to  the  suit. 

There  was  great  irregularity  and  careless- 
ness on  the  part  of  the  Court  in  allowing  the 
suit  to  proceed  against  Sado«  Churn  at  all 
under  such  circumstances. 

We  affirm  so  much  of  the  decree  of  the 
lower  Court  as  dismisses  the  plaintiff's  suit 
with  costs,  and,  therefore,  we  dismiss  this 
appeal  with  costs. 


The8ih  March  1872. 

Present  : 

The  Hon'ble  A.  G.  Macpherson  and  Dvvarka- 
nath  Mitter,  Judges, 

Appellate  Court— Reversal  of  Decision  on  im- 
portant questions  of  fact  (Reasons  for)— Right 
of  Occupancy— Khas  Possession — Enhance- 
ment 

Case  No.  1397  of  1871. 
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Special  Appeal  from  a  decision  passed  by 
the  Additional  Subordinate  Judge ,  oj 
Chittagong,  dated  the  ijth  September 
iSjr,  modifying  a  decision  of  the  Moon- 
si  ff"  of  Hathazaree^  dated  the  2gth  Decem- 
ber iSyo. 

Munsoob  Bibec  (one  of  ihe  Defendants), 

Appellant^ 

versus 

Ali  Meah  (Plaintiff),  and  another  (Defendant), 

Respondents, 

Baboo  Preonath  Banerjee  for  Appellant. 

Baboo  Bhoivanee  Churn  Dutt  for 
Respondents. 

An  Appellate  Giurt  is  not  justified  in  reversing^  a 
decision  on  an  Important  question  of  fact  without  show- 
in?  distinctly  the  grounds  on  which  it  acts. 

Proof  of  aefendant's  right  of  occupancy  by  her  pos- 
session for  more  than  12  years,  even  though  she  might 
have  failed  to  prove  her  poUak,  was  a  sufficient  answer 
to  plaintiff's  claim  to  khas  possession  of  the  land  in 
question ;  and  the  Subordidate  Judge  was  held  to  have 
gone  quite  out  of  his  way  to  declare  that  the  plaintiff 
could  enhance  defendant's  rent. 

Macpherson,  J, — The  Lower  Appellate 
Court  was  satisfied  that  the  defendant,  who  is 
now  appellant  before  us,  proved  that  she 
had  held  possession  for  more  than  1 2  years ; 
and  this  was  in  itself  a  sufficient  reason  for 
dismissing  the  suit  of  the  plaintiff.  As  to 
the  genuineness  of  the  pottah  pleaded  by 
this  defendant,  the  Subordinate  Judge  re- 
versed the  decision  of  the  Moonsiff  without 
giving  any  reason  for  doing  so. 

An  Appellate  Court  is  not  justified  in  revers- 
ing a  decision  on  an  important  question  of 
fact  without  showing  distinctly  the  grounds 
on  which  it  acte.  Moreover,  in  the  present 
case,  the  Subordinate  Judge  has  gone  out 
of  his  way  to  declare  that  the  plaintiff  can 
enhance  the  defendant's  rents — a  most  un- 
necessary proceeding  on  the  part  of  the  Sub- 
ordinate Judge,  inasmuch  as  the  only  issue 
to  be  determined  in  the  suit  was,  whether 
the  plaintiff  was  entitled  to  khas  possession  ; 
and  to  khas  possession  he  could  not  be  enti- 
tled if  the  defendant  had  acquired  a  right 
of  occupancy,  even  althqugh  she  lAight 
have  failed  to  prove  Yiex  pottah. 

As  the  judgment  of  the  Subordinate  Judge 
as  to  the  pottah  is  most  insufficient  and  un- 
satisfactory, and  as,  on  proof  of  the  defend- 
ant's possession,  the  plaintiffs  suit  ought 
simply  to  have  been  dismissed,  we  shall  set 
aside  the  decisions  both  of  the  Lower  Appel- 
late Court  and  of  the  Court  of  first  instance 
as  to  the  pottah^  and  shall  merely  order  and 


decree  that  the  plaintiffs  suit  be  dismissed. 
We  also  set  aside  so  much  of  the  jadg^meat 
of  the  Subordinate  Judge  as  $ays  thai  the 
plaintiff  can  enhance  the  rent  of  the  appel- 
lant's tenure.  We  thus  leave  all  questions 
as  to  whether  the  pottah  is  gennioe,  anA 
whether  the  plaintiff  has  a  right  to  enhance, 
open  questions  not  decided  in  this  suiL  The 
only  thing  finally  decided  now  is,  that  iha 
appellant  has  proved  her  possession  for  moca 
than  1 2  years,  and  that,  therefore,  the  plaintiC 
cannot  have  the  particular  remedy  which  h^ 
seeks,  namely,  khcu  possession  of  these  lands;. 
The  appellant  will  get  her  costs  in 
Court  and  in  the  Lower  Appellate  CooTt 


The  nth  March  1872. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  A.  G. 
Macpherson,  judges. 

Cost  of  Remands— Amendment  of  Decree-* 

Delay. 

Case  No.  250  of  1871. 

Miscellaneous  Appeal  from  an  ord^r  passed 
by  the  Subordinate  Judge  of  Mymctt^ 
singh,  dated  the  rjth  A  fay  18'ji^  modify* 
ing  an  order  of  the  Sudder  Moonsiff  of\ 
that  District^  dated  the  2nd  Decembtr 
i86g. 

Oodoy  Tara  Chowdhrain  (Decree- holder), 

Appellant, 

versus 

Syud  Jonab  Ali  Chowdhry 
(Judgment-debtor),  Respondent, 

Baboo  Go  pal  Lai  I  Milter  for  AppeilanL 

Baboos  Nullit  Chunder  Sein  and  Doorgig 
Mohun  Doss  for  Respondent. 

Where  a  decree*  holder  came  In  after  the  lapse  of  some 
Z\  years,  and  when  one  of  the  Jjud^s  who  mad*  the 
order  had  ceased  to  be  a  Judge  of  the  Court,  to  ask  for  | 
an  amendment  of  the  decree,  by  allowing  her  the  costs  \ 
of  all  the  remands  that  took  place  in  the  case,  ueij>  -{ 
that  after  such  a  delay  the  Court  could  not  make  suda   1 
an  order,  or  even  say  whether  the  decree-holder  was  ea» 
titled  to  these  costs. 

Macpherson,  J.—  li  appears  to  us  that  ihis 
appeal  ought  to  be  dismissed  with  costs. 

The  lower  Court  has  carried  out  the  order 
contained  in  the  decree  of  lath  February 
1 868,  that  is,  the  lower  Conrt  has  given  the 
appellant  the  costs  incnrred  by  her  in  the 
lower  Court  in  the  proceeding  which  led  la, 
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tke  appeal  in  which  the  dqpree  of  1 2th  Feb* 
vmj  1868  was  passed. 

It  oow  appears  that,  prior  to  the  appeal  on 
which  that  decree  was  made,  there  had  been 
sevval  other  appeals  to  this  Court,  and 
several  remands  to  the  lower  Court,  and  the 
coBtention  of  the  present  appellant  is  that 
Hat  costs  incurred  by  her  in  the  lower  Court, 
and  referred  to  in  the  decree  of  February 
1868,  ought  to  include  all  costs  incurred 
k  the  course  of  the  several  remands. 
The  appellant,  in  fact,  comes  in  now  after  the 
bpse  of  3i  years,  and  when  one  of  the 
Judges  who  made  the  order  has  for  some 
years  ceased  to  be  Judge  of  this  Court,  to 
ask  us  to  amend  the  decree  of  February 
1868,  by  adding  that  she  is  to  get  the  costs  of 
;all  the  remands.  It  seems  to  us  that  after 
iiach  delay,  we  cannot  make  such  an  order ; 
and  it  is  perfectly  impossible  for  us  to 
iay  now  whether  the  appellant  has  any  good 
groand  for  the  contention  which  she  now 
auJ;es,  that  she  ought  to  have  had  these  costs. 
If  the  appellant  considered  that  she  was 
entiiled  to  them,  it  was  her  duty,  or  that  of  her 
pleader,  to  see  that  they  were  expressly  pro- 
vided for  by  the  decree,  or  to  come  in  within 
a  reasonable  time,  and  ask  to  have  the  decree 
tmended. 


The  I  iih  March  1872. 

Present : 

The Honble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

patting  of  Bunds— Injanction— Cause  of  Action 
—Property— User— Injury  to  Neighbour's 
Prop^. 

Case  No.  939  of  1871. 

^icial  Appeal  from  a  decision  passed  by 
the  Jndge  of  West  Burdivan,  dated  the 
26th  June  tSjt^  affirming  a  decision  of 
the   Moonsiff   of   Bishenpore.    dated    the 

\  ^4th  February  1871. 

"Nwid  Kishore  Singh  and  others  (Defendants), 

Appellants^ 

versus 

Hakim  Ram  Kishore  Singh  Deb  (Plaintiff), 

Respondent. 

Baboo  Chunder  Madhuh  Ghose 
for  Appellants. 

Bah99  Nil  Madhub  Sein  for  Respondent. 

Tn  a  suli  to  have  the  portion  of  a  bund  cut  by  the 
^fendintckweft  iipian4^or  an  injunction  restraining  the 


defendant  from  so  cutting  the  bund  in  future  as  to  injure 
the  plaintiff,  HELD  that  it  was  material  to  try  the  ques- 
tion whether  the  plaintiff  had  a  cause  of  action,  and  also 
the  Question  as  to  the  property  in  the  bund,because,  if  the 
bund  belonjifed  exdusi  vefj^  to  the  plaintiff,  the  defendant . 
unless  he  could  prove  a  rif^ht  of  user,  was  a  trespasser  ; 
and,  on  the  other  hand,  if  it  belongfcd  exclusively  to  the 
defendant,  it  would  be  necessary  to  inquire  whether  the 
defendant  had  so  used  his  own*  property  as  to  injure  the 
property  of  his  neighbour. 

KempyJ, — The  plaintiff,  special  respondent 
before  us,  sued,  alleging  that  a  jolashoy, 
or  sheet  of  a  water  called  Lalband,  was  in 
the  possession  of  his  father,  who  by  a  deed 
of  gift  gave  it  to  the  mother  of  the  plaintiff, 
who  by  a  will  devised  it  to  the  plaintiff's  wife ; 
and  that,  upon  her  death,  the  plaintiff  for  him- 
self and  as  guardian  of  his  minor  sons  is  in 
possession  ;  that  on  the  southern  pahar  of  the 
Lalband  tank  or  northern  pahar  of  the  defend- 
ant's Chowgond  jolashoy^  the  defendant  has 
cut  20  haths  of  that  pahar  from  east  to  west, 
15  haths  from  north  to  south,  and  5  haths  in 
depth.  The  plaintiff  does  not  say  that  be 
has  sustained  any  injury  by  this  act  of  the 
defendant;  but  he  brings  his  suit  with  the 
object  of  having  the  portion  of  the  bund  cut 
by  the  defendant  closed  up,  and  for  an  injunc- 
tion upon  the  defendant  to  prevent  him  in 
future  from  cutting  \\\^se  pahars  so  as  to  in- 
jure the  plaintiff. 

Several  objections  were  taken  to  the  plaint- 
iff's suit ;  1st,  as  to  under- valuation ;  2nd,  that 
he  had  no  cause  of  action;  and,  '^rd,  that  he 
had  no  title  whatever  in  the  bund,  inasmuch 
as  the  right,  title,  and  interest  of  his  father 
had  been  previously  sold  in  execution  of  a 
decree,  and  had  passed  to  a  third  party.  Then, 
on  the  merits,  it  is  contended  that  the  bund  in 
dispute  is  on  the  defendant's  land,  and  that  it 
has  not  been  shown  that  the  bund  in  dispute 
is  on  the  defendant's  land,  and  that  it  has  not 
been  shown  that  the  defendant  has  cut  the 
bund  so  as  to  injure  the  plaintiff;  that  the 
defendant  has  a  perfect  right  to  use  his  pro- 
perty in  such  a  way  as  he  deems  proper,  so 
long  as  he  does  not  injure  the  plaintiff. 

The  Judge  appears  to  have  decided  this 
case  in  a  most  perfunctory  manner.  He  says 
that  it  is  perfectly  immaterial  in  whom  the 
title  rests,  and  that  the  question  as  to  the 
proporty  in  the  bank  does  not  arise.  Now, 
in  this  case  it  is  very  material  to  decide  that 
question,  because,  if  the  bund  in  dispute 
belongs  exclusively  to  the  plaintiff,  the  defend- 
ant, unless  he  can  prove  a  right  of  user,  is  a 
trespasser ;  and,  on  the  other  hand,  if  it  belongs, 
as  found  by  the  first  Court,  exclusively  to 
the  defendant,  the  Judge  ought  to  inquire 
whether  the  defendant  has  so  used  his  own 
properly   as  to  injure  the  property   of  his 
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neighbour  under  the  maxim  **  Sic  uiere  iuo  ui 
alienum  non  la'daSy'  that  is  to  say,  *'  Use  your 
own  property  in  such  a  way  as  not  to  injure 
other  persons.'     The  Judge  has  entirely  lost 
sight  of  this  maxim  of  law  in  deciding  this 
case.     He  also  has  come  to  no  decision  what- ! 
ever  as  to  whether  the  plaintiff  has  any  cause 
of  action  in  this  case.     It  appears  from  the 
plaintiff's  own  plaint  that  what  the  defendant , 
has  done  has  in  no  way  injured  him,  and  the 
decree  of  the  Court  below  seems  to  be  to  the 
effect  that  the  defendant  is  to  be  restricted  . 
from  any  interference  whatever  with  his  own  j 
property. 

With  reference  to  tlie  question  as  to  the 
plaintiff's  title  in  the  property,  we  observe 
that  the  third  party  to  whom  it  \s:  alleged 
that  this  property  has  passed  by  sale  was 
made  a  party,  and  has  not  objected.  That 
question  therefore  is,  we  think,  not  mate- 
rial. 

The  case  will  go  back  for  the  Judge  to 
decide,  1st,  whether  the  plaintiff  has  made 
out  any  cause  of  action ;  2ndly,  to  find  whe- 
ther the  title  in  the  disputed  bank  is  with  the 
defendant  or  with  the  plaintiff ;  and  if  he  finds 
that  the  title  is  with  the  defendant,  he  will 
then  proceed  to  try  the  question  of  law  whe- 
ther the  defendant  has  used  his  property  so 
as  to  injure  the  plaintiff,  and  he  will  pass  a 
fresh  decision  accordingly. 

Costs  to  follow  the  result. 


The  nth  March  1872. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  A7., 
Chief  J  ml  {te,  and  the  Ilon'ble  Dwarka- 
nath  Mitter,  Judge. 

Fiahcry-—  Rig^ht—  Daniafi:es— Mesne^profits— 
Limitatioa—Decision  on  Merits. 

Application  forwarded  by  the  Judge  of 
Shahahady  pursuant  to  the  rule  annexed 
to  Circular  Order  No.  ij,  dated  the  ^th 
June  18 JO. 

Shaikh  Elahee  Buksh,  Petitioner^ 

versus 

Baboo  Sheo  Narain  Singh  and  others. 
Opposite  Party, 

Mr.  C.  Gregory  for  Peiiiioner, 

No  one  for  Opposite  Party. 

Plaintiff  broufirht  a  suit  to  establish  his  rifrht  toa  fish- 
cry  which  was  finally  decided  in  his  favour.  Whilst  that 


suit  was  pending,  he  sued  in  the  Small  Caase  Court  tor^ 
cover  damaees  From  defAidants  for  obstructing^  him  from 
fishing*,  and  his  suit  was  dismissed  as  premature.  After 
the  final  determination  of  the  suit  in  which  bts  title  to 
the  fishery  was  tried,  he  brouj^ht  the  present  suit  to  re- 
cover damages,  and  the  Small  Cause  Court  decickdthat 
the  suit  being  for  damagres  to  personal  property  cogtet» 
have  been  orouj^ht  within  a  year  from  tne  time  TA  the 
injury  having  been  committed,  and  that  the  case  vas 
barred  by  the  former  decision  as  beingf  a  decision  00  the 
merits.  H£LD  that  the  suit  was  not  one  for  damages  for 
injury  to  personal  property  but  for  mesne>profiu,  and 
that  the  six  years'  limitation  was  applicable  to  it. 

Couch,  C  J, — Thjk  plaintiff  in  this  case 
sued  in  the  Small  Cause  Court  to  recoi-er 
damages  from  the  defendants  which  had  been 
occasioned  by  their  obstructing  him  from 
fishing  in  the  river  Ganges. 

It  appears  that  the  right  of  the  plaintiff  so 
to  fish  was  the  .<iul>ject  of  another  suit  which 
was  ftnally  decided  in  his  favour,  and  that  he 
having,  whilst  that  suit  was  pending,  broagbt 
a  suit  in  the  Small  Cause  Court  of  a  similar 
nature  to  the  present,  it  was  dismissed  as- 
being  premature.  The  present  suit  vas 
brought  very  soon  after  the  final  determina- 
tion of  the  suit  in  which  the  title  to  the  fish- 
erv  was  tried. 

The  Judge  of  the  Small  Cause  Court  hell 
that  the  present  suit  was  a  suit  for  damages 
to  personal  property,  and  ought,  therefore,  to 
be  brought  within  a  year  from  the  lime  of 
the  injury  being  committed.  He  also  said 
that  the  case  was  clearly  barred  by  the  pre* 
vious  decision,  which,  he  says,  was  a  decl5i(»j 
on  the  merits. 

We  think  he  is  wrong  in  both  these  opi 
nions.    This  is  not  a  suit  for  damages  f( 
injury  to  personal  property.     It  is,  in  fact, 
suit  to  obtain  from  the  defendant  the  profit 
which  he  might  have  gained  from  the 
ery,  which  he  is  entitled  to,  and  whic4t 
had  been  prevented  by  the  act  of  the  defei 
ant  from  obtaining.    It  is  really  in  the  01 
ture  of  a  suit  for  the  mesne-profits  of 
fishery  during  the  period  for  which  he 
kept  out  of  the  enjoyment  of  it  by  the 
fendant,  and  the  period  not  of  one  year  bi 
of  six  years  is  applicable  to  such  a  suit. 

The  Judge  of  the  Small  Cause  Coui 
therefore,  was  wrong  in  that  part  of  hili| 
decision.  He  seems  also  to  have  been  wrongJ 
in  treating  the  previous  decision  as  a  decision^ 
on  the  merits.  It  is  stated  expressly  ill: 
the  judgment  of  the  Court  that  the  reasoiT: 
why  the  first  suit  was  dismissed  was  thai  it 
was  prematurely  brought ;  and  it  was  prema^' 
turely  brought,  because  at  that  time  the  qnes* 
tion  of  title  was  not  determined,  and  it  was 
impossible  to  say  whether  the  plaintiff  would 
be  entitled  to  recover  at  all  in  any  such  suit. 
This  suit  has  been  treated  improperly  by  th< 
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Small  Cause  Court.  Il  ^should  have  been 
looked  upon,  as  wc  have  stated,  as  in  the 
nature  of  a  suit  for  mesne-profiis,  and  the 
law  of  limitation  applicable  to  such  a  suit 
ought  to  have  been  applied  to  it. 

The  judgment  of  the  Small  Cause  Court 
roust  be  reversed,  and  the  suit  sent  back  to 
that  Court  for  re-trial. 


The  nth  March  1872. 

Present  : 

The  Hon'ble  Sir  Richard  Couch.  A7.,  Chief 
^  Jmiicey  and  the  1  lon'ble  Dwarkanaih  Mit- 
ler.  Judge, 

Appellate  Coart— New  Issues— Evidence. 

Case  No.  56  of  1872. 

Sptcial  Appeal  from    a   decision  passed  by 
the  Firs/  SubordinaU  Judge  of  the  24- Per- 
gunnahs,  dated  the  t2th  September  tSji, 
reversing  a    decision   of  the   Moonsiff  of 
Baraset,  dated  the  31st  October  i8j2, 

I-aloo  Mundul  (Plaintiff),  Appellant, 

versus 

Bhoobun  Mohun  Chalterjee  and  others 
(Defendants),  Respondents. 

Baboo  Hem  Chunder  Banerjee  for 
Appellant. 

,  Bxtloo  Preonath  Banerjee  for  Respondents. 


Where  a  quite  new  and  different  issue  is  raised  in  the 
Appellate  Court,  it  ou^ht  to  be  done  in  such  a  way  as  to 
I  ^vethe  fMirties  the  fullest  opportunity  of  producing  evi- 
.  Koce  opoo  it,  because  if  it  is  at  all  likely  that,  in  conse- 
ipeQce  of  the  issues  framed  in  the  first  Court,  the 
partis  were  induced  to  abstain  from  grivin^  evidence,  it 
would  not  be  right  to  decide  the  issues  against  them  on 
iccount  of  the  absence  of  evidence. 

Couch,  C.  J, — In  this  case  it  appears  that 
the  substantial  defence  raised  by  the  defend- 
ant, Bhoobun  Mohun  Chatterjee,  was,  (hat 
ihe  lands  which  were  the  subject  of  the  suit 
belonged  to  Noor  Mahomed,  and  that  the 
debtors,  whose  right  and  interest  had  been 
purchased  by  Rowshun  AH,  had  not  any 
right  and  interest  in  the  lands.  It  is  true 
ibat  the  defence  went  on  to  state,  in  another 
paragraph,  that  the  plaintiff  had  not  posses- 
sion ;  but  that  allegation  appears  to  have  been 
ttade  not  so  much  as  a  distinct  defence  as 
the  conclusion  drawn  from  the  previous  state- 
ments, which  really  set  up  the  substantial 
defence.  It  was  so  treated  by  the  Moonsiff, 
because  be  fraooed  two  issues,  the  first  being 
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whether  the  law  of  limitation  applied  to  the 
plaintt£f*s  claim,  and  the  second,  as  an  issue 
of  fact,  whether  the  lands  in  dispute  belonged 
to  the  debtors,  Dusrutoolla  Mundul  and 
others,  whose  rights  and  interests  have  been 
purchased  by  Rowshun  Ali  and  others,  land- 
lords of  the  plaintiff,  or  to  Noor  Mahomed, 
whose  heirs  have  sold  their  interests  to  Bhoo- 
bun Mohun  Chatterjee.  That  was  an  issue 
upon  the  substantial  defence  which  was  set  up. 

Then  the  Moonsiff  having  tried  the  case 
upon  that  issue  and  decided  it  in  favour  of 
I  the  plaintiff,  the  defendant,  Bhoobun  Mohun 
Chatterjee,  appealed,  and  the  Judge,  accord- 
ing to  his  judgment,  does  not  lay  down  a 
fresh  issue,  which  he  might  have  done,  but 
he  says  that  the  points  which  arise  for  deter- 
mination in  this  appeal  are,   /j/,  whether  it 
is  true  that  the   plaintiff,   having  been  in 
possession  of  the  disputed  land  as  a  tenant, 
was   dispossessed   therefrom  by  any  of  the 
defendants;  and    2ndy    whether   it    is    (rue 
that  the  defendants  misappropriated  the  paddy 
crops  prepared  by  the  plaintiff  on  the  said 
land.    This  was  framing  an  entirely  new  issue, 
which,  no  doubt,  he  might  do  if  he  thought  it 
right;  but  then  section 354,  Act  VIII.  of  1859, 
points  out  what  course  ought  to  be  adopted 
when  a  new  issue  is  framed.     It  says,  if  the 
lower  Court  shall  have  omitted  to  raise  or 
try  any  issue  which  shall  appear  to  the  Appel- 
late Court  essential  to  the  right  determination 
of  the  suit  upon  the  merits,  and  the  evidence 
upon  the  record  is  not  sufficient  to  enable 
the  Appellate  Court  to  determine  such  issue, 
the  Appellate  Court  may  frame  an  issue  for 
trial  by  the  lower  Court,  and  may  refer  the 
same   to  the  lower  Court  for  trial.     Now, 
here  it  could  not  be  said  that  the  evidence 
on  the  record  was  sufficient  to  enable  the 
Appellate  Court  to  determine  such  an  issue 
as  that,  because  the  parties,  not  having  had 
their  attention  directed  to  that  question  in  the 
Moonsiff 's  Court,  would  not  have  thought  it 
necessary  to  give  evidence  upon  it.     It  would 
not  be  right  for  them  to  do  so,  and  it  would 
be  superfluous  upon  the  issues  raised  in  the 
Moonsilf's    Court.     And    even    before    the 
Subordinate   Judge,   the   parties   appear   to 
have   had  no  opportunity  afforded  them  of 
giving  anylsuch  evidence,  because  the  Subor- 
dinate Judge,  apparently,  raised  the  question 
for  the  first  time  in  his  judgment,  and  then, 
after  stating  that  the  points  are  so  and  so,  he 
proceeds  to  decide  those  points  upon  such 
evidence  as  was  upon  the  record.     This  dis- 
tinguishes  the   present   case  from   the   one 
reported  in   11  Weekly  Reporter,  page  61, 
'  where  the  learned  Judges  appear  to  assume 
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that  Ihe  issues  had  been  laid  down  at  the 
proper  time,  and  if  the  plaintiff  had  thought 
fit  to  produce  evidence  on  them,  he  might 
have  done  so.  Whether  that  assumption  was 
right  or  not  is  another  matter,  but  that  was 
the  ground  upon  which  the  judgment  of  the 
Court  proceeded. 

We  are  not  prepared  to  say  that  we 
altogether  concur  in  that  j udgment.  We  think 
in  such  a  case  as  the  present*  where  quite  a  new 
and  different  issue  is  raised  in  the  Appellate 
Court,  it  ought  to  be  done  in  such  a  way  as 
to  give  the  parties  the  fullest  opportunity  of 
producing  evidence  upon  it,  because  if  it  is 
at  all  likely  that,  in  consequence  of  the  issues 
framed  in  the  first  Court,  the  parties  were  in- 
duced to  abstain  from  giving  evidence,  it 
would  not  be  right  to  decide  the  issues  against 
them  on  account  of  the  absence  of  evidence. 
This  is  the  case  here.  The  complaint  is  that 
the  issues  have  been  found  against  the  plaint- 
iff on  account  of  the  absence  of  evidence, 
which  in  all  probability  would  have  been  pro- 
duced if  the  question  had  been  raised  in  the 
Moonsiff's  Court, 

We  think  that  this  proceeding  of  the 
Subordinate  Judge  was  wrong,  and  that  the 
decree  which  he  has  made  must  be  reversed, 
and  the  case  remanded  to  him  for  re-hearing. 
We  have  not  the  power  to  prevent  the  Appel- 
late Court  from  raising  such  an  issue;  but 
we  think  we  should  express  our  opinion  that, 
looking  to  the  conduct  of  the  case  in  the 
Moonsiff's  Court,  it  would  not  be  right  in  the 
Appellate  Court  to  frame  this  issue,  and  that 
the  suit  should  be  tried  on  the  issues  raised 
in  the  Moonsiff's  Court.  Costs  will  follow 
the  result. 


The  lath  March  1872. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Service  of  Summoas  (on  the  outer  door  of  Defend- 
ant's Dwelling-house)— Evidence. 

Case  No.  942  of  1871. 

Special  Appeal  from  a  decision  passed  by  the 
Subordinate  judge  of  Hooghly^  dated  the 
20th  May  jSyi,  reversing  a  decision  of  the 
Moonsiff  of  Sulkeah,  dated  the  gth  March 

Ramcoomar  Singh  (Plaintiff},  Appellant, 

versus 
Ramsoondur  Singh  (Defendant).  Respondent, 


Baboo  Juggut  phunder  Baturjet  for 
Appellant. 

Baboo  Bungshee  Dhur  Sein  for  Respondent. 

The  evidence  of  the  serving-peon  that  he  tnim- 
voured  to  serve  the  summons  on  the  defendants,  tad 
that,  not  bein);  able  to  serve  them  pcrsonaHy,  he  affixo) 
a  copy  of  the  summons  on  the  outer  door  of  tbrir 
dwelling-house,  if  believed  by  the  Judj^e,  is  perfectlr 
legal  evidence  of  the  fact  that  these  defendants  vere 
served. 

Glover,  y, — This  was  a  suit  by  the  plainU 
iff  for  possession  of  a  ceitain  share  of  land 
by  partition.  He  sued  also  for  the  v&Iae  of 
some  bricks  according  to  his  share.  The 
question  between  the  parties  was  the  anx)unt 
of  the  share,  the  plaintiff's  clairoiDgone-siith* 
and  the  defendant  saying  that  their  shire 
only  amounted  to  one-eighth.  The  reasoQ  of 
this  difference  was  said  by  the  plaintiff  to  he 
that,  the  heirs  of  one  of  the  shareholders 
had  taken  other  lands  in  exchange  for  their 
share,  and  had  gone  to  live  in  another  riliage, 
when  their  share  being  divided  amongst  the 
other  shareholders,  brought  the  plaiatifi's 
share  up  to  one*si.xth. 

The  first  Court  gave  a  decision  in  favour  of 
the  plaintiff  ;  but  the  Subordinate  Jodge,  on 
the  appeal  of  one  of  the  defendants.  Ram 
Soondur  Singh,  held  that  the  case  had  not 
been  properly  tried,  inasmuch  as  no  notice  or 
summons  had  been  served  upon  the  grand- 
sons  of  Manick  Chunder,  one  of  the  original 
shareholders. 

It  appears  to  us,  on  looking  at  the  record, 
that  the  decision  of  the  Subordinate  Judge 
proceeded  upon  a  mistake  of  fact.  He  says 
that  the  plaintiff  himself  ''  admitted  that  the 
"  heirs  of  Manick  Chunder  had  left  their 
•'  residence  at  Bally,  and  had  been  residing 
"elsewhere  for  a  long  time."  Now,  this  ii 
not  the  fact.  The  plaintiff's  statemeat,  on 
the  contrary,  shows  that  these  heirs  of 
Manick  Chunder  had  never  left  Bally.  What 
the  plaintiff  alleged  was  that  they,  the  heirs 
of  Manick,  had  gone  to  reside  in'  a  b«w« 
close  to  the  disputed  land,  and  which,  in  fact, 
formed  one  of  the  boundaries  of  that  land. 
As  to  the  notice,  we  find  that  there  is  on  the 
record  the  evidence  of  the  serving-peon,  vho 
swears  to  the  fact  that  he  endeavoured  lo 
serve  the  notice  on  these  partictilar  defend- 
ants, as  well  as  upon  the  others,  and  that  not 
being  able  to  serve  them  personally,  he,  in  th« 
terms  of  the  law,  afhxed  a  copy  of  the  sum* 
mons  on  the  outer  door  of  their  dwelling- 
house.  It  has  been  argued  by  the  pleader 
for  the  special  respondent  that  this  was  no 
legal  service  of  the  summons ;  that  it  ooght 
to   have  been   proved   that  the  parlies  c^ 
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whom  summons  was  served  were  actually 
at  that  time  living  in  the  house  on  which  a 
copy  of  the  summons  was  tixed.  But  the 
peon  whose  evidence  has  been  taken  does 
aidoubtedly  depose  to  the  fact  that  the 
defendants  were  living  in  the  house;  the 
word  nscd  is  "  baiee/'  which  means  dwell- 
ing-house. The  peon  has  described  in 
detail  the  search  which  he  made  for  these 
parties,  and  says  that  he  was  unable  to  serve 
ibem  personally.  Of  course,  it  should  be  for 
the  Judge  to  say  whether  he  believes  or  not 
the  evidence  of  this  peon;  but  if  he  does  believe 
it,  it  is  perfectly  legal  evidence  of  the  fact 
that  these  defendants  were  served,  in  which 
case  there  would  be  no  necessity  for  remand- 
ing ilie  case  to  the  first  Court  for  a  re-hear- 
i&g,  as  there  would  be  all  the  materials  at 
hand  for  the  Subordinate  Judge  to  try  the 
case  himself. 

We  think,  therefore,  that  the  order  of  the 
Subordinate  Judge  remanding  the  case  to 
the  first  Court  should  be  set  aside,  and  we 
direct  the  Subordinate  Judge  to  try  the  case 
himself  with  reference  to  the  above  remarks. 


' 


The  I2ih  March  1872. 
Present  : 

The  Honble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Suit  for  Kuboolent— Mai  Lands— Lakheraj. 

Case  No.  808  of  1871. 

Sftcial  Appeal  from  a  decision  passed  by 
Ihe  Additional  Judge  of  Hooghly^  dated 
Ike  22nd  April  iSjr,  affirming  a  deci- 
mn  of  the  Moonsiff  of  Burreepal,  dated 
the  20th  February  i8yr, 

Sowdaminee  Debee  and  another  (Plaintiffs), 

Appellants^ 

versus 

SuroopChunder  Roy  and  others  (Defendants), 

Respondents. 

Bahos  Romesh  Chnnder  Miller  and    Hem 
Chunder  Banerjee  for  Appellants. 

Baboo  Becharam  Mookerjee  for 
Respondents. 

A  suit  for  a  kuhoolrtd  will  lie  under  Act  X.  of  1S50, 
™j  the  rate  of  rent  to  be  paid  in  respect  of  lands 
]<^  a  competent  Court  has  found  to  be  the  mal  lands 
«the  olainltffs,  and  which  the  defendant  has  no  ricrht 
to  hold  as  lakkeraj. 

Kemp,  7.— The  plaintiff  in  this  suit, 
«pecia!  appellant  before  us,  sued  the  defend- 
ant, special  respondent,  for  a  kubooleut  for 


three  years,  namely,  from  the  year  1277 
to  1279  at  a  jumma  of  Rs.  66-12.  The 
plaint  sets  forth  that  the  plaintiff  had 
obtained  a  decree  in  the  Civil  Court  declar- 
ing that  the  land  of  the  defendant,  which  the 
defendant  alleged  to  be  rent-free  land,  formed 
part  of  the  plaintiff's  mal  land;  that  the 
decree  of  the  Court  declared  them  liable  to 
pay  rent  to  the  plaintiff;  and  that  the  defend- 
ant was  entitled  to  keep  these  lands  only  on 
the  footing  that  he  paid  rent  to  the  plaintiff. 

The  answer  of  the  defendant  was,  ist, 
that  the  relationship  of  landlord  and  tenant 
did  not  exist  between  the  plaintiff  and  defend- 
ant in  this  suit ;  and  with  the  written  state- 
ment of  the  defendant,  a  Bengalee  transla- 
tion of  a  decision  of  this  Court,  dated  25th  of 
December  1869,  to  be  found  in  Volume  XII., 
Weekly  Reporter,  page  443,  is  put  in.  The 
3nd  and  last  ground  of  the  written  statement 
is  that  the  lands  in  dispute  are  sandy  and 
puteet,  and  that  the  rates  claimed  are,  with 
reference  to  the  quality  and  circumstances  of 
the  land,  excessive. 

The  first  Court,  the  Moonsiff  of  Hurreepal, 
holds  that  the  decision  of  the  High  Court, 
dated  25th  December  1869,  that  is  to  say, 
the  decision  to  be  found  in  Volume  XII., 
Weekly  Reporter,  page  443,  is  in  point,  and 
that  the  relationship  of  landlord  and  tenant 
does  not  exist  between  the  plaintiff  and 
defendant.  He,  therefore,  dismissed  the 
plaintiff's  suit. 

On  appeal,  the  Additional  Judge  of 
Hooghly,  Mr.  Wauchope,  says  that  it  has 
been  ruled  that  a  suit  for  a  kubooleut  will 
not  lie  against  a  ryot  unless  he  has  a  right 
of  occupancy,  that  the  defendant  in  this  case 
is  the  holder  of  resumed  rent-free  lands,  and 
it  is  not  pretended  that  h»  ever  paid  rent. 
The  judgment  of  the  lower  Court  was,  there^ 
fore,  affirmed,  and  the  plaintiffs'  appeal  dis- 
missed. 

In  special  appeal,  it  is  contended  that  it 
having  been  declared  by  a  competent  Court 
that  the  lands  in  dispute  are  mal,  and  that 
the  defendant  has  no  right  to  hold  them  as 
lakheraj,  a  suit  for  a  kubooleut  fixing  the 
rate  of  rent  at  which  defendant  is  to  hold 
will*  lie.  The  Courts  below  are  in  error  in 
holding  that  such  a  suit  will  not  lie. 

Baboo  Hem  Chunder  Banerjee,  who  ap- 
pears for  the  special  appellant,  has  called  our 
attention  to  several  decisions  of  this  Court  to 
be  found  at  page  474,  \  olume  XV.,  Weekly 
Reporter,  by  Justices  Norman  and  Loch,  at 
page  440  of  the  same  volume  by  Justices 
Ainslie  and  Paul,  and  at  page  345  of  the 
same  volume  by  Justices  Kemp  and  Glover. 
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The  only  decision  that  at  all  militates  against 
these  decisions  is  the  decision  upon  which 
the  lower  Courts  have  relied.  That  decision 
was  passed  by  Justices  Loch  and  Milter. 
Now,  one  of  these  learned  Judges  in  a  deci- 
sion subsequently  passed  by  him,  to  be  found 
at  page  474,  Volume  XV.,  Weekly  Reporter, 
in  which  he  sat  with  the  late  Mr.  Justice  Nor- 
man, thought  proper  in  recordin^!^  a  separate 
judgment  to  mention  that  the  case  then  before 
the  Court,  that  is  to  say,  the  case  heard  by 
Justices  Norman  and  Loch,  was  not  on  all 
fours  with  the  judgment  passed  by  Justices 
Loch  and  Mi  iter,  reported  in  Volume  XIL, 
page  442.  The  learned  Judge  says  that  he 
agrees  with  the  special  appellant's  pleader 
that  it  is  not  on  all  fours  with  that  judgment ; 
and  he  goes  on  to  say  that  in  that  case  there 
could  be  no  doubt  from  the  form  of  the  plaint 
that  the  plaintiff  distinctly  claimed  the  land 
as  part  of  his  talook,  and  that  the  defendant 
was  holding  under  an  invalid  lakheraj  title, 
and  he  prayed  to  be  allowed  to  assess  it  as 
part  of  his  talook,  and  obtained  a  decree  to 
assess  it  as  such ;  and  it  is  therefore  clear  that 
it  was  not  a  case  which  came  under  section 
30,  Regulation  IL  of  181 9,  but  was  one  which 
could  be  tried  by  the  Civil  Courts,  or  under 
section  28  of  Act  X.  of  1859.  Now,  in  the 
present  case  before  us,  it  is  very  clear  that, 
although  there  is  mention  in  the  plaint  in  the 
resumption  suit  of  section  30,  Regulation  II. 
of  181 9,  as  well  as  of  section  10,  Regulation 
XIX.  of  1793,  the  prayer  of  the  plaint  and 
the  object  of  the  suit  were  to  have  it  declared 
that  these  lands  were  the  mal  lands  of  the 
plaintiff's  zemindaree,  and  that  the  allegation 
of  the  defendant  that  they  were  lakheraj 
lands  was  false.  The  suit  was  in  substance 
for  a  declaration  that  the  lands  were  maly 
that  the  plaintiff,  the  zemindar,  was  entitled 
to  assess  these  lands,  and  that  the  defendants' 
allegation  that  they  were  rent-free  lands  was 
false.  The  first  Court  found,  and  the  Judge 
on  appeal  has  confirmed  that  finding,  that  the 
defendant  had  wholly  failed  to  prove  that 
these  lands  were  held  by  him  under  a  grant 
created  before  the  1st  of  December  1790. 
The  lands  were,  therefore,  declared  to  be 
maly  and  liable  to  assessment.  In  the  deci- 
sion passed  by  Justices  Norman  and  Loch, 
which  was  subsequent  to  the  decision  to  be 
found  in  Volume  XII.  above  referred  to,  and 
in  which  Mr.  Justice  Loch  took  a  part,  it  is 
said  that  a  decree  in  a  suit  declaring  the 
right  of  the  zemindar  to  assess  rent  on  land 
held  under  a  grant  subsequent  to  the  ist  of 

December    1790    establishes    between   the 

zemindar  and  the  holder  of  the  land  the 


relationship  of  landlord  and  the  person  Hable 
to  pay  rent  to  such  landlord.  We  have 
already  shown  above  that,  in  the  resamption 
suit,  the  land  was  adjudged  liable  to  be 
assessed  with  the  payment  of  rent.  Tue 
decree  on  the  face  of  it  shows  that  the  lands 
were  adjudged  to  be  mal  lands  of  the 
plaintiff,  special  appellant,  and  that  the 
defendant  is  only  entitled  to  occupy  these 
lands  on  payment  of  rent  to  the  zemindar. 
The  present  suit  is  brought  to  have  that  rent 
assessed  and  for  a  kuhooUut  for  a  period  of 
three  years.  We  think  that,  under  the  nil- 
ings  to  be  found  in  Volume  XV.  of  the 
Weekly  Reporter,  page  474,  page  440,  and 
page  345,  such  a  suit  will  lie  under  the  pro- 
visions of  Act  X.  of  1859. 

We,  therefore,  reverse  the  decision  of  the 
lower  Court,  and  remand  this  case  to  be  tried 
on  the  merits.     Costs  to  follow  the  result* 


The  1 2th  March  1872* 

Present : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chiif 
Juiticey  and  the  Hon'ble  W.  Markby,  Judge. 

Appeal— Order  for  issue  of  Maadamos— Letters 
Patent,  x8^,  cl.  15- 
of)— Power  of  High  Court 


^atent,  lA^,  cl.  15— "  Jadg^ment^  (Meanlns: 


The  Justices  of  the  Peace  for  the  Town  <k 

Calcutta 

versus 

The  Oriental  Gas  Company,  "  Limited," 

The  order  for  the  issuing  of  a  mandamus  is  not  t 
"judgment"  within  the  meaning  of  clause  15  of  the 
Letters  Patent  of  1S65,  and  is  not  therefore  open  te 
appeal. 

That  word  "judgment*'  in  clause  15  means  adectsM 
which  affects  the  merits  of  the  question  betvreen  ^e  "^ 
parties  determining  some  right  or  liability,  and  wfaicii 
may  be  either  finafor  preliminary  or  interlocutory.        ,i^ 

'I  he   High  Court  has  still  the  power,   which    the 
Supreme  Court  had,  to  issue  a  writ  of  mandamtts  ii' 
such  cases  as  the  present. 

This  was  an  appeal  from  a  decision  ot  i 
Mr.  Justice  Phear,  delivered  on  the  i8th  of  1 
December  last,  making  absolute  a  rule  ob*  | 
tained  on  the  22  nd  of  September  last  by  Mr,  | 
Woodroffe,  on  behalf  of  the  Oriental    G^  \ 
Company,  "  Limited,"  calling  on  the  Justices  / 
to  show  cause  why  a  fnandamus  should  nol 
issue  directed  to  them,  commanding  theni  to  1 
join  with  the  Gas  Company  in  referring  the 
case  to  a  Judge  of  the   Calcutta   Court   <rf ' 
Small  Causes  to  ascertain  and  determine  the 
amount  payable  to  the  Gas  Company  as  com* 
pensation  for  damages  occasioned  to  them  by  • 
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the  draiaage^works  and  water-works  carried 
.00  bj  the  Justices  ander  the  provisions  of  Act 
I  VL  of  1863  of  tbe  Bengal  Council.     The 
I  Gas  Company  was  a  company  incorporated 
!  nailer  the  English  Companies  Act  of  1862, 
'  and  carried  on  business  in  Calcutta,  and  had, 
onder  the  powers  conferred  by  Act  V.  of 
:  [^57,  laid  down  pipes  under  the  streets  of 
I  UlctiUa.    "The  Justices  of  the  Peace  for 
i  tbe  Town  of  Calcutta*'  were  by  Act  VI.  of 
I  1863  constituted  a  body  corporate  with  power 
I  10  sue  and  be  sued  ;  and  the  same  Act  vests 
\  in  the  Justices  the  streets  of  Calcutta,  and 
I  empowers  them  to  carry  sewers  under  any  of 
tiie  streets  and  under  enclosed  lands  after  due 
notice,  making   full  compensation  for  any 
damages  done  thereby.     The  Act  further  em- 
.  ppvers  the  J  ustices  to  compensate  persons  sus- 
tliniag  damages  by  reason  of  the  exercise  of 
fte  powers  vested  in  the  Justices;  and  pro- 
vides that,  when  damages  are  by  the  Act  direct- 
ed to  be  paid,  the  amount,  if  in  dispute,  shall 
be  ascertained  and  determined  by  a  Judge  of 
the  Calcutta  Court  of  Small  Causes.     By  Act 
IX.  of  1867  of  tbe  Bengal  Council,  which 
is  to  be  read  with,  and  taken  as  part  of.  Act 
VI.  of  1863  and  Act  V.  of  1866,  the  Jus- 
lees  were  directed  to  provide  a  full  supply 
tf  water  within  the  town,  and  for  that  pur- 
ine to  cause  tbe  necessary  mains  affd  pipes 
l>  be  laid  and  other  works  to  be  made.     Mr. 
Sackborn,  in  an  affidavit,  when  the  rule  was 
tbtained,  stated  that  the  Justices,  in  exercise 
pf  these  powers,  have  commenced  and  are 
ing  on  works  for  the  drainage  of  the  town 
1  for  the  supply  of  water.     In  paragraph 
of  bis  affidavit,  he  stated  that  the  Com- 
y  bad  sustained  heavy   loss   by  reason 
sach  drainage-works  and  water-works  so 
on  by  the  said  Justices,  by  breakage 
their  mains  and  pipes,  and  by  leakage  of 
caused  by  the  breakage  of  their  mains 
pipes,  and  that  such  loss  wSis  occasioned 
itti6 proceedings  taken,  and  the  works  done, 
we  laid  Justices,  in  and  about  the  drainage- 
and  water-works  made   by  them  in 
ise  of  the  powers  vested  in  them  by 
VI.  of  1863  of  the  Bengal  Council ;  and 
\  great  portion  of  the  said  loss  was 
by  the  subsidence  of  the  soil,  and  in 
aence  of  the  sinking  and  shifting  of 
t  mains  and  pipes,  being  a  necessary  and 
I  consequence  of  opening  the  streets 
lanes  of  the  towns  for  the  purpose  of 
cting  such  sewers  and  drains,  and  the 
ll^essary  and  gradual  sinking  of  the  soil 
^w9r  the  trenches  and  other  openings  made 
ta  the  course  of  such  sewers  and  drains  have 
^Q  filled  up. 
'  VoL  XVII. 


The  Advocate- Genera  I  and  Mr.  Marindin 
for  the  Appellants. 

Mr,      Woodroffe  and  Mr.  Evans  for  the 
respondents. 

The  Advocate- General. — This  is  an 
appeal  from  the  order  of  Mr.  Justice  Phear, 
making  absolute  a  rule  for  a  mandamus 
directed  to  the  Justices  of  the  Peace  for  the 
Town  of  Calcutta,  commanding  them  to  join 
witlr  the  Oriental  Gas  Company  in  referring 
a  case  to  the  Judge  of  the  Calcutta  Court  of 
Small  Causes  to  assess  the  amount  of  com- 
pensation to  be  paid  to  the  Gas  Company  for 
the  alleged  damage  done  to  their  pipes 
by  the  drainage  and  water- works  of  th0 
appellants.  On  this  reference  the  Judge  of 
the  Small  Cause  Court  can  only  assess  the 
amount  of  compensation ;  he  cannot  enter 
upon  any  question  of  liability.  We  deny 
the  liability  of  the  Justices  for  any  damage, 
if  any  has  been  suffered  by  the  respondents ; 
and  this  order  granting  the  mandamus  pre- 
cludes us  from  denying  our  liability  before  the 
Judge  of  the  Small  Cause  Court,  and  this 
virtually  decides  the  question  of  liability. 

Mr,  Evans, — Before  the  learned  Advocate- 
General  enters  upon  his  case,  I  should  state 
that  we  have  a  preliminary  objection  to  the 
hearing  of  this  appeal  being  proceeded  with, 
and  that  is  that  no  appeal  lies  from  the  order 
of  Mr.  Justice  Phear,  inasmuch  as  that  order 
is  one  passed  in  the  course  of  a  suit,  and  no 
decree  has  yet  been  passed. 

The  Chief  Justice.— V^^  had  better  hear 
the-objection  first. 

Mr,  Evans. — It  is  apparei>t  that,  if  there 
is  any  appeal,  it  must  lie  und^r  section  15  of 
the  Charter  of  1865,  which  provides  "  that 
an  appeal  shall  lie  to  the  said  High  Court 
of  Judicature  at  Fort  William  in  Bengal 
from  the  judgment  (not  being  a  sentence  or 
order  passed  or  made  in  any  criminal  trial) 
of  one  Judge  of  the  said  High  Court."  The 
question  then  is,  whether  the  order  issuing 
the  mandamus  is  a  judgment.  In  England, 
under  the  old  procedure  with  regard  to  writs 
of  mandamus,  no  writ  of  error  would  lie  from 
the  decision  of  the  Court  of  Queen's  Bench 
for  aji  award  of  a  peremptory  writ  of  manda- 
mus and  until  the  Wm.  IV.,  c.  21,  extending 
the  9  Ann.,  c.  20,  the  return  to  the  writ  mu$t 
be  taken,  and  it  was  not  lawful  for  the  prose- 
cution to  plead  or  to  traverse  all  or  any  of  the 
material  facts  contained  within  such  return  ; 
but  since  the  passing  of  those  Acts,  the  Court 
has  power,  on  the  return  to  a  writ  of  man^ 
damus,  to  raise  an  issue  to  try  the  truth  of 
the  facts  set  forth  in  that  return.  These  Acts 
of   Ann.  and  of   Wm.   IV.  do   not    apply 
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here,  and   have  not  been  extended  to  this 
country. 

The  Chief  Justice, — Does  not  the  first 
Charter  of  this  Court  speak  of  the  manner 
in  which  the  practice  of  the  Court  should  be 
regulated  ? 

Mr,  Evans. — By  section  37  of  the  Charter 
of  1862,  it  is  provided  'Uhat  the  proceedings 
IP  all  matters  coming  before  the  said  High 
Court,  in  the  exercise  of  its  testamentary  and 
Intestate  jurisdiction,  shall  be  regulated  by 
tjie  rules  relating  to  the  granting  of  probates 
%nd  letters  of  administration  contained  in  the 
aforesaid  Letters  Patent  of  H.  M.  King 
Ceoige  the  Third,  and  by  such  further  or  other 
nile$  in  respect  thereof  as  are  now  in  force ; 
9,nd  that  the  proceedings  in  all  matters  com- 
ing before  the  said  High  Court  in  the  exer- 
cise of  its  matrimonial  jurisdiction  shall  be 
regulated  as  nearly  as  may  be  by  the  rules 
and  proceedings  of  our  Court  for  divorce 
and  matrimonial  causes  in  England;  and 
that,  as  hereinbefore  in  this  clause  other- 
wise provided,  the  proceedings  in  civil  suits 
of  every  description  between  parly  and  party 
brought  in  the  said  High  Court  shall  be 
^Ag^I^ted  by  the  Code  of  Civil  Procedure 
prescribed  by  an  Act  passed  by  the  Governor- 
Ce^^ral  in  Council,  and  being  Act  No.  VIII. 
oi  1859,  ^"^  ^y  ^^^^^  further  or  other  enact- 
Qient3  of  the  Governor-General  in  Council 
in  relation  to  civil  procedure  as  are  now 
in  force." 

The  Chief  Justice. — That  section  pro- 
vides that,  except  in  matrimonial  and  pro- 
bate and  testamentary  and  intestate  matters, 
all  proceedings  in  civil  suits  of  every  de- 
scription shall  be  regulated  by  the  Code  of 
Civil  Procedure. 

Mr.  Evans. — But  this  is  not  a  proceeding 
In  a  civil  suit  between  party  and  party  ;  it  is 
one  of  Crown  practice. 

The  Chief  Justice,— ThQ  later  Charter  of 
1865  goes  beyond  the  earlier  one;  it  pro- 
vides ''that  it  shall  be  lawful  for  the  said 
High  Court  from  time  to  time  to  make  rules 
and  orders  fox  the  purpose  of  regulating  all 

{r^cetdittgs  in  civil  cases  which  m^  be 
rought  before  the  said  High  Court,  including 
pjpoceedings  in  its  Admiralty,  Vice- Admiralty, 
fto.,  jurisdictions  respectively."  Was  there 
no  general  rule  made  by  this  Court  in  pur- 
9Hance  of  this  authority  ? 

Markby,  ^.—The  third  rule  of  the  High 
Court  passed  in  1865  provides  for  this  matter, 
and  is  as  follows :  "  Until  further  rules  shall 
be  made  by  this  Court  in  pursuance  of  the 
authority   conferred   by   section    37  of  the 


Letters  Patent  dated  the  28th  day  of  December 
in  the  29th  year  of  the  reign  of  H.  M.  Qaeaa 
Victoria,  all  proceedings  in  civil  cases  whidi 
shall  be  brought  before  the  Court,  exoe^ 
proceedings  in  its  Admiralty,  Vice-Admiralqr, 
and  Matrimonial  Jurisdiction,  and  in  its  Ori- 
ginal Testamentary  and  Intestate  Jurisdiction 
shall  be  regulated  by  Act  VIII.  of  1859  ani 
Act  XXIII.  of  i86r,  and  by  such  other  Adl 
and  such  rules  and  orders  of  the  High  Coot 
as  were  in  force,  and  regulated  the  procodaie 
of  the  said  Court  at  the  time  of  the  pobiicA^ 
tion  of  the  said  Letters  Patent,  except  t$ 
far  as  the  same  are  at  variance  with  the  pro* 
visions  of  the  said  Letters  Patent.'* 

ft 

« 
Mr.  Evans, — That  rule  simply  provic 
that  the  procedure  in  civil  cases  shall  be  rf 
gulated   by   Act  VIII.    of    1859  aad  Ac 
XXIII.  of  x86i.     There  is  no  provision  * 
these  Acts  for  writs  of  mandamus,  and 
procedure  provided  by  these  Acts  is  not 
plicable  in  this  case.     The  procedare  tbat 
must  look  to  is  the  practice  of  the  Court  of  ^ 
Queen's  Bench,  as  it  was  anterior  to 
year  1726.     In  the  case  of  Regina  $n 
prosecution   of   Tulseedass  Nundee  v. 
Ecut    Indian    Raihvay     Company  (li 
Jurist  244),    Mr.   Justice  Phear  ruled 
the  ple^'dings  and  demurrer  muslbestrucki 
the  file.     There  seems  to  have  been  no  ja^ 
ment  delivered  in  that  case.    The  margii 
note  to  that  case  is:  '*  The  prosecutor 
not  in  India  both  plead  and  demartoarett 
to  a  writ  of  mandamus  without  first  ol 
ing  leave  of  the  Court."     It  was  there  ar| 
ed  as  though   the  procedure  applicibic 
writs  of  mandamus  was  the  English  p| 
dure.     But   whether  the  proceedings  ia 
ca^e  of  mandamus  are  regulated  by  the 
of  Civil  Procedure  or  by  the  English  pr 
tice  is  immaterial  to  me ;  it  does  not  inierfl 
with   my   ar^ment  that  there  can  be 
appeal;  for  if  the  English  procedure  is  to 
followed  in  this  case,  no  appeal  lies;  the; 
secutor's  remedy  is  an  action  for  a  false 
turn.     lif  under  the  Code  of  Civil  Pre 
the  return  would  be  received  and  an  is 
raised,  and  we  should  go  to  trial  as  in  or 
nary  actions  and  an  appeal  would  lie  from! 
ruling  on  that  issue;  but  there  would 
no    appeal    from    the   order   granting^ 
writ.     The  learned  counsel  then  referred^ 
Tapping  on  Mandamus,  p.  397  i  ^^^  ^' 
Dean    and    Chapter    of  Dublin  (Strai 
Rep.  536):    The  King  v.    The  Dm 
Chapter   of  Trinity    Chapel  in  Dublin 
Mod.   Rep.   27);   I  he  Bishop  0/ St.  Ir 
v.  Lucy  (1  Ld.  Raymond's  Rep.  539) 
the  note  at  the  end  of  that  case,  as  authr 
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estobllshing-  that    no   writ   of    error   would 
Ite  frdm  a  mandamus. 

Then,  again,  if,  apart  from  the  form  of  the 
wHt,  this  matter  is  to  be  taken  as  a  proceeding 
in  *•  civil  suit  between  party  and  party 
tiibin  the  meaning  of  the  37th  section  of  the 
Charter,  it  comes  under  Act  VIII.  of  1859; 
and  since  it  is  an  interlocutory  order,  there 
«m  be  no  appeal ;  for  the  363rd  section  of 
that  Act  provides  that  no  appeal  shall  lie 
from  any  order  passed  in  the  course  of  a  suit, 
and  relating  thereto  prior  to  decree.  This 
appeal  is  from  an  order  passed  in  the  very 
earliest  stag^e  of  the  suit;  it  is,  in  fact,  an 
Imttial  proceeding  instituting  the  suit. 

The  AdvocaU' General, — The  argument 
[fit  my  teamed  friend  against  the  hearing  of 
iftis  appeal  is  two- fold.  If  his  first  conten- 
tion be  correct,  namely,  that  we  are  bound  by 
Ae  antiquated  practice  of  the  Court  of  Queen's 
(Bench,  it  would  be  a  monstrous  state  of 
[ftings;  bm  1  submit  that  that  contention  is 
^  correct.  Whether  or  not  a  writ  of  error 
|%onId  lie  from  a  peremptory  writ  of  manda- 
^w,  is  a  question  that  does  not  arise  in  the 
5nt  case.  The  1 5th  section  of  the  Charter 
1865  provides  "  that  an  appeal  shall  lie  to 
said  High  Court  from  the  judgment  (not 
igasentence  or  order  passed  or  made  in  any 
Iminal  trial)  of  one  Judge  of  the  said  High 
irt.  In  the  case  of  JDe  Souz'a  and  ano- 
V.  Coles,  3  Mad.  H.  C.  Rep.  387, 
I*.  Justice  Bittleston,  in  alluding  to  the 
l^tfds  of  this  clause,  said  :  '*  Upon  considera- 
I,  we  think  that  the  word  Judgmenl  there 
canriot  be  limited  to  the  final  judgment 
a  suit — nor  indeed  to  a  judgment  in  a  suit 
all— but  must  be  held  to  have  the  more 
jneral  meaning  of  any  decision  or  deter- 
Uion  affecting  the  rights  of  any  suitor  or 
)licant.*' 

I  The  Chief  Juslice, — Mr.  Justice  Bittle- 
scarcely  meant  that  there  might  be  an 
ial  from  every  order  made  in  the  course 
a  suit.  In  that  case  the  appeal  was  from 
order  refusing  to  admit  a  plaint.  That 
ler  was  one  of  some  finality,  and  was  a 
:ision  or  determination  affecting  the  rights 
the  interests  of  a  suitor,  but  m  this  case 
order  granting  the  rule  merely  institutes 
proceedings.  It  may  just  as  well  be  said 
an  appeal  will  lie  from  admission  of  a 
Plini.  There  may  be  an  appeal  from  the 
Wcr  rejecting  a  plaint,  because  such  an 
\t\  is  in  its  nature  a  jndgmehL,  but  there  is 
S>  appeal  from  the  admission  of  one  ;  thai 
p^pst  the  distinction  between  the  cases  in 
ikicb  an  appeal  will  lie  and  those  in  which 
I  Will  not  lie. 


The  Aduocaie-GtneraL — The  37th  sec- 
tion of  the  Charter  6i  1865,  under  the  head 
of  '*  Civil  Procedure,"  merely  attthorizes  the 
High  Court  "from  time  to  time  to  make  rales 
"  and  orders  for  the  purpose  of  regulating  all 
"proceedings  iri  civil  cases,*'  and  provides 
"that  the  High  Court  shall  be  guided  in 
"making  such  rules  and  Orders,  as  far  as 
"  possible,  by  the  provision.*?  of  the  Code  of 
"  Civil  Procedure;"  and  under  Act  VIII.  of 
1859  there  is  no  such  disdnction  as  that 
referred  to  by  his  Lordship  the  Chief  Justice. 
If  all  the  pfoceedings  in  civil  suits  are  re- 
gulated by  Act  VIII.  of  1859,  it  cannot  b^ 
said  that  writs  of  mandamus  cati  be  grahted ; 
for  there  is  no  procedure  provided  for  6iiieh 
wHts,  and  the  Court  has  nothing  to  guide  It 
in  dealing  with  such  writs. 

This  order  of  the  lower  Court  gr^ntliig 
the  rule  do^s,  in  fact,  decide  the  liability  df  the 
Justices  to  compensate  for  damages  assumed 
to  have  been  done  by  them  in  cstrryitig  dut 
drainage-works  under  the  powers  vested  in 
them  under  the  151st  section  of  Act  VI.  of 
1863,  B.  C.  And  the  only  questlonjthe  Jfcidg^ 
of  the  Small  Cause  Court  will  be  able  tb 
cdnsifler  when  the  refe^ende  goes  befortt  Will 
will  be  the  amount  of  compefisatldn  td  be 
awarded,  and  we  should  hot  be  sit  liberty  to 
deny  our  liability.  The  reference  under  this 
Act  is  sitnilar  to  the  proceedings  under  the 
Metropolitan  Sewers  Act,  1848;  and  in  the 
case  of  The  Queen  v.  The  Melropotitan 
Commissioners  of  Sewers,  1  E.  and  B.  694, 
it  was  held  that  the  power  given  tinder  that 
Act  to  resort  to  arbitration  was  in  those  eales 
only  where  the  mere  amount  of  compensation 
is  disputed  ;  not  in  cases  where  the  liability  to 
make  any  compensation  is  denied. 

The  Chief  Justice, — Do  ^ou  ask  us  to 
reverse  the  order  of  Mr.  Justice  Phear, 
because  upon  the  affidavits  you  do  hot  appear 
to  be  liable  .^ 

The  Advocate-GeneraU — What  we  ask 
for  is  to  reverse  the  order,  because  it  ap- 
peai'ed  from  the  afiidavits  that  there  was  a 
bond-fide  contention  between  the  parties  and 
a  denial  on  one  part  of  our  liability. 

Thf  Chief  Justice, — You  can  raise  that  oft 
the  return  to  the  writ. 

The  Advocate- General, — Then  that  would 
not  be  a  proceeding  under  Act  Vltl,  of 
1859,  and  there  is  no  authority  for  it.  More- 
over, 1  think,  this  is  the  lime  when  we 
should  coine  in  and  object  to  the  order  of 
the  learned  Judge.  Supposing  the  writ  were 
to  issue  and  a  return  made  to  it,  It  has  been 
said  that  all  questions  would  then  be  raised 
upon  it.    Now,  there  is  ho  machinery  for 
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trying  a  case  like  that.     Act  VIII.  never  con- 
templated such  a  form  of  issues  as  that. 

The  Chief  Justice, — Your  argument  then 
would  amount  to  this,  that  this  Court  cannot 
issue  a  mandamus  at  all. 
.  The  Advocate-General, — What  1  mean  to 
say  is  that  an  action  is  ihe  only  fair  way  to  raise 
the  contention  between  the  parties ;  that  there 
can  be  no  mandamus  in  a  case  of  estimat- 
ing disputed  compensation;  and  that  it  is  a 
provision  clearly  for  trying  admitted  liability. 
Sections  227,  229,  and  230of  Act  VI.  of  1863, 
B.  C.  were  never  intended  to  apply  to  a  really 
disputed  case  of  liability. 
:  2ndly, — This  is  not  a  proceeding  under 
Act  VIII.  of  1859.  It  is  a  proceeding  hav- 
ing for  its  object  to  preclude  the  Justices  from 
raising  in  a  proper  suit  the  issues  to  be  pro- 
perly raised. 

Mr,  Marindin  (on  the  same  side). — This 
preliminary  objection  depends  upon  the  con- 
struction to  be  put  upon  section  15  of  the 
Charter  of  1865.  That  section  gives  a  posi- 
tive, right  to  appeal  from  any  judgment  of 
one  Judge  of  the  Court ;  and  therefore  it  ap- 
pears to  me  the  only  question  is — is  this  or  is 
this  not  a  judgment?  I  submit  that  there 
is  no  limitation  in  that  section  in  regard  to 
an  interlocutory  judgment  or  any  other  judg- 
ment. Your  Lordship  the  Chief  Justice,  in 
the  course  of  the  argument  of  the  learned 
Advocate-General,  said  that  an  appeal  would 
lie  against  an  order  rejecting  a  plaint,  but  that 
the  appeal  would  not  lie  against  an  order 
admitting  a  plaint.  I  submit  that,  upon  the 
words  of  this  clause,  it  is  not  so. 

The  Chief  Justice. — The  appeal  from  an 
order  rejecting  a  plaint  is  given  by  the  Code 
of  Civil  Procedure.  When  a  Judge  refuses 
to  admit  a  pUint,  that  is  (as  my  brother 
Markby  says)  in  the  nature  of  a  judgment 
upon  demurrer. 

Mr.  Marindin. — If  the  order  rejecting  a 
plaint  is  in  the  nature  of  a  judgment  hold- 
ing that  the  petition  of  plaint  discloses  no 
cause  of  action,  it  is  equally  a  judgment 
when  it  holds  that  the  plaint  discloses  a  cause 
of  action.  The  decision  of  Mr.  Justice 
Bittleston  in  the  Madras  case,  cited  by  Mr. 
Evans,  is  a  case  in  point.  • 

Then  Mr.  Evans  has  pointed  to  several 
English  cases  to  show  that  a  writ  of  error 
does  not  lie  against  a  peremptory  writ  of 
mandamus,  and  he  argues  that  therefore  no 
appeal  will  lie  in  this  country.  Now,  the 
issue  of  a  peremptory  writ  of  mandamus  is 
undoubtedly  a  complete  determination  of  the 
rights  of  the  parties,  and  the  difference  be- 
tween an  interlocutory  judgment  and  a  final 


i      1 


judgment  would  not  at  all  apply  to  a  case  <rf 
that  sort.  Referring  to  Tydd's  Practice,  the 
learned  counsel  proceeded  to  observe  that 
a  writ  of  error  only  arises  upon  mattoa 
appearing  on  the  record,  aixd  is  an  entipfiy 
different  procedure  from  the  appeal  which  is 
given  by  the  Charter  from  the  jiidgment  of 
one  Judge  of  the  High  Court.  The  very 
words  in  the  exception  to  clause  15  "not 
being  a  sentence  or  order  passed  or  made  ia 
any  criminal  trial "  imply  this.  The  fact  thai 
the  Legislature  thought  it  necessary  to 
except  from  the  meaning  of  the  wordy*^* 
ment  such  matters  as  sentences  or  orders  of 
a  Criminal  Court  shows,  I  think,  that  they  i 
intended  the  word  judgment  to  bear  the  ex* 
tended  sense  which  is  given  to  it  by  Mr.  J 
tice  Bittleston,  because,  if  they  did  not  intendfj 
it  to  apply  to  orders  at  all,  but  only  to  w 
answers  to  a  decree  in  the  snit  or  the  fi 
disposal  of  the.  suit,  there  would  be  no  need 
to  except  orders  made  in  a  criminal  case. 

Markby^   J, — There  are  many  orders  iA 
the  Criminal  Court  which  are  not  sentences,  ^ 
e,  g.,  orders  for  maintenance. 

The  Chief  Justice, — A  sentence  is  aai| 
order.  What  other  order  could  a  CnminftI 
Court  make  than  a. sentence  ? 

Mr,  /L'vans  (in  reply). — The  last  objection; 
taken  by  Mr.  Marindin  is  frivolous.  As  to  the 
judgment  of  Mr.  Justice  Bittleston,  his  word! 
must  be  taken  to  be'odscurum  per  obscurtrnx^ 
It  would  be  simply  ridiculous  if  an  appes) 
were  to  lie  from  every  order.  Besides,  ]| 
these  enormous  powers  of  appeal  were  gi 
by  the  Charter,  how  comes  the  Court  to 
them  down?  Or  what  right  have  the  C 
by  their  rule  to  make  Act  VIII.  of  1859 
rule  of  practice,  enacting  as  it  does  that  t 
shall  not  be  an  appeal  from  an  interlocui 
order  ? 

The  Advocate-General  referred  to  the 
of  Bissonath    Chunder  v.    Kantimoni  Di 
(6  B.  L.  R.  748). 

Mr,  Evans, — Then  the  learned  Adw 
General  said  that  no  writ  of  mandamus 
issue  in  this  country.  As  to  this,  I  will  oah^ 
refer  to  the  cases  in  which  such  writs 
in  point  of  fact  been  issued — Regina  ^n 
prosecution  of  Toolsee  Doss  Nundy  v. 
E,  I,  Railway  Co.  (i  Indian  Jurist,  N.  S.»: 
244,  258);  The  Queen  v.  The  Justices  ff, 
the  Peace  for  Calcutta  (2  Indian  Jarisi 
182,  213);  In  re  Toolsee  Doss  Seal  (2  In*- 
dian  Jurist  133;  7  W.  R.  2  28>.  I  will  also; 
refer  to  the  case  of  Broadbeni  v.  The  Im-^ 
perial  Gas  Company  (3  English  Juiist, 
N.  S.,  221),  which  was  a  case  in  whuch  tide,' 
Court    of    Chancery    granted    a    perp^oali 


i87«0 


Civil 


THI   WKXKLY   REPORTER. 


Rulings. 


369 


injunction  to  restrain  a  nuisance ;  and  Reg, 
$n  the  prosecution  of  Hans  Hingland  v. 
The  Burslem  Board  of  Health  (5  Jur., 
N.  S.,  1594  and  6  Ibid  696).  It  is  an  un- 
djjubted  fact  that  the  remedy  of  mandamus 
is  constantly  in  use,  and  no  one  has  suggested 
tiiat  it  ought  to  be  refused. 

The  Chief  Justice, — There  may  be  cases 
in  which  it  may  be  the  most  appropriate 
remedy,  though  in  this  case  I  am  rather 
iaclined  to  think  that  a  suit  might  have  been 
brcMight.  The  practice  of  the  mandamus  has 
been  continued  in  this  Court,  probably, 
because  it  was  the  practice  of  the  Supreme 
Court.  The  Supreme  Court,  as  I  understand  it, 
had  a  Common  Law  Side  and  an  Equity  Side, 
and  kept  up  the  distinction  between  Courts  of 
Common  Law  and  Courts  of  Equity.  But  that 
&  not  SQ  in  this  Court.  This  is  a  Court  of 
Equity  with  a  very  elastic  procedure. 

Mr*  Evans, — Whatever  the  origin  of  man^ 
damus  proceedings  in  this  country  may  have 
been,  it  is  now  too  late  to  question  the 
authority  of  this  Court  to  issue  the  writ.  The 
remedy  by  mandamus  flourished  in  the  time 
d  the  Supreme  Court,  and  has  survived  till 
the  present  lime ;  and  it  is  for  the  considera- 
tbn  of  the  Legislature  how  far  it  ought  to 
M  put  upon  a  proper  basis. 

The  judgment  of  the  Appellate    Bench 
Iras  delivered  as  follows  by — 

Couch,  C.  y. — This  was  an  appeal  against 
'lu  order  of  Mr.  J  ustice  Phear  made  upon  the 
^application  of  the  Oriental  Gas  Company,  that 
mandamus  should  issue   directed   to   the 
ustices  of    the    Peace    for    the    Town    of 
cutta,  commanding  them  to  make  com- 
pensation to  the  Gas  Company  for  the  damage 
l^occasioned  to  them  by  the  drainage- works 
•'tod  water- works  carried  on  by  the  Justices ; 
ttid  also  commanding  the  Justices,  in  case  of 
^  pute  as  to  the  amount  of  compensation,  to 
join  with  the  Gas  Company  in  a  reference  to 
a  Judge  of  the  Small  Cause  Court  to  ascer- 
tain and  determine  the  same.     The  order  for 
mandamus  to  issue  was  made  upon  an 
davit  filed  on  behalf  of  the  Gas  Company, 
icb  stated  that  the  Company  had  sustained 
avy  loss  by  reason  of  the  exercise  by  the 

JMces  of  their  powers  of  carrying  on  works 
.  dr  the  drainage  of  the  town  and  the  supply 
of  water  therein,  the  mains  and  pipes  of  the 

»Gas  Company  having  been  thereby  greatly 

•tajured. 

"'  The  Juslices  by  the  affidavits  of  their 
officers  denied  ihat  the  damage  complained  of 
nad  been  caused  by  them,  except  in  some 
^  instances  for  which  they  alleged  that 
Onapensatton  hs^d  already  been  n^ade.    The^ 


also  denied  that  they  were  in  any  manner 
liable  for  the  damage  in  respect  of  which 
compensation  was  sought. 

By  Ads  VI.  of  1863  and  IX.  of  1867  of 
the  Bengal  Council,  the  Justices  are  em- 
powered to  execute  various  works  in  respect 
of  the  drainage,  supply  of  water,  and  im- 
provement of  the  town  of  Calcutta,  and  are 
directed  to  defray  certain  costs  and  expenses,' 
and  to  make  compensation  for  damages  in 
certain  cases.  It  is  also  "provided  that 
the  amount  of  such  damages,  costs,  and  ex- 
penses shall  in  case  of  dispute  be  settled  by 
a  Judge  of  the  Small  Cause  Court. 

A  preliminary  objection  was  taken  to  the 
hearing  of  the  appeal  on  the  ground  that  the 
order  for  the  issuing  of  the  mandamus  was 
not  a  ''judgment''  within  the  meaning  of 
clause  15  of  the  Letters  Patent  of  1865,  and 
was  therefore  not  open  to  appeal.  We  think 
that  this  objection  is  well-founded.  Clause  1 5 
provides  that  an  appeal  to  the  High  Court 
should  lie  *'  from  the  judgment  (not  being  a 
sentence  or  order  passed  or  made  in  any 
criminal  trial)  of  one  Judge  of  the  said 
High  Court."  But  the  order  of  the  jearned 
Judge  that  the  mandamus  should  issue  is  not 
a  judgment.  The  mandamus  which  will  be 
issued  under  it  will  not  be  a  peremptory  one, 
biit  merely  to  do  certain  things,  or  to  show 
cause  to  the  contrary ;  so  that  the  order  of 
the  learned  Judge  does  not  determine  any 
question  whatever  between  the  parties.  It  only 
initiates  the  proceedings  by  which  the  liabili- 
ty of  the  Justices  to  make  compensation  will 
be  ascertained  and  determined.  It  was  con- 
tended for  the  Justices  in  support  of  the 
appeal  that  the  word  *'  judgment "  in  clause 
15  included  any  order  affecting  the  interests 
of  the  parties,  as  was  showf^  by  the  special 
limitation  to  a  judgment  '*  not  being  a  sen- 
tence or  order  passed  or  made  in  any  crimi- 
nal trial."  But  the  orders  in  criminal  cases 
here  referred  to  are  final  orders,  the  alter- 
native expression  •*  sentence  or  order"  being 
that  which  is  almost  invariably  used  in  this 
country  to  describe  the  final  result  of  a  crimi- 
nal trial,  as  may  be  seen  in  the  Code  of 
Criminal  Procedure — particularly  sections 
387*401,  405,  and  417- 

A  decision  of  the  High  Court  of  Madras 
was  also  referred  to,  in  which  it  was  held 
that  the  refusal  of  a  Judge  to  give  leave  to 
institute  a  suit  on  the  Original  Side  of  the 
Court  under  clause  1 2  of  the  Charter  was  a 
judo^ment,  and  as  such  appealable  under 
section  15  (3  Madras  H.  C.  Rep.  384).  The 
Court  there  said  that  the  word  **  judgment " 
in  section  15  could  not  be  limited  to  the  finsj 
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judgment  in  a  suit,  nor  indeed  to  a  judgment 
in  a  suit  at  all,  but  must  be  held  to  have  the 
more  general  meaning  of  any  decision  or 
determination  affecting  the  right  or  the  in- 
terest of  any  suitor  or  applicant.  And  again, 
•*  Where  the  language  giving  the  appeal  is  so 
general  in  its  terms  as  that  contained  in  the 
15th  clause  of  the  Charter,  it  is,  we  think, 
impossible  to  prescribe  any  limits  to  ihe  right 
of  appeal  founded  upon  the  nature  of  the 
order  or  decree  appealed  from." 

We  are  not,  however,  prepared  to  go  to  this 
tiictent.  Such  an  interpretation  would,  as  it 
seems  to  us»  and  as  the  learned  Judges  in 
that  case  seem  to  admit,  put  it  in  the  power 
of  a  vexatious  litigant  to  appeal  against  all 
the  discretionary  orders  which  the  Judge  of 
original  jurisdiction  may  make  in  the  course 
of  the  suit ;  and  (as  the  learned  Judges  of  the 
Madras  High  Court  point  out)  with  no  result, 
fl9  taoh  orders  would  have  to  be,  as  a  matter 
of  course,  confirmed.  It  would  also  give  a 
far  more  extensive  right  of  appeal  against 
the  orders  of  a  Judge  of  original  jurisdiction 
hi  this  Court  than  exists  against  the  orders  of 
i  Judge  of  original  jurisdiction  in  the 
mofuBsil,  which  we  do  not  think  at  all 
probable  that  Her  Majesty  intended. 

We  think  that  ** judgment"  in  clause  15 
means  a  decision  which  affects  ihe  meriis  of  the 
question  between  the  parties  determining  some 
right  or  liability.  It  may  be  either  fin^l  or  pre- 
liminary or  interlocutory,  the  difference  be- 
tween them  being  that  a  final  judgment  deter- 
mines the  whole  cause  or  suit, and  a  preli  mi  nary 
or  interlocutory  judgment  determines  only  a 
part  of  it,  leaving  other  matters  10  be  deter- 
mined. Both  classesare  provided  forin  clauses 
39  and  40  of  tl^e  Charter.  An  order,  such 
as  that  before  us,  which  only  authorizes  a 
proceeding  to  be  taken  for  the  determination 
of  the  question  between  the  parties,  canno:  be 
Considered  a  judgment. 

It  is,  however,  said  that  this  Court  has  al- 
ready put  a  wider  construction  upon  the  word 
"judgment"  in  clause  15  by  entertaining  ap- 
peals in  cases  where  the  plaint  has  been  re- 
jected as  insufficient  or  as  showing  that  the 
claim  is  barred  by  limitation,  and  also  in  c^ses 
where  orders  have  been  made  in  execution. 

Th^se,  however,  are  both  within  the  above 
definition  of  a  judgment,  and  it  by  no  means 
follows  that  because  we  hold  the  order  in  the 
present  case  not  to  be  appealable,  .we  should 
be  bound  to  hold  the  same  in  the  cases  refer- 
red to.  For  example,  there  is  an  obvious 
difference  between  an  order  for  the  admission 
of  a  plaint  and  an  order  for  its  rejection.  The 
Jormer  determines  nothing,  but  is  merely  the 


first  step  towards  putting  the  case  in  a  shap« 
for   determination.     The  latter    determines 
finally,  so  far  as  the  Court  which  makes  the 
order  is  concerned,  that  the  suit,  as  brought, 
will  not  lie.     The  decision,  therefore,  is^ 
judgment  in  the  proper  sense  of  the  term. 
It  is  also  to  be  observed  that  this  Court, 
though  not  governed  by  the  Code  of  Civil 
Procedure,  in  the  sense  that  the  Courts  of 
the  mofussil  are  so,  has  nevertheless  under 
the  authority  of  the  Charter  declared  '*  that 
all  proceedings  in  civil  cases  which  shall  be 
brought  before  the  Court,  except  proceedings 
in  its  Admiralty,  Vice- Admiralty,  and  Matri- 
monial Jurisdiction  and  in  its  Original  Testa- 
mentary and  Intestate  Jurisdiction*  shall  be 
regulated   by  Act  VIII.  of   1859  and   Act 
XXIII.  of  1861"  (see  rule  of  April  4,  1866); 
and  we  find  that  since  this  rule  was  made,  it 
has  been  the  practice  to  enquire  into  and 
determine  the  right  of  appeal  by  reference 
to  the  provisions  of  these  two  enactments. 
Thus  in  the  case  of  Chittoo  Sheik  v.  ICazee 
Murzum  Hossein,  Hyde's  Reports  for  1864, 
p.  212,  it  was  held  by  Norman  and  Levi ttgc, 
JJ.,  that  the  refusal  of  a  Judge  tb  restraiti 
the  proceedings  in  a  suit,  on  the  ground  that 
the  costs  of  a  previous  suit  had  not  been  paid, 
was  not  open  to  appeal,  because  the  order  w&s 
an  interlocutory  one,  and  did  not  fail  (as  was 
contended)  within  section  1 1  of  Act  XXIU, 
of  1861  relating  to  the  execution  of  a  decree. 
So  in  Apcar   v.    Howah    Byt^   1   Ind.  Jur,» 
N.  S.,  237,  It  was  held  by  Sir  Barnes  Peacock 
and  Morgan,  J.,  that  an  appeal  lay  against 
a  decree,   notwithstanding  that  it  had  beea 
affirmed  on  review,  inasmuch  as  section  37S 
of   the  Code   of   Civil    Procedure    did    aol 
apply  to  judgments  on  review,  but  only  10 
orders   rejecting  or  admitting  reviews.     In 
Koomara     Woopendra    Krishna     Bahad&^r 
vs.  No  bin  Kr  ishna  Bose*  a  party  was  added 

•TheSth  April  i869.  | 
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Present :  ' 

The  Hon'ble  Sir  Barnes  Peacock,  AV.,CAi>/yi#sh'cr,  ant  ' 

the  Hon'bic  A.  G.  Macphcrson,  yudge. 

Appeal  from  the  decision  of  the  HofVble  y,  B.  Pht^f  • 
exercising  the  Ordinary  Uriginal  Civil  y  urssdxctt^m 
of  the  High  Court. 

Koomara  Woopendra  Krishna  Deb  Baitadoor 

versus 

Nobin  Krishna  Bose  and  another. 

This  was  a  suit  for  a  declaration  that  a  gift  to 
plaintiff  of  certain  Government  promissory  notes 
valid  g^iff ,  and  for  aA  order  on  the  defendant  to  va 
the  same  to  the  plaintiff. 

VVh(-i  the  suit  came  on  for  hearing,  the  appeH&nt- 
(plaintifF's  elder  brother)  applied  to  be  made  a  nartjr 
(defendant)  to  the  suit,  but  his  application  wa^  ref&rseil. 
It  afterwards  appearing,  however,  that  he  tit>»  a 
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OD  his  own  application  as  defendant  lo  a  suit, 
but  the  learned  Judge  who  did  so  refused  to 
adjourn  the  case,  in  order  that  the  party  added 

s&ry  party,  he  was  made  a  defendant  in  the  suit,  but  the 
s^Vas  immediately  proceeded  with,  notwithstanding^ 
his  objection  that  he  had  had  no  time  to  prepare  his 
ibfeDce;  and  the  judge  made  a  decree  against  the 
intervener  defendant,  as  well  as  the  other  defendant  in 
favour  of  plaintiff's  right  to  the  declaration  prayed. 
From  this  decision  the  mtervenor  defendant  appealed 
M  the  following  preliminary  grounds  : — 

I.  That  the  appellant  having  applied,  on  the  suit 
beinj  called  on  for  hearing,  to  be  a  party  di-fcndant 
tiiereto,  and  for  a  postponement  to  enable  him  to  obtain 
copies  of  the  plaint  and  written  statement  which  he  was 
not  abk  up  to  that  time  to  obtain,  the  learned  Judge 
OQ^^htto  have  thereupon  granted  such  application  with 
such  reasonable  postponement  as  would  have  enabled 
the  appellant  to  instruct  counsel  for  the  defence. 

3<  That  it  having  appeared  subsequently,  during  the 
iKarijig  of  the  xause,  that  the  appellant  ought  to  be 
wade  a  party  defendant,  the  Judge  ought  to  have  ad- 
Iporned  the  hearin}^,  and  directed  that  a  notice  should 
Ki$iued  to  the  appellant  in  the  manner  provided  by 
action  73»  Act  VII  I.  of  1^59. 

3-  lliat  the  Judge  ought  not  ko  have  heard  and 
^tennined  the  suit  in  the  absence  of  the  appellant,  who 
Krer,  in  fact,  appeared  either  in  person  or  by  counsel, 
«it  only  applied  to  be  permitted  to  intervene  and  for 
M  order  for  postponement 

The  judgment  of  the  Appellate  Bench  on  the  prelimi- 
^fj  grounds  of  appeal  was  given  as  follows  by — 

Peacock,  C.  J. — The  363rd  section  of  the  Code  of  Civil 
noccdure  enacts  that  "  no  appeal  shall  He  from  any 
itriar  passed  in  the  course  of  a  suit  and  relating  thereto 
ii^  to  decree ;  but  if  the  decree  be  appealed  against, 
|w error,  defect,  or  irregularity  in  any  such  order  affect- 
'mg  the  merits  of  the  case,  or  the  jurisdiction  of  the 
|voiirt,  may  be  set  forth  as  a  ground  of  objection  in  the 
i*eiaorandum  of  appeal/' 

i  Mr.  Piffard,  on  behalf  of  Nobin  Krishna  Bose,defend- 
i^,  cor)tend<*d  that  the  Judge  was  wrong  in  ordering 
« other  defendant  to  be  made  a  party  to  the  suit. 
^appears  to  me,  however,  that  that  order,  so  far  as  it 
him  a  party,  is  not  an  order  affecting  the  merits 
^e  case.  If  time  had  been  given,  it  might  have 
^yed  the  hearing  of  the  suit,  but  that  would  not  have 
the  order  one  which  this  Court  on  appeal  could 
ilkiside  iu  affecting  the  merits. 

Another  question  then  arises,  whether  the  making  the 
f*»r  defendant  a  party,  without  ordering  the  case  to  be 
|tstponed  for  a  reasonable  time,  is  not  an  error  or  irre- 
fPwtfity  in  the  order. 

ytht  73rd  section  of  the  Act  enacts  that,  "  if  it  appear 
IB  the  Court  at  any  hearing  of  a  suit,  that  all  the  persons 
■"prnay  be  entitled  to  or  who  may  claim  some  share 
►  interest  in  the  subject-matter  of  the  suit,  and  who 
■•j  be  Ulcely  to  be  affected  by  the  result,  have  not  been 
p^*  parties  to  the  suit,  the  Court  may  adjourn  the  hear- 
Jpof  the  suit  to  a  future  day  to  be  fixed  by  the  Court, 
■•■direct that  such  persons  shall  be  made  either  plaint- 
Ppr  defendants  in  the  suit  as  the  case  may  be.  In 
p*  case  the  Court  shall  issue  a  notice  to  such  persons 
■the  manner  provided  in  this  Act  for  the  service  of  a 
**mon5  on  a  defendant." 

[  ^pwitappears  tomethat  the  adjournment  of  the  hear- 
l^f  is  a  very  important  matter,  although  the  service  of 
^Ooticc  on  the  defendant  in  this  case  was  not  import- 
**t  as  he  himself  made  the  application  to  be  made  a 

rty*  If  the  applicant  had  wished  to  call  witnesses, 
anild  not  have  obtained  subpcenas  to  compel  their 
Ptodance  before  he  was  made  a  party,  and  hrt  might 
■erefore  have  been  prejudiced,  although  he  might  have 
^*»-caamined  the  plaintiff's  witnesses.  He  was  not  in 
pi  position  of  a  defendant  summoned  for  disposal  of  a 
!*>«  on  the  first  hearing.  As  the  defendant  is  now  pre- 
Wt  to  Court  by  his  counsel,  it  is  unnecessary  to  serve 
Mm  with  notice ;  but  it  appears  to  me  that  the  decree 


might  prepare  his  defence,  thinking  it  un- 
necessary. After  decree  in  favour  of  the  plaint- 
iff, boih  defendants  appealed ;  and,  amongst 
other  objections,  theoriginal  defendantobject- 
ed  to  the  addition  of  a  party,  whilst  the  added 
defendant  objected  to  the  refusal  to  postpone. 
In  disposing  of  their  objections,  Sir  Barnes 
Peacock,  sitting  with  Mr.  Justice  Macpherson, 
quotes,  verbal im,  section  363  of  the  Code  of 
Civil  Procedure,  and  then  holds,  in  accordance 
with  the  provisions  of  that  section,  that  the 
first  objection  could  not  be  entertained,  because 
adding  a  party  did  not  affect  the  merits  of 
the  suit,  but  that  the  second  objection  could, 
because  the  refusal  to  postpone,  if  erroneous 
or  irregular,  was  a  very  important  matter. 
These  are  the  only  cases  we  have  been  able 
to  find  in  which  the  right  of  appeal  on  this 
side  of  the  Court  has  been  discussed,  and  in 
every  case  it  has  been  determined  with  refer*- 
ence  to  the  provisions  of  the  Code  of  Civil 
Procedure.  This  seems  to  us  to  be  a  reason- 
able course,  for  though  the  Code  of  Civil  Pro* 
cedure  was  not  by  the  second  Charter  made 
absolutely  binding  on  this  CQurt,  it  was  clearly 
expected  that,  so  far  as  possible,  it  would  be 
adopted  by  it,  and,  as  before  pointed  out,  this 
has  been  done. 

We  think  that  the  proceeding  by  way  of 
matidamus  is  a  *'  proceeding  in  a  civil  case" 
within  the  meaning  of  the  rule  of  the  4th 
April  1866.  It  is  classed  by  English  com- 
mentators amongst  the  remedies  for  private 
\vrongs  or  civil  injuries.  Blackstone  says  (3 
Comm.  265)  that  in  cases  within  the  Statute 
9  Ann.,  c.  20,  it  is  in  the  nature  of  an  action  ; 
and  it  has  no  place  in  the  treatises  on  Pleas 
of  the  Crown  bv  Sir  Matthew  Hale  and 
Serjeant  Hawkins.  It  is  appended  by  mo- 
dern English  procedure  to  an  ordinary  civil 
action,  and  the  ordinary  Civil  Procedure  is 
(so  far  as  may  be)  made  expressly  applicable 
to  it  (17  and  18  Vic,  c  125,  s.  yj)]  and 
we  think  it  was  intended  by  the  rule  of 
April  1866,  already  referred  to,  to  make  our 
own  Civil  Procedure  (so  far  as  may  be) 
applicable  to  it  also. 

Reading  therefore  (as  this  Court  always 
has*read  it)  clause  15  of  the  Charter  iu 
connection  with  the  Code  of  Civil  Procedure, 


might  be  reversed,  and  the  issue  tried  de  novo  whether 
the  notes  in  question  did  or  did  not  pass  by  a  valid 
gift  from  the  Haja  to  the  plaintiff  as  in  the  plaint 
aile|;;ed.  We  might  possibly  send  that  issue  to  the  ftrst 
Court  to  be  tried.  If  we  should  do  so,  there  is  ao 
guarantee  that  the  parties  will  not  again  appeal  from  the 
decision,  and,  under  the  circumstances,  we  think  that  the 
issue  had  better  be  tried  by  this  Court. 

Order  twi  urdingfy* 
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we  consider  that  the  order  of  Mr.  Justice 
Phear  that  the  maTtdamus  do  issue,  is  not  a 
judgment  against  which  an  appeal  will  lie.  . 

It  is  further  contended  by  the  Advocate- 
General  that  at  least  in  regard  to  such  cases 
as  the  present,  where  the  party  complaining 
might  have  a  remedy  by  ordinary  suit,  the 
proceeding  by  way  of  writ  of  mandamus  was 
obsolete,  and  that  there  was,  in  fact,  no  pro- 
cedure by  which  the  questions  between  the 
parties  could  be  properly  raised  and  tried ;  and 
possibly  if  this  had  been  clear,  it  would  have 
been  proper  for  us  to  express  pur  opinion  that 
the  present  proceedings  could  not  be  maintain- 
ed. But,  without  entering  at  all  into  the 
question  whether  the  party  in  this  case  had 
any  other  remedy,  we  think  it  sufficient  to 
say  that  there  has  never  been  any  doubt  that 
the  High  Court  has  still  the  power,  which 
the  Supreme  Court  certainly  had,  to  issue  a 
writ  of  mandamus  in  such  cases  as  the  present 

The  judgment  of  the  Court  is  that  the  ap- 
peal be  dismissed,  and  that  the  appellants  do 
pay  the  respondents  their  costs,  to  be  taxed 
on  scale  No.  2.  . 


The  4th  January  1872. 

Present : 

The  Hon'ble  Louis  S.  Jackson  and  Dwarka- 
nath  Mitter,  Judges. 

Jurisdiction—Admission  or  AUe  s:ation  of 
Parties— Etmamdar. 

Case  No.  239  of  187 1. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Moorshedahady 
dated  the  8th  December  rSyo,  affirming 
a  decision  of  the  Moonsiff  of  Jungeepore^ 
dcLted  the  6th  September  i8yo. 

Bhugwan  Chunder  Dult  (Plaintiff),  Appellant, 

versus 

Mechoo  Lall  Chuckerbutty  (Defendant), 

Respondent. 

Baboo  Girish  Chunder  Ghose  for  Appellant. 

Baboo  Bhowanee  Churn  Dutt  for 
Respondent. 

Plaintiff  sued  in  the  Revenue  Court  for  the  recovery 
of  rents  fraudulently  misappropriated  by  defendant,  and 
upon  defendant's  allegation  that  plaintiff  was  etmamdar 
or  gomashta,  and  not  ijaradar,  the  Deputy  Collector 
dismissed  plaintiff's  suit  for  want  of  jurisdiction. 
Plaintiff  now  sues  in  the  Civil  Court,  and  upon  defendant 
again  raising  the  plea  of  non-jurisdiction,  the  Moonsiff 
came  to  the  conclusion  that  plaintiff's  allegation  that  he 


had  been  etmamdar  was  false.  Held  that  any  admis- 
sion or  allegation  of  the  defendant  in  the  former  suit,  pat 
in  evidence  by  the  plaintiff,  was  amply  sufiBcient  to  sup* 
port  the  plaintiff's  allegation  in  this  suit  that  he  bad 
been  etmamdar  ;  and  that  the  Moonsiff  went  out  of  his 
way  to  enquire  into  a  fact  which  was  not  disputed  by 
either  of  the  parties.  '  *' 

Jackson,  J. — Thk  plaintifF  in  this  snit 
alleged  that  in  the  year  1274  he  had  been  an 
etmamdar,  which  we  are  given  to  understand, 
in  some  parts  of  Moorshedabad,  means  a 
gomashta,  or  collector  of  rents  under  the 
owner ;  and  that,  during  that  period,  he,  defend- 
ant, had  been  employed  by  him  as  snb-agent 
in  the  immediate  collection  of  rents,  and  had 
fraudulently  misappropriated  a  portion  of  the 
rents  so  coming  into  his  hands,  for  the  re- 
covery of  which  the  present  suit  is  broogbt. 

It  appears  that  previously  this  plaintiff  bad 
brought  a  similar  suit    against   this  same 
defendant  in  respect  of  the  same  money  in 
the  Revenue  Court.     It  seems  to  have  come 
out  that  the  plaintiff    originally    held  the 
mehal  in   question  as  ijaradar,  and  subse»i 
quently   became   etmamdar   of  the  mehii»| 
The  defendant  distinctly  alleged  in  that  sol 
before  the  Deputy  Collector  that  the  plaii  ^ 
was  such  etmamdar,  denying  the  fact  of 
being  ijaradar ;  and  on  such  allegation  aail 
denial,  the  defendant  induced  the  Depnif  i 
Collector  to  dismiss  the  plaintiff's  sait  tej 
want  of  jurisdiction. 

In  the  present  suit,  the    defendant  hat] 
again  raised  the  plea  of  non-jurisdiction,ai 
the  Moonsiff  who  tried  the  suit  appears 
have  come  to  the  conclusion  that  the  plaint* 
iif's   allegation  that  he  had  been  etmamii 
was  not  true,  and  had  been  falsely  made 
the  purpose  of  inducing  the  Moonsiff  to  ex< 
cise  jurisdiction  in  the  matter. 

One   of  the  deplorable  conseqaenceSf  IJ 
think,  of  the   separation  of   jurisdiction  ' 
Act  X.  of  1859  was  to  enable  parties  vl 
were  really  liable  in  one  shape  or  another 
baffle  the  persons  to  whom  they  were  liab) 
by  pleading  want  of  jurisdiction  altemaieW 
in  the  Revenue  and  in  the  Civil  Court,  aodj 
this  plea  was  oftentimes  taken  with  sue 

In  the  present  case,  it  appears  to  me 
the  Moonsiff  had  a  very  clear  course  b( 
him,  and  the  defendant  ought  not  to  have! 
been  allowed  to  recede  from  his  conienllotj 
in  the  first  suit,  where  he  stated  that  tfatj 
plaintiff  was  at  that  time  etmamdar.  Tm 
being  so,  that  plaintiff  is  not  a  person  cominf  I 
within  the  terms  of  section  24,  Act  X.  w] 
1859,  and  the  suit,  not  being  one  cogni^bk; 
by  the  Revenue  Court,  must  be  cognixable, 

qy  the  Civil  Court. 
The  Moonsiff,  instead  of  taking  the  pbin 
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course  which  was  before  him,  has  referred  to 
Story's  Jurisprudence,  sections  3 1  and  1 90, 
and  has  there  learned  that  the  plaint  filed  in 
this  case  in  the  Revenue  Court  is  a  "  Bill  of 
Discovery!"  and  he  proceeds  in  a  similar 
strain.  It  is  sufficient  to  say  that  any  admis- 
aon  or  allegation  of  the  defendant  in  the  first 
wit  which  was  put  in  evidence  by  the  plaint- 
iff, is  amply  sufficient  to  support  the  plaint- 
iffs allegation  in  this  suit  that  he  had  been 
ttnamdar;  and  it  seems  not  to  be  denied  by 
the  defendant  that  he  was  employed  under 
him.  That  being  so,  it  was  the  duty  of  the 
Srst  Court  to  go  into  the  account  between 
the  panics,  and  ascertain  if  the  defendant 
teal/j  owed  any  money  to  the  plaintiff,  and 
was  liable  to  judgment. 

The  decision  of  both  the  Ix)wer  Courts 
mast  be  reversed,  and  the  case  remanded  to 
the  first  Court  for  trial  on  the  merits. 

MiiUr,  y, — 1  am  of  the  same  opinion.  It 
iVfts  distinctly  admitted  by  both  parties 
IB  the  Act  X.  suit  that  the  plaintiff  was 
\!limamdar  or  gomashtay  and  not  ijaradar^  in 
^174.  The  plaintiff  has  reiterated  the  same 
|4ttegatioa  in  the  present  suit,  and  the  defend- 
[tot  has  not  even  ventured  to  deny  it ;  nor 
omld  he  safely  do  so  after  having  deliber- 
^itelv  admitted  in  the  Act  X.  case  on  oath 
[that  ihe  plaintiff  was  not  ijaradar  but  etmam- 
Jar  or  gomashla.  Under  these  circum- 
[itances,  the  Moonsiff  ought  not  to  have  gone 
jOutofhisway  to  enquire  into  a  fact  which 
^s  not  disputed  by  cither  of  the  parties. 


The  4th  January  1872. 

Present : 

JTbe  Hon'ble  Louis  S.  Jackson  and  Dwarka- 
nath  Milter,  Judges, 

Contract— Interest— Penalty. 
Case  No.  887  of  187 1. 


f 


fecial  Appeal  from  a  decision  passed  by 
ihe  Judge  of  Tipper  ah,  dated  the  20th 
April  iSyi,  modifying  a  decision  of  the 
Additional  Moonsiff  of  that  District ,  dated 
the  i8th  July  i8yo. 

Bw^o  Kisfaore  Roy  (Defendant),  Appellant, 

versus 

Madhub  Persbad  Misser  (Plaintiff), 
Respondent, 

Baboo  Bykunt  Nath  Dass  for  Appellant. 
.      Vol.  XVII. 


Baboo  Kashee  Kant  Sen  for  Respondent. 

Where  parties  distinctly  stipulate  that,  in  the  event 
of  a  failure  to  repay  the  amount  advanced  with  interest 
at  a  certain  rate  on  a  certain  day,  the  lender  was  to  be 
entitled  to  interest  at  a  different  rate,  such  stipulation 
cannot  be  reg^arded  as  a  penalty,  but  the  Court  is  bound 
to  g^ive  eifect  to  the  contract  entered  into  between  the 
parties. 

Jackson,  J. — It  appears  to  us  that  the  de* 
fendant  has  no  ground  of  special  appeal  in 
this  case.  We  are  bound  to  give  effect  to 
the  contract  entered  into  between  the  parties; 
and  as  the  parties  distinctly  stipulated  that, 
in  the  event  of  a  failure  to  repay  the  amount 
advanced  with  interest  at  a  certain  rate  on 
a  particular  day,  the  lender  was  to  be  entitled 
to  interest  at  a  different  rate,  we  are  not 
authorized  to  say  as  a  matter  of  law  that 
such  stipulation  is  to  be  regarded  as  a  penalty. 
We  are  referred  to  a  decision  *  reported  in  the 
4th  Bengal  Law  Reports,  page  94  of  the 
Appendix,  in  which  the  particular  facts  of  the 
case  had  induced  the  Court  to  deal  with  such 
stipulation  in  that  way,  and  to  treat  it  as  in 
the  nature  of  a  penalty  ;  and  looking  to  the 
conduct  of  the  parties,  and  having  the  matter 
before  it  in  regular  appeal,  the  Court  inti- 
mated an  opinion  that  an  equitable  decision 
had  been  come  to  by  the  Subordinate  Judge, 
and  that  it  would  not  interfere.  But  in  this 
case  we  cannot  say  as  a  matter  of  law  that 
the  Court  below  is  wrong  in  allowing  interest 
at  the  rate  stipulated  by  the  parties  in  their 
contract. 

The  special  appeal  is  dismissed  with  costs. 


The  4th  January  1872. 
Present : 

m 

The  Hon'ble  Louis  S.  Jackson  and  Dwarka- 
nath  Mitter,  Judges, 

Special  Appeal  (by  one  Defendant  againalt 

another). 

Case  No.  908  of  1871. 

Special  Appeal  from  a  decision  passed  l>y 
the  Additional  Judge  of  Jessore,  dated 
the  1st  July  iSjJ,  modifying  a  decision 
of  the  Sudder  Moonsiff  of  that  District, 
dated  the  ist  A  ugust  i8yo,  •  ^ 

Ramessur  Ghose  (one  of  the  Defendants), 

Appellant, 

versus 

Azeem  Joardar  (the  other  Defendant), 
Respondent, 


*  Tjiis  decision  is  also  reported  in  14  W.  R.  437. 
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Baboo  Bhugobuiiy  Churn  Ghose  for 
Appellant. 

No  one  for  Respondent. 

A   special  appeal  cannot  be    eatertained  by  one 
defendant  against  another. 

Jackson,  y, — We  think  that  this  special 
appeal  cannot  be  supported.  The  suit  was 
brought  by  a  certain  Lokenath  Talee  against 
Azeem  Joardar  and  Ramessur  Ghose.  The 
plaintiff,  who  it  seems  holds  under  Ramessur, 
obtained  a  decree  in  the  Court  of  first  in- 
stance, and  against  that  decree  Azeem  Joar- 
dar appealed.  Upon  this  appeal,  the  Judge 
went  into  the  question  of  title  as  between 
Ramessur  and  Azeem  Joardar ;  but  finally  he 
cut  down  his  decree,  making  a  declaration  as 
to  the  limited  nature  of  the  plaintiff's  rights. 
Ramessur,  one  of  the  defendants,  now  appeals 
specially  against  his  co-defendant,  Azeem 
Joardar.  It  is'  clear  that,  on  the  one  hand, 
we  cannot  entertain  a  special  appeal  by  one 
defendant  against  another,  nor,  on  the  other 
hand,  can  it  be  supposed  that  the  decision  of 
the  Court  below  has  decided  anything  as 
between  the  two  defendants. 

The  appeal  is  dismissed. 


The  8th  January  1873. 

Present: 

The  Hon'ble  Louis  S.  Jackson  and  Dwarka- 
nath  Mittcr,  Judges. 

Suit  against  Guardian— Liability  of  Minor— 
Bona  fides— Execution  (by  arrest' of  Minor's 
person).         » 

Case  No.  313  of  1871, 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  0/  Tipper  ah ,  dated  the  i^th 
May  i8yi, 

Sberafutoolla  Chowdhry  (Judgment-debtor), 

Appellant, 

versus  * 

Sreemutty  Abedoonissa  Bibee  (Decree- 
holder),  Respondent, 

Mr.  R.  E.  Twidale  for  Appellant. 

Baboo  Rebut  tee  Chunder  Banerjee  for 
Respondent. 

^  In  a  suit  arainst  a  minor's  father  as  the  minor's  guar- 
dian during  tne  minor's  minority,  where  the  good  faith 
of  the  parties  is  not  impugned,  the  minor  is  hs^blc. 


In  tlie  absence  of  any  valid  reason  to  the 
execution  may  be  taken  out  by  means  of  a  warrant  i 
the  arrest  of  the  minor's  person. 

Jackson,  J . — In  this  case,  the  appeih 
has  had  execution  taken  out  against  him^op 
decree  obtained  at  the   suit  of   his  wife] 
mother  against  his  father  in  the  capacity 
guardian  to  him,  appellant. 

On  appeal  before  us,  it  is  contended, 
that  the  appellant  is  not  liable  ;  and,  second] 
that   the   particular  mode   of  execution 
arrest  of  his  person  should  not  have 
resorted  to. 

The  decree  was  obtained  against  his  fath< 
as  his  guardian  during  his  minority,  w1 
is  the  usual  form  in  the  Indian  Courts,  whij 
in  England  the  infant  or  minor  is  sued,  tbou^ 
represented  by  his  next  friend.  There  is 
doubt  that  in  a  case  of  this  nature,  where 
good  faith  of  the  parties  is  not  impi 
the  minor  is  liable. 

Then,  as  to  whether  it  was  or  was  not 
per  to  take  out  execution  by  means  af| 
warrant  for  his  arrest,  no  cause  was  si 
before  the  lower  Court  why  this  mode 
execution  should  not  have  been  adopted, 
is  the  appellant  able  here  on  appeal  before] 
to  urge  any  valid  reason  against  it. 

The  appeal  is  dismissed  with  costs. 


The  9th  January  1872. 
Present : 

The  Hon'ble  Louis  S.  Jackson  and  Dwi 
nath  Mitter,  Judges. 

Act  X.  of  x8S9, 8.  6 — Presumption  of 
payment  of  Rent — Evidence. 

Case  No.  959  of  1871. 

Special  Appeal  from  a  decision   passed 
the    Judge    of  Jessore,    dated    the  /^ 
May    i8jr,    reversing  a   decision    of 
Moonsiff  of  that  District,  dated  the  i| 
January  i8ji. 

Sreenath  Bose  (Plaintiff),  Appellant, 

versus 

Poglian  MoUa  and  others  (Defends 

Respondents. 

Mr,  J.  S.  Rochfort  for  Appellant, 

Baboo  Anund  Chunder  Ghossal  for 
Respondents. 

The  presumption,  under  section  6,  Act  X.  of 
cannot  be  established  by  imperfect  and  unprored 
dence. 

Jackson,  J, — It  is  quite  clear  in  this 
that  the  decision  of  the  Lower  Appellate  O 
cannot  be  sustained. 
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The  plaintiff  zemindar  saed  to  enhance  the 
defendant's  rent.  The  defendant  set  up  pay- 
ment of  uniform  rent  for  twenty  years,  and 
diereapon  claimed  exemption  from  enhance- 
in^  The  Additional  Moonsiff,  Baboo  Bistoo 
B^aree  Mookerjee,  who  has  also  been  a 
Deputy  Collector  of  considerable  experience, 
considered  the  defendant's  plea  not  proved, 
md  gave  the  plaintiff  a  decree,  not  exactly 
fer  the  sum  he  claimed,  but  for  a  certain 
increase. 

On  ^peal,  the  Judge  took  into  considera- 
tion a  number  of  dakhillas  which  the  defend- 
^ist  produced,  and  considering  these  dakhil- 
[|»  g;enaine,  and  that  they  made  out  payment 
|ftf  rentat  the  rate  specified  by  the  defendant, 
held  that  defendant  was  entitled  to  the 
lefit  of  the  presumption  arising  from  such 
)f,  and  he  reversed  the  decision  of  the 
msiff. 

On  special  appeal,  it  is  contended  that  the 

Mllas  were  entirely  unproved,   and  that 

isequently  the  Judge's  decree  was  based 

that  which  was  not  evidence.     The  re- 

lent's  pleader  is  obliged  to  admit  that 

is  so,   and  that  the  dakhillas  are   not 

?ed  or  attested    in   any   way.     Some   of 

sm  appear  to  have  been  produced  in  a  for- 

ir  gait,  and  the  Judge   professes   himself 

tisfied  with  them.     But  this  only  applies  to 

u  of  the  dakhillas. 

The  defendant   cites   a  witness  who  had 

in  a  naih  in  the  mouzah  some  years  pre- 

I^Qslj   but    he    stated   that   none    of    the 

^hillas  were  in  his   handwriting,  and  he 

Id  not    identify   any    of    them.     Other 

icsses  were  cited,  who  did  not  however 

:nd,  although  every  means  was  adopted  to 

ipel  their  attendance,  anc^  it  is  impossible 

say  what  the  eflfect  of  their  evidence  would 

re  been.    There  is   also   very   little   oral 

timony    to    corroborate    the    defendant's 

iment.    But  the  evidence  on  which  the 

Ige  has  relied,  as  proving  payment  of  rent 

an  nniform  rate  for  twenty  years,  has  been 

tons,  and  it  only  amounts  to  a  dogmatical 

iment  that  the  defendant  had   held   the 

for  a  long  time,  and  that  his  rent  had 

tver  been  changed. 

It  would  be  extremely  unsafe  if  the  pre- 
option under  section  6,  Act  X.  of  1859, 
sre  to  be  set  up  by  evidence  of  this  descrip- 

;The  defendant  himself  has  not  appeared 

'^^  given  his  evidence,  and  it  does  not  appear 

-  the  zemindar  was  summoned  to  produce 

hooks  to  show  the  entries  of  payments  by 

'  defendant.    It  must  be  admitted  that  the 


evidence    of  the   defendant   is  of    a    most 
imperfect  character. 

We  cannot  send  back  the  case  to  be  tried 
on  that  evidence ;  but  we  must  hold  that  the 
defendant  has  not  made  out  his  plea  of  pre- 
sumption. 

The  case  must,  however^  go  back  to  the 
Judge  to  try  the  other  question,  as  to  the  rate 
of  rent  which  the  defendant  is  liable  to  pay. 

Costs  will  abide  the  event. 


The  9th  January  1872. 

Present : 

The  Hon'ble  Louis  S.  Jackson  and  Dwarka- 
nath  Mitter,  Judges. 

Act  VIII.  of  Z859,  8.330— Dispossession  (under 
colour  and  in  execution  of  Decree). 

Case  No.  932  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Jessore,  dated 
the  Qyth  April  i8*jt  reversing  a  decision 
of  the  Moonsiff  of  that  District,  dated 
the  rgth  December  iSyo, 

Judoo  Kapalee  (Plaintiff),  Appellant, 

versus 

Issur  Chunder  Roy  and  another  (Defend- 
ants), Respondents, 

Mr.   R.    T.  Allan  and    Baboo    Romanaih 
Bose  for  Appellant. 

Baboo  Chunder  Madhub  Ghose  for 
Respondents. 

Held  that  the  Judg^e  need  not  have  s^one  into  the 
auestion  as  to  whether  the  petitionerVas  entitled  to  relief 
under  section  330,  Act  VIII.  of  1859,  when  the  parties 
were  agreed  that  the  defendant  had  dispossessed  the 
plaintiff  under  colour  and  in  execution  of  a  decree  which 
he  had  obtained;  it  being:  immaterial  whether  that 
dispossession  was  effected  by  a  Court  officer  or  not, 
and  whether  the  land  in  question  was  comprised  in  the 
decree  or  not. 

Jackson,  7.— We  think  the  Judge  has 
erroneously  set  aside  the  order  of  the  Moon- 
sifE  in  this  case. 

The  petitioner  under  section  230  com- 
plained that  he  had  been  dispossessed  of 
certain  lands  which  were  in  his  possession  by 
the  defendant  in  execution  of  a  decree  which 
the  defendant  had  obtained  against  a  third 
party,  and  he  alleged  at  that  time  that  the 
land  in  question  was  comprised  in  the  decree 
which  the  opposite  party  had  obtained.  After- 
wards he  got  leave  to  amend  his  petition, 
by  saying  that  the^land  was  not  comprised  in 
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the  decree,  but  that  the  dispossession  took 
place  under  colour  of  that  decree. 

The  defendant  did  noi  deny  this  allegation, 
and  he  asserted  that  he  had  got  the  land  in 
qtiestion  under  the  decree,  that' he  was  justly 
entitled  to  the  land,  and  that  the  petitioner 
had  no  right  to  it. 

No  evidence  appears  to  have  been  taken 
in  the  Court  of  the  Moonsiff ;  but  the  Civil 
Court  Ameen,  who  seems  to  have  been  the 
same  officer  who  was  employed  in  the  execu- 
tion of  the  decree,  reported  that  he  had  not 
given  the  defendant  possession  of  this  land. 
The  Moonsiff  however,  finding  that  the 
plaintiff  was  in  possession  of  the  land,  and 
was  entitled  to  it,  gave  him  a  decree. 

The  Judge,  relying  upon  the  report  of  the 
Ameen,  set  aside  the  Moonsiff's  order,  hold- 
ing that  the  petitioner  was  not  entitled  to  relief 
under,  section  230.  Under  the  circum- 
stances, the  Judge  need  not  have  gone  into 
that  question  when  the  parties  were  agreed 
that  the  defendant  had  dispossessed  the 
plaintiff  under  colour  and  in  execution  of  a 
decree  which  he  had  obtained.  Whether 
that  dispossession  was  effected  by  an  officer 
of  Court  or  not  is  not  of  importance,  and  it 
is  of  no  consequence  whether,  as  the  plaintiff 
first  stated,  the  land  was  comprised  in  the 
decree  or  not. 

It  is  sufficient  for  us  to  say  that  the  appli- 
cation under  section  230  was  iu  order  and 
was  made  in  time. 

The  decree  of  the  Judge  must  be  set  aside, 
and  the  case  remanded  to  him  to  enquire 
whether  the  plaintiff  was  in  bond-fide  posses- 
sion of  the  land,  and  is  entitled  to  it. 

Costs  will  follow  the  result. 


w 

The  9th  January  1872. 
Present  : 

The  Hon'ble  Louis  S.  Jackson  and  Dwarka- 
nath  Mitter,  Judges, 

Settlements  (Temporary  and  Permanent)— 
Rlg^fats  of  Proprietor— Putneedar  (Disposses- 
sion of)* 

Case  No.  381  of  1871. 

.  Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Nuddea^  ^  dated 
the  2gth  November  rSyo,  affirming  a  deci- 
sion of  the  Subordinate  Judge  of  that 
district^  dated  the  ijth  September  i86g, 

Messrs.  R.  Watson  &  Co.  (some  of  the 
Defendants),  Appellants, 

versus 

Ranee  Brojo  Soonduree  Debia  (Plaintiff)  and 
another  (Defendant),  Respondents, 


Baboo  Mohinee  Mohun  Roy  for  Appellants. 

Baboos  Unnoda  Per  shad  Banerjee  and  Mokesk 
Chunder  Chowdhry  for  Respondents. 

The  Lower  Appellate  Court's  order  apon  remand,  tint 
plaintiff  be  declared  entitled  to  the  pema&oeat  seme> 
ment  of  the  land  in  dispute  instead  of  the  defendants^ 
and  that  she  be  substituted  for  the  defendants  as  pm* 
prietor  and  declared  liable  to  pay  the  rent  of  tbeesbiite 
instead  of  the  defendants,  was  confirmed  in  special  ap- 
peal, subject  to  the  proviso  that  the  declaration  of  tne 
plaintiff's  rights  row  made  will  not  entitle  ber  to  di»> 
possess  the  defendants  if  they  be  in  possession  ol  tke  -i 
land  as  putnccdars. 

Jackson^  J, — The  facts  of  this  case  have 
already  been  stated  at   considerable  lengtl^j 
in  the  judgments  of   the  lower  Courts,   a9:i 
well  as  in  the  order  of  this  Court  when  thej 
case  was  remanded  on  the  fornaer   heario 
in  1868  * 

It  is  unnecessary  now,   we  think,  to  do 
more  than  state  briefly  the  questions  wludi 
we  have  had  to  consider,  and  our  determiiift»i 
tion  of  those  questions. 

By  our  order  of  remand,  the  Lower  Ap*' 
pellate  Court  was  directed  to  consider  whe- 
ther  the  plaintiff  was  the  person  entitled 
a  permanent  settlement  of  the  chur  in  q 
tion,  and  whether,  if  so,  such  right  had 
impaired  by  reason  of  a  sale  for  arrears 
Government  revenue  during  the  pend 
of  the  temporary  settlement  in  1850. 

We  have  no  manner  of   doubt   that 
Lower  Appellate  Court  has  rightly  decid 
both   that   the   plaintiff  was  the  person  « 
titled  to  the  permanent  settlement,  and 
the  effect  of  the  sale  in  i  S  50,  whether  that 
of  sale  was  correct  or  no,  was  noihing 
than  a  sale  of  the  right,  title,  and  interest 
the  settlement-holder  under  the   tern 
settlement    of    1842.    Consequently,    wi 
the  time  came  for  concluding  the  per 
settlement,    the    Raja  of   Nattore,     or 
person    representing    the   family,    was 
person  entitled  to  the  permanent  settle 

We  should  have  supposed  that,  if  the  plai 
iff   had    been   properly   advised,    his   pi 
should  have  asked  that  the  settlement  gram 
by  the  Collector  in  1862  to  Messrs.  W; 
&  Co.  should  be  set  aside,  that  not  being 
form  of  settlement  to  which  they  wereentil 
and  that  a  new  settlement   of  that  d 
tion  should  be  entered  into  with  the  plal 
But  as  the  plaintiff  has  not  asked  for  this, 
the  circumstances  of  the  case,  we  think  ik 
the  Judge  was  right  in  granting  the    pa 
cular  relief  asked  for,  that  is  to  say,  that 
plaintiff  should  be  declared  entitled  to 
permanent  settlement   instead    of   die 
fend  ants,  and  that  she  should  therefore 

•  10  W.  R.  395. 
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wbstituted  for  the  defendants  as  proprietor,    Brindabun  Chunder  Sircar  Chowdhry  and 


ind  declared  Itable  to  pay  the  rent  of  the 
»tate  instead  of  the  defendants. 

Another  question  raised  in  special  appeal 
w«3  .whether  the  plaintiff  ought,  under  the 
decree  of  Court,  to  obtain  possession  of  the 
land  in  dispute. 

It  does   seem,   with   advertence  to    sec- 
tion 4,  Regulation  XI.  of  182 5, that  the  defend- 
ants assumed  that,  as  they  held  a  putntt  of 
the  parent  mehaly    they    were    entitled    to 
possession  of  this  land  as  against  the  zemin- 
dar, and  the  judgment  of  the  Court  of  first 
rostance  appears  to  have  contemplated  merely 
such  possession  as  a  zemindar  would  be  en- 
titled to  without  raising  any  question  as  to 
tbe  rights  of  other  parties.     But  the  declara- 
tion in  that  respect  is  somewhat  vague,  and 
k  is  impossible  for  us  to  avoid  the  supposi- 
tion that  the  plaintiff  in  the  suit  did  intend, 
as  a  portion  of  the  relief  sought,  10  ask  for 
actual  and  immediate  possession.     We  think 
that  we    ought    to    make    the    declaration 
precise  in  disposing  of  this  appeal,  and  to 
laj  that  the    declaration  of  the    plaintiff's 


another  (two  of  the  Defendants),  Appel- 
lants, 

versus 

Bhoopal  Chunder  Biswas  and  others 
(Plaintiffs),  Respondents. 

Baboo  Gopal  Lall  Mitter  and  Nil  Madhuh 
Bose  for  Appellants. 

Baboo  Chunder  Madhub  Ghose  for    . 
Respondents. 

After  adverse  possession  of  immoveable  property  for 
more  than  twelve  years,  a  new  period  of  limitation  can- 
not commence  to  run  by  the  mere  circumstance  of  a 
transfer  of  rights  or  supposed  rijj^hts. 

A  compromise  by  which  a  lessee  relinquished  the  land, 
and  to  which  the  owner  was  no  party,  creates  no  cause 
of  action  on  the  part  of  the  owner  or  of  any  person 
holding  under  him. 

The  zemindar  or  owner  is  bound  by  the  dispossession 
suffered  by  his  ijaradar. 

Jackson,  J. — In  this  suit,  which  was  for 
the  recovery  of  possession  of  some  beegahs  of 
land  alleged  to  belong  to  talook  No.  384, 
which  the  plaintiff  had  purchased,  the  Court 


i«hts  now  made  will  not  entitle  her  to  dis-    °^  'l^s*  '"/'t"''^  "^''^  '''^l  '!l^  ^As^x^t  pos- 
fossess  tbe  defendants  if  they  be  in  posses-    f^^'on  of  the  defendant  had  existed  for  so 


•lion  of  the  land  as  putneedars. 

Lastly,  as  to  the  matter  of  costs,  after 
giving  it  a  good  deal  of  consideration,  regard 
t^ng  had  to  the  circumstance  that  the  de- 
ifendants,  contrary  to  the  application  of  the 
fSanee  of  Nattore  at  the  time  of  the  settle- 
jSent,  obtained  from  the  Collector  a  perma- 
snt  settlement  to  which  they  were  not  en- 
led,  and  that  the  plaintiff  must  have  been  a 
deal  prejudiced  by  this  act  of  theirs,  we 
ink  we  should  not  disturb  the  order  of  the 
ilower  Courts  on  this  point,  and,  with  re- 
to  this  appeal,  we  direct  that  each 
[lanj  should  pay  his  own  costs. 


The  9th  January  1872. 

Present : 

|The  Hon'ble  Louis  S.  Jackson  and  Dwarka- 
nath  Mitter,  Judges. 

itioQ—Adverse  Possession — Immoveable 

Prooertjr  —.Cause  of  Action  —  Transfer   of 

Rights-^Compromise— Dispossession —  Ijara- 
dar. 


long  a  period  of  time  as  to  bar  the  suit.  The 
District  Judge,  on  appeal,  overruled  this  de- 
cision, holding  that  limitation  did  not  dpply 
upon  the  grounds  which  he  has  stated.  The 
Judge  says  in  the  first  place  that,  although 
the  plaintiffs  were  not,  as  they  contended,  by 
reason  of  their  purchase  from  Government, 
entitled  to  the  benefit  of  the  sixty  years'  rule, 
yet  he  conceived  that  their  cause  of  action 
accrued  on  the  day  on  which  they  purchased. 
It  appears  to  us  that  there  is  no  foundation 
for  that  opinion.     It  would  be  a  very  serious 

I  matter  if,  after  adverse  posse^ssion  of  immove- 
able property  for  a  period  of  more  than  12 
years,  by  mere  circumstance  of  a  transfer  of 
rights  or  supposed  rights,  a  new  period  of 
limitation  were  to  commence  10  run.  The 
Judge  then  goes  on  to  say:  "I  think  that 
"  the  suit  is  within  time  on  other  grounds, 
*'  as  well  as  the  period  running  from  the  date 
'^  of  purchase,  for  a  fresh  cause  of  action  may 
''  rightly  be  said  to  have  accrued  to  the  own- 
*'  er  of  the  talook  from  the  date  on  which  the 
"  lessee,  by  a  compromise  to  which  he  was 
**not  a  party,  relinquished  the  land."  Even 
if  this  were  a  correct  statement  of  what  oc- 
curred in  the  present  case,  we  should  be  un- 
able to  agree  with  the  Judge  on  this  [>oint. 
It  appears  to  us  that,  under  the  circumstances, 
the  compromise  10  which  the  owner  was  no 
party  does  not  create  any  cause  of  action  on 


Case  No.  954  of  1871. 

^ttcial  Appeal  from  a  decision  passed  by 
the  Judge  of  the  24f'Pergu?inahs,  dated  the 
J'-f'  Ji*ly   i8yi,  reversing  a  decision  of  ,      , 

Mi  iiubordinate  Judge  of  the  District,  \  his  part,  or  on  the  part  of  any  person  holding 
^(^ttd  the  2^h  November  iSjo,  under  him. 
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Then  it  is  contended  that  there  is  another 
ground  on  which  the  limitation  may  be  avoid- 
ed, that  is  to  say,  that  the  dispossession  was 
alleged  to  have  taken  place  while  the  mehal 
or  lot  was  in  the  occupation  of  the  ijaradar^ 
and  the  zemindar  or  owner  is  not  bound  by 
the  dispossession  suffered  by  his  ijaradar. 
We  are  referred  to  a  case  in  the  loih  Week- 
ly Reporter,  page  15,  in  which  I  was  one  of 
the  Judges  concerned.  That  case  was  ver}' 
different  from  the  present ;  there  it  was  prov- 
ed that,  during  the  continuance  of  the  pui' 
nu  tenure,  a  trespasser  had  got  into  his  hands 
certain  lands  comprised  in  that  tenure ;  the 
zemindar  afterwards  came  into  possession  of 
the  mehal,  having  acquired  the  putneedar's 
rights  by  purchase  at  a  sale  for  arr^rs  of 
rent ;  and  it  was  held  that  the  putneedar  be- 
ing unable  by  law  to  create  incumbrances, 
and  the  zemindar  having  a  right  to  cause  the 
land  to  be  conveyed  to  a  new  purchaser  in 
the  same  state  as  he  had  granted  it,  the  tres- 
passer stood  in  the  position  of  an  unauthor- 
ized incumbrancer ;  and  it  was  also  observed 
that  it  would  be  extremely  hard  to  compel 
the  landlord  to  bring  a  suit  immediately  a 
trespass  is  committed  upon  his  tenant.  We 
think  that,  in  the  present  case,  the  limitation 
was  properly  pleaded  and  established,  and 
the  Judge  was  wrong  in  overruling  that  plea. 
Then  it  is  said  that  the  plaintiff  gave  oral 
evidence  to  prove  the  fact  of  possession  with- 
in twelve  years.  It  is  only  necessary  to  say 
that  such  evidence  is  in  direct  contradiction 
of  his  own  allegation  in  the  plaint — an  alle- 
gation which  goes  to  show  that  the  purchaser 
never  got  into  possession  of  this  land,  but 
on  going  to  take  possession  after  his  purchase 
was  obstructed  by  the  defendant.  That  argu- 
ment was  used,  ^nd  very  properly  used,  we 
think,  by  the  Subordinate  Judge  in  disposing 
of  this  case.  The  J  udge  has  not  referred  to 
the  evidence,  and  we  may  assume  that  the 
plaintiff  did  not  bring  it  to  his  notice.  It  is 
not,  therefore,  necessary  for  the  ends  of  justice 
that  we  should  remand  this  case  to  the  Judge 
for  a  finding  upon  that  evidence.  Under 
these  circumstances,  all  that  we  have  to  do  is 
to  reverse  the  judgment  of  the  Judge,  and 
restore  that  of  the  Court  of  first  instance 
with  costs. 


Case  No.  615  of  1871. 


The  9th  January  1872. 

Present : 

The  Hon'ble  Louis  S.  Jackson  and  Dwarka- 
nath  Mitter,  Judges, 

Evidence^Exclasion  of  Copies— Pecrees, 


Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Chiitag&ng, 
dated  the  4th  March  i8yi^  reversing  a 
decision  of  the  Moonsiff  of  Seetakoimi, 
dated  the  22nd  January  tSyo. 

Sreemutty  Luzina  Bibee  (Plaintiff), 
•    Appellant, 

versus 

Juggo  Mohun  Dutt  (Defendant), 
Respondent. 

Baboo  Nullit  Chunder  Sein  for  Appellant, 

Baboo  Huree  Mohun  Chuckerbutty  for 
Respondent. 

The  Judge  was  held  to  have  been  wrong  in  sommarily 
excluding  copies  of  a  kobala^  and  of  certain  adaissons 
from  evidence,  mereljr  because  they  were  copies  and  not 
originals,  when  no  objection  was  taken  to  them,  andta 
having  rested  his  decision  against  the  plaintiflTs  title 
upon  two  decrees,  one  of  which  was  not  between  the 
parties  to  this  suit,  and  the  other  had  been  found  by  the 
nrst  Court  to  have  been  fraudulently  obtained,  wMioBt 
any  enquiry  having  been  made  into  this  matter  by  tte 
Judge. 

Jackson,  y, — This  case  was  remanded  10 
the  Lower  Appellate  Court  for  the  trial  of 
certain  issues  stated  ;  and  those  issues  have 
now  been  tried  by  the  Judge,  who  is  of  opi* 
nion  that  the  plaintiff's  suit  is  not  made  OfOt, 
and  who  has  therefore  reversed  the  decision 
of  the  first  Court. 

It  is  shown  to  us  on  special  appeal  that 
the  Judge  has  based  his  judgment,  ferst^  OQ 
the  exclusion  of  certain  evidence  adduced  bf 
the  plaintiff,  and,  secondly,  on  certain  decrees^ 
which  he  held  to  be  conclusive  against  the 
plaintiff's  title. 

As  to  the  first  matter,  namely,  the  esclii*< 
sion  of  evidence,  the  Judge  has  applied  to 
such  evidence,  that  is  to  say,  to  a  copy  (tf  a 
kobala   and   a  copy  of  certain   admissioiiS; 
made  by  Abdool  Ruzzaq,  the  strict  rales  of' 
the  English  Law  of  Evidence.     If,  on  sock 
evidence  being  tendered  at  the  trial,  it  had 
been  objected  to,  and  such  objection  had  nol  \ 
been  overruled,  the  Judge  would  have  been. 
quite  right  to  decide  the  case  in  accordance 
with  the  English  rule.     But  when  we  see 
that  the  evidence  is  of  a  kind  which,  if  the  •] 
objection  had  been  taken,  might  have  led  to 
the  production  of  primary  evidence,  and  that 
no  objection  was  made,  and  copies  of  the 
kobala  and  of  the  admissions  were  tendered 
and   received,  we  think  the  Judge  was  not 
right  in  summarily  excluding  those  docuioMte 
merely  because  they  were  copies  and    not 
originals.     Assuming  that  the  judgment  of 
the  Court  below  ha$  been  affected  by  the 
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exclusion  of  the  evidence,  it  follows  that  the 
case  mast  be  remanded  in  order  that  the 
Judge  should  take  it  with  the  rest  of  the 
evidence  into  consideration,  and  pronounce 
a^ecision  upon  it. 

But  it  is  said  that  the  Judge  rests  his  deci- 
sion apon  other  grounds,  namely,  on  certain 
decreeswhich  he  considered  conclusive  against 
the  plaintiff's  title.  As  to  these  decrees,  one 
of  them  is  shown  not  to  have  been  between 
the  parties  to  this  suit;  but  the  other,  if 
obtained  bond  fide^  would  have  the  effect  oi 
concloding  the  plaintiff's  title.  But  this 
decree  has  been  found  by  the  Moonsiff  to 
have  been  obtained  fraudulently.  He  says  : 
"It  is  no  wonder  that  Aleema  Bibee  might 
*'have  held  back  the  copy  of  the  kohala 
"and  other  proofs  in  the  above  case  (in 
•* which  the  decree  in  question  was  obtained) 
"with  the  object  of  destroying  the  rights  of 
"the  mortgagee." 

It  will  be  necessary  for  the  Judge  to 
Coqaire  into  this  matter,  and  if  he  finds  the 
decree  to  have  been  fraudulently  obtained, 
k cannot  be  held  to  prejudice  the  plaintiff  in 
Mv  way. 

It  is  said,  however,  that  the  order  of  re- 
mand restrained  the  Judge  from  going  into 
Ihat  qoestion,  and  we  are  referred  to  these 
lords  in  the  order  of  the  learned  Judge 
remanding  the  case :  '*  The  question  of  fraud 
''hardly  enters  into  this  case,  because  if 
^Aleema  Bibee  was  the  purchaser  of  the 
"property  from  Abdoor  Ruzzaq,  and  had 
''mortgaged  this  property  to  the  plaintiff, 
**the  defendant  cannot  make  a  valid  purchase 
*from  Abdoor  Ruzzaq." 

It  is  quite  clear  that  this  passage  refers,  not 
to  any  fraud  on  the  part  of  Aleema  Bibee,  but 
to  fraud  on  the  part  of  Juggo  Mohun,  and  it 
was  not  intended  that  all  questions  of  fraud 
or  coilusion  should  be  excluded  from  consi- 
deration, but  that  the  particular  question 
Inferred  to  was  not  material. 

With  these  observations,  the  case  is  re- 
laanded  to  the  Judge  for  trial.  Costs  will 
«We  the  event. 


The  i6th  January  1872. 
Present : 

The  Hon'ble  Louis  S.  Jackson  and  A.  G. 
Macpherson,  Judges, 

^Btwdary   Diapntes  —  Khusrah  —  Evidence  — 
Uting  other  Decrees  between  same  Parties. 

Miscellaneous  Appeal  from  an  order  passed 
hy  the  Judge  of  Sarun,  dated  the  jrst 


December   i8yo,  modifying  a  decision  of 
the  Subordinate  Judge  of  that  District, 
dated  the  uth  August  iS6g. 

Maharajah  Rajendro  Kishore  Singh  Bahadoor 
(Decree-holder),  Appellant, 

versus 

Hyabul  Singh  and  others  (Judgment-debtors), 

Respondents. 

Mr,  J,  T,  Woodroffe  for  Appellant. 

•    Baboo  Mohesh   Chunder  Chotvdhry  for 

Respondents. 

The  appellant  having^  obtained  a  decree  in  1854, 
declaring  nim  entitled  to  erect  boundary  pillars  accord- 
ing to  a  certain  khusrah,  held  that  it  was  now  a 
work  of  great  difficulty  to  ascertain  and  define  the 
boundaries,  and  that  the  Court  in  executing  that  decree 
was  not  precluded  from  taking  into  consideration  other 
decrees  between  the  same  parties,  not  as  contradicting  or 
altering  that  >^/tU5ra/i,  but  as  explaining  and  supporting 
the  views  taken  by  the  Court  of  what  the  boundaries 
really  were  according  to  the  khusrah. 

Jacfison,  J. — I  HAVE  considered  this  case 
since  it  was  argued  last  September,  and  I 
see  no  reason  to  think  otherwise  than  I  did 
at  the  hearing,  namely,  that  justice  has  been 
done  between  these  parties  as  effectually  as 
any  one  could  hope  for  in  the  state  of  things 
shown  by  Mr.  Woodroffe,  and  indeed  that 
the  conclusion  arrived  at  by  the  Subordinate 
Judge  upon  these  complicated  facts  is  in  all 
probability  correct. 

This  officer,  who  visited  the  disputed 
locality  in  person,  and  remained  about  five 
days  on  the  spot,  has  given  excellent  reasons 
in  support -of  his  decision,  and  has  taken 
precisely  the  same  course  which  I  myself 
adopted,  when  a  Zillah  Judg^  many  years  ago, 
for  the  termination  of  a  similarly  protracted 
boundary  dispute  in  Rajshahye. 

It  is  highly  improbable  that  a  sounder 
opinion  can  ever  be  formed  when  the 
problem  is  to  trace  a  boundary  line  which 
was  laid  down  twenty  years  ago,  and  of  which 
the  indications  of  course  became  year  by 
year  fainter. 

The  question  in  truth  is  one  of  fact,  and  it 
is  fjir  from  easy  to  see  on  what  ground  the 
interference  of  this  Court  in  a  special  appeal 
in  this  execution  case  could  be  justified. 

The  gist  of  Mr.  Woodroffe's  contention 
appeared  to  be  that,  whereas  the  special 
appellant  had  got  an  absolute  decree  declaring 
him  entitled  to  set  up  his  boundary  marks 
in  accordance  with  Mahboob  Ali  Ameeft's 
Ithusrah,  the  Court  executing  the  decree 
should  have  looked  to  that  khusrah  alone, 
and  should  not  have  taken  into  consideration 
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previous  decisions  in  favour  of  the  defendant 
apparently  in  conflict  with  that  khusrah. 

But,  in  the  first  place,  I  do  not  conceive  it 
to  be  possible  that  the  Court  which  gave  the 
special  appellant  his  decree  could  have  intend- 
ed by  its  declaration,  in  a  form  of  words 
liable  to  be  variously  interpreted,  to  override 
express  decisions  in  favour  of  the  defendant 
in  respect  of  defined  pieces  of  land.  And, 
secondly,  I  conceive  that  when  the  Court 
executing  the  present  decree  found  itself  in 
doubt  as  to  the  identity  of  particular  objects 
described  in  the  khusrah,  it  naturally  looked 
for  light  from  previous  or  contemporaneous 
decisions  between  the  same  parties,  reason- 
ably enough  assuming  that  such  decisions 
would  be  in  accordance  with  the  otherwise 
declared  rights  of  the  disputants. 

I  am,  therefore,  of  opinion  that,  even  were 
interference  possible,  we  should  do  infinite 
harm  by  re-opening  a  question  upon  which 
there  could  be  no  expectation  of  a  more 
satisfactory  judgment  being  passed  than  that 
of  the  Sobordinate  Judge,  slightly  modified, 
as  it  has  been,  by  the  Lower  Appellate  Court. 

The  special  appeal  must,  consequently,  be 
dismissed  with  costs. 

Macphtrson,  J.— It  appears  to  me  also 
that  we  ought  not  to  interfere  with  the  judg- 
ment of  the  lower  Court. 

In  1854  the  appellant  instituted  a  suit, 
praying  for  confirmation  of  his  possession, 
and  for  a  declaration  of  his  right  to  erect 
boundary  pillars  "according  to  Mahboob 
Ali's  khusrahy  On  December  29th,  1859, 
the  Sudder  Court  practically  decided  that  he 
was  entitled  to  the  decree  he  •  sought  for. 
The  appellant  is  now  seeking  to  execute  his 
decree  by  having  the  boundaries,  **  according 
to  Mahboob  All's  khusrah,'*  ascertained  and 
marked  out  by  pillars.  Mahboob  Ali's  khus- 
rah  is  dated  the  6ih  of  June  1851,  and 
there  has  been  constant  litigation  between 
the  parties  ever  since  that  date  as  well  as 
prior  to  it.  It  is  unnecessary  to  say,  there- 
fore, that  H  must  now  be  a  work  of  extreme 
difficulty  to  ascertain  and  define  the  bean- 
daries  which  the  appellant  in  1854  sought  to 
mark  out.  • 

The  question  is  merely  one  of  fact — what 
are  the  boundaries  according  to  Mahboob 
All's  khusrahP  It  is  not,  therefore,  pn'md 
facie  a  proper  subject  of  special  appeal. 
The  matter  has  been  repeatedly,  and  eventu- 
ally most  carefully,  enquired  into.  The 
Subordinate  Judge  of  Sarun  himself  went  to 
the  spot  and  examined  the  ground,  and  then 
fixed,  so  far  as  he  could  from  the  materials 
before  him,  what  the  boundaries  are  according 


to  Mahboob  Ali's  khusrah.     In  the  results 
arrived   at   by  the   Subordinate   Judge  the  , 
Judge  concurs,  subject  only  to  some  slight 
modifications ;  and  I  do  not  see  that  any  error ! 
has   been   committed   on   which   to  bas^a^ 
special  appeal. 

It  is  said  that  other  decrees  have  beeo  \ 
referred  to,  and  acted  upon,  which  ought  not  \ 
to  have  been  looked  at.     But,  so  far  as  I  can 
understand  the  case  in  the  exceedingly  com- 
plicated state  in  which  it  is  now  before  us, 
those  decrees  are  not  used  as  contradicting 
or  altering  Mahboob  Ali's  khusrahy  but  as 
explaining  and  supporting  the  views  taken  \ 
by  the  lower  Courts  of  what  the  boandanefj 
really    were    according   to   Mahboob   Ali'i 
khusrah.     The  Subordinate  Judge  is  qar 
right  in  saying  that  the  decree  which  t 
appellant  obtained  is  not  one  under  which 
the  appellant  is  entitled  to  anything  more 
than   a   mere  marking  out  of  boimdaries,^ 
'*  according  to  Mahboob  Ali's  khusrah  J"'  asj 
directed  by  the  decree.     It  is  in  no  sense  a^ 
decree  for  possession. 

This  appeal,  therefore,  will  be  dtsmi 
and  the  order  of  the  Judge  will  be  affirm' 
with  costs. 


The  21st  February  1872. 

Present  : 

The  Hon'ble  Louis  S.  Jackson  and 
F.  A.  Glover,  Judges, 

Splitting  of  Cause  of  Action— Act  VIII.  of 
s.  7— Rent  Sait»— Res  Adjadicata— Act 
of  1859,  8.  3. 

Cases  Nos.  1201  and  iao2  of  1871. 

Special  Appeals  from  a  decision  passed 
the     Officiating    Judge    of    Chittagi 
dated  the  j/A  August  i8yi,  reversing 
decision    of   the    Moonsiff  of  Co^ 
dated  the  31st  May  1871, 

Ram  Soondur  Sein  (Plaintiff),  AppelUoU^ 

versus 

Krishno  Chunder  Goopto  and  others 
(Defendants),  /Respondents, 

Baboo  Nullit  Chunder  Sein  for  AppellaodL 

Baboo  Okhil  Chundra  Sein  for  Respondei 

Arrears  of  rent  for  successive  years  are  sevtra!^ 
distinct  causes  of  action,  and  not  parts  of  i)iie 
action. 

QucBre, — Whether  the  proviaqns  of  sectioa7>  Act ' 
of  1859,  are  applicable  to  rent  suits  onder  Act  X.of  fSss 
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Wliereaforraer  judgment  decided. th At  the  pliintiff 
Ind  DO  cause  of  action,  it  is  clear  that  there  was  no 
dose  of  action  tried  and  determined  between  the  parties, 
lad  consequently  section  2,  Act  VIII.  of  1859,  is  not 

I  ifdicable. 

The  Court  declined  to  concur  in  a  decision  which 

;  AAid  deny  to  plaintiff  money  now  evidently  due, 
•ad  wbicfa  defendant  had  failed  or  omitted  to  pay, 

I  spoo  the  g[round  that  in  a  previous  suit  it  appeared  that 
doradant  was  wiHing*  to  pay,  and  consequently  that 
ait  was  ttnoeoessary . 

JacksoHy  J. — In  this  case,  the  plaintiff  sued 

to  recover  arrears  of  rent  in   respect  of  a 

iikok  held   by   the   defendant,    the   arrear 

[daimed  being   for  the   rents  of  the  years 

itio,  1230,  and  1331  of  the  Maghee  era. 

Various  pleas  were  set  up  by  the  defendant. 
Thcf  were  all  overruled  by  the  Court  of  first 
Itftaoce;  but  on  appeal  the  Zillah  Judge  de- 
^d  the  appeal  of  the  defendant  on  two 
ds,  firstly,  that  inasmuch  as  the  plaint- 
had  brought  in  the  year  1231  a  suit  for 
onpaid  rents  of  the  year  1220,  and  had 
l^iDcIuded  in  such  suit  the  arrears  for  the 
rs  1229  and  1230,  he  must  be  held  to 
ve  split  his  cause  of  action,  and,  under 
tion  7,  Act  VIII.  of  1859,  to  have  lost  his 
edy  in  respect  of  the  rents  not  so  includ- 
The  second  ground  was  that  a  previous 
between  these  parties  had  been  heard 
dismissed  by  the  High  Court  in  respect 
the  rents  of  the  year  1229. 

On  the  first  of  these  points,  the  Judge 

decided  in  direct  opposition  to  a  prece- 

of  the  Court  reported  in  2  Weekly  Re- 

^  P&ge  31,  Act  X.  Rulings.     That  was 

ecisionof  the  late  Officiating  Chief  Justice, 

.Justice  Norman,  and  the  late  Mr.  Justice 

idit,  than  whom  two  more  experienced 
careful  Judges,  I  suppose,  never  sat  in 
Coua.     The  Judge  of  Chittagong  takes 

upon  himself  to  say  that  it  does  not  ap- 

that  in  that  case  the  point  was  carefully 

or  that  reference  was  made  to  the 

rities  which  might  have  been  quoted 

the  other  side  ;  and,  having  assumed  this, 
Judge  proceeds  to  rely  upon  the 
oriiy  of  a  Madras  case  in  Volume  IV. 

the  High  Court  Reports  of  that   presi- 

cy,page  334.* 


•  Referred  Case  No.  15  of  1869. 

Cbockalinga  Pillai  against  Kumura  Viruthulam. 

^l%b  was  a  case  referred  for  the  opinion  of  the  Hig'h 
by  J.  H.  Nelson,  the  Judge  of  the  Court  of  Small 
sesat  Cofobaconuin,  in  suit  No.  103  of  18C9. 

.llus  was  a  suit  for  rent  due  to  the  plaintiff  by  the 
sadaat  under  a  parole  agreement,  by  which  tne  de- 
t  bound  himself  to  deliver  to  the  plaintiff  thirty 
I  of  kadappu  paddy  in  the  month  ot  October  1S66, 
tty  kalams  of  sumba  paddy  in  the  month  of  Feb- 
ftHTf  1867,  thirty  kalams  of  kadappu  paddy  in  the 
■■■HIth  of  October  1867,  and  twenty  hodams  of  sumba 

Vol-  XVII. 


It  is  not  clear  whether  the  Judge  of  Chitta- 
gong, who  gave  this  decision,  had  the  report 
of  the  Madras  case  before  him,  for  he  only 
cites  the  note  of  it  to  be  found  at  page  54  of 
Broughton's  recent  edition  of  the  Code  of 
Civil  Procedure.  To  show  what  bearing 
that  case  really  has  on  the  present  one,  we 
shall  direct  the  report  of  it  to  be  appended 
to  the  transcript  of  our  judgment:  But 
even  taking  Mr.  Broughton's  note  of  the 
case,  it  appears  to  me  that  the  Madras  case 
is  clearly  distinguishable  from  the  present. 
It  is  stated  in  the  note  that  ''the  plaintiff 
''  was  the  lessor  and  the  defendant  was  the 
''  lessee  of  certain  lands  under  an  agreement 
*'  whereby  the  defendant  bound  himself  to 
"  deliver  to  the  plaintiff  certain  amounts  c^ 
"  paddy  at  specified  dates  in  consideration  of 
"  the  plaintiff  permitting  him  to  occupy  the 
"  land  for  a  certain  period,  and  the  defendant 
"  failed  to  deliver  the  paddy.  In  a  suit  for  rent, 


paddy  in  the  month  of  February  186S,  in  consideration 
of  the  plaintiff  permitting  the  defendant  to  occupy  certain 
land  from  the  month  of  April  id66  to  the  month  of  March 
iS6vS. 

The  defendant's  pleader  objected  to  the  jurisdiction  of 
the  Court  to  entertain  the  suit,  on  the  ground  that  there 
were  four  distinct  cases  of  action,  each  of  which  was  not 
cognizable  by  the  Court,  and  relied  on  section  8  of  the 
Civil  Procedure  Code. 

The  Judge  was  of  opinion  that  there  were  four  distinct 
causes  of  action,  each  of  them  being  cognizable  by  one 
and  the  same  Court,  but  that  Court,  by  reason  of  the 
amount  of  the  suit,  was  the  District  Moonsiff's  on  the 
Small  Cause  Court  side,  and  not  the  Court  of  Small 
Causes  at  Combaconum. 

The  Judge  dismissed  the  suit,  subject  to  the  opinion  of 
the  High  Court  upon  the  following  question:  Can  the 
Court  try  and  determine  the  suit? 

No  counsel  were  instructed.  The  Court  delivered  the 
following ; — 

'judgment. — ^The  question  referred  is  whether  several 
claims,  each  of  which  separately  is  within  the  Small 
Cause  jurisdiction  of  a  District  Moon^iff,  can  be  joined 
together  and  form  the  basis  of  a  suit  in  the  Small 
Cause  Court,  and  we  are  of  opinion  that  such  a  suit  is 
cognizable  by  the  Small  Cause  Court.  Although  each 
item  in  the  payments  stipulated  for  in  this  lease  consti- 
tutes a  debt,  the  aggregate  of  such  items  constitutes 
but  one  cause  of  action,  the  distinction  between  an 
agreement  consisting  of  various  items  which  are  intend- 
ed to  form  one  entire  demand  on  the  one  hand  and  several 
distinct  and  independent  claims  on  the  other  being  clear 
and  undoubted. 

In  Grimby  vs,  Ackroyd  (a)  it  was  held  that,  where  one 
item  is  connected  with  another  in  this  sense,  the  dealing 
is  not  intended  to  terminate  with  one  contract,  but  to 
be  continuous,  so  that  one  item,  if  not  paid,  shall  be 
united  with  another,  and  form  one  entire  demand.  The 
plaintiff  cannot  split  these  items  into  separate  causes  of 
action,  but  must  sue  upon  the  aggregate  amount. 

Here  plaintiff  was  the  lessor  and  defendant  the  lessee 
of  certain  lands  for  the  term  of  the  agricultural  years 
1866-63.  The  dealing  was  continuous  for  two  years> 
and  though  plaintiff  of  course  might  have  sued  for  each 
item  or  instalment  of  rent  as  it  fell  due,  the  aggregate  of 
two  or  more  of  such  unpaid  in«ttalments  cannot  be  divid- 
ed into  two  or  more  causes  of  action,  but  must  be  deemed 
one  cause  of  action . 

(a)  I  Exch.  479. 
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"it  was  held,  on  the  authority  of  Grimby 
"vs,  Ackroyd,  that,  although  the  plaintiff 
**  might  have  sued  for  each  instalment  of 
"rent  as  it  fell  due,  the  aggregate  of  such 
"unpaid  instalments  constituted  but  one 
"  cause  of  action."  There  it  may  well  have 
been  considered,  under  the  particular  cir- 
cumstances of  the  case,  that  the  whole  of 
the  contract  was  one.  The  agreement  to 
hold  the  land  was  for  a  certain  limited  period, 
and  the  payment  was  to  be  a  specified  quan- 
tity of  paddy,  although  that  paddy  was  to  be 
delivered  in  certain  instalments.  The  Court 
may,  therefore,  have  held  that  the  whole  of 
the  paddy  having  become  due,  the  agreement 
was  one  and  constituted  one  cause  of  action. 
Here  the  case  is  very  different. 

But,  be  that  as  it  may,  the  decision  of  the 
Madras  Court,  although  entitled  to  every 
respect,  is  not  an  authoritative  decision 
which  binds  the  inferior  Courts  of  this 
presidency;  and  the  Judge  of  Chittagong, 
having  before  him  a  precedent  of  this  Court 
which  has  never  been  overruled,  was,  I  think, 
bound  to  follow  that  precedent.  The  learned 
Judges  in  the  case  reported  in ^2  Weekly 
Reporter  say:  "The  Judge  on  appeal  re- 
"  versed  the  Deputy  Collector's  decision,  on 
"the  ground  that,  as  there  was  no  mention 
"of  the  rents  of  1268  in  the  decree  for  the 
"arrears  of  1269,  the  present  suit  is  barred 
"under  section  7,  Act  VIII.  of  1859. 
"  But  arrears  of  rent  for  successive  years  are 
"several  and  distinct  causes  of  action,  in 
"respect  of  which  it  is  perfectly  competent 
"to  the  party  entitled  to  institute  separate 
"suits."  Now,  in  that  case,  no  doubt,  it 
might  have  been  argued,  as  the  Judge  here 
argues,  that  it  was  questionable  whether  the 
provisions  of  Section  7  were  applicable  to 
rent  suits  under  Act  X.  of  1859;  and  that 
no  doubt  would  have  been  an  easy  answer 
to  the  ground  taken  by  the  Lower  Appellate 
Court  in  that  case.  But  the  learned  Judges 
took  no  such  ground.  They  broadly  laid 
down  that,  supposing  section  7  to  be  appli- 
cable to  rent  suits,  arrears  of  rent  for 
successive  years  are  several  and  distinct 
causes  of  action,  and  not  parts  of  one  cause 
of  action.  I  think,  therefore,  thJt  the 
Judge  was  in  error  in  reversing  the  decision 
of  the  Moonsiff  upon  this  ground. 

Then,  on  the  second  ground,  it  appears  to 
me  that  the  decision  is  not  only  erroneous 
but  most  inequitable.  It  seems  that,  in  the 
previous  suit  referred  to,  the  plaintifif  sued  for 
an  entire  quantity  of  land,  being  twenty-seven 
drones;  and  as  to  that  quantity  of  land,  it 
seems    to    have    been    divisible    into    two 


portions.  In  respect  of  one  of  them,  the  de- 
fendant admitted  the  plaintiff's  right,  ihat  is^ 
as  to  sixteen  drones^  but  professed  that  he  waSfi 
and  always  had  been,  ready  to  pay  the 
due  on  that  land,  but  that  as  to  eleven  ^r 
he  stated  that  the  plaintiff  had  no  ri 
whatever.  The  Court  here  held  in 
appeal  (under  what  circumstances  I  do  ii( 
know)  that  the  plaintiff's  right  as  to  elev* 
drones  was  not  made  out,  and  as  to  sixtei 
drones,  that,  as  the  defendant  was  ready 
pay  the  rent,  the  plaintiff  had  no  cause 
action.  It  seems  that,  whatever  the  defen 
ant  may  have  been  disposed  to  do  at  the  tl 
he  put  in  his  written  statement,  he  never 
pay  the  rent,  and  in  consequence  of  his  n 
fusal  or  omission  to  pay  it,  the  present  sal 
has  been  brought.  Now,  if  the  Court  hel 
in  that  case  that  the  plaintiff  had  no  ca 
of  action,  it  is  clear  that  there  was 
cause  of  action  tried  and  determined 
I  ween  these  parties,  and,  consequently, 
lion  2,  Act  VIII.  of  1859,  is  not  appli 

But  even  if  the  case  were  not  so,  1  s 
have  considerable  difficulty  in  concurring 
a  decision  which  should  deny  the  plai 
money  now  evidently  due,  and  which  the 
fendant  has  failed  or  omitted  to  pay 
the  ground  that  in  a  previous  suit  it  ap 
ed  that  the  defendant  was  willing  to  pay, 
that  consequently  that  suit  was-  unnece 

On   both   grounds,    I   think  the  d 
of  the  Judge  below  is  incorrect,  and  that 
decision  must  be  set  aside,  and  the  judg 
of  the  first  Court  restored  with  costs. 

Glover,  y. — I  concur  in  reversing 
decision  of  the  Judge  and  in  restoring 
of  the  first  Court. 


icable^i 


The  2ist  February  1872, 
Present : 

The  Hon'ble  Louis  S.  Jackson  and  F. 

Glover,  Judges, 

Ijara — Agreement — Recovery  of  enfajuK 

Rents. 

Case  No.  1245  ^^  1871. 

Special  Appeal  from   a   decision  passed  \ 
the  Officiating  Judge  o/Jessore,  dated  \ 
25th  July  iSyi,  affirming  a   decision 
the   Subordinate  Judge  of  ihat  Dii 
dated  the  i^th  March  iSyr, 

J.  R.  Savi  (Plaintiff),  Appeliaml, 

versus 

The  Collector  of  Jessore  and  others, 
(Defendants),  Respondents, 

b 
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Mr,  y,  S.  Kochfort  for  Appellant. 

Bahoo  Jugodanund  Mookerjee  for 
Respondents. 

^  Pontiff  took  an  ijara  of  the  defendant's  estate  at  a 
fine  when  certain  ryots  were  under  notice  of  enhance- 
neot  and  assessment  of  rent,  as  to  which  the  ajfreement 
betveen  the  parties  was  that  defendant  should  furnish 
pbintiff  with  the  requisite  papers,  that  plaintiff  should 
t^the  necessai^  steps  to  recover  the  rents  and  should 
Ittve  six  annas  of  the  increased  rents  so  obtained,  but 
tkat  if,  on  plaintiff's  default,  defendant  recovered  any 
tiBself,  plaintiff  was  not  to  make  any  objection.  On 
ihiotiff's default,  defendant  recovered  certain  increased 
peats,  towards  the  recovery  of  which  plaintiff  neither 
poitnbuted  nor  offered  to  contribute  his  share  of  the 
Ittessary  expenses.  Hild  that  he  was  not  entitled  to 
kk  share  of  the  increased  rents. 

Jackwriy  y, — It  appears  to  me  that   the 
'tision  of  the    Lower  Appellate   Court  is 

I  The  plaintiff  took  an  ijara  of  the  defend- 
'  i's  estate,  and  it  appears  that,  at  the  time 
n  the  ijara  was  granted,  certain  ryois 
:e  under  notice  of  enhancement  or  assess- 
itof  rent ;  and  in  reference  to  these  notices 
agreement  between  the  parties  was  that 
defendant  should  furnish  the  plaintiff 
the  requisite  papers,  that  the  plaintiff 
Id  commence  the  suits  and  should  take 
sary  steps  to  enforce  the  enhancement, 
that  of  the  increase  of  rent  so  obtained, 
plaintiff  was  to  have  six  annas  and  the 
indant  the  other  ten  annas.  It  then  pro- 
that,  if  the  plaintiff  should  fail  to  take 
proper  steps,  the  defendant  should  be  at 
fly  himself  to  take  proceedings,  and  that 
plaintiff  should  not  be  at  liberty  to  object 
eto, 
.The  plaintiff  did  not  take  the  proceedings 
itemplaied  in  regard  to  the  rents  which 
the  subject  of  this  suit;  but  the  defendant 
proceed  and  recover,  in  certain  instances, 
eased  rent,  and  the  plaintiff  now  sues 
►obtain  from  the  defendant  the  six  annas' 
e  of  such  increase. 
The  plaintiff  alleges  that  the  reason  why 
did  not  take  the  steps  contemplated  in  the 
eement  was  that  he  was  not  furnished 
the  papers  as  stipulated  in  the  contract ; 
he  does  not  say  that  he  offered,  and  it 
«m8  clear  that  he  never  has  offered  up  to 
*'  titne,  to  contribute  that  which  the  con- 
stipulated  for,  that  is  to  say,  a  six-annas 
■of  all  necessary  expenses  towards  re- 
J^^%  these  increased  rents. 
That  being  the  case,  it,  appears  to  me  that 
"  plaintiff  is  ^  not  entitled  to  sit  quiet,  to 
live  neither  exertions  nor  money,  and  afier- 
J«rds  profit  by  taking  six-sixteenths  of  the 
|Ovantage  which  the  defendant  has  reaped  by 
"»  own  exertions  and  the  expenditure  of  his 
0*11  money. 


Mr.  Rochfort  has  contended  that  there  is 
no  stipulation  in  the  contract  which  should 
deprive  him  of  the  six  annas'  share.  To  that 
it  may  be  answered  that  there  is  nothing  in 
the  contract  which  gives  him  six  annas  under 
such  circumstances,  and  that  his  own  con- 
duct does  deprive  him.  Moreover,  one  of  the 
conditions  expressly  contemplates  the  recovery 
of  the  whole  amount  by  the  Rajah  without 
any  deduction  in  favour  of  the  plaintiff, 
because  it  is  stated  that,  if  the  Rajah  should 
take  steps  to  recover  those  amounts  in  the 
plaintiff's  default,  the  plaintiff  was  not  to 
make  any  objection.  It  is  quite  clear  that,  if 
the  result  of  the  Rajah's  exertions  was  to 
be  that  the  plaintiff  was  nevertheless  to  have 
a  six  annas'  share  of  what  the  Rajah  recover- 
ed, the  plaintiff  would  be  very  far  from  ob-> 
jecting  to  his  doing  so. 

I  think,  therefore,  that  the  plaintiff  had  no 
case,  and  that  the  special  appeal  must  be 
dismissed. 

Glover,  y. — I  concur. 


The  2ist  February  1872. 

Present : 

The  Hon'ble  Louis  S.  Jackson  and  F.  A. 

Glover,  yudges. 

Occupancy  of  Land  with  Huts  thereon — Ri^ht  of 
Landlord  to  determine  Tenancy — ^Act  a.  of 
1859,  s.  6— Compensation. 

Case  No.  1205  of  1871. 

Special  Appeal  from  a  decision  passed  hy 
the  First  Subordinate  yudge  of  the  2^'Per'' 
gunnahsy  dated  the  12th  August  187 1, 
reversing  a  decision  of  the  Moonsiff  of 
A  lipore,  dated  the  2gth  fuly  i8yo» 

Addoyto  Churn  Dey  (Plaintiff),  Appellant, 

versus 

Peter  Doss  (Defendant),  Respondent, 

Baboo  Hem  Chunder  Banerjee  for 
Appellant. 

Mr.  M.  L.  Sandel  for  Respondent. 

Defendant  had  occupied  the  land  upon  which  his  huts 
were  standing  for  some  thirty  years,  and  he  put  up  a  wall 
round  the  land  some  ten  or  twelve  years  ago.  Held  that 
the  permissive  occupancy  of  land  under  such  circum- 
stances could  not  give  defendant  a  right  to  retain  posses- 
sion of  it  when  the  landlord  desired  to  put  an  end  to  the 
tenancy  or  entitled  him  to  compensation,  section  6,  Act 
X.  of  ib59,  having  no  bearing  upon  the  case. 

yackson,  7.— It  appears  to  us  that  the  de- 
cision of  the  Lower  Appellate  Court  cannot 
be  supported. 
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The  defendant,  it  seems,  had  occupied  the 
land  upon  which  his  huts  are  standing  for  some 
thirty  years,  and  about  ten  or  twelve  years  ago 
he  put  up  round  the  land  a  wall  of  bricks,  or 
what  is  called  a  kuicha-pucka  wall.  The 
plaintiff,  who  has  lately  purchased  the  ground, 
gave  him  notice  to  quit.  The  defendant  re- 
fused to  leave  the  land,  and  the  suit  was 
brought  to  eject  him. 
The  Moonsiff  gave  the  plaintiff  a  decree. 
On  appeal,  the  Subordinate  Judge  consi- 
dered that  "  when  the  former  proprietor  of 
"  the  land  allowed  the  defendant's  father,  and 
"  afterwards  the  defendant,  to  reside  on  the 
disputed  land  by  raising  houses,  as  described 
above,  for  two  generations,  embracing  a 
period  of  thirty  or  thirty-two  years,  plaintiff, 
who  is  the  recent  proprietor  of  the  disputed 
"  land,  cannot  eject  the  tenant  defendant 
"  therefrom  and  obtain  its  khas  possession.'' 

The  cases  which  the  Subordinate  Judge 
cites  in  supportof  this  proposition  do  not  appear 
really  to  go  to  that  extent.  The  case  chiefly 
referred  to  has  been  that  of  Banee  Mad  hub 
Banerjee  against  Jo/  Kissen  Mookerjee, 
reported  in  la  Weekly  Reporter,  page 
495.  In  that  case,  the  facts  were  somewhat 
similar,  though  perhaps  a  little  stronger  than 
in  the  present  case.  The  rights  of  the  tenant 
had  been  sold,  and  the  zemindar  ignored  the 
purchaser  and  affected  to  treat  him  as  a 
stranger  and  a  trespasser.  In  that  case,  the 
Court,  without  actually  deciding  whether  of  riot 
the  previous  tenant  could  be  ejected,  held  only 
that  the  rights,  whatever  they  are,  were  transfer- 
red, and  that  the  zemindar  could  not  summarily 
eject  the  purchaser. 

Section  6,  Aft  X.  of  1859,  has  no  bearing 
upon  this  case,  and  the  Courts  are  not  compe- 
tent to  extend  the  provisions  of  such  a  rule  of 
law  as  that  by  what  they  may  consider  to  be 
an  analogy  to  a  different  case.  It  seems  to 
be  quite  clear  that  the  permissive  occupancy 
of  land  under  such  circumstances  as  the  de- 
fendant has  held  this  land  will  not  give  him  a 
right  to  retain  possession  of  it  when  the  land- 
lord desires  to  put  an  end  to  the  tenancy. 

Then  the  respondent  has  pressed  us  on  the 
subject  of  compensation.  We  cannot  dis- 
cover that  anything  was  proved  at  the  trial 
which  entitles  him  to  compensation.  The 
only  circumstance  that  has  been  shown  is  that, 
some  ten  or  twelve  years  ago,  he  put  a  wall 
round  the  premises,  which,  he  says,  cost  some- 
where about  500  rupees.  We  do  not  know  that 
any  evidence  of  that  fact  was  given,  or  that 
there  is  anything  in  that  fact  which  entitles 
him  to  compensation  at  the  hands  of  the 
plaintiff. 


It  appears  to  us  that  the  decision  of  the 
Lower  Appellate  Court  was  wrong,  and  thati 
must  be  set  aside,  and  the  plaintiff  must  have 
a  decree  with  costs. 


The  26th  February  1872. 

Preseni  : 

The  Hon'ble  Sir  Richard  Couch,  JT/.,  CM^ 
Justice^  and  the  Hon'ble  Louis  S.  Jacksoo^ 
J^dge.  j 

Decree  for  Land — Chaagfe  ia  aspect  of  Laii4(H 
shifting  of  Rirer) — Execution. 

Case  No.  284  of  1871.  \ 

Miscellaneous  Appeal  from  an  ordir  passek 
by  the  Officiating  Judge  of  RungparA 
dated  the  12th  June  iS^ji,  1 

Pertap  Chunder  Burooa  (Judgment-debtor)^ 

Appellant^ 

versus  J 

Kistendro  Roy  Chowdhry  and  others  (D 
holders),  Respondents. 

Baboo  Gopal  Lall  Mitter  for  Appellant 

Baboo s  Kalee  Mohun  Doss  and  Mohinet 
Mohun    Roy  for  Respondents. 

A  decree  awardinj^  land  may  be  executed,  t 
there  may  have  been  a  change  in  the  aspect  of  the 
by  the  shifting:  of  the  river,  if  by  any  means  tlte 
tion  of  the  land  awarded  can  be  asoertaioed  wkidi 
decree  comes  to  be  executed. 

Couch^  C  J. — It  appears  to  me  thai 
ground   has  been  shown  for  our  disti 
the  conclusion  that  has  been  come  to  by 
lower  Court.     It  is  admitted  by  the  ptej 
for  the  appellant  that  the  boundaries  given 
the  plaint  are  vague ;  but  he  contends  that 
decree  which  was  made  by  the^High 
in  the  year  1864,  when  it  reversed  the  di 
sion  of  the   lower  Court   and   decreed 
the    plaintiff,    must    be    construed 
with  reference  to  the  boundaries  which 
so  admitted  to  be  vague,  and  that  it  most  b^ 
understood  as  merely  a  decree  awarding  totfai 
plaintiff  the  land  which  could  be  shown  ts; 
be    within    those    specified    boundaries.    I 
think  that  that  cannot  be  allowed.     When, 
the  judgment  of  the  High  Coun  is  referred 
to,  the  way  in  which  the  Court  recites  thi 
judgment    of    the    lower    Court     and    thi; 
language  it  uses  with  regard  to  it  and  tbtf^ 
claim  of  the  plaintiff,  show,  I  think,  that  vha^ 
was  intended  was  to  award  to  the  plaintiffi 
the  land  as  claimed  by  him,  not  linkited  by  d^] 

d 


\ 


i«72.1 


Cml 


mm  WBBKLT   RKFORTBR. 


Rulings, 


385 


supposed  southern  boundary,  but  land  lying 
between  the  lines  A  A  and  B  B.  I'he 
decree  has  been  executed  as  so  awarding  the 
pkimifF's  claim. 

*  FrcKn  the  report  of  the  Moonsiff,  there  ap- 
pears to  have  been  a  very  patient  and  careful 
investigation.  He  seems  to  have  done  all  that 
could  be  done»  considering  the  extreme  diffi- 
culty of  the  case  owing  to  the  way  In  which 
the  land  has  been  altered  by  the  shifting 
of  the  river ;  and  certainly  I  think  that  the 
defendant,  who  has  so  long  being  resisting  the 
execution  of  the  decree,  cannot  require  that 
more  should  be  done  in  the  execution  of  it 
than  the  circumstances  of  the  case  admit  of. 

We  cannot  admit  the  proposition  that  if  a 
man  in  the  year  1864  gets  a  decree  awarding 
knd  to  htm,  it  is  not  to  be  executed  because 
I'  there  was  a  change   in   the   aspect  of   the 
land  by  the   shifting   of    the   river,   if    by 
any  possible  means  the  position  of  the  land 
wl^ch  was  awarded  to  him  cati  be  ascertained 
wketi  the  decree  comes  to  be  executed.    That 
I  teems  to  have  been  done  in  this  case,  and 
I  aothing  has  been  shown  to  lead  us  to  think 
that  the  conclusion  which  the  Moonsiff  report- 
ed to  the  Court,  and  which  the  Judge  adopted, 
is  a  wrong  conclusion. 

I  think  there  is  no  ground  for  this  appeal ; 
H  is  rather  a  vexatious  one,  and  must  be 
dismissed  with  costs. 

Jackson^  J. — I  entirely  concur.  It  seems 
lo  me  that  the  result,  both  of  the  decree  in 
this  Court  and  also  of  the  proceedings  in 
•lecmion,  has  been  to  give  the  plaintiff  just 
tbat  to  which  he  was  entitled,  namely,  that 
^  has  been  put  as  nearly  as  possible  in  the 

»iiion  m  which  he  would  have  been  as  to 
ytk  possession  of  this  land  if  he  had  never 
[been  oasted  by  the  defendant ;  but  if  there 

any  appreciable  difference  in  the  precise 
l^ition  in  which  he  now  will  be  by  this 
jOecuiJon,  and  that  which  he  would  have 
:Occupied  if  there  had  been  no  dispossession, 
■dot  is  clearly  the  result  of  his  own  act,  and 
Ibe  complications  which  have  arisen  are 
,«aureljr  of  his  own  creation. 


The  26th  February  1872. 
Present : 

Tlie  Hon'ble  W.  Markby  and  Dwarkanath 
Mitter,  Judges, 

Lakberaj — Possession— Grant 
Case  No.  1189  of  1871. 


Special  Appeal  from   a  decision  passed  by 
the    Officiating    Subordinate    Judge     of 
Shahabad,  dated  the  28th  June  iSyi,  re- 
versing    a    decision    of  the    Moonsiff  of 
Buxar,  dated  the  igth  September  18 jo. 

Mohabeer  J  us  war  (Defendant),  Appellant, 

versus 

Dowlut  Sonar  (Plaintiff),  Respondent. 

Baboo  Mohesh  Chunder  Chowdhry  for 

Appellant. 

Baboos  Doorga  Mohun  Doss  and  Kalee 
Kishen  Sen  for  Respondent. 

The  finding  of  the  Subordinate  Judge  that  the  plaintiff 
had  been  more  than  twelve  years  in  possession  as  lak- 
kerajdar  was  held  sufficient  to  dispose  of  the  question 
of  boundaries,  and  sufficient  to  establish  a  primd'facie 
title  at  any  rate  for  the  plaintiff ;  whilst,  on  the  other 
hand,  the  defendant  had  failed  to  make  out  any  title 
either  by  showing  a  grant,  or  that  he  had  been  in  pos- 
session. 

Markby t  J. — We  do  not  think  it  necessary 
for  us  to  call  upon  the  other  side  in  this  case. 
The  suit  was  to  recover  possession  of  5  bee- 
gahs  of  land,  on  the  ground  that  the  defend- 
ant, by  virtue  of  a  sale  in  execution  of  decree, 
had  illegally  dispossessed  the  plaintiff.  The 
plaintiff  said  that  the  land  formed  part  of  a 
lakheraj  grant  of  15  beegahs  made  by  the 
zemindar  to  plaintiff's  ancestor.  The  de- 
fendant, on  the  other  hand,  contended  that  the 
5  beegahs  were  portion  of  an  ancient  ryotee 
tenure  of  the  judgment-debtor  in  execution 
against  whom  he  purchased. 

The  Subordinate  Judge  has  given  a  decree 
in  favour  of  the  plaintiff  upon  this  ground. 
He  finds  that  the  plaintiff  has  been  more  than 
twelve  years  in  possession  ^&Jakherajdar,  and 
he  says  that  that  alone  is  sufBcient  to  enable 
the  plaintiff  to  recover,  unless  the  defendant 
can  show  that  the  judgment-debtor  had  a 
title ;  and  then  he  goes  on  to  consider  the 
defendant's  case,  and  says  that  there  i^not  an 
iota  of  evidence  to  support  that  case.  He 
also  says  that,  if  necessary,  he  considers  the 
lakheraj  title  proved. 

Two  objections  have  been  taken  in  special 
appeal  against  this  finding  of  the  Lower 
Apf)ellate  Court,  istly,  that  whether  the 
lakheraj  was  valid  or  not,  it  was  necessary 
for  the  plaintiff  to  show  that  the  5  beegahs 
in  suit  fell  within  the  boundaries ;  and,  2ndly, 
that  the  Judge  is  wrong  in  saying  that 
there  is  not  an  iota  of  evidence  in  support  of 
the  defendant's  title.  These  two  objections, 
as  put  forward  by  Baboo  Mohesh  Chunder 
Chowdhry,  pleader  for  the  special  appellant, 
substantially    resolve    themselves    into    the 
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question  as  to  whether  the  point  of  posses- 
sion has  been  really  tried  ;  because  if  the 
question  of  possession  has  been  really  tried, 
that  disposes  of  the  question  of  boundaries  ; 
and  if  also  the  question  of  boundaries  has 
been  properly  disposed  of,  the  defendant  has 
made  out  no  title,  because  he  has  shown  no 
grant,  and  the  Court  has  found  that  he  has 
not  been  in  possession.  It  seems  to  us, 
reading  the  judgment  of  the  Lower  Appellate 
Court  as  we  ought  to  read  it,'  that  the  Court 
has  disposed  of  the  question  of  possession. 
He  states  as  his  deliberate  opinion,  in  which 
we  concur,  that  twelve  years'  possession  is 
primd  facie  at  any  rate  sufficient  to  establish 
the  plaintiff's  title;  and  he  finds  that  that 
possession  did  exist,  and  we  think  we  must 
presume  that  he  came  to  this  finding  upon  a 
consideration  of  the  whole  evidence ;  and 
when  he  says  that  the  defendant  has  not  got 
an  iota  of  evidence  to  support  his  tiile,  we 
do  not  think  he  means  to  say  that,  if  a  search 
is  made  into  the  whole  records  from  end  to 
end,  we  should  not  find  the  least  evidence  in 
the  defendant's  favour,  for  that  is  in  the  last 
degree  improbable,  but  only  that  there  is  no- 
thing in  the  defendant's  favour  upon  which 
he  can  in  any  way  rely.  We  think,  there- 
fore, that  the  question  of  possession  has  been 
fairly  tried  in  this  case ;  and  if  this  is  so, 
the  substantial  question  raised  in  special 
appeal  fails. 

The  special  appeal  is  dismissed  with  costs. 


The  26th  February  [872. 

Present : 

The  Hon'ble  W.  Markby  and  Dwarkanath 

W\\X^Xy' Judges, 

Suit  for  Rent — Alleged   Dispossession— Title. 

Case  No.  1177  of  1871. 

Special  Appeal  from    a  decision   passed  by 

the  Judge  of  Sanin,  dated  the  i^th  June 

iSjiy  reversing  a  decision  of  the  Moons  iff 

of  that  District,   dated  the    '^rd  Decen\J)er 

i8yo. 

Rung  Lall  Singh  (Defendant),  Appellant^ 

versus 

Lalla  Roodur  Pershad  and  another 
(Plaintiffs),  Kesponaenis, 

Mr,  R,  E,  Twidale  and  Moonshee  Mahomed 
VusufioT  Appellant. 


nahnos  Mohesh  Chunder  Chrnvdhry^  Chun- 
der  Mad  hub  Ghose,  and  Kalee  Kishen 
Sen  for  Respondents. 

In  a  suit  for  rent,  the  lessee  pleaded  dispossessipii^ 
but  not  bein^  able  to  show  that  tils  lessors  had  no  title* 
and  that  the  person  who  ousted  him  had  a  title,  and  re- 
lying for  that  purpose  upon  the  result  of  certain  suits, 
one  of  which  in  no  way  affected  the  property  in  question, 
and  the  other  in  no  way  affected  the  title  of  his  lessors, 
who  were  not  parties  to  it,  his  defence  was  held  to  have 
wholly  failed. 

Markby^  J, — Since  this  case  was  argued 
on  Monday  last,  we  have  had  the  opportunity 
of  looking  into  the  facts  more  leisurely,  and 
we  have  come  to  the  conclusion  that  the  deci- 
sion of  the  Lower  Appellate  Court  ought  to 
be  affirmed  and  this  appeal  dismissed. 

The  facts  are  somewhat  complicated ;  but 
we  do  not  think  it  necessary  to  state  them 
here  at  length,  because  they  have  been  iuUy 
set  out   in  the  judgments  of  the  two  lower 
Courts.     The   suit  was  brought   to   recover 
the  rent  of  a  4-anna  share  of  a  certain  pro- 
perty leased  by  the  plaintifiE  to  the  defendant; 
and  the  defence  which  was  set  up  was  that 
the  defendants  had  been  ousted  from  their 
possession,  and  therefore  were  not  liable  for 
the  rent  claimed.     Now,  the  propositioQ  of 
law  which  the  defence  resolves  itself  into  is 
that,  if  a  lessee  is  ousted  from  his  possession 
by  a  person  who  has  a  good  title,  his  lessor 
having  none,  that  is  an  answer  to  a  suit  for 
rent ;  and  for  the  purposes  of  this  case  at  any 
rate,  we  may  assume  that  that  proposition  of 
law  is  sound,  but  applying  it  to  the  facts  of 
this   case,  we  think   the   lower   Courts  aze 
right  in  saying  that  the  defence  has  not  been 
made  out.     The  defendant  did  not  attempt  in 
this  case  to  show  by  any  fresh  enquiry  into 
the  matter  that  his  lessor  had  no  title,  and 
that  the  person  who  (he  says)   ousted  him 
had  a  good  title,  but  he  relied  on  the  result  of 
certain  previous  litigation  which,  he  said,  es* 
tablished  that  fact,  and  that,  under  the  decrees 
given  in  those  cases,  he  has  been   ousteU 
Now,  the  position  of   the  parties   was  this. 
Bal  Koonwar,  a  widow,  while  she  was  in  pos- 
session, had  made  certain  alienations  of  tbe 
property  of  her  husband.     The  lessors  of  tbcl 
plaintiff,  or  the  persons  through  whom  ther 
claimed,  had  by  a  suit  established  the  validit; 
ot  their  title  under  one  of  these  alienations 
as  against  Deo  Koonwar,  one  of  the  members 
of  the  family,  who  disputed  the  right  of  tbe 
widow  to  alienate,  and  having  obtained  de- 
crees, they  leased  the  land  to  plaintiff.    ^ 
another  suit  brought  by  a  person  who  repre- 
sented another  member  of  the  family,  some 
of  the  widow's  alienations  had  been  set  aside, 
and  although  this  property,  Rampore  Serai, 
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was  not  Included  in  the  original  plaint,  some    Joint  Tcnante-Khas  Possession  of  norfi«„    \ 
attempt  was  made  in  the  course  of  th.  «nj.        Land--R«s  aS.oV?^^1^.  ??  ^/.P?l*?"/>f 


—  -O""--"    ^-'•t*nn.,    ov'nn; 

attempt  was  made  in  the  course  of  the  suit 
to  introduce  it ;  but  it  is  quite  clear  that  that 
attempt  was  not  successful,  because  one  of  the 
ffounds  of  appeal,  when  the  case  came  up  to 
this  Court  was  that  Rampore  Serai  had  not 
been  included  in  the  decree.     The  judgment 
of  this  Court  is  wholly  silent  on  this  ground 
of  appeal,  and  there  is  nothing  in  the  decree 
to  show  that  the  defect  had  been  amended. 
It  IS  clear,  therefore,  that,  so  far  as  that  suit 
was  concerned,  no  decree  was  passed  in  re- 
ference to   this  property,  nor   is  there  any 
aing  whatever  in  the  evidence  to  show  that 
tte  decree  has  been  held  by  any  Court  as 
ha«ng  any  reference  to  the  property  we  are 
concerned  with  at  present.    The  other  suit 
was  brought  by  Deo  Koonwar  for  a  similar 
porpose.    It  was  subsequent  to  the  decree  in 
the  suit  of  which  we  have  already  spoken 
btought  by  the  lessor  of  the  defendant,  and  it,  in 
fact  (because  it  applies  to  this  property),  seeks 
to  establish  the  very  reverse  of  what   was 
conclusively  and  fully  established  in  the  les- 
«rs  suit,  vtz.,  that  the  alienation  of  this  pro- 
perty was  valid.     It  is  quite  true  that  in  iihat 
«uit  Deo  Koonwar  did  obtain  a  decree ;  but  it 
1  u  *='?»[''»»''  as  regards  this  property,  that 
eonid  only  have  been  because  the  person  who 
paaed  on  the  record  as  defendant  in  respect 
to  this  property  was  a  person  who  had  at  that 
fime  no  title  to  it,  and  was,  therefore,  not 
Bteresied  in  defending  the  suit.     Chintamun, 


Rf«f""i5''^  Adjudicata-Cause   of  Actionl 
Rent— Mesne-profits— Limitation— Damages. 

Case  No.  708  of  187 1. 

Special  Appeal  from   a  decision   passed  by 
the    Additional    Subordinate    Judge    of 
Dacca,     dated    the     i8th     March    18*71 
modifying   a  decision  of  the  Moonsiff  of 
I^echragunge,  dated  the  jist  August  18 jo. 

Huree  Dyal  Gooho  Mojoomdar  and  another 
(Plaintiffs),  Appellants, 

versus 

Gobind  Chunder  Paul  (one  of  the 
Defendants).  Respondent, 

Baboos  Kishen  Dyal  Roy  and  Hurree  Mohun 
thuckerbutty  for  Appellants. 

Baboos  Hem  Chunder  Banerjee  and  Nullit 
thunder  Sein  for  Respondent. 

A  joint  tenant  is  nof  entitled  to  khn^  ,^^^r>^  •        t 

Drt" "''''"''"" ""  '"''•'^'^  pterSuVi 

The  cause  of  action  in  a  former  unsuccessful  ^uit 
for  rent  bv  a  joint  tenant  against  his  co-shlT^U  n^,li 
different  from  the  cause  of  action  in  a  subseq^ent^s^ 
for  mesne-profits  between  the  same  parties 

<ulte?cluse1  ^XZz^VoiVd  W  '"' 

^z.:^'  '-'^  ~?frfm1h\Tit''4e\M;: 

A-ifw/  7  --The  plaintiff  is  the  special  ap. 
f'l"'  Zl!!ll''^-  J'  *PP«"s  that,  on^a 


tZ^^  ""h?^  a  defendant  in  respect  of  this    {"="»"'  '"  in>s  case,     it  appears  that,  on^a 
Pn^erty,    had  already  parted  with   his  in- !  ^o^e^  occasion,  he  brought  a  suit  a<rain« 
temmfavourof  thepresentplaintiffs.    That  I  '^e  principal  defendant.  No.  i,  for  arrS  ' 
Jenee  therefore,  can  in  no  way  affect  the ,  ^«"t  for  the  years  ,271,  1272,  and  127^  hi 

^M,k,„d  ,ha„he  person  rtoo«Sta|ibr./^^ 

TO  '  mis,  ,nd  he  has  relied  for  ih ji  Dnrooje    S^iJ      f^  ?      °'"  ""  <:i'-»l»'OT  of  the 

y"««re.«Uotce,Um,;i,s  „e„R?eh    S,";:^  "■>:  *  P"'"?  '"*■"•«.  ""M 


oth«  y  *'*'*^  i***^  property  at  all,  and  the 
raer  in  no  way  affects  the  title  of  his  lessors. 

llZT  w"°u  Pu*"'^  '°  ■"•  Therefore,  the 
feu  .  .  ■*  ^^  attempts  to  raise  wholly 
™s,  and  the  decision  of  the  Lower  Appel- 

S  «,T'  n°'^i"«  **'  ^^  *'^«  °°'  shownThat 
was  legally  dispossessed,  murt  be  affirmed. 
"O  this  appeal  dismissed  with  costs. 


The  1st  March  1872. 
Present : 

^  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover. 

Judges, 


ground  that  the  plaintiff  had  not  proved  he 
relationship  of   andlord  and  tenant  between 

SrouJhf  in  ?hf  ?-.V"'     ^""^  P^«^«»'  «'^'  ^ 
t^rought  in  the  Civil  Court,  ist,  for  a  declara. 

ion  of  the  plaintiff's  right;  ',nd,  for  w 
lal  from  1 2  7 ,  to  1 2  76 ;  and,  3rd,  for  daises 
The  wasszlat,  on  the  whole,  amounts^  to 
3  rupees  8  annas  6  gundahs;  the  damL2 
amount  o  10  rupees  15  annas;  and  the  ifnd 
on  the  plaintiff's  share  is  valued  at  12  mnees 
2  annas,  the  total  valuation  of  the  suit  bSfne 
26  rupees  9  annas  6  gundahs,  ^ 

1  '^^'J.}^'^^^  Appellate  Co.m  has  given  the 
plaintiff  a  decree  for  possession  of  Ws  shar. 
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which  has  been  admitted  by  his  co-sharei 
who  were  made  defendants ;  but  snch  posse 
siofi,  the  Court  says,  is  not  lo  be  consiiiered 
the  light  of  khas  possession.     The  claim 
the  plaintiff  for  wassiiat  ioY  the  year.i  127 
1 272,  and  1273  was  dismissed,  on  the  ground 
that  the  suit  for  rent  for  these  years  having 
been  dismissed,  the  claim  for  wassilal  for  thi 
same  period  in  the  present  suii  was  barred 
by  section  2,  Act  VIII.  of  1859.     With  re- 
ference todamages,  the  Lower^ppellate  Court 
held  that,  as  the  cause  of  action  for  damages 
19  Slated  in  the  plaint  to  have  accrued  in 
Falgoon  1164.  and  as  the  plaintiff  has  not 
brought  bis  suit  within  six  years  from  that 
lime,  his  claim  for  damages  was  barred  by 
limitation. 

In  tpecial  appeal  three  grounds  are  taken : 
first,  that  the  Lower  Appellate  Court  was 
wrong  in  not  decreeing  khas  possession ; 
second,  that  ihe  Court  oughi  not  to  have 
disallowed  the  claim  for  watiiiat  for  I27t, 
1272,  and  IZ73  on  the  ground  of  the  suit  for 
rent  for  these  years  being  dismissed;  and 
lastly,  that  the  claim  (or  damages  was  not 
barred,  inasmuch  as  the  cause  of  action  arose 
when  the  rent-suit  was  finally  decided  against 
the  plaintiff,  and  as  six  years  had  not  expired 
from  that  time,  the  claim  was  not  barred  by 
limitation. 

With  reference  to  the  first  ground,  we 
think  that  the  Lower  Appellate  Court  was 
clearly  right  in  not  giving  the  plaintiff  khas 
possession  of  the  land.  The  property  being 
a  joint  and  undivided  property,  and  no  bul- 
warra  having  taken  place,  the  plaintiff  is  not 
entitled  to  khas  possession  of  any  portion  of 
it.  Whether'  he  is  bound  by  any  pottah 
granted  by  his  co-sharers  depends  upon 
whether  he  was  a*party  to  that  pottah  or  not. 
We  see  no  reason  to  interfere  with  the  de- 
cision of  the  Lower  Appellate  Court  with 
reference  to  the  question  of  the  nature  of 
possession  to  which  the  plaintiff  is  entitled. 

With  regard  to  the  second  question,  we 
think  that  section  2  in  no  way  applies.  The 
only  issue  in  the  rent-suit  was  whether  the 
relationship  of  landlord  and  tenant  existed  be- 
tween the  plaintiff  and  defendant  No.  1  or  not, 
and  it  was  found  that  the  plaintiff  in  ^at 
Buit  was  not  able  to  prove  that  the  defendant 
was  his  tenant  The  cause  of  action  in  the 
present  suit  is  a  different  one.  In  this  suit 
it'has  been  established  that  the  defendant  is 
the  joirit  tenant  of  the  plaintiff  and  his  co- 
sharers  ;  and  he,  the  defendant,  is  therefore 
liable  for  wasiilal  for  any  period  within 
six  years  prior  to  suit;  and  inasmuch  as  in 
applying  the  six  years'  rnle  the  clum  for 


lor  127 


1276  is  not  barred  I 
plaintiff  is  entided 
ami'^i::!  i>i'  wJssiliU  for  six  years,  ■ 
3  rii|>';es  S  annas  6  gundahs,  as  dAiaad^l 
him  in  the  suit.  We,  therefore,  modiff  .4 
decision  of  the  Lower  Appellate  Court  I 
this  extent. 

On  the  last  ground,  we  think  (bat  the  t 
cision  of  the  Subordinate  Judge  is  c 
The  cau=c  of  action  accrued  when  the  I 
was  dug      and   this  was   in  Falgoon 
It  i>i  s  lied  in  the  plaint  that  the  defeada 
with    K    I  hundobusl,  that  is,  without  c 
to  tt^]n^  with  the  plamtiff,  tonk  the  land  I 
the   i>iir|)rise  of  erecting  a  bouse,  and  1' 
he  '  ■     -       ■ 

endirin,',;!  the  plamtiff      The  ( 
tion  uo  r  un  ih It  date  audit  was  admitted  tl 
assuniin,'  thit  to  be  the  time  when  tbe,£ 
of    action  act^rued,    namely,    I 
Falgoon  1264,  the  claim  for  dktt 
red  i)v  limitation. 


The  ist  March  1872. 
Prtsenl  : 
The  Hon  bie  F.  B.  Kemp  and  F.  A.  C 


Sp^eiii/    Appeal  from   a  decision  pait* 
the  Judg,  of    iVtsI  Burdwaa,   iaUt 
Sth  Mav  1871.  affirming  a  dtciston  ^ 
Moonsip    0/  Banco^yrah,    doled  Iht 
February  i8yt. 
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ia  fbe  town  of  Baaeoonih.    The  pUijuiff 

^med  ft  kubooleui  for  sef«n  rupees,  which 

vas  said  to  be  tbe  fair  rent  of  the  land  at "  the 

me  prevailing  in  the  neigU^ourhood."    The 

defendants  raised  various  pleas.  They  denied, 

)D*tke  first  instance,  that  any  relationship  of 

ilnidlord  and  tenant  existed  between  them 

I  ttd  the  plaiatlff,  and  alleged  that  they  had 

i  fteeived  no  notice,  and  that,  iherefore,no  kub- 

I  ooUut  for  rent  at  an  enhanced  rate  coald  be 

I  given;  and  they  alleged  moreover  that  neither 

tiM  plaintiff  nor  his  predecessor  had  received 

JWt  for  this  property  for  1 2  years.     Both  the 

jCouits  below  refused  the  plaintiff  a  kubooleul, 

the  plaintiff  now  appeals  specially  to  this 

It  does  not  appear  necessary  to  go  seriatim 

all  the  grounds  taken  in  special  appeal. 

question  as  to  whether  the  suit  is  main- 

ible  without  service  of  notice,  or  whether 

17  notice  was  served  upoo  the  defendants  or 

t,  is  immaterial,  inasmuch  as  it  seems  clear 

us  that,  under  a  long  series  of  rulings  of 

'  I  Court,  the  plaintiff  must  fail,  on  the  ground 

he  has  not  proved  by  evidence  the  rale 

[lent  demanded  by  him.    Granting,  for  the 

of  argument,  that  this  was  not  a  suit 

a  kubwltut  at  an  enhanced  rate,  and  that 

fore  no  notice  was  required  to  be  served 

the  defendants,  it  would  still  be  on  the 

imiff  to  prpve   by  satisfactory  evidence 

the  rate  of  rent  at  which  he  demanded  a 

"iliut  was  the  rate  that  he  had  been  in 

habit  of  receiving  from  the  defendants. 

the  Courts  have  found  that  he  has  not 

that  rate.     There  was  an  allegation  on 

part  of  the  special  appellant  that  the  Judge 

misread  the  evidence  on  this  point,  to 

op  which  we  have  ourselves  read  such 

m  of  the  evidence  as  was  necessary,  and 

that  both  the  Courts  below  came  to  a 

conclusion.     The  witnesses  gave  their 

sitions  in  the  most  vague  and  unsatis- 

^7  manner,  and  in  no  way  proved  that 

rupees  was.  the  rate  of  rent  heretofore 

^.   for  this  land. 

There  is  another  point  taken  in  special  ap- 

which  it  is  necessary  to  dispose  of,  and 

b  this,  that  the  Judge's  fmding  that  there 

led  DO  relation  of  landlord  and  tenant  as 

tveen  the  plaintiff  and  the  defendants  is 

rely  opposed  to  the  evidence  on  the  record ; 

thsU  the  Judge  has  misconstrued  the 

^ees  of  Court  which  the  plaintiff  had  filed 

order  to  prove  the  existence  of  such  rela- 

The  Judge  xxn  this  part  of  the 

says  that  "  the  iudgmeat  of  the  Sudder 

^Moonsiif,  dated  30th  January  1864,  declares 

wsc  plaintiffs  to  be  the  landlords,  and 

Vol,  XVII. 
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*' entitled  to  rent  from  the  heirs  of  Bharut 
''  Chunder  Chatter] ee,  deceased ;  but  that  does 
''  not  prove  plaintiff's  relation  as  landlords  to 
"  defendants  as  tenants."  Now,  this  judgment 
and  a  subsequent  judgment  which  was  passed 
by  the  Principal  Sudder  Ameen  in  ap- 
peal on  the  28th  November  1864  most 
distinctly  declared  Khoodee  Ram,  one  of  the 
present  defendants,  to  be  the  tenant  of  this 
panicuUr  piece  of  land,  and  likewise  to  be 
one  of  the  heirs  of  Bharut  Chunder.  How, 
therefore,  the  Judge  has  come  to  the  conclu* 
si  on  that  there  is  nothing  in  those  decisions 
which  settles  the  position  of  the  two  parties 
is  not  easy  to  say.  We,  therefore,  set  aside  the 
judgment  of  the  Judge  upon  this  point  as 
having  been  come  to  upon  a  misconstruction 
of  the  evidence  on  the  record,  and  uphold 
the  rest  of  his  decision  which  declares  that  the 
plaintiff  is  not  entitled  to  demand  a  kubooleui 
from  the  defendant.  Further,  we  dismiss 
this  appeal  with  costs. 


The  4th  March  1872. 

Present : 

The  Hon'ble  Louis  S.  Jackson  and  Dwarka- 
nath  Mitter,  fudges. 

Bona-fide  Proceedings  (to  keep  Decree  alhre)-- 
Service  of  Notice— MoeldMears  not  recogolsed 
Agents. 

Case  No.  la  of  1872. 

Miscellaneous  Appeal  from  an  oirder  passed 
by  the  Officiating  Judge  of  Chittagong, 
dated  the  27th  July  tS*ji,  affirming  an 
order  of  the  Officiating  Additional 
Moonsiff"  of  Satkhira^  dfited  the  12th 
June  i8*ji, 

Kristo    Chunder    Goopto    (Decree-holder), 

Appellant^ 

versus 

Fuzul  Ali  Khan  (Judgment-debtor), 
Respondent. 

Baboo  Okhil  Chunder  Sein  for  Appellant 
« 

No  one  for  Respondent. 

Where  an  application  to  execute  a  decree,  as  well  as 
the  service  of  notice,took  place  within  three  years  before 
the  subsequent  application,  and  it  appeared  that  not 
merely  was  a  notice  issued  and  served,but  the  judgrnent* 
debtor  had  cajoled  or  amused  the  deccce* holder  with  re* 
peated  promises  to  pay,  and  had  thereby  induced  him  to 
abstain  from  proceeding  further,  the  proceedings  of  the 
decree-holder  were  held  to  have  been  bond  fide. 

The  Coart  ought  to  see  that  the  notice  is  served  on  tfae 
right  person,  and  should  not  be  satisfied  with  the  return 
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of  service  upon  a  mere  mookhteart  and  not  the  recbgfniz- 
ed  aeent  of  the  judgment-dcbtor  within  the  meaning^  of 
the  rrocedure  Code. 

JacksoTiy  y. — It  appears  to  us  that  in  this 
case  the  order  for  execution  ought  not  to  be 
allowed  to  stand. 

The  Judge  appears  to  have  first  remanded 
the  case,  and  afterwards  affirmed  a  contrary 
order  passed  by  the  Moonsiff,  upon  the  ground 
simply  that  the  service  of  notice  of  execu- 
tion upon  a  party  who  was  not  the  judgment- 
debtor,  nor  the  authorized  agent  of  ihe  judg- 
ment-debtor, ought  not  to  be  looked  upon  as 
a  bond-fide  proceeding,  because  It  would  be 
dangerous  so  to  consider  it.  It  appears,, 
however,  that  the  application  to  execute  this 
decree,  as  well  as  the  service  of  notice,  took 
place  within  three  years  next  before  the  sub- 
sequent application ;  and  the  question  there- 
fore for  the  Court  below  was,  whether  such 
an  application  could  be  regarded  as  a  bond- 
fide  proceeding. 

As  to  the  service  of  notice,  we  must  ob- 
serve that  that  is  a  matter  which  the  Proce- 
dure Code  casts  upon  the  Court,  and  it  seems 
to  us  that  it  was  to  some  extent,  at  least,  the 
duty  of  the  Court  to  see  that  the  notice  was 
served  on  the  right  person,  and  that  the  Court 
ought  not  to  have  been  satisfied  with  the 
return  of  service  upon  a  party  who  was 
merely  a  mookhtear^  and  was  not  the  recog- 
nized agent  of  the  judgment-debtor  in  the 
sense  in  which  that  term  is  used  in  the  Pro- 
cedure Code. 

However,  it  seems  that  not  merely  was  a 
notice  issued  and  served,  but  the  Moonsiff  in 
his  first  judgment  expressly  stated  that  the 
judgment-debtor,  being  a  person  of  some  re- 
spectability, had  cajoled  or  amused  the  decree- 
holder  with  rej)eated  promises  to  pay,  and 
that  such  promises  had  induced  the  decree- 
holder  to  abstain  from  proceeding  further. 
Ttiat  circumstance  at  once  takes  the  matter 
out  of  the  category  of  doubt,  and  it  appears 
that,  in  the  petition  ot  appeal  to  the  Ztllah 
Judge  originally  preferred,  this  statement  of 
the  Moonsiff  was  not  questioned.  That  being 
so,  the  Moonsiff  properly  held  that  the  pro- 
ceedings of  the  decree-holder  had  been  bond 
fide^  and  his  order  ought  not  to  have  been  dis- 
turbed. The  first  order  of  the  Mdbnsiff, 
therefore,  will  be  restored,  and  the  order  of 
the  Judge  will  be  set  aside  with  costs. 


The  4  th  March  1872. 

Present : 

The  Hon'ble  Louis  S.  Jackson  and  Dwarka- 
nath  Mitier,  Judges. 


Bz-parte  Decree —Appeal  from  Order 
Application  to  set  aside^AflidaTtt  (.^, 
ot>—Act  VIII.  of  x859^  as.  119  and  35s 

Case  No.  20  of  1872. 

Miscellaneous  Appeal  from  an  order  paiki 
by  Ihe  Judge  of  the  24- Pergunnaks^  A 
the  t2th  October  iSyi,  refecting  theapplii 
lion  to  set  cuide  the  ex-part e  decree  of  I 
loth  October  i8yi, 

Shephard  John  Leslie  (one  of  the  Defendants)g 

Appellant, 


■I 


versus 

William  Osmond  AUender  (Plaintiff)  and 
another  (Defendant),  Respondints, 

Messrs.  J.   W.  B.  Money  and  R.  7!  Allax 

for  Appellant. 

Mr.  G.  C.  Paul  for  Respondents. 

The  Court  decHoed,  on  appeal  from  an  oider 
\ng  an  application  under  section  1 19,  Act  Vltl.  of  u 
to  set  aside  an  ex-parte  decree  to  receive  an  affid 
which  had  not  been  previously  tendered,  and  held  1 
sectioif  355  was  not  meant  to  have  applicatioa  to 
a  case  as  this,  but  to  empower  the  Court  of  appeal, 
discretion,  to  receive  evidence  uoon  issues  ol  fact 
had  been  tried  in  the  Court  of  first  instance. 

Jackson,  J. — ^This  is  an  appeal  agaii 
an   order  of  the  Judge  of  the   24-Pei 
nahs,  by  which  he  rejected  an  apphcaiioQ 
the  pan  of  Mr.  Leslie  to  set  asld^  ajudgmi 
passed  against  him  on  the  loth  of  Oct( 
last. 

It  appears  that  the  plaint  on  which 
judgment  was  passed  was  filed  on  the  Zifik] 
August  1871.     The  summons  directed  to   ' 
Leslie  was  served  upon  him  on  the  23rd 
September.     It  appears   that  in  the  pi 
Mr.    Leslie   was   described   as  jesiding 
Calcutta,  but  that  at  the  time  of  the 
mencement  of  the  suit  he  was  actually 
ing  at  Berhampore ;  and  by  the  summons 
5th  of  October  was  named  as  the  day 
which  the  suit  was  to  be  heard,  and  the 
fendant  was  directed  to  file  his  written 
ment  four  clear  days  before  that  da(,e. 

On  the  5th  October  the  case  was  cailediM 
and  one  ot  the  defendants,  Mr.  Dear,  ai 
ed  and  was  heard.     Mr.  Leshe  put  in 
appearance;  but  it  seems  that  he  insi 
Mr.  Linton,  who  is  an  attorney  of  the 
Court  and  also  a  vakeel,  and  that  Mr.  Lii 
came  into  Court  on  the  5ih  October  but 
no  part  in  the  proceedings. 

The  Judge  having  heard  the  case  on  tlutt 
day  reserved  his  judgment,  and  aftehnnb 
delivered  it  on  the  10th.  Two  dat*  Istet 
that  is,  on  the  12th  October,  a  pctithiiiSrai 
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igkd  bj  Mr«  Linton,  on  behalf  of  Mr.  Leslie, 
witli  a  vakalHinama,  and  in  the  peiiiion 
certaio  grounds  were  set  forth,  and  the 
Judge  was  asked  to  set  aside  the  judgment 
md  H)  re-bear  the  case. 
\'  The  petition  was  not  accompanied  by  any 
affidavit,  nor  was  it  verified,  nor  did  the 
fetitioQer  offer  or  ask  to  be  allowed  to  prove 
that  he  had  been  prevented  by  any  sufficient 
cause  from  appearing  when  his  suit  was  call- 
ed on  for  hearing.  The  Judge  thereupon 
refused  to  set  aside  the  judgment,  and  he  ob- 
served that ''  if  the  defendant  I^she  had  de- 
•* sired  more  time  for  preparing  himself  to 
''defend  the  suit,  he  should  have  instructed 
•his  attorney  to  apply  for  a  postponement 
f  before  the  hearing,  and  his  own  statement 
t  sbows  that  he  had  notice  t  wel  ve  days  before  the 
fheanng.  I  must  reject  the  application  " 
Section  119  of  the  Code  of  Civil  Proce- 
re  allows  an  appeal  from  the  order  of  rejec- 
totbis  Court,  and  ttie  appeal  having  been 
Iged  here,  it  is  now  proposed  to  put  in  and 
*  an  affidavit  on  Mr.  Linton's  part,  the 
vit  being  the  joint  affidavit  of  himself 
4  of  Mr.  Leslie,  and  containing,  wesuppose. 
explanation  of  the  conduct  of  the  defend- 
and  of  his  attorney. 

Tile  learned  counsel  Mr.  Money,  who  was 

wed  by  Mr.  Allan,  pressed  us  to  receive 

affidavit;     Mr.  Money  cited  several  cases 

the  Bombay  Reports,  which  he  contend- 

were  authority   for  the   affidavit   being 

•eived  in  the  appeal ;  but  it  appears  that,  in 

I  those  cases,  the  affidavit  had  been  pre- 

sly  tendered,  and  in  some  of  the  cases  had 

n  received  in  the  Court  of  first  instance 

case  was  shown  to  us  in  either  of  the 

bay  Reports  or  the  report  of  this  Court 

which  an  affidavit  offered  for  the  first  time 

the  Court  of  appeal  had  been  received,  nor 

'  does  any  such  case  appear  to  have 

rred. 

IjiBdependently  of  the  general  objections  to 
We  an  affidavit  in  this  stage  of  the  pro- 
lings,  it  seems  to  us  that  there  are  pecu- 
objections  which  apply  to  the  reception 
it  in  this  case,  because  the  circumstances 
fonh  in  the  affidavit  are  those  upon  which 
lower  Court  was  specially  qualified  to 
^  &  judgment,  and  upon  which  some  of 
^legations  made  might  perhaps  have 
contradicted  by  that  Court  out  of  its 
record  and  from  the  Judge's  own  know- 

^»  ^lioft  355  of  the  Code  of  Civil  Procc 
Jwie  has-be^  pressed  upon  us  by  Mr.  Allan 
*»affordi^.a  ground  for  receiving  this  affida- 
*••*•    It  appears  to  us  that  section  355  was 


not  meant  to  have  application  to  such  a  case 
as  this  is,  but  to  empower  the  Court  of  appeal, 
at  its  discretion,  to  receive  evidence  upon 
issues  of  fact  which  had  been  tried  in  the 
Court  of  first  instance.  But  even  if  the  secr 
tion  did  apply,  it  seems  to  us  no  case  has 
been  shown  here  to  justify  us  in  exercising 
such  a  discretion  in  favour  of  the  appellant. 
The  affidavit,  therefore,  must  be  refused. 

Mr.  Allan  has  made  an  elaborate  address 
ad  miser icordianiy  and  has  also  enlarged  upon 
what  he  calls  the  negligence  of  Mr.  Linton, 
the  Attorney.  We  have  nothing  before  usi 
the  affidavit  not  having  been  received,  upon 
which  we  can  come  to  any  conclusion  as  to 
the  conduct  of  Mr.  Linton.  It  is  not  neces* 
sary  therefore,  nor  would  it  be  proper,  that 
we  should  advert  to  it. 

It  WHS  then  suggested  that  there  was  a  dcr 
feet  of  jurisdiction  apparent  on  the  face  of 
the  proceedings.  This  does  not  seem  to  us 
to  be  so;  but,  even  if  it  were,  we  think  this 
is  not  the  mode  in  which  that  defect  should 
be  brought  to  our  notice.  That  which  we 
have  before  us  now  is  simply  an  appeal 
against  the  order  of  rejection.  If  there  is 
any  defect  of  jurisdiction  which  ought  to 
have  the  effect  of  nullifying  the  proceedings 
of  the  Court  below,  that  defect  should  be 
brought  before  this  Court  in  the  proper  way. 

It  appears  to  us,  therefore,  that  this  appeal 
has  failed,  and  should  be  dismissed  with  costs. 


The  1 2th  February  1872. 
Present : 

The  Hon'ble  H.  V.  Bavley  and  W.  Markby, 

Judges.     . 

Evidence  (on  oath  before  Income  Tax  Officer 
as  to  extent  of  Ryot's  Holding)— Jumma-was- 
sil-bakee  and  Shushmahee  Papers 

Case  No.  1024  oi  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  6hahabad,  dated  the  /j/^ 
June  1871,  modifying  a  decision  of  the 
Moonsiff  of  Buxary  dated  the  22nd 
March  1871. 

Radha  Pershad  Singh  (Plaintiff),  Appellant, 

versus 

Bheenuck  Roy  (one  of  the  Defendants), 

Respondent. 

Baboo  Doorga  Mohun  Doss  for  Appellant. 

Baboo  Taruck  Nalh  Duttiox  Respondent. 

The  judgment  of  the  Lower  Appellate  Court  wy 
reversed  as  erroneous  in  law,  because  it  ignored  de^od- 
ant's  evidence  on  oath  before  the  income-tax  officer 
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ft»  to  tlie  extent  of  his  lkoUliB|r,  and  becaote  it  dis- 
miwed  pUintilf 'e  claim  to  the  cesses  on  account  of  a 
trifling- difference  between  they«wwfl-was5i/-*«*^^ancl 
skushntahee  papers. 

Bqylty,  7.— The  plaintiff  in  this  case  sued 
for  the  recovery  of   Rs.  360  as  arrears  of 
rent  from  1274  to  1277  as  per  wassil-bakee 
dated  the  30th  Bysack  1277. 
'    The  issues  raised  by  ihe  first  Court  were, 
istly,  whether  the  defendant  held  under  the 
plaintiff  75  beegahs  5  cottahs  19  d.  of  land 
at  an  annual y«»iwa  of  Rs.  318  5  annas  3  pie 
as  alleged  by  the  plaintiff,  or  68  beegahs  16 
cottahs   17  d.  at  2l  jumma  of  Rs.   165-9-5 
as  alleged   by  the  defendant;  and,   2n(ily, 
whether  the  rent  had  been  paid  as  alleged  by 
the  defendant. 

The  first  Court  found  in  favour  of  the  plaint- 
iff,  and  gave  him  a  decree  for  his  whole  claim 
with   the   exception    of    Rs.    5-14-6.    The 
first  Court  held  on  the  evidence,  specially  on 
that  ol  Jboomuck  Doss  putwaree,  that  67 
beegahs  16  cottahs  of  land  held  by  the  de- 
fendant was  his   hereditary  gootashia,  but 
•that  when  Mr.  Burke  was  ticcadar,  the  land 
was  measured  and  2  beegahs  12  cottahs  were 
found  in  excess ;  that  the  remaining  land  was 
held  by  one  Mohabul  Koyarce,  who  in  1268 
gave  up  his  holding,  which  was  added  to  that 
of  the  defendant  Bheenuck,  who  was  still  in 
possession  thereof ;  and  that  it  was  proved  by 
the  plaintiff's  witnesses,  and  even  admitted  by 
the  defendant  Bheenuck  Roy  himself  before 
the  income  tax  officer,  that  he  had  a  holding 
of  75  beegahs  of  land  in  Mouzah  Pipree. 

The  Judge  on  appeal  commences  by  say- 
ing thai  it  was  acknowledged  before  him  that 
the  claim  was  laid   upon  the  fact  of  the 
defendant's  evidence  before  the  incorne  tax 
officer,  but  that  that  evidence,  even  if  ad- 
missible in  the  case,  does  not  show  that  the 
defendant  held  the  land  as  ryot  of  the  plaintiff. 
The  Judge    then    goes  on  to  say:    "The 
**  plaintiff  relies  on  jumtnabundee  and  shush- 
'**mahee  papers,  but  these  do  not  agree;  and 
"  moreover  the  plaintiff  must  prove  the  rent 
**  due  and  paid  in  the  year  preceding  the  suit." 
Further  on :  **  It  is  proved  by  plaintiff's  wit- 
"  nesses  that  defendant  holds  the  land  claimed 
'« by  defendant  zBhisgoozathtatViz.fijhetgBhs 
"16  cottahs   17  d.  at   Rs.  2  7   annas  per 
*'  beegah,  and  beyond  this  nothing  is  reallv 
''proved  to  be  in  the  defendant's  hands." 
The  Judge  on  these  grounds  gave  the  plaint- 
iff a  decree  for  Rs.    165   9  annas  3   pie, 
being  the  balance  found  after  deduction  of 
the  payment  acknowledged  by  the  plaintiff. 
But  as  to  the  cesses,  he  dismissed  the  plaint- 
iff'j  cUim  altogether. 


The  /rj/  ground  taken  in  speckd  f  1^^ 

that  i\K  Lower  Appellate  Court 

construed  the  legal  effect  ol  the 

of  the  plaintiff's  witnesses,  as  ihejr  do 

say  that  67  beegahs.  16  cottahs  17   «-^ 

Rs.  2  7  annas  per  beegah  were  held  by  ttej 

defendant ;  and  further  ih^iih^ J umma^wmmi^^ 

bakee  papers  and  the  jAitfAs»a^<g^ii^d  ttg 

necessarily  agree,  and  that  the  diffefence  hi 

those  papers  is  no  legal  ground  for  dismiss^ 

ing  the  plaintiff's  claim  in  this  case ;  and  ihtfc 

the  evidence  of  the  defendant  before 

income  tax  officer  was  not  the  only  cvid 

relied  on  by  the  plaintiff,  but  that  that 

relied  on  merely  to  corroborate  the  jm- 

tvassi'i-  bakee  papers  filed  by  the  plaintiff. 

It  must  be  observed  that  all  parties  admi^ 
that  the  plaintiff  is  the  zemindar  of  Mooxah 
Pipree,  and  the  defendant  admits  that  he 
holds  67  beegahs  in  that  village  as  ^^^wfl**-^ 
/a  at  the  rent  of  Rs.  2  7  annas  per  beegab^ 
As  to  the  evidence  of  the  defendant  bd 
the  income  tax  officer,  on  the  admissibi 
I  of  which  the  Lower  Appellate  Court  se« 
to  have  some  doubt,  and  the  legal  effect 
which  that  Court  altogether  ignores,  it  - 
be  remarked  that  the  defendant's  statei 
as  to  the  extent  of  the  property  liable  » 
taxed  is  on  oath,  and  he  says  that  he 
75  beegahs  in  Mouzah  Pipree. 

We  then  come  to  the  point  relied  on 
the  Lower  Appellate  Court—that  tbe>« 
wassil-bakee  papers  and  the  shushm^H 
not   agree.     The  Jumma  zvassti-bakee  m 
?L  jumma  of  Rs.  218  5  annas  3  pie  to 
beegahs  5  cottahs  19  d.,  and  the  skwhrna 
which  is  thirty  years  old,  show  a  Jumma 
Rs.  212  15  annas  9  pie  for  77  beegahs  * 
odd  cottahs.    Again,  the  shushmahet  s 
liiat  there  was  a  tenure  in  the   name 
Bheenuck    Roy   of    Rs.    129  Jumma, 
another  held  by  him  in  the  name  of  Luc 
Roy  of  Rs.  68  7  annas  6  pie  m  M/ 
Fipree.     Comparing  the  two  items,  the 
very  nearly  approaches  the  area  stated 
plaintiff,  and  the  disagreement  is  too 
to  justify  the  entire  dismissal  of  the  p 
iff's  claim. 

We  have  also  heard  the  oral  evidence, 
we  quite  concur  in  thinking  iha^  so  far  I 
showing  that  67  beegahs  and  odd  coitoJisl 
the  only  tenure  held  by  the  <iefendant,^ 
quite  clear  that  there  were  67  beegahs  anO" 
bottahs  be/ore  1268,  and  an  addition  i 
Mohabul  Koyaree's  tenure  after  1268,  ltW| 
also  be  observed  that  xhsijumma^wwd-m^ 
papers  and  the  shushmahec  are  d«P«J[*T| 
by  the  man  who  wrote  them,  ws.,  JhoO«¥^ 
fioss. 
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kOo  the  whole,  we  are  oi  opinion  that  ihp 

jdgment  of  the  Lower  Appellate  Court  is 

vioacous  in  law  o&  the  points  on  which  it 

|ku  reversed    the    jodgroent    of    the   first 

^:£mi ;  and  we,  therefore,  reverse  the  judg- 

[vent  of  the  Lower  Appellate  Court,  and 

Lnatore  and  affirm  that  of  the   first  Court 

twtb  costs  of  this  appeal  and  of  the  Lower 

i^Appeliate  Court. 

•  Markby,  J. — I  am  of  the  same  opinion. 


/■ 


The  24th  February  1872. 

Prtsent: 

Sf  James  W.    ColvUe,    Sir  Montague   E. 
^    Smith,  Sir  Robert  P.  Collier,  and  Sir  Law- 
rence Peel. 

TflMiaactums  with  Pardah  Women— Proof  of 
Execatiott  of  Deed--On  Appeal  from  the  High 
Court  at  Agra. 

Mdssumats  Azeezoonnissa  and  Ehsan  Bibee 

versus 


What  was  the  fouodation  of  the  judgment 
of  the  High  Court?  The  learned  Judges 
begin  by  saying:  ''We  do  not  mean  to  find 
''  that  the  plaintiff's  case  is  free  from  doubt ; 
''  but  the  admitted  facts,  and  some  reasonable 
"  presumptions,  lead  us  to  conclude  that  the 
"plaintiff  had  at  least  proved  a  sufficient 
*^  primd'/acie  case,  and  that  the  defendants 
'*  not  having  adduced  such  evidence  in  answer 
"  to  it  as  they  might  fairly  be  expected  to  do, 
"there  should  be  a  decree  against  them." 
Therefore  the  judgment  assumes  that  the 
plaintiff  had  made  out  a  primdfacre  case, 
and  that  the  defendants  had  failed  to  make 
a  sufficient  answer  to  that  case. 

It  is,  then,  desirable  in  the  first  instance  to 
onsider  what  was  the  prmd-fqcie  case 
which,  in  the  opinion  of  the  learned  Judges, 
had  been  proved.  The  case  of  the  plaintiff 
was  that,  on  the  22nd  of  January  1857,  in 
consideration  of  an  advance  made  by  him  to 
the  defendants,  they  had  executed  to  hifn  a 
bond  hypothecating  another  village,  named 
Nundsenee;  that  finding  he  had  not  got  the 
security  which  he  intended  to  have,  namely, 
a  mortgage  by  conditional  sale,  he  applied  to 
them  for  further  security,  and  that  after  some 
dispute  it  was  agreed  that  the  instrument 
upon  which  he  sued  should  be  given  to  him 
in  substitution  for  the  other,  which  was  in 


Baqur  Khan. 

'  THe  Privy  Coancil  diisented  from  the  conclusion  comft 
bf  the  High  Court  that  any  primd- facie  case  had 
I  made  out  by  the  plaintiff  (respondent),  and  con- 
red  that  the  suit,  being  one  brought  against  purdah 
len  upon  a  deed  alleged  to  have  been  executed  by 
tek,  wholly  failed,  inasmuch  as  there  was  no  proof  that     ...  ,,  ,,     , 

'    wotneo  had  ever  signed  the  deed,  or  that  it  had  been  j  fact,  thOUgO  nOt  actually,   cancelled,  treated 

'"as  being  superseded  and  made  of  no  effect 


er  s^ed  by  any  person  authorized  by  them,  and  that 
tir  Lordships,  if  they  affirmed  the  judgment  of  the 
fh  Oxirt,  would  be  going  against  the  whole  course 
: esses  that  have  been  decided  in  India  and  by  the 
Jvy  Council  in  respect  of  transactions  to  which  purdah 
are  parties. 

This  appeal  arises  out  of  a  suit  brought  by 

te  present  respondent  against  the  appellants 

the  recovery  of  the  po.ssession  of  a  vil- 

|c,  named  Burehta,  under  a  title  which  was 

Igitially  a  mortgage  title,  but  which  may 

taken  to  have  been  made  absolute  by  fore- 

iore. 

The  suit  was  resisted  by  the  appellants, 
then  defendants,  on  the  ground  that  they 
p?er  executed  the  mortgage-deed  in  ques- 
That  is  the  substantial  issue  in  the 
f case— that  it  was  executed  neither  by  them 
jpr  by  any  person  duly  authorised  to  execute 
"  Otf  their  behalf.  The  Zillah  Judge  who 
the  case  in  the  first  instance  found  that 
plaintiff  had  wholly  failed  to  make  out 
.^^case,  and  dismissed  the  suit.  The  plaint- 
[y^OTthien  appealed  to  the  High  Court  in  Agra, 
!»|d  the  learned  Judges  who  heard  that  ap- 
!3^1  reversed  the  decision  of  the  Zillah  Judge, 
tjid  found  in  favour  of  the  plaintiff,  and  it 
^1f  against  that  decree  that  the  present  appeal 
"  %  Kroaght. 


Ified 


by  the  second  transaction. 

It  appeared  by  the  evidence,  and  it  was 
not  contested  at  the  Bar,  that  both  these 
instruments  were  executed  by  Mahomed  Ali, 
the  husband  of  the  appellant,  Ehsan  Bibeej 
and  each  document  appears  to  have  been  re- 
gistered on  the  day  on  which  it  was  exe- 
cuted, not  at  Cawnpore,  the^  place  where  the 
defendants  resided,  and  where  the  transaction 
of  advance,  if  any  advance  was  made,  is 
alleged  to  have  taken  place,  but  in  Futteh- 
pore,  the  district  in  which  the  village  of 
Burehta  is  situated. 

So  far,  no  doubt,  the  plaintiff  proved  hi^ 
case.  But  he  failed  to  show  that,  either  at  the 
lime  of  the  registration,  or  at  any  subsequent 
time,  any  mookhtearnamah  authorising  the 
execution  of  those  deeds  by  Mahomed  Ali, 
as  agent  of  the  appellants,  was  produced  or 
verified  or  proved  in  any  way.  No  mention 
of  such  an  instrument  is  made  in  the  endorse- 
ment of  registration  upon  either  mortgage, 
all  that  therein  appears  being  that  Mahomed 
Ali  was  identified,  and  that  upon  such  iden- 
tification the  deeds  were  registered. 

Again,  what  is  the  account  which  the 
plaintiff,  gives  of  the  advance  and  of  the 
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transacuon?  He  alleges  ibat  this  Mahomed 
All  was  not  only  the  manager  on  behalf  oi 
his  wife  and  her  sister — of  their  property — 
but  thai  he  had  some  employment  under  a 
person  described  as  the  Rajah  or  Rusbharree ; 
that  in  that  capacity  he  wanted  to  obtain  a 
loan  of  Rs.  16.000,  to  be  applied  in  paying 
off  a  mortgage  upon  Mouzah  Rusbharree 
belonging  to  tne  Rajah ;  that  be,  the  plaintiff, 
agreed  to  advance  Rs.  8,000,  part  of  this 
money,  on  the  security  of  the  appellants' 
villages,  and  that  the  remaining  Rs.  8  006 
were  to  be  advanced  by  one  Rae  Chund,  a 
banker  in  Cawnpore ;  and  that  in  some  way 
or  other  the  appellants  were  to  have  a  counter- 
security  upon  Mouzah  Rusbharree.  There 
is  no  evidence  whatever  that  any  such  trans- 
action ever  really  took  place,  except  the 
deposition  of  the  plaintiff  himself.  None  of 
the  subscribing  witnesses  to  the  execution  of 
the  first  bond,  which  was  the  only  occasion 
on  which  money  is  alleged  to  have  passed, 
were  called.  Two  persons  were  called  by 
the  plaintiff,  who  alleged  that  they  were  cre- 
ditors of  the  ladies.  They  gave  a  wholly 
different  account  of  the  transaction,  repre- 
senting that  the  ladies  were  about  to  change 
their  residence  and  to  leave  Cawnpore,  that 
they  owed  to  one  of  these  persons  Rs.  1,000 
and  to  the  other  Rs.  45 1 ,  and  that  these  debts 
were  paid  out  of  the  Rs.  8,ooo  advanced. 
Neither  of  them  professed  to  have  seen  the 
ladies;  and  neither  of  them  spoke  to  the 
execution  of  the  first  bond  in  his  presence. 
Tbey  left  it  uncertain  where  the  first  bond 
was  executed,  their  testimony  pointing  to  its 
execution  at  Futtehpore,  and  not  at  Cawnpore 
where  tde  ladies  were  living. 
.  Then  only  one  of  the  subscribing  witnesses 
to  the  second  iflstrument  was  called,  and 
he  too  did  not  profess  to  have  been  present 
at  its  execution,  or  to  have  seen  any  power 
of  attorney  under  which  it  was  executed ; 
nor  does  his  evidence  fix  the  place  of  its  exe- 
cution, or  show  under  what  authority  it  was 
executed. 

Their  Lordships,  therefore,  considering 
that  these  ladies  are  purdah  women,  are  of 
opinion  that  the  High  Court  was  in  error 
in  considering  that  a  primd- facie  case  liad 
been  made  out  at  all.  The  witnesses  differ 
from  the  plaintiff  as  to  the  nature  of  the 
transaction,  they  are  not  consistent  as  to  the 
execution  of  the  instruments,  and  not  one  ot 
them  pretends  to  prove  the  authority  under 
which  they  purpoited  to  be  executed.  That 
a-ithoriiy  was  either  a  written  authority,  or, 
If  such  a  thing  would  suffice,  it  was  a  verbal 
authority.    No  written  authority  is  produced 


aathoritjL 
that  Terbti 


or  proved.    If  there  was  a  v 

it  lay  upon  the  plaintiff  to 

authority,  and   not  upguT  the  defendants  id 

show  that  Mahom^iA^li  acted  without  tbetr 

authority. 

If,  then^iMere  has  been  any  error  in  not 
callin?  Mlnomed  Ali,  that  is  afault  for  which 
thepIsyrotiff.andnotthedefendantSjShouldMiffer 
the  consequences,  because  it  was  clearly  the 
plainU  i^'s  business  to  establish  the  authority 
ui^JUhii^nich  he  says  he  took  the  conveyance 
oPthis  village  from  a  person  purporting  to  be 
an  agent  on  behalf  of  the  purdah  women, 
who  were  the  real  owners  of  the  village. 
But,  either  falsely  in  order  to  excuse  himself, 
or  truly,  he  has  alleged  on  the  face  of  bis 
plaint  that  Mahomed  Ali  is  dead.  He, 
therefore,  cannot  be  heard  to  say  that  the 
defendants  are  in  fault  for  not  calling  Ma- 
homed Ali,  even  supposing  that  it  lay  upon 
them,  and  not  upon  him,  to  call  that  person. 

Their  Lordships  have  not  omitted  to  coa* 
sider  some  documentary  evidence  relied  upcm 
by  the  plaint,  tiz.,  the  petitions  put  in  by 
Mahomed  Ali  in  1858  and  afterwards  ia 
i860.  In  1858  Mahomed  Ali  seems  to  have, 
either  truly  or  untruly,  alleged  that  tbcst; 
instruments,  though  executed  by  him^  never 
were  really  delivered  to  the  plaintiff;  tbal 
they  remained  with  him  until  the  advance 
should  be  actually  made,  and  that,  dsrioff 
the  disturbances  consequent  upon  the  mattaf 
at  Cawnpore,  bis  house  had  been  plundered, 
and  these  and  other  documents  had  beentakea 
away.  It  is  perfectly  clear  that  at  thiu  time 
the  documents  were  in  the  hands  of  the  plaint* 
iff.  He  put  in  a  counter- petition.  The 
case  was  heard  in  a  summary  way  by  the 
Sessions  Judge,  who  said  that  the  parties 
must  try  their  rights  in  a  civil  action,  aa4 
dismissed  the  criminal  charge.  That  state* 
ment  of  Mahomed  Ali  was  either  true 
or  false.  If  it  were  true,  there  is  an  end  Kk 
the  plaintiff's  case.  But  if  it  were  false« 
there  is  nothing  whatever  upon  the  face  of  the 
petition  to  connect  that  proceeding  with  the 
defendants,  except  the  mere  statement  of 
Mahomed  Ali.  The  High  Court  seems  to 
have  assumed  that,  because  Mahomed  Ali 
said  he  presented  that  petition  on  behalf  of 
the  defendants,,  it  must  be  taken  to  have 
been  presented  by  their  authority,  and  that 
they  were  therefore  concurring  with  Maho©* 
ed  Ali  in  an  attempt,  upon  a  saggesiktt 
of  that  which  was  false,  to  escape  from  the 
consequences  of  this  deed,  and  to  get  hack 
the  documents  from  the  plaintiff.  But  tb^e 
is  really  no  more  proof  of  Mahomed  Aii'ft 
having  acted  as  their  agent  in  that  case  than 
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(here  h  of  bis  agency  in  the  original  transac- 
tion; and,  therefore^  the  inference  whicn 
the  learned  Judges  drew  from  the  mere 
presentation  of  the  petition  appears  to  their 
Lordships  to  be  unwarranted.  The  same 
oWrvation  applies,  perhaps  even  more 
BtroDgly,  to  the  petition  put  in  by  Mahomed 
AH  in  i86d  as  an  ihtervenor  in  the  fore- 
closure proceedings. 

Therefore,  taking  the  whole  evidence  pro- 
duced by  the  plaintiff,  their  Lordships  roust 
dissent  from  the  conclusion  of  the  learned 
judges  of  the  High  Court  that  any  pn'md^ 
fute  case  had  been  made  oat;  and  they 
considered  that  the  suit,  being  one  brought 
against  purdah  women  upon  a  deed  alleged 
to  have  been  executed  by  them,  wholly  failed, 
inasmach  as  there  was  no  proof  that  the 
vomen  had  ever  signed  the  deed,  or  that  it 
bad  been  ever  signed  by  any  person  author- 
ised by  them ;  and  that  their  Lirdships,  if 
thej  affirmed  that  judgment,  would  be  going 
against  the  whole  course  of  cases  that  have 
been  decided  in  India  and  at  this  Board  in  re- 
spect of  transactions  to  which  purdah  women 
^aie  panies. 

It  has  perhaps  by  anticipation  been 
Itated  that,  even  had  a  primd-facie  case 
been  proved,  their  Lordships  would  not 
lto?e  concurred  with  the  learned  Judges 
in  thinking  that  the  case  should  be  decided 
Ig^iinst  the  defendants  because  they  had 
hHed  to  call  Mahomed  All  (if  Mahomed 
AH  is  still  in  life),  in  order  to  prove  either 
that  he  did  not  deliver  this  deed,  as  he  says 
be  did  not,  or  that  he  did*  not  act  in  that 
tnmsaction  as  their  agent.  They  have  given, 
by  the  month  of  Amjud  Ali,  evidence  far 
■ore  satisfactory  than  any  statemc^nt  of  so 
wmisiwonhy  a  person  as  Mahomed  Ali, 
that  that  person  was  not  their  general  m  ina- 
ger  or  their  manager  at  all,  and  that  there 
B  no  reason  to  suppose  that  he  acted  in  the 
tiMsaction  in  question  under  any  special 
•whority  from  them. 

For  these  reasons,  their  Lordships  are  of 
opinion  that  without  relying  upon  the  evi- 
lieoce  that  has  been  given  of  the  bad  cha- 
'•cterof  the  plaintiff,  oc  of  the  fact  that  he 
»a  person,  as  he  certainly  seems  to  have 
b«en>  not  likely  to  have  had  the  means  of 
Waking  the  advance  which  he  says  he  made, 
*e  judgment  of  the  Zillah  Judge  was 
wntct,  and  they  will  humbly  advise  Her 
«jesty  to  allow  this  appeal,  to  reverse  the 
Judgment  of  the  High  Court,  and  in  lieu 
'J^'wf  to  direct  that  the  appeal  to  that 
^ri  be  dismissed,  and  the  judgment  of  the 
ZilUh  judge  aflSrmed  with  costs,  and  that 


the  respmient  should  also  piy  the" costs  of 
this  Appeal. 


The  4th  March  1872. 

Present: 

The  Hon'ble  L'>ui8  S.  Jackson  and  Dwarka- 
nath  Mitter,  Judges, 

Act  VIII.  of  1859,  a.  364— Sale  in  Ezecution  of 
Decree— Delivery  of  Immoveable  Property  to 
Parchater— Appeal. 

Case  No.  34  of  1872. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Officiating  Judge  of  Jessore,  dated 
the  2^th  September  iSyi,  reversing  an 
order  of  the  Moonsiff  of  Narail,  dated 
the  xiih  February  i8ji. 

Omirto  Moyee  Dossee  and  another 
(Petitioners),  Appellants^ 

versus 

Gooroo  Doss  Roy  (Opposite  Party), 
Hespondent. 

Baboo  Bungshee  Dhur  Sen  for  Appellants. ' 

No  one  for  Respondent. 

No  appeal  lies  from  an  order  of  a  Court  giving  posses- 
sion under  section  264,  Act  VIII.  of  1859,  to  a  purchaser 
at  a  sale  in  execution  of  a  decree. 

Jackson,  J. — In  this  case,  the  Court  of 
the  Moonsiff  ordered  the  sale  of  the  right, 
title,  and  interest  of  certain  ladies  in  a  putnee 
talook  of  which  the  description  is  fully  given 
in  the  proceedings,  and  Gooroo  Doss  Roy, 
having  purchased  those  rights  and  interests^ 
applied  to  be  put  into  possession  thereof  under 
section  263  of  the  Civil  Procedure  C  )de,  the 
aim  of  that  application  being  to  procure  the 
ejection  of  the  ladies  in  question  from  the 
dwelling-house  which  they  occupied,  and 
which  was  situated  within  the  limits  of  the 
talook. 

The  Moonsiff  refused  to  order  delivery  of 
possession  under  that  section,  but  approved 
and  confirmed  what  his  officer  had  done  in 
giving  possession  under  section  264. 

Xgamst  that  order  of  the  Moonsiff  an 
appeal  was  heard  by  the  Jud^e.  It  seems 
that  the  present  special  appellants  were  not 
present  when  that  appeal  was  heard,  and 
they  petitioned  the  Judge,  stating  that  they 
had  never  been  served  with  summons.  On 
appeal,  the  Judge  reversed  the  order  of  the 
Moonsiff,  and  held  that  section  263  was  the 
proper  section  to  be  applied,  and,  reviewing^ 
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the  case  on  the  application  of  the  ladies, 
adhered  to  his  first  decision,  and  rejected  their 
application. 

It  appears  to  us  that  the  Judge  had  no  ! 
authority  to  entertain  tihis  appeal.  I  do  not 
iind  any  provision  in  the  Code  which  enabled 
him  to  interfere.  This  is  not  a  case  under 
section  it  between  the  parties  to  the  suit. 
It  was  a  question  between  the  purchaser  at 
the  sale  in  execution  and  the  judgmentr 
debtors  whom  the  purdiaser  desired  to  evict. 
It  seems  to  me  that  the  MooasiS  was  compe- 
tent to  interpret  his  own  proceedings,  and  to 
give  the  purchaser  that  amount  of  assistance 
which  he  thought  the  case  demanded ;  and 
that  ilE  the  purchaser  did  not  recover  by  the 
aid  of  the  Court  anything  to  which  he 
thought  himself  entitled  under  his  purchase, 
he  ought  to  have -been  allowed  to  bring  a 
suit  against  the  parties  withholding  posses- 
sion. 

The  incHuatton  of  my  own  mind  is  that 
section  264,  and  not  section  263,  is  the  pro- 
per section  to  apply ;  but  it  is  sufficient,  for 
the  purposes  of  this  case,  to  say  that  the 
order  of  the  Judge  is  made  without  jurisdic- 
tion, and  it  is  therefore  set  aside  with  costs. 

Mtiier,  J, — I  concur. 


Messrs.   7.    T,    Woodroff'e  and  C.  Gr^i^ 

ioT  Respondents. 


The  6th  March  1872. 

Present  : 

The  Hon'ble  G.  Loch  and  W.  Ainslie, 

Judges. 

Limitotion^Act  XIV.  of  1859,  ••  so— Keepingr 
Decree  aliTc^CfiMent  of  Partics—Afirrcemeat 
to  suspend  Execatioa  for  a  definite  Tine  not 
a  *' Proceeding." 

Case  No.  244  of  1871. 

Miscellaneous  Appeal  from  an  order  passed 
by  I  he  Judge  of  Purneahy  dated  the  23rd 
May  i8yi. 

Bibee  Meheroonissa  (Decree-holder), 
Appellant, 

versus 

Ranee  Rowshun  Jehan  and  others  (Judgment- 
debtors),  Respondents. 

Messrs,  C  C.  Paul,  G.  Gregory,  S.  P, 
John^  and  K,  E,  Twidale  and  Baboo  Ashoo- 
tosh  Dhur  and  Moonshee  Mahomed  Yusuf 
for  Appellant. 


Consent  of  parties  cannot  extend 
by  law  for  enforcing  a  decree  or 
nor  is  an  air<'^(n^At  to  suspesi ' 
time  a  "  proceedin.^  "  within 
20,  Act  XIV.  of  1859. 


meaning  of 


Loch,  J.—TwL  petitioner  b^ore  as  seeks 
to  execute  a  decree  against  Ahmed  Reza. 
It  is  a  decree  oC  1846,  and  aj^arently  varioos 
prooesses  of  execution  kave  been  taba  out, 
which,  however,  need  not  be  referredto.  Tlie 
Judge,  by  his  proceeding  of  23rd  H17 1871, 
rejected  the  petition^-'s  applicatioD  on  two] 
grounds,  sst,  ikat  the  applicaiion  wis  noti 
made  in  proper  form ;  ifid,  2ni,  that  execu- 
tion was  barred  by  limitation,  and  from  this 
order  the  present  ai>peal  is  preferred  to  tkis 
Court. 

We  need  oniy  refer  to  tiM  last  proceedings 
taken   in  execution.    The   last  proceediog 
taken  in  this  case,  if  it  be  a  proceeding Aicli  is 
comes  within  tbe  ooeaoing  of  that  wordasuied 
in  section  20,  Act  XIV\  of  1859,  was  ttkea 
on  6th  February  1 867,  wiien  Meheroonistt 
and  Ahmed  Reza  filed  petitions,  whereby  tbi.! 
decree-bolder  agreed,  in  consideratioo  of  ii 
payment  of  Rs.  2,000,  not  to  proceed  tv«j 
ther  against  the  debtor  for  tlie  period  of , 
one  year.    The  present  application  £or  exeat* 
tion  was  put  in    on  4th    February  iS7i« 
and  it  is  contended  by  the  appellant  that,  is 
she  had  bound  herself  not  to  proceed  in  execu- 
tion for  one  year,  she  was  entitled  to  reckon  j 
the  period  of  three  years  within  which  she 
was  bound  by  law  to  take  steps  fo  enforce  htf  < 
decree,  or  keep  it  in  force,  from  tbe  close  ot 
that  year,   m.,   6th   February  1868.  Tht 
Judge  rests  upon  a  judgment  of  a  Fall  B<boI 
of  this  Court  in  the  case  of  Krishna  Konar 
Singh,   reported    at    13  Weekly  Reponcr; 
F.  B.,  page  44 ;  and  under  a  role  of  tbisCouft 
of  July  1867,  we  are  bound  to  follow  ih*^ 
decision,  if  it  is  applicable  to  the  present  c«Kr 
and  has  not  beea^set  aside  by  any  subsequM* 
ruling.    Now,  the  main  object  of  tbe  pr«t^ 
appeal  is  to  get  behind  the  said  decision  o| 
the  Full  Bench,  and  to  induce  us  to  referiM 
question  again  for  the  further  coosideratiffr 
of  the  Court.    Tbe  petitioner  mustia^eojj 
a  very  clear  and  strong  caae  before  vccando 
what  he  wishes  us  to  do. 

We  think  that  this  case  comes  within  iw 
scope  of  the  decision  of  the  Full  Bench  01 
this  Court  referred  to  above ;  and^  ^  ^ 
quoted  to  us  (reported  in  11  ^^'^'^^  v^ 
porter,  pages  86  and  570).  as  shoving,^ 
other  Judges  of  this  Court  have  held  a  diW- 
cut  opinion  on- this  subject  from  lhat«P»**^ 

h 


^0 


Civil 


THE   WEEKLY    REPORTER. 


Rulings. 


397 


^e  majority  (4  to  i)  of  the  Judges  in 
\  Foil  Bench  case,  were  considered  and 
febeen  overruled  by  that  Full  Bench  deci- 
B,  and  can  therefore  be  no  longer  used  as 
(Ctdents. 

It  is  urged  before  us  that  the  Law  of  Liml ta- 
il is  applicable  to  and  was  only  intended  to 
event  parties  being  harassed  by  stale  claims; 
It  where  laches  have  occurred  by  the  neg- 
:l  of  a  pany,  his  remedy  may  properly  be 
^ted  by  limitation ;  but  where  parties  con- 
Dt  to  give  time,  and  show  by  their  conduct 
at  they  neither  relinquish  nor  sleep  over 
eir  claims,  the  Law  of  Limitation  cannot 
\  applied.  The  construction  of  the  law 
lopted  in  the  Full  Bench  decision  is  too 
rict  and  technical,  and  not  applicable  to  the 
0e  where  parties  have  acted  by  consent, 
ich  act,  when  intimated  to  the  Court,  being  a 
raceeding  to  keep  the  decree  in  force,  and, 
xording  to  the  proper  meaning  of  the  words 
fseciion  20,  Act  XIV.  of  1859,  operating  to 
Bcp  it  in  force  for  the  following  three  years ; 
9  that  if  parlies  consent  to  postpone  the  exe- 
Ition  of  a  decree  for  three  years,  and  intimate 
le  same  to  the  Court,  that  is  a  proceeding 
Miin  the  meaning  of  the  law  which  gives 
b  decree-bolder  a  right  to  proceed   within 

te  years  after  the  period  agreed  upon  by 
panics  has  expired. 

In  support  of  this  argument,  we  have  been 
•fened  to  the  practice  of  the  Courts  at  home ; 
fftda  case  reported  in  IIL  Adolphus  and  P^llis, 
676,  has  been  quoted,  and  it  is  urged 
we  ought  to  follow  the  rule  which  was 
ted  in  that  case,  viz.,  that,  if  the  plaint- 
has  judgment  with  a  stay  of  execution 
a  year,  he  may  after  the  year  take  out  his 
mion  without  a  scire  facias,  because  the 
y  is  by  consent  of  parties  and  in  favour 
tbe  defendant ;  and  Lord  Denman  adds : 
ffc  should  be  very  unwilling  to  disturb, 
t  on  the  clearest  grounds,  a  practice  now 
recognised,  on  which  all  persons  have 
d  for  a  long  series  of  years,  and  neither 
iteasonable   nor   inconvenient    in    itself." 
^  it  is  sufficient  to  say,  with  regard  to  the 
ce  referred  to,  that  no  such  practice  exists 
Ihc  ordinary  Civil  Courts  of  this  country, 
™»  Oftly  process   approaching  to  the  scire 
fiftat  known  here  being  the  notice  which  is 
f^aircd  to  be  served  on  a  debtor  under  the 
J»»isions  of  section  216,  Act  VIII.  of  1859, 
^W  an  interval  of  more  than  one  year 
«^  elapsed  between  the  date  of  the  decree 
w^e  application  for  execution.     But  what 
iL^^  ^OT  by  appellant  is  a  very  different 
™|n«  from  the  practice  set   forth   by   his 
wmiel,  for  here  we  are  asked  to  execute  a 
Vol.  XVII 


decree  of  old  date  (1846),  which  has  been 
partially  executed  at  different  times,  and  the 
further  execution  of  which  was  by  the  con- 
sent of  parties  suspended  for  a  year  from  5th 
February  1867. 

But  it  is  said  that  the  words  of  the  law 
support  the  appellant's  contention,  and  that 
they  have  been  misconstrued  by  the  Court. 
It  is  said  that  the  proper  reading  of  section  ao, 
Act  XIV.  of  1859,  is  to  connect  the  words 
**  within  three  years  "  with  the  previous  words 
''to  keep  the  same  in  force,"  and  not  with 
the  latter  part  of  the  sentence.  The  sentence 
should  run  thus  :  ''  Unless  some  proceeding 
shall  have  been  taken  *  *  *  *  to  keep  the  same 
in  force  within  three  years  next  preceding  the 
application  for  such  execution."  So  that,  in 
fact,  if  this  contention  be  correct,  a  decree- 
holder  might  by  consent  get  six  years,  instead 
of  three,  to  enforce  or  keep  his  decree  in 
force.  We  demur  to  this  construction  of  the 
sentence,  and  think  that  it  must  be  read  as 
it  has  hitherto  been  read,  viz ,  unless  some 
proceeding  shall  have  been  taken  within 
three  years  next  preceding  the  application 
for  such  execution  to  enforce  the  judgment, 
or  to  keep  the  same  in  force. 

Then  it  was  contended  that  the  word  "  pro^ 
ceeding"  used  in  section  20,  Act  XIV.  of  1859, 
must  not  be  limited  to  proceedings  in  which 
the  assistance  of  the  Court  has  been  invoked, 
that  there  is  a  difference  between  process 
and  proceedings,  and  that  any  step  taken  by 
the  parties  by  which  they  show  that  they  do 
not  sleep,  and  do  not  intend  to  give  up  their 
claim,  must  be  considered  as  a  proceeding; 
and  a  reference  was  made  to  a  decision  of 
the  Privy  Council  in  the  case  of  the  Maha** 
rajah  of  Burdwan,  reported  in  14  Weekly 
Reporter,  page  21,  to  show»ihat,  when  the 
parties  put  in  petitions  regarding  the  exe- 
cution, there  was  a  lilis  coniesfaiio  which 
kept  the  case  alive.  There  was  this  differ- 
ence between  the  case  decided  by  the  Full 
Bench  and  the  present,  that  in  that  case  there 
was  an  executed  contract  which,  the  Court 
might  perhaps  rightly  say,  couH  not  be 
substituted  for  the  original  decree;  but  in 
this  case  there  was  no  such  contract,  but 
merelv  a  suspension  of  execution  with  con- 
sent of  parties  for  the  benefit  of  the  debtor, 
for  the  execution  was  allowed  to  lie  over  for 
a  year  in  consideration  of  the  payment  of 
Rs.  2,000.  and  it.  was  urged  that  the 
great  mistake  made  in  that  judgment  of  the 
Full  Bench  was  that  "  abstaining  for  a  consi- 
deration with  consent"  had  been  treated  as 
"a  voluntary  abstaining"  by  which  laches 
were  incurred. 
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In  the  course  of  the  argument,  reference 
was  made  to  the  practice,  which  prevailed 
before  the  enactment  of  Act  XIV.  of  1 859,  in 
regard  to  the  execution  of  decrees.  Previous 
to  the  passing  of  that  Act,  there  was  no  Law 
of  Limitation  in  regard  to  the  execution  of 
decrees,,  and  we  cannot  be  guided  by  any- 
thing in  the  practice  then  prevailing. 

Act  XIV.  of  1859  has,  however,  introduc- 
ed a  distinct  rule,  and  has  provided  for  the 
execution  of  decrees,  or  steps  to  be  taken  for 
keeping  them  in  force  within  prescribed 
limits  of  time.  The  proposition  put  to  us 
is  in  effect  this  :  Parties  by  consent  can, 
notwithstanding  the  provisions  of  the  law, 
extend  the  period  allowed  by  law  for  enforc- 
ing»  or  keeping  in  force,  a  decree,  and  may 
execute  a  decree  after  the  time  which  by  law 
is  the  limit  of  execution  in  ordinary  cases ;  and 
the  proposition  is  thus  illustrated :  Parties 
may  consent  to  postpone  execution  for  four 
or  five  years,  and  on  the  expiry  of  that 
period,  the  decree-holder  would  still  be  enti- 
tled to  execute  within  three  years  from  that 
date.  In  the  case  before  us,  the  decree- 
holder,  on  the  6th  February  1867,  agreed  to 
abstain  from  further  execution  for  a  year,  and 
it  is  said  he  is  entitled  to  three  years  from 
the  expiry  of  that  year,  »/2.,  6th  February 
1868.  Looking  at  the  provisions  of  the  law 
(Act  XIV.  of  1859),  I  cannot  believe  that  it 
was  ever  intended  that  consent  of  parties 
should  interfere  with  or  alter  the  period 
fixed  by  law  within  which  certain  acts  were 
to  be  done.  It  will  not  be  contended  that 
consent  of  parties  could  extend  the  time  for 
instituting  a  suit  for  the  recovery  of  posses- 
sion of  real  property ;  and  how  can  it  be  said, 
in  the  absence  of  any  words  to  support  the 
proposition,  that  consent  is  sufficient  to  ex- 
tend the  period  allowed  by  law  for  enforcing 
a  decree,  er  keeping  it  in  force.  The  law,  as 
I  read  it,  is  precise,  and  enacts  that  no  pro- 
cess of  execution  shall  issue  in  execution  of 
any  decree,  unless  some  proceeding  shall  have 
been  taken  within  three  years  preceding  the 
application  for  such  execution  to  enforce 
such  decree,  or  to  keep  the  same  in  force. 
The  law  has,  I  apprehend,  been  on  pur- 
pose strictly  drawn  up,  and  must  be  construed 
strictly ;  and,  if  this  be  so,  the  decision  of  the 
Full  Bench  in  the  case  of  Krishna  Komul 
Singh  is  applicable  to  the  present  case.  In 
that  case,  the  parties  had,  on  the  6th  February 
1865,  entered  into  an  arrangement  by  which 
the  property  was  released,  and  the  decree 
was  to  be  paid  by  instalments.  The  first 
payment  under  the  kistbundee  was  due  on 
the   14th  July    1865;   the  application  was 


made  on  the  14th  July  1868.    *'It'ap 
me,  says  the  Chief  Justice,  that,  althoug]i 
decree-holder  may  have  bound  himself 
to  issue  execution  before  the  14th  Jaij  1 
that  circumstance  did  not  give  the  dec 
holder  three  years  from  that  date  to  api 
for  fresh  execution ;  but  he  ought  to  hsvQ 
applied  from  the  30th  December  1864,  r«L^ 
the  date  of  the  last  application  for  executkn 
to  the  Moonsiff."     Further  on  in  the  judgH 
mem,  the  Chief  Justice  observes:  "A  maa 
''  may  bind  himself  not  to  execute  a  decree  ol 
''  Court,  or  he  may  bind  himself  not  to  execute 
''  a  decree  of  Court  within  a  certain  period,  bo 
'*  he  cannot,  by  binding  himself  not  to  ezecoli 
"  the  decree  for  a  certain  period,  add  to  tb< 
'Uime  within  which  the  law  allows  him  tc 
"  execute  it.  *  *  *  So  in  the  case  of  a  decree 
''if  a  man  binds  himself  not  to  execute  Zi. 
**  decree  within  a  certain  period,  he  most  take 
"  care,  if  he  wish  to  execute  the  decree  at  a^J 
'*  not  to  bind  himself  not  to  execute  the  dec 
*'  for  a  longer  period  than  that  within  whi 
"  the  law  would  allow  him  to  execute  it." 
the    appeal    before    us,   the    decree-hol 
bound  himself  for  a  consideration   not 
execute  his  decree  for  one  year  from  the 
February  1867.     On  the  expiry  of  that  y 
admitting,  for  the  sake  of  argument,  thatth: 
arrangement  is  such  a  proceeding  as  is 
templated  by  law,  the  decree-holder  had  t 
more  years  within  which  he  could  enf( 
his  decree,  or  take  steps  to  keep  it  in  fori 
He  did  nothing  till  the  4th  February  1871 
or  nearly  four  years  from  the  date  of  his 
tion  to  the  Court  entrusted  with  the  exccH' 
tion  of  the  decree,  and  his  case  comes  c 
within  the  ruling  of  the  judgment  of  f 
Full  Bench ;  and  his  present  application 
being  within  time,  1'.  tf.,  within  three  ye 
from  the  6th  February  1867,  further  exectH 
tion  of  the  decree  is  barred  by  limitation,  vsA 
the  application  has  been  rightly  refused. 

It  is  unnecessary  to  take  up  any  other 
points  in  this  case. 

We  dismiss  this  appeal  with  costs. 

Ainslie,  J, — The  only  point   which  h«; 
been  argued  is  the  question  of  limttatkmr 
unless  that  be  decided  in  favour  of  the  appd» 
lant,  the  other  questions  in  the  case  need  not 
be  considered. 

The  decree-holder,  early  in  the  year  1867, 
was  proceeding  to  execute  his  decree,  and  hid  j 
attached  certain  property,  and  caused  it  to  be  j 
advertised  for  sale.     The  1  ith  February  i8^7  I 
was  fixed  for  the  sale.    On  the  6th  Febru- 
ary both   parties   informed  the  Court  that  | 
2,000  rupees  had  been  paid  in  part  satis- 
faction of  the  decree,  and  that  they  ^0^ 
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Igieed  that  no  further  proceed!  Dgs  should  be 
Itten  for  one  year. 

\  The  Sobordinate  Judge  called  upon  the 
l^ecree-boldcr  to  state  in  distinct  terms  whe- 
liierbe  wished  to  proceed  with  his  execution- 
\fniX  or  not,  and  he,  by  a  petition,  dated  i  ith 
^February  1867,  asked  that  the  sale  should 
ie  stayed.  Hereupon,  the  Subordinate  Judge 
^missed  the  application  for  execution. 

This  proceeding  of  the  Subordinate  Judge 
been  objected  to  ;  but  I  conceive  that  be 
•ims  perfectly  right  in  acting  as  he  did. 

Nothing  was  done  for  nearly  four  years. 

On  the  4th  February  1871,  the  application 

to  execute  the  decree  was  filed,  and  it  has 

iteen  contended,  in  the  face  of  the  Full  Bench 

Suling  reported    in    13   Weekly  Reporter, 

i'F.  B.,  44,  which  Is  said  to  be  bad  law,  that 

I'lttxties  can  by  their  own  contracts  extend  the 

^period  of  limitation  indefinitely,  and  that  a 

[^og-by  under  agreement  is  not  a  laches. 

^  is  also  contended  that  this  application  was 

e  within  the  period  limited  by  Act  XIV. 

1859. 


Section  20,  Act  XIV.   of  1859,  is  in  the 

lowing  words  :  *'  No  process  of  execution 

^shaii  issue  from  any  Court  not  established 

*'by  Royal  Charter  to  enforce  any  judgment, 

f* decree,  or  order  of  such    Court,   unless 

,^some  proceeding  shall  have  been  taken  to 

I" enforce  such  judgment,  decree,  or  order, 

^^or  to  keep  the  same  in  force  within  three 

''^jears  next  preceding  the   application  for 

["such  execution."     From  the  absence  of  a 

'.comma  between  the  words  *'  keep  the  same 

fb  force"   and    the    words    "within    three 

ijears,"  it  has  been  argued   that  these  last 

^vords  are  to  be  taken  as  specially  applicable 

pjto  those  that  immediately  precede  them.    If 

'-  bv  this  it  is  meant  that  the  words  "  within 

three  years"  exclusively  apply  to  the  imme- 

\  dlately  preceding  words  "  to  keep  the  same 

bi  force,"  the  whole  section  becomes  of  no 

efiect.    We  should  then  have,  for  the  first 

;  clause,  *'  No  process  shall  issue  to  enforce  any 

'  iadgment  unless  some  proceeding  shall  have 

I  been  taken  to  enforce  such  judgment,"  which 

tither  exchdes  all  execution  of  a  decree,  or 

l^ovides  for  no  limitation  ;  and  in  either  case 

the  second  clause  is  wholly  immaterial. 

Then,  if  we  take  the  words  "  within  three 
years"  as  applicable  to  both  clauses,  we  get  for 
the  ^st,  *''  No  process  shall  issue  to  enforce 
my  judgment,  unless  some  proceeding  shall 
have  been  taken  to  enforce  such  judgment 
^in  three  years  ;*'  and  for  the  second,  "No 
^'ocess  shall  issue  to  enforce  any  judgment, 
Q&kn  some  proceeding  shall  have  been  taken 
lo  keep  the  same  in  force  within  three  years." 


About  the  first  there  can  be  no  doubt,  the 
proceeding  to  enforce  the  judgment  must 
have  been  taken  within  three  years.  Whe- 
ther we  say  a  proceeding  must  have  been 
taken  within  three  years  to  enforce  the  judg- 
ment, or  a  proceeding  must  have  been  taken 
to  put  the  judgment  in  force  within  three 
years;  the  period  after  which  no  process  shall 
issue  is  the  same,  viz.,  three  years. 

But  it  is  said  that  the  second  clause  ad- 
mits of  a  longer  period,  and  that  the  three 
years  is  to  count  from  the  day  up  to  which 
the  judgment  was  kept  in  force  by  the  last 
taken  proceeding.  So  if  A  realizes  a  part 
of  a  decree  to-day  by  sale  of  his  debtor's 
property,  he  keeps  his  decree  alive  for  three 
years  under  the  first  clause,  and  then  under 
the  second  he  gets  three  years  more  from 
the  last  day  to  which  it  is  so  kept  alive,  or, 
in  other  words,  he  gets  in  every  case  six 
years.  If  it  had  been  the  intention  of  the 
Legislature  to  give  six  years,  surely  it  would 
have  been  expressed  directly,  and  not  have 
been  left  to  be  inferred  by  such  a  circuitous 
process.  Moreover,  such  a  construction  is 
inconsistent  with  the  alternative  form  of  the 
section,  which  clearly  shows  that  there  are 
two  modes  of  keeping  a  decree  alive,  and 
that  by  either  it  may  be  kept  alive  for  a 
certain  term ;  it  may  either  be  kept  alive  by 
directly  attempting  to  enforce  it ;  or  else  by 
doing  something  which  happens  to  be  neces- 
sary 10  enable  the  decree-holder  to  enforce 
it,  though  it  may  not  in  itself  be  any  of 
the  proceedings  in  execution  mentioned  in 
Act  VIII.  of  1859  ;  as,  for  example,  by  bring- 
ing a  suit  to  establish  the  debtor's  title  to  a 
property  the  attachment  of  which  has  been 
taken  off  on  a  claim  by  a  third  party  under 
section  246. 

I  can  find   nothing  to  suggest  that  the 
Legislature  intended  to  provide  two  different 
terms  of  limitation  in  this  one  section ;  and  as 
I  find  that  the  one  term  of  three  years  is  most 
distinctly  provided  in  the  first  clause  (no  read- 
ing of  this  clause  which  will  give  a  term  of 
six  years  has  been  attempted),  I  must  presume 
that  the  construction  which  extends  that  term 
to  six  years  in  the  alternative  clause  is  wrong. 
The  section  is  made  perfectly  clear  by  a 
transposal  of  the  words  thus  :  "No  process  of 
execution  shall  issue  to  enforce  any  judgment 
unless,  within  three  years  next  preceding  the 
application,  some  proceeding  shall  have  been 
taken  to  enforce  such  judgment,  or  to  keep 
the  same  in  force."     This  is  the  manner  in 
which  the  section  has,  as  far  as  I  know, 
always  been  construed,  and  I  have  no  doubt 
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that  it  18  the  manner  in  which  it  ought  to  be 
constraed. 

Then  there  is  the  contention  that  parties  to 
a  decree  can  by  consent  extend  the  time 
allowed  by  the  law.  The  words  of  tlie  law 
are  positive  :  ^*No  process  shall  issue  unless," 
&c.  Consent  cannot  alter  the  law.  But  it 
is  said  that  if  consent  cannot  alter  the  law, 
yet  an  agreement  not  to  proceed  for  a  time 
specified  is  in  itself  a  continuous  proceeding 
throughout  that  time.  This  is  to  say  that  not 
doing  and  doing  are  the  same  thing. 

I  see  no  grounds  on  which  it  is  possible  to 
submit  the  questions  raised  to  another  Full 
Bench,  and  concur  in  dismissing  the  appeal 
on  the  terms  proposed  by  Mr.  Justice  Loch. 


The  6th  March  1872. 
Presenl  : 

The  Hon'ble  F.  A.  Glover  and  Dwarkanath 

Mitter,  Judges, 

Cause  of  Action  (Time  for  objection  as  to)— Jol- 
kur— Onus  Proband! — Qiiinquennial  Registers 
(Authentication  of)  —  Regulation  XLVIII., 
1793,  s.  14— Evidence  (Report  of  Record- 
keeper). 

Case  No.  216  of  1871. 

Regular  Appeal  from  a  decision  passed  by 
I  he  Sudder  Ameen  of  Jessore,  dated  the 
8th  May  186$. 

Gobind  Chunder  Sbaha  and  others  (Defend- 
ants), AppellanlSy 

versus 

Puddo  Monee  Dossee  and  another  (Plaintiffs), 

Respondents, 

Mr,  Bourke  and   Baboo   Bhowanee  Churn 
Dutt  for  Appellants. 

Mr,  R,  T,  Allan  for  Respondents. 

Defendants  were  not  allowed  to  take  the  objection  of 
plaintiffs  haying  no  cause  of  action  after  the  case  had 
beten  three  times  before  the  first  Court  and  twice  before 
this  Court  in  special  appeal  without  such  an  objection 
having  been  taken  before.  Held,  however,  on  the 
merits,  not  only  that  plaintiff  had  failed  to  mak^out  a 
case,  but  that  defendant  had  proved  his  long  possession 
of  the  disputed  julkur  and  his  right  to  retain  it. 

Accordmg  to  Regulation  XLVIU.  of  1793,  s.  14,  no 
counterpart  quinquennial  registers  in  the  native 
language  are  considered  authentic  unless  attested  by 
the  Zillah  Judge. 

The  ontis  is  on  the  plaintiff  to  prove  his  right  to  the 
particular  fisheiy  claimed  by  him. 

The  report  of  a  record-keeper  is  not  admissible  in 
evidence. 

.   Glover,  J, — The  plainiiffs  in  this  case  sued 
KQ  have  their  right  declared  in  acerta  \xi  julkur 


or  fishery  of  the  river  Af  udoomuttee  exti 
from  the  Kulna   Trimohinee  to  N» 
Their  allegation  was  that  a  slur  had  b{|( 
on  their  title  by  some  remarks  oi^ 
Judge  in  a  case  under  SlS^K,  of  ^4! 
decided  on  the   28th  April  1862,  with  x^ 
gard  to  the  defendant's  possession. 

The  defendant  pleaded,  ist^  limitatioD; 
and,  2ndly,  that  the  julkur  pertained  to 
his  putnee  talook  I^t  Lykyasha  in  Pergon- 
nah  Nuldee,  and  had  always  been  in  bis  pos- 
session. 

The  Subordinate  Judge  held  that  the  suit 
was  not  barred,  and  on  the  merits  decided 
for  the  plaintiffs. 

The  defendant  appeals,  and  Mr.  Boarkc  on 
his  behalf  contends,  first,  that  the  plaiDtl£^ 
have  shown  no  cause  of  action,  and  that 
their  suit  is  barred  by  the  law  of  limitation. 
On  the  merits  he  contends  that  the  docu- 
mentary evidence  relied  on  by  the  Subordi- 
nate Judge  wholly  fails  to  support  the  ded- 
sion ;  but  the  oral  evidence  is  of  a  mostrai^ 
satisfactory  description,  and  that  the  cn^ 
dence,  adduced  by  the  defendant,  is  ampta 
sufficient  to  prove  his  title.  In  other  wordl,'! 
that  the  finding  of  the  Court  below  is  agaifl*| 
the  weight  of  evidence. 

The  objection  as  to  the  plaintiffs'  havig! 
no  cause  of  action  cannot,  we  think,  Ml 
taken  at  this  stage.  The  case  has  been  W; 
less  than  three  times  before  the  first  Coo^ 
besides  having  been  twice  before  this  Coon 
in  special  appeal,  and  at  no  time  was  it  c\W 
objected  that  the  plaintiff  had  no  cause  tf 
action.  We  give  no  opinion  on  ^^f^^ 
but  we  are  quite  clear  that  it  is  now  far  toP 

late  to  take  the  objection. 

The  question  of  limitation  was  <J'sposed« 
by  the  Judges  of  the  Division  Bench  wfi» 
the  case  was  remanded,  and  we  cannot  »• 
open  it,  nor,  in  fact,  should  we  be  dispofflw  | 
do  so  under  any  circumstances,  for  m »» 
Act  IV.  of  1840  case  the  defendant  BecfcffR" , 
alleged  that  he  had  been  dispossesseo  uj 
the  plaintiffs ;  and  as  the  Sessions  Jflfl^  | 
order    disallowed    that    of  the  Mag'Sin^  | 
directing  Beckwith  to  be  restored  to  PJ^ , 
session,  it  is  clear  from  the  defendants^ 
showing  that  the  plaintiffs  were  m  V^ 
sion  in  the  year  1861,  and  no  question  0^ 
limitation  could  therefore  arise.  ... 

The  Subordinate  Judge  holds  the  p* 
iff's  title  to  be  proved,  first,  from  tw  4 
quennial  papers  of  1202  13.  S.  ^, 

Secondly,  from  the  copy  of « ^uw  ^ 
gister  book  which  showed  that  the  m  ^ 
Julkur  belonged  to  the  plajntilt  s  w^** 

Mokecmpore. 
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^Thirdly,  from  a  report  of  the  Collectorate 

|x>ni-keeper. 

\'Fourihlyy  from  a  roohakaree  of  the  Col- 

Bctor,  dated  in   1S25,  which  declared  that 

Ite  Naldee  zemindar  had  no  claim  to  chur 

and  in  the  river  Madoomultee. 

And  lastly y  from  the  jumma-zvassil-bakee 
»pers  of  1 23 1,  the  kuhooleuts  of  ryots,  and 
lie  deposiiions  of  witnesses* 

Now,  with  regard  to  the  qu-nquennial  re- 
jisier  of  1202.  The  copy  on  the  record 
l)ears  an  endorsement  to  the  effect  that  the 
Dnginal  book  did  not  bear  the  signature  of 
toy  Government  officer.  This  alone  would 
be  safficient,  under  the  provisions  of  section 
14,  Regulation  XLVIII.  of  1793,  ^^  make 
the  document  worthless,  that  section  saying 
Ihat  no  counterpart  quinquennial  registers 
in  the  native  language  shall  be  considered 
tmhentic,  unless  they  are  attested  by  the 
Jadge  of  the  Dewanny  Adawlut  of  the 
lillab.  But,  if  this  objection  were  got  over, 
and  the  register  taken  as  authentic,  it  would 
ilKft  support  the  plaintiff's  case.  These 
^ers  give  them  i\iQJulkurs  of  the  Mudoo- 
Boitee  and  Altacabanka  rivers,  and  the 
^piaimiSs  contend  that,  inasmuch  as  the 
.entire  river  Mudoomuttee  is  mentioned, 
lueir  julkur  must  include  that  portion  of 
fit  which  is  now  in  dispute  between  them 
['and  the  defendant.  But  it  is  quite  clear 
•that  the  word  used  in  the  quinquennial 
register  can  have  no  such  signification, 
'for  there  is  a  very  large  portion  of  the  river 
filing  to  the  north  of  that  now  disputed 
which  is  not,  and  admittedly  never  has 
been,  in  the  plaintiff's  possession.  The  use  of 
the  words  "  Mudoomuttee  river,"  therefore, 
proves  nothing  in  favour  of  the  plaintiff's 
.case.  That  they  had  and  have  julkurs  in 
'that  river  is  not  denied,  but  they  have  to 
prove  their  right  to  the  particular  julkur 
tlaimed  by  them. 

The  Subordinate  Judge  says  of  the  survey 

\  register  book  that  it  appears  from  it  that 

^julkur  belonged  to  the  plaintiff's  estate 

Mokimpore;  and  that  if  the  zemindar  of 

Pergunnah   Nuldee   had   any   right  to    the 

jfUhr  at  all,  he  would  have  advanced  his 

claim  at  the  time  of  the  survey.    Now,   it 

appears  from  the  proceedings  on  this  record 

wat  the  survey  register  was  made  on  the 

^rengih  of  a  supposed  proceeding  of  the 

^Hector,  which  decided  that,  as  between  the 

^ies  to  this  suit,  the  iulkur  belonged  to 

the  plaintiffs ;  but  the  fact  is  not  so.    In  1 860, 

*ht  Collector  on  the  part  of  Government 

claimed  to  assess  ihisjulkur,  when  Rasmonee 

vossce  objected  on  the  ground  that  it  was 


included  within  her  permanently-settled 
estateforwhichshepaidarentofRs.  274-8-10, 
and  the  Collector  recommended  Gov- 
ernment to  relinquish  its  claim,  refusing 
at  the  same  time  to  decide  upon  the  claim 
of  a  Mr.  MacArihur,  the  representative  of 
the  present  defendant  to  a  small  portion  of 
the  julkur.  It  is  clear  from  this  that  the 
defendant  made  then  the  same  objection  as  is 
made  now,  and  that  his  claim  was  not  inves- 
tigated or  decided.  The  survey  register, 
therefore,  which  was  drawn  up  on  a  mis- 
taken idea  as  to  what  had  been  decided  by 
the  Collector,  proves  nothing  against  the 
defendant. 

The  report  of  the  mohafiz  duftur,  or 
record-keeper,  dated  the  22nd  June  1859, 
has  been  a  good  deal  relied  on  by  the  Subor- 
dinate Judge,  but  it  is  in  point  of  fact  not 
admissible  as  evidence  against  the  defendant. 
To  make  it  evidence,  the  record-keeper  should 
have  been  duly  examined  on  oath  as  to  the 
correctness  of  the  report.  Were  it  receivable, 
there  would  still  remain  the  question  why 
the  hakeekut  milanee  papers  referred  to 
differed  from  the  quinquennial  registers. 

The  order  of  the  Collector,  dated  the  15th 
August  1825,  has  nothing  whatever  to  do 
with  the  present  case.  The  contest  in  1825 
was  regarding  certain  chur  land  claimed  as 
an  increment  to  the  villages  of  Radhanuggur 
and  Doollubpore  (villages  which  the  survey 
map  shows  to  be  on  the  western  side  of  the 
Mudoomuttee  river,  and  some  distance 
inland),  and  it  was  decided  that  Government 
had  no  right  to  the  land.  No  question  of 
julkur  was  eithfer  raised  or  decided ;  and,  in 
fact,  although  as  regards  the  chur  land  the 
Collector  gave  an  opinion  that  the  represen- 
tatives of  the  present  defendant,  who  was  a 
party  to  the  proceeding,  had  not  made  out 
their  claim,  it  may  be  doubted  whether,  as 
between  the  plaintiff  and  defendant,  the 
decision  had  any  binding  force,  the  question 
for  the  Collector's  decision  being  whether  or 
no  Government  had  any  right  to  resume  the 
chur  under  Regulation  II.  of  18 19. 

There  remain  the  kuhooleuts  and  the 
evidence  of  the  witnesses,  who  depose  to  the 
plaifitiff's  possession  of  the  disputed  y«/^«/;*, 
and  this  is,  in  fact,  the  only  tangible  evidence 
adduced  by  the  plaintiff  in  support  of  her 

claim. 

It  is  contradicted  by  oral  evidence  of  a 
similar  character  on  the  part  of  the  defendant, 
and  this  evidence  is  corroborated  by  documents 
which  prove  incontcstably  that  the  defendant 
was  in  possession  of  some  portion  of  the 
Mudoomuttee  river  julkur— a  point  entirely 
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opposed  to  the  plaintiff's  assertion  that  she 
only  held  the  entire  yWii^r. 

There  are  decrees  for  rent  in  favour  of  the 
defendant  zemindar  against  parties  using 
the  disputed  portion  of  ihejuikur  and  doivis 
which  show  that  at  any  rate  the  Nuhiee 
zemindar  considered  this  portion  of  the 
river  to  belong  to  him,  and  sublet  it  on 
several  occasions  to  under-tenants.  These 
last  are  of  course,  as  the  Subordinate  Judge 
remarks,  private  papers  only ;  but  they  stand 
in  precisely  the  same  category  as  those  filed 
by  the  plaintiff,  and  the  same  objections 

apply  to  both. 

It  would  be  sufficient  in  this  case  to  say 
that  the  plaintiff,  who  came  into  Court  for  a 
declaratory  decree  under  section  15  of  the 
Procedure  Code,  has  shown  no  cause  for  this 
Court  to  give  him  the  relief  he  seeks ;  but 
after  we  have  heard  the  case  fully  argued, 
1  think  we  are  bound  to  go  further  and  to 
declare,  not  only  that  the  plaintiffs  have  failed 
to  make  out  a  case,  but  that  the  defendant 
has  proved  his  long  possession  of  the  dis- 
puted y«/^ttr  and  his  right  to  retain  it. 

The  decision  of  the  Subordinate  Judge  is 
reversed,  and  this  appeal  allowed  with  costs. 

MiUer,  y.— I  am  of  the  same  opinion. 


The  8th  March  1872. 

Presen/: 

The  Hon'ble  G.  Loch  and  W.  Ainslie, 

yudges. 

Decree— Appeal— Remand— Dismissal  for  De- 
fault—Petition of  Compromise  (presented  by 
Vakeel)— Forgery— Evidence. 

Case  No.  923  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Patna,  dated  the 
18th  May  tSyi,  reversing  a  decision  of  the 
Moonsiff  of  that  District,  dated  the  22nd 
March  iSjr, 

Bal  Kanai  Chowdhry  and  another  (Plaintiffs), 

Appellants, 

versus  • 

Toree  Mahtoo  (Defendant),  Respondent, 

Mr,  C.  Gregory  and  Moonshee  Mahomed 
Yusufiox  Appellants. 

Bahoos  Chunder  Madhuh   Ghose  and 
Lukhet  Churn  Bose  for  Respondent. 

Plaintiff  obtained  a  decree  from  the  first  Court, 
which  decree  was  affirmed  in  appeal  by  the  Lower 
Appellate  Court.    On  special  appeal    the   case  was 


remanded  to  the  Lower  Appellate  Court  ^^  Ji 

finding^  on  two  points.     But  the  Jud^^t  «* 

Court  was  not  in  any  way  affected  by  '"^ 

when  the  case  came  up  before  the ' 

under  the  order  of  remand,  def^^ 

default,   and  the  appeal  was  dismij 

Held  that  the  decree  of  the  first  Court  remained  ia 

force,  and  was  untouched  and  final. 

Before  a  petition  of  compromise,  which  was  pt 
by   a  vakeel  in   due  course  of  business,  and 
operated  to  stay  further  proceedings  in  execution, 
be  declared  a  forgery*  it  is  necessary  that  evidence 
should  be  taken  upon  it. 

Loch,  J. — It  appears  that  on  the  nth 
Pons  1253,  the  ancestor  of  the  plaintifihi 
purchased  a  4-anna  share  in  the  propeity  in 
dispute  from  Neerho  Mahtoo  and  other  pro- 
prietors, and  they  held  possession.  But  on 
the  death  of  Neerho  Mahtoo  and  other  vend- 
ors, the  heirs  of  those  vendors,  the  defend- 
ants in  this  case,  without  the  knowledge  of 
the  plaintiffs,  applied  to  the  Collector  in  the 
month  of  September  1866,  to  have  thdf 
names  registered  as  proprietors  of  the  estair, 
and  the  order  for  registering  their  names  vail 
accordingly  made  by  the  Collector.  Thc; 
plaintiffs  objected  to  this  registration,  M 
their  objection  was  rejected.  They  theft; 
brought  a  suit  to  have  their  names  recordef] 
in  the  Collector's  register  as  proprietors  ott 
proof  of  their  possession  and  title.  Tbef 
obtained  a  decree  in  the  first  Court  on  m 
loth  April  1867,  which  decree  was  affirmedl 
in  appeal  on  the  27th  September  1867.  Ai 
on  special  appeal,  the  case  was  remanded  tt  J 
the  Ix>wer  Appellate  Court  for  a  distloeti 
finding,  first,  on  the  point  of  limitation,  vsir 
then  upon  the  merits,  there  appearing  soinej 
confusion  in  the  mode  in  which  the  \xi6%^ 
ment  of  the  Lower  Appellate  Court  had  beeit 
drawn  up.  The  case  was  called  up  befartL 
the  Lower  Appellate  Court  in  Septcmb* 
1868;  but  as  the  defendants  failed  to  appear, 
in  support  of  the  appeal,  it  was  dismissed  tor  ■ 
default.  An  application  for  review  was  pre- 
sented, but  it  was  rejected  on  the  6th  May 
i860.  Subsequent  to  this  the  plaunlifi 
applied  to  execute  their  decree  for  costs;aiid 
when  execution  was  taken  out,  the  defendants, 
on  the  12th  July  1869.  presented  a  pctiiioo 
through  their  vakeel,  Byjo  Nath  Sahoy,  wbo 
is  now  dead,  to  the  effect  that  the  plaintiff 
was  entitled  to  a  4-anna  share  of  the  ^^V^' 
ty,  and  also  to  the  other  properties  mentioned 
in  the  petition,  that  they  had  made  an 
arrangement  with  him  with  regard  to  »u 
these  properties,  and  that  they  were  willing 
to  attorn  to  him  and  to  exchange  pottahs  and 
kubooleuts  for  the  lands  which  they  held  ffl 
the  village  in  question ;  and  they,  therefoi^ 
prayed  that  the  attachment  might  be  remow 
and  the  property  be  released. 
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Now,  it  appears  that  the  date  on  which 
he  petition  was  presented  was  the  date 
Aich  was  fixed  for  the  sale  of  the  property 
ihtch  had  been  attached  in  execution  of  the 
lecree for  costs,  and  on  this  application  being 
oade,  further  proceedings  in  that  execution- 
ase  were  withdrawn.  The  plaintiffs  now 
mng  this  suit  for  the  rent  of  1277  against 
Futteh  Mahtoo,  one  of  the  principal  defend- 
mts  in  the  previous  case;  and  after  filing 
heir  plaint  on  the  22nd  November  1870, 
ihey  also,  on  the  i6th  February  1871,  put  in 
I  copy  of  the  said  petition  of  the  xoth  July 
1869 ;  and,  on  the  same  day,  the  defendant 
Fotteh  Mahtoo  put  in  his  written  statement. 
Bm  in  that  no  objection  was  taken  to  the  pe- 
tition of  the  10th  July  1869.  In  his  written 
statement  the  defendant  admitted  the  plaint- 
iffs right  to  1  anna  and  15  gundahs,  but 
denied  that  he  .had  any  right  to  2  annas 
and  5  gundahs,  which,  the  defendant  Futteh 
Mahtoo  said,  were  cultivated  by  Toree  Mahtoo, 
vho  held  from  him. 

The  first  Court  however,  considering  that 
the  plaintiff  had  obtained  a  decree  for  4 
:thnas,  and  that  he  had  a  right  to  demand 
Tent  ander  the  compromise  which  was  come 
to  on  the  loth  July  1869,  gave  a  decree  for 
lent  against  the  defendant. 

On  appeal,   the  Judge  has  reversed   the 
decree  of  the  first  Court  on  the  ground,  first, 
that  the  decree  obtained  by  the  plaintiff  in 
1S67  was  no  decree  at  all ;  that  the  plaintiff 
!  was  not  in  possession ;  that  the  petition  pre- 
I  tented  on  the  loth  July  1869  was  fraudu- 
I  lent;  that  no  relationship  of  landlord  and 
tenant  existed  between  the  plaintiff  and  the  de- 
fendant; and,  therefore,  he  dismissed  the  suit. 

Now,  with  regard  to  the  decree  that  was 
icibtained  by  the  plaintiff  in  1867,  we  think 
f  that  the  Judge  has  taken  a  wrong  view  of 
!  ftat  decree:  it  is  clear  that  only  the  judg- 
nifintof  the  Appellate  Court  confirming  that 
decree  was  set  aside  on  remand  by  the  High 
,  ^tirt  But  the  judgment  of  the  first  Court 
:  was  not  in  any  way  affected  by  that  order ; 

md  when  the  case  came  up  before  the 
'  Appellate  Court  for  hearing  under  the  order 

of  remand,  the  defendant  in  this  case  and 
I  appellant  in  that  case  made  default,  and  the 

jjppeal  was  accordingly  dismissed  for  default. 
I  T^herefore,  the  decree  of  the  first  Court 
:   remained  in  force,  and   is  not,  up   to   the 

F«cnt  lime,  touched,  and  is  final. 
Then  the  Judge  has  considered  that  the 

Paimiff  is  not  in  possession.     IxK>king    at 

that  decree,  we  find   that  what  the  plaintiff 

«iced  for  in  that  case  was  that,  on  proof  of 

«'s  title  and  possession,  his  name  should  be 


entered  in  the  Collector's  register,  and  in 
the  judgment  that  has  been  read  to  us,  he 
most  clearly  asserts  that  he  was  in  possession 
at  the  time  of  bringing  the  suit.  It  is  true 
that  there  is  something  at  the  end  of  that 
judgment  which  .directs  that  the  plaintiff 
should  be  put  in  possession— ^ words  which  the 
defendants'  pleader  has  tried  to  make  the 
most  of.  Bat  we  have  not  the  decree  before 
us,  and  it  is  very  probable  that  there  is  some 
clerical  error  in  those  words,  because  had  the 
plaintiff  got  a  decree  according  to  his  plaint, 
which  asserted  that  he  was  in  possession  and 
could  prove  his  title,  and  as  he  did  prove  his 
title,  it  is  very  unlikely  that  'the  decree 
would  have  been  one  for  possession. 

Then  again  the  Judge  has  set  aside  the 
petition  of  the  io:h  July  1869,  and  has  set 
it  aside  without  going  into  any  evidence  as 
to  its  being  a  forgery,  or  to  its  being 
anything  but  what  it  professes  to  be.  It 
was  presented  by  one  of  the  vakeels  of  the 
Court  in  due  coarse  of  business,  and  operated 
to  stay  the  proceedings  in  execution,  and  a 
copy  of  it  has  been  boldly  brought  forward 
and  put  before  the  Court  in  this  case. 
Before  a  document  thus  presented  to  the 
Court  can  be  declared  a  forgery,  it  is  neces- 
sary that  evidence  should  be  taken  upon  it. 
The  defendants,  who  in  the  first  Court  had 
in  some  way  challenged  itsgenuineness,shoald 
have  been  required  to  state  most  distinctly 
on  oath  that  it  was  a  forgery.  But  all  they 
did  was  this :  they  simply  raised  some  kind 
of  objection.  On  that,  the  Moonsiff  sent  for 
the  record,  and  from  that  he  satisfied  himself 
that  it  was  a  genuine  petition;  that  it  has 
been  acted  upon ;  and  that  upon  that  petition 
all  the  proceedings  in  execution  of  the  decree 
had  been  stayed  for  the  benefit  of  the  judg- 
ment-debtors, now  the  defendants.  And  yet 
the  Judge,  in  the  face  of  all  these  circumstan- 
ces, without  taking  any  evidence,  ai  once  pro- 
nounces it  to  be  a  forgery,  accepting  the 
objection  raised  by  the  defendants,  who, 
knowing  that  the  vakeel  who  presented  the 
petition  is  dead,  repudiate  the  transaction. 
Before  pronouncing  any  opinion,  the  Judge 
ought  to  have  examined  the  defendants  on 
oaiU;  and,  if  they  deposed  that  it  was  a  forgery, 
he  should  have  made  due  inquiry ;  and,  if  on 
enquiry  he  found  that  there  were  good  grounds 
for  believing  that  it  was  a  genuine  document, 
he  should  have  proceeded  against  the  defend- 
ants criminally.  But  what  do  the  defend- 
ants do  on  the  judgment  passed  by  the  first 
Court  ?  They  come  up  in  appeal :  they  make 
no  distinct  allegation  against  the  petition  in 
the  appeal,  but  are  satisfied  with  saying  that 
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the  petition  presented  to  the  Moonsiff  is 
kabully  chaznehi.  This  is  all  the  objec- 
tion that  they  made,  and  upon  such  an  objec- 
tion as  that  the  Judge  has  thrown  out  the 
petition. 

Then,  with  regard  to  the  attornment,  it  is 
clear  that  the  defendants  in  this  case  did 
agree,  in  the  petition  above  referred  to,  to 
hold  the  lands  from  the  plaintiff  who  is  in 
possession  of  them,-  and  they  have  been 
declared  by  a  decree  of  Court  to  be  his 
property,  and  there  is  no  reason  whatever 
why  the  plaintiff  should  not  succeed  in 
obtaining  the  rent  from  the  defendants,  who 
have  had  the  use  and  occupation  of  those 
lands. 

We  think,  therefore,  that  the  judgment  of 
the  Lower  Appellate  Court  must  be  reversed, 
and  the  decree  of  the  first  Court  restored  and 
aflirmed.  The  appeal  will,  therefore,  be 
decreed  with  costs  in  this  Court  and  in  the 
Lower  Appellate  Court. 


The  8th  March  1872. 

Present  : 

The  Hon'ble  G.  Loch  and  W.  Ainslie, 

Judges. 

Presumption— Constmction—' '  Karindah'* 

— *•  Nlj.jote." 

Case  No.  1045  ^^  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Tirhoot^  dated 
the  26th  February  iSyo,  affirming  a 
decision  of  the  Assistant  Collector  of  that 
District y  dated  the  2nd  November  i86g, 

Hajee  Shaikh  Wajooddeen  Hossein  and 
another  (PlaintilTs),  Appellants, 

*  versus 

Madhoo  Chowdhry  and  others  (Defendants), 

Respondents, 

Messrs,  G.  C  Paul  and  C.  Gregory,  and 
Moonshee  Mahomed  Yusuf  for  Appel- 
lants. 

Baboos  Bhowanee  Churn  Dull  and  Bipro- 
doss  Mookerjee  for  Respondents.    * 

The  word  "  karindahy^'  as  used  in  the  pottah  in  this 
case,  was  held  to  be  merely  a  term  used  to  set  forth 
what  was  the  status  of  the  person  to  whom  the  pottah 
was  granted,  and  to  afford  no  ground  for  the  presump- 
tion of  the  tenant's  holding  previous  to  the  date  of  that 
pottah. 

Nor  did  the  word  "wi/Vf^/^,"  as  used  in  this  pottah, 
mean  lands  the  cultivation  of  which  is  carried  on  by  the 
cultivator  himself,  but  lands  which  are  held  by  the 
zemindars  in  their  own  possession  or  their  own  private 
lands. 


Loch,  J, — The  plaintiff  in  this  case  sues 
to  recover  rent  at  enhanced  rates  as  per  notice 
in  respect  of  19  beegahs  and  odd  cottahsof 
ticca  land  and  8  beegahs  and  17  cotuhs  of 
bhowlee  land.  .    • 

The  defendant  pleads  that  he  has  held  the 
ticca  land  at  unchanged  rates  of  rent  from 
the  time  of  the  decennial  settlement,  and  that 
he  is  therefore  not  liable  to  have  his  rent 
enhanced  :  he  further  denies  having  held  any 
bho'ivlee  land. 

In  support  of  his  statement  the  defendant 
has  filed  some  pottahs,  the  first  one  dating  so 
far  back  as  the  year  1235;  and  he  has  also  filed 
receipts  showing  uniform  payment  of  rent 
from  that  period.  And  the  conclusion  come 
to  by  the  lower  Courts  is  that  he  is  entitled 
to  the  presumption  which  is  stated  in  sec- 
tion 4,  Act  X.  of  1859. 

The  Judge,  in  disposing  of  this  case  in  ap- 
peal, says  that  the  presumption  of  the  defend- 
ant's holding,  previous  to  the  date  of  the  first 
pottah  of  1235,  arises  from  the  very  words  in 
that  pottah.  He  says  that  the  pottah  runs  in 
these  terms;  "Jeetun  Chowdhry,  sakin 
liarindah  mouzah  fullanahj*  and  that  the 
pottah  is  granted  for  certain  nij-jote.  From 
these  words  the  Judge  held  that  the  word. 
karitidah  could  not  have  been  used  bad^ 
not  Jeetun  Chowdhry  been  at  the  tine 
cultivator  of  this  land,  and  that  the  wonl 
nij-jote  was  not,  as  was  attempted  to  b* 
explained  before  him,  the  zeral  lands  or 
the  lands  of  the  zemindar.  He  savs:  "It 
this  part  of  the  country,  land  held  bf 
maliks,  apart  from  ryotee  lands,  is  always 
styled  zerat,  not  as  in  Bengal  ni/'-jate.*' 
But  the  Judge  does  not  go  on  to  say,  if  theic 
is  a  difference  between  the  words  stral^. 
and  nij-jote y  what  is  the  meaning  of  the  word 
nij-jote,  and  how  it  is  to  be  construed  in  thai 
part  of  the  country.  But  he  seems  to  think 
that,  with  reference  to  the  particular  wonb 
in  the  pottah,  nij-jote  means  lands  the  calti- 
vation  of  which  is  carried  on  by  the  culti- 
vator himself.  Now  it  appears  to  us  that  the 
word  karindah  is  merely  a  term  used  to  set 
forth  what  was  the  status  of  the  person  Jo 
I  whom  the  pottah  was  granted,  and  thatnosuch 
presumption  can  arise  from  the  use  of  that 
word  as  has  been  drawn  by  the  Judge.  Again* 
'  we  think  that  the  Judge  is  scarcely  correct  in 
j  saying  that  the  word  nij-jote  used  in  this 
I  pottah  is  not  equivalent  to  the  word  zerai. 
It  is  evident  from  the  terms  of  the  pouah 
that  the  lands  let  were  nij-jote  zummin;  and 
the  Regulations  and  Acts  point  out  the  nij- 
jote  lands  as  the  lands  which  are  held  by  the 
zemindars  in  their  own  possession,  or  th^ 
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ovD  private  lands.  And  there  is  no  reason 
why  a  different  interpretation  should  be  put 
open  the  word  in  construing  the  pottah 
before  us,  and  the  Judge  has  not  shown  that 
Ac  .word  nij'jote  does  apply  to  something 
different. 

It  appears,  moreover,  in  this  case  that  the 

defendant  himself  has  been  examined ;  and 

although  he  states  that  he  has  held  from 

muddufieh  kudeemeey  or   from  a   long  time, 

jet  he  does  not  state  that  he  has  held  from 

previous  to  the  date  of  the  pottah.     And  on 

a  reference  to  a  previous  statement,  which  he 

made  in  another  case  between  these  parties, 

which  we  have  allowed  to  be  put  in,  and  which, 

ire  think,  the  Judge  ought  to  have  allowed  to 

be  put  in,  it  appears  that  he  there  also  said 

that  he  has  held  from  a  long  time,  and  he 

•dates  that  long  time  from  the  date  of  the 

r first  pottah  of   1235.     We  think,  therefore, 

[there  can  be,  no  doubt  that  the  beginning  of 

,1bs  holding  must  be  reckoned  back  only  to  the 

Tear  1235. 

;  But  it  is  urged  on  the  other  side  that,  from 
^  plaintiff's  own  evidence,  it  can  be  shown 
^  these  lands  were  held  by  the  defendant 
Ind  his  ancestors  previous  to  the  date  of  the 
Jwttah;  and  the   evidence  of  the  naihy  or 

EBnt  of  the  plaintiff,  who  was  examined  in 
s  case,  has  been  read  to  us;  he  says 
k  knows  that  the  defendant  has  held  these 
iuKis  from  th^  time  of  his  father  and  grand- 
^her,  and  that  the  lands  are  ancestral. 
Nov,  this  witness  appear3  to  have  been  in  the 
KTTice  of  the  plaintiff  for  about  six  years,  as 
^  says  himself  in  his  deposition;  but  he 
^s  not  state  what  was  the  source  of  his 
knowledge ;  he  does  not  state  that  he  lives 
ik  the  same  village  with  the  defendant.  We 
JMist,  therefore,  accept  this  evidence,  which 
aas  been  given  in  most  general  terms,  very 
^utiously ;  the  words  are  so  general  that  we 
tan  look  upon  them  only  as  words  spoken  in 
•loose,  careless,  and  general  way.  We  think, 
therefore,  that  the  conclusion  come  to  by  the 
Jttdg^e  that  a  presumption  arises  from  the 
^rds  of  the  pottah  that  the  defendant  has 
.been  holding  this  land  from  a  time  previous 
I  to  the  dale  of  that  pottah,  i,  e„  from  the  lime 
of  the  decennial  settlement,  falls  to  the 
I  ground. 

It  will  be  necessary  to  remand  the  case  to 
dispose  of  the  question  of  rates. 

With  regard  to  the  hhowlee  lands,  the 
ipecial  appellant  gives  up  his  appeal  on  that 
point.  He  also  admits  that  he  can  make  no 
cl^m  against  the  other  two  respondents  in 
Ibi.^  case,  Delawar  Chowdry-  and    Bhooput 
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Chowdry,  and  they  will  be  entitled  to  their 
costs  0/ this  appeal. 

The  special  appellant  will  be  entitled  to  his 
costs  of  this  appeal  from  Modhoo  Chowdry 
in  proportion  to  the  amount  decreed  and 
dismissed. 

The  first  Court,  in  disposing  of  the  ques- 
tion of  rates,  will  proceed  upon  the  evidence 
in  the  record,  if  that  is  suilicient  to  enable  it 
to  pass  a  satisfactory  judgment,  otherwise  he 
will  allow  the  parties  to  adduce  further 
evidence. 


The  nth  March  1872. 

Present  : 

The  Hon'ble  Sir  Richard  Couch,  Kt.,  Chief 
Justice^  and  Dwarkanath  Milter,  yudge.  * 

Pleaders— Act  XX.  of  z865~Improper  Condttct-- 
Compromise — Staying  Execuuon  Proceedings. 

Reference  under  section  16,  Act  XX,  of  186$^ 
recommended  by  the  Judge  of  Backer  gunge 
to  he  suspended  for  six  months. 

In  the  case  of 

Sreenath  Roy,  Pleader, 

The  omission  of  a  pleader  to  examine  the  record  of  the 
case  before  makings  an  application  to  stay  execution  pro- 
ceeding^ upon  the  fi^round  of  a  compromise  was  held  not 
to  amount  to  grossly  improper  conduct.  But  his  not  veri- 
fying the  statement  of  tne  parties  who  came  to  him  and 
made  their  statements  (one  of  them  being  a  mookhtear) 
was  considered  at  the  most  to  amount  to  carelessness 
but  not  grossly  improper  conduct :  whilst  his  omission  to 
obtain  the  authority  or  concurrence  of  the  senior 
pleader  in  the  case  could  not  be  said  to  be  improper 
conduct  within  the  meaning  of  Act  XX.  Of  1865— 
certainly  not  such  grossly  improper  conduct  as  calls  for 
the  punishment  of  suspension  for  six  months. 

Couchy  C,  J, — The  circumstances  of  this 
case  are  that  the  pleader,  Sreenath  Roy,  pre- 
sented to  the  Court  a  vakalutnama^  which 
purported  to  have  been  executed  by  a  per- 
son who  had  obtained  a  decree  in  the  Court, 
upon  which  decree  execution  proceedings 
were  ^eing  taken  ;  and  the  pleader,  at  the 
time  of  presenting  the  vakalutnama,  put  in 
an  application  asking  the  Court  to  put  a  stop 
to  the  execution  proceedings,  on  the  ground 
that  the  parties  had  agreed  to  a  compromise, 
and  that  the  decree-holder  was  no  longer 
anxious  to  enforce  the  decree.  Thereupon 
the  Court  stayed  the  execution  proceedings 
and  accepted  the  compromise. 

The  statement  of  Sreenath  Roy,  the  pleader, 
is  that  a  person  came  to  him,  representing 
himself  10  be  the  decree-holder,  Roy  Chand; 
that  he  was  accompanied  by  two  other  persons, 
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one  of  \yhom  was  a  inookhtear  of  the 
Court,  and  they  were  persons  whom  he  says 
he  thought  were  respectable  persons;  and 
that,  upon  his  asking  those  persons  what 
vakeels  were  engaged,  one  of  them  told  him 
that  another  Sreenath  Roy  had  been  engaged, 
but  that  he  was  dead,  and  the  other  vakeels 
were  not  willing  to  take  a  vakaluinama. 
He  then  stated  that  he  would  not  take  it, 
whereupon  one  of  the  persons,  named  Juggut 
Gangooly,  and  also  the  man  who  professed  to 
give  the  vakaluinama,  and  represented  as 
Roy  Chand,  stated  that  Roy  Chand  belonged 
to  his  part  of  the  country,  meaning  the  coun- 
try of  the  pleader  Sreenath  Roy,  and  that  there 
was  no  cause  to  doubt ;  and  upon  that  he 
accepted  the  vakaluinama. 

The  Judge  says  that  he  considers  that 
Sreenath  Roy,  by  failing  to  look  at  the  record 
of  the  suit  and  to  make  himself  acquainted  with 
the  facts  of  the  cause  in  which  he  was  engag- 
ed, by  failing  to  verify  in  any  way  the  state- 
ments that  were  made  to  him  out  of  Court  re- 
lative to  the  cause,  and  by  presenting  a  petition 
affecting  the  same  without  the  authority  or 
concurrence  of  the  senior  pleader  already  en- 
gaged by  his  client  in  the  cause,  has  been  guilty 
of  grossly  improper  conduct  in  the  discharge 
of  his  professional  duties,  and  has  caused  a 
great  public  scandal  in  the  administration  of 
justice. 

Now,  there  is  a  rule  which  requires  a 
pleader,  before  signing  the  grounds  of  appeal, 
to  make  himself  acquainted  with  the  record  of 
the  case ;  but  I  believe  there  is  no  express 
rule  which  requires  him,  before  making  such 
an  application  as  this  was,  to  examine  the 
record.  •  Looking  at  the  nature  of  the  appli- 
cation, which  is  to  stay  the  whole  of  the  pro- 
ceedings, it  wouFd  no  doubt  have  been  wise 
on  the  part  of  the  pleader  to  ascertain  precisely 
the  state  in  which  the  case  stood,  but  his 
omission  to  do  that  would  not  amount  to 
grossly  improper  conduct. 

In  regard  to  his  failing  to  verify  the  state- 
ments which  were  made  to  him  out  of  Court, 
that  would  be  improper  or  not,  to  some  extent, 
having  regard  to  the  parties  who  came  to  him 
and  made  the  statements.  It  might  be  that  he 
put  so  much  confidence  in  them,  and  thdligbt 
that  they  were  persons  on  whom  he  ought  to 
rely,  one  of  them  being  a  mookhtear,  that  his 
not  verifying  their  statements  would  at  the 
most  amount  to  carelessness,  but  not  to  what 
might  be  called  grossly  improper  conduct. 

So,  also,  with  regard  to  his  obtaining  the 
authority  or  concurrence  of  the  senior  plead- 
er, already  engaged  in  the  case,  he  does  not 
appear  to   have  been  furnished  with  the 


names  of  the  pleaders ;  and  whether  the  ]i4l^ 
I  means  that  he  himself  was  to 
,  ascertain  who  was  the  pleader  al 
!  gaged  in  the  suit  does  not  clearly  a 
I  do  not  think  his  omission  to  do, 

said  to  be  such  improper  co 

charge  of  his  duties  as  wigifljJHMVf  \kb 
Act — certainly  not  such  grossly  improper  cos- 
duct  as  calls  for  ibe  punishment  0/  soqwQ- 
sion  for  six  months.  The  coaduct  of  ik 
pleader  has  certainly  been  improper,  tod  10 
some  extent  it  may  be  said  to  be  grc^y  im- 
proper. I  cannot  say  that  the  findiDg  of  the 
Judge  upon  this  point  is  wroog;  but  it 
appears  to  me  that  the  sentence  of  saspensioa 
for  six  months,  which,  I  anderstand,  vooidbe 
of  serious  consequence  to  this  man,  visiaore 
than  was  called  for  under  the  circaiDStinces 
of  the  case,  and  that  the  justice  of  the 
case  will  be  met  by  our  passing  tipcA  bim  a 
sentence  of  suspension  of  five  weeks,  vludi 
will  expire  about  this  time.  I  hope  that  tint 
will  be  a  warning  to  him  to  be  more  carefoliB 
future  when  he  presents  to  the  Coart  sucb 
an  application  as  this  was. 


The  nth  March  1872. 
Present  : 

The  Hon^le  Sir  Richard  Couch,  A7.,  Cki^ 
Justice,  and  the  Hon'hle  Dwarkaoitb 
Mitter,  Judge. 

Lifflitatton— Act  XIV.  of  1850,  s.  i>  d.  xo^  tf^ 
s.  4— Acknowledgment  of  Debt— Ezteflsofi" 
Time  for  Payment  of  Debt. 

Application  forwarded  by  the  Juiit  4 
Midnapore  pursuant  to  the  rule  annexti 
to  Circular  Order  No,  ij  of  the  4/h  Jnt 
j8yo, 

Bissumbar  Shi  (Plaintiff),  Petitioner, 

versus 

Syud  Bukto  Bedarul  Hossein  (Defendant), 

Opposite  Party. 

No  one  for  Petitioner. 

Baboo  Radhitia  Churn  Mitter  for 
Opposite  Party. 

Section  4,  Act  XIV.  of  1859,  applies  to  what  ia  ^1 
an  acknowledgment  of  the  delvt  wan%  ^^'  ^"^  ji! 
writing  by  which  time  is  given  for  the  ptyneot  Ot  B* 
debt,  and  which  comes  within  ctaase  10,  section  1* 

Couch,  C.7.— In  this  case  the  ^)^ 
sued  for  money  which  he  alleged  was  doeco 
a  writing  or  acknowledgment  by  the  dcfew- 
ant  made  on  the  back  of  an  old  bood.  " 
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l^red  upon  referring  to  the  endorsement 
i#llie  boDd  that  an  accoant  was  made  op 
#vliig  what  balance  was  due,  and  then  it 
Mi^agreed  to  be  paid,  with  interest,  in  Pons 
«76,  the  ackuowlegment,  or  writing,  being 
iated  2nd  Magh  1275.  The  Jadge  of  the 
Small  Cause  Conrt,  upon  a  plea  of  limitation 
ec  up  by  the  defendant,  has  held  that  the 
leriod  of  limitation  rons  from  the  date  of  the 
vriting,  and  not  from  the  date  upon  which 
lie  payment  was  agreed  to  be  made. 

We  think   he   was   wrong   in   this.    He 
items  to  have  considered  that  this  writing 
iras  to  be  treated  simply  as  an  acknowledg- 
kneot  under  section  4»  Act  XIV.  of  1859,  but 
that  section  appears  to  us  to  apply  to  what 
il  merely  an  acknowledgment  of  the  debt 
being  doe,  and  not  to  writings  by  which  time 
is  given  fbr  the  payment  of  the  debt,  as  was 
done  in  this  case.    Such  a  writing  as  this 
appears  to  conae  within  the  loth  clause  of 
sectiott  I  of  the  Limitation  Act,  which  pro- 
vides for  a  period  of  three  years  from  the 
time  when  the  debt  becomes  due,  or  when  the 
breach  of  the  contract  takes  place.    Here 
there  was  a  contract  between  the  parties,  for 
which  the  agreement  to  pay  the  stipulated 
nte  of  Interest  might  be  a  sufficient  consider- 
ation for  the  plaintiff  to  postpone  the  payment 
of  the  balance  until  Pous  1 276.    It  was  then 
tbatthe  balance  became  due  under  this  writ* 
nigt  and  not  at  the  time  when  the  writing 
was  signed. 

We  think  that  the  decision  of  the  Judge 
^  the  Small  Cause  Court  was  wrong,  and 
that  the  rule  which  calls  upon  the  defendant 
In  the  case  to  show  cause  why  the  judgment 
should  not  be  set  aside,  and  the  Court  direct- 
cdb  hear  the  cas^s  on  its  merits,  must  be  made 
ahsoluie. 

The  parties  not  having  appeared,  we  make 
^  order  as  lo  costs. 


The  12th  March  1872. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  Dwarkanath 
Mitter,  Judges, 

^  of  Pntnee  Tak>ek  for  Arrears  of  Rent— 
5«Me  of  Action— Act  XI V.  of  1859,  s.  7— 
Ktcovery  of  Possession  with  DaffiS|^es— 
Jotict  or  Demand— Appellate  Court  (  Func- 
^owofKiMues, 

Case  No.  656  of  1871. 

^MMi  Apf€al  from  a  iHi4i6n  passed  by 
w  Judgt  t)f  JHcca^  daM  the  ^th  March 


i8jty  reversing  a  decision  of  the  Subordi- 
nate Judge  of  that  District,  dated  the  12th 
September  i8jo. 

Brojo  Soondur  Mitter  and  others  (Plaintiffs), 

Appellants, 

versus 

Futick  Chunder  Roy  and  others  (Defendants), 

Respondents, 

Baboo  Mohinee  Mohun  Roy  for  Appellants* 

Baboo  Romesh  Chunder  Mitter  for 
Respondents. 

Upon  tlie  sale  of  a  putnee  talook  for  arrears  of  the 
landlord's  rent,  the  purchaser  ac<^utres  it  free  of  al!  in- 
cumbrances created  by  the  outgoing  putneedar  f  and, 
according  to  Act  XIV.  of  1859,  s*  7»  the  purchaser's 
cause  of  action  arises  from  the  date  of  sale. 

5#m^/r.~The  purchaser  cannot  recover  possession 
with  damages  without  previous  notice  or  aeniand  of 
possession. 

A  Court  of  appeal  cannot  raise  on  appeal  an  issue 
which  was  not  raised  in  the  Court  of  first  instance,  the 
functions  of  a  Court  of  Appeal  betnu^  not  to  interfere  upon 
mere  points  of  form,  but  to  rectify  a  judgment  where 
there  has  been  error  on  the  merits,  whether  that  error 
has  arisen  from  a  misapprehension  of  the  facts  or  mis- 
application of  the  law. 

Jactisofh  J, — It  appears  to  us  that  the 
Lower  Appellate  Court  has  been  in  error  in 
this  case.  Even  If  the  ground  which  the  Dis<» 
trict  Judge  appears  to  have  taken  for  himself 
on  the  part  of  the  defendant  had  been  taken 
and  determined  in  the  Court  of  first  instance, 
we  should  still  hold  that  the  plaintiff  had  been 
entitled  to  judgment,  because  the  law  is  quite 
clear  that,  upon  the  sale  of  a  putnee  talook 
for  arrears  of  the  landlord's  rent,  the  pur- 
chaser acquires  it  free  of  all  incumbrances 
created  by  the  outgoing  putneedar ;  and,  as 
pointed  out  by  the  vakeel  for  the  special 
appellant  before  us,  section  7,  Act  XIV.  of 
1859,  distinctly  recognized  the  purchaser's 
cause  of  action  as  arising  in  such  cases  from 
the  date  of  the  sale  of  the  putnee.  We  do 
not  mean  to  say  that  for  that  reason  the  Court 
would  favour  a  suit  brought  by  the  purchaser 
to  recover  possession,  with  damages,  from 
the  dur-putneedar^  if  it  appeared  that  no  pre- 
vious notice  or  demand  of  possession  had  b^en 
given.  But  that  is  not  the  case  in  the  suit 
before  us,  because  the  plaintiff  alleged  (and 
we*understand  that  the  allegation  was  not 
contradicted)  that  he  had  sought  to  take  pos- 
session as  putneedar,  hut  was  resisted  by  the 
dur-puineedar  who  refused  to  give  up  posses- 
sion. That  being  so,  there  was  a  clear  cause 
of  action.  We  do  not  think  It  necessary  to 
say  whether  ther  defendant  should  have  been 
treated  as  a  trespasser,  or  by  what  designation 
he  should  have  been  called ;  but  the  plaintiff 
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was  clearly  entitled  to  possession.  He  sought 
to  obtain  possession,  and  was  resisted  by  the 
defendant ;  he  was,  therefore,  clearly  entitled 
to  bring  this  suit  and  to  demand  posses- 
sion ;  and,  apparently,  he  seems  to  be  entitled 
also  to  wassilai  from  the  time  at  which  such 
demand  for  possession  was  resisted. 

But  in  the  present  case  it  appears  to  us  that 
the  Judge  was  further  wrong  in  having  gone 
out  of  his  way  to  raise  on  appeal  an  issue 
which  was  not  raised  in  the  Court  of  first 
instance.  The  functions  of  a  Court  of  appeal 
are,  not  to  interfere  upon  mere  points  of  form, 
but  to*  rectify  a  judgment  where  there  has 
been  error  on  the  merits,  whether  that  error 
has  arisen  from  a  misapprehension  of  the  facts 
or  misapplication  of  the  law. 

We  think,  therefore,  that  the  judgment  of 
the  Lower  Appellate  Court  must  be  set  aside, 
and  the  case  must  go  back  to  that  Court  in 
order  that  the  remaining  issues  may  be  dis- 
posed of.    Costs  will  abide  the  result. 


The  1 2th  March  1872. 

Presenl : 

The  llonble  Louis  S.  Jackson  and  Dwarka- 
nath  Mitier,  Judges, 

Suit  by  Co-sharer— Enhanced  Rent. 

Case  No.  1140  of  1871, 

Special  Appeal  from  a  decision  passed  by 
the  Judicial  Commissioner  of  Chota  Nag' 
pore,  dated  the  i^th  June  i8yr,  affirming 
a  decision  0/ the  Extra  Assistant  Commis- 
sioner  of  manbhoom,  dated  the  2^th  Feb- 
ruary iSyi, 

Bhyrub  Mundul  ^nd  others  (Defendants), 

Appellants^ 

versus 

Gogaram  Banerjee  (Plaintiff),  Respondent, 

Baboo  Tarucknath  Sein  for  Appellants. 

Baboo  Anund  Chunder  Ghossaliov 
Respondent. 

A  single  co*sharer  cannot  sue  for  his  share  of  the  rent, 
much  less  for  enhanced  rent.  ^ 

Jackson,  J, — ^The  plaintiff  in  this  case 
is  one  of  two  joint-owners  of  land  occupied 
by  the  defendants,  and  he  singly  sued  the 
defendants  to  recover  rent  to  the  extent  of 
his  own  share  at  an  enhanced  rate  after 
notice. 

The  defendants  in  the  first  place  objected  to 
the  plaintiff's  suit  on  the  ground  that,  as  they 


held  under  both  co-sbarers,  ^ini  as  the  land  in 

respect  of  which  the  plaintiff  claimed  to 
enliance  was  not  specified,  the  sait  could  not 
be  maintained.     They  also  set  up  a  mokur^ 
ruree  holding,  and  they  further  objected,  to* 
the  rates  claimed  by  the  plainUff. 

The  plaintiff,  however,  obtained  a  decree 
in  the  Court  of  first  instance,  which  decree 
has  been  confirmed  by  the  Judicial  Commis- 
sioner of  Chota  Nagpore. 

In  our  opinion  the  plaintiff  was  not  entitled 
to  maintain  this  sui^  he  being  one  of  two 
undivided  joint-owners,  and  the  land  in  re- 
spect of  which  the  suit  was  brought  not  be* 
ing  defined.  It  has  frequently  been  ruled 
in  this  Court  that,  where  the  course  has  been 
to  pay  rent  to  co- sharers  jointly,  a  single 
co-sharer  will  not  be  allowed  to  bringasepar* 
ate  suit  for  his  share  of  the  rent.  The  same 
rule  appears  to  apply  with  still  greater  force 
to  cases  of  enhancement.  This  is  a  principle 
which  we  think  we  should  have  the  lesa 
hesitation  in  applying  to  the  present  case, 
because  the  facts  appear  to  be  such  that,  if 
we  were  deciding  in  regular  appeal,  we  should  j 
not  probably  affirm  the  decision,  for  the  plaint* 
iff  appears  to  have  failed,  to  a  great  exte^t^ 
in  proving  the  rates  claimed  ;  and,  furtbeci 
the  defendant  set  up  a  mokurruree  which,, 
there  is  fair  reason  to  suppose,  he  might  have' 
succeeded  in  proving  if  the  plaintiff's  fatto; 
had  attended  to  give  evidence,  as  he  had 
been  summoned  to  do. 

We  think,  therefore,  that  the  decision  of, 
the  Courts  below  must  be  set  aside,  and  tbe'^ 
plaintiff's  suit  dismissed  with  costs. 


The  i2ih  March  1872. 
Present  : 

The  Hon'ble  Louis  S.  Jackson  and  Dararka- 
nath  Mitter,  Judges. 

Mortgage  Lands ( Possession  of) — Insufficieflt 
Tender  of  Mortgage-debt— Decree. 

Case  No.  1143  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Midnapore,  dated  the  2'jth 
June  i8jr,  affirming  a  decision  of  the 
Subordinate  Judge  cf  that  District,  ialei 
the  2Sth  May  r86g, 

Boistub  Doss  Koondoo  and  others 
(Plaintiffs),  Appellants, 

versus 

Huro  Narain  Haldar  and  others  (Dcfcndanlsji 

Respondents.  , 
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Baboo  Kalee  Mohun  Doss  for  Appellants. 
No  one  for  Respondents. 

Tbough  it  would  have  been  more  satisfactory  if  the 
Uwer  Appeltate  Court,  instead  of  declining  to  give 
all^tiff  a  decree  for  possession  of  certain  mortg^aged 
was  (HI  the  groiind  tnat  the  sum  tendered  by  them  was 
iuuffideot  to  liquidate  the  mortgage-debt,  had  made  a 
itRee  in  favour  of  plaintiff  contmgent  upon  their  pay- 
nqfHchsumas  should  be  found  due,  yet  the  plaintiffs 
lid  DO  strict  right  to  such  a  decree,  and  it  cannot  be  said 
llatthe  Lower  Appellate  Court  had  committed  an  error 
11  lav  in  refusing  to  make  such  a  decree. 

Jacksojiy  y.— The  plaintiffs  in  this  case 
sooght  to  recover  possession  of  certain  mort- 
gaged tahoks,  the  suit  being  brought  in  fur- 
ttkerance  of  a  previous  decree  and  solehnama 
between  these  plaintiffs  and  the  mortgagors, 
Mthe  present  suit  raising  certain  questions 
[Vbich  had  not  been  raised  in  the  previous 
^t  or  compromise  relating  to  the  rights  of 
^rtain  previous  mortgagors  who  are  in  this 
iiiit  the  defendants  on  the  one  part,  the 
^presematives  of  the  mortgagors  being  the 

(fendants  on  the  other  part.  The  plaintiffs 
pay  into  Court  the  sum  which  they  allege 

be  dae  for  the  complete  satisfaction  of  the 
ier  mortgage,  and  claim  to  enter  into 
session. 

The  suit  was  at  first  dismissed  by  the  Sub- 

iikate  Judge  on  certain  issues  which  it  is 

necessary  to  state  now;  and  an  appeal 

«ig  made  to  the  Zillah  Court,  the  Judge 

'ered  a  trial  upon  certain  other  specified 
es.   Evidence  was  gone  into  and  a  finding 

^turned  upon  those  issues ;  and  when  the 
came  back  to  the  Court  of  the  Judge,  he 
d  a  farther  point  as  to  whether  the  plaint- 

s  were  entitled,  in  the  event  of  its  appear- 
that  the  sum  tendered  by  them  was  not 
ciem  to  liquidate  the  previous  mortgagor, 

get  a  decree  for  possession. 

The  plaintiffs,  it  is  to  be  observed,  made  an 

w  in  the  Appellate  Court  to  pay  whatever 
should  be  found  to  be  due,  and  asked  that 

decree  should  be  made  contingent  upon 

*r  making  such  payment. 

The  Judge  considered  this  question,  and 

ving  determined  against  the  plaintiffs,  or- 

ed  their  suit  to  be  dismissed. 

It  is  contended  now  in  special  appeal  that 
we  decision  of  the  Judge  upon  this,  point 
evolves  an  error  in  law. 
I  We  must  confess  to  a  certain  amount  of 
I  Empathy  with  the  plaintiffs,  who  have  main- 
lined a  protracted  litigation  and  find  ihem- 
1  selves  now  remitted  to  a  s^ond  suit  for  the 
^ftmc  purpose,  and  we  must  say-  that  we 
would  have  thought  it  more  satisfactory  if 
*•€  Judge  had  made  a, decree  of  the  kind  now 
Suggested.    But  it  is  another  thing  to  say 


that  the  Judge  has  committed  an  error  in  law, 
which  we  can  set  aside  in  special  appeal,  by 
reason  of  having,  in  his  discretion,  refused  to 
make  such  a  decree. 

It  must  be  borne  in  mind  that  the  issue 
whether  or  not  the  sum  tendered  by  the  plaint- 
iffs was  sufficient  was  raised  and  decided  in 
the  Court  of  first  instance.  The  fact  of  the 
raising  of  this  issue  was  quite  sufficient  to 
suggest  to  the  plaintiffs  that  something  would 
have  to  be  done  in  case  that  issue  were  deter- 
mined adversely  to  them,  and  then  it  was 
their  business,  it  appears  to  us,  to  apply  to 
the  Court  for  leave  to  pay  an  additional 
amount,  or,  at  any  rate,  to  declare  their  readi- 
ness to  pay  such  amount  in  case  the  issue  of 
sufficiency  of  tender  was  decided  against 
them.  They  did  not  do  so  in  the  Court  of 
first  instance,  nor  did  they  do  so  in  first 
appeal.  They  must  have  been  quite  aware 
that,  before  they  could  succeed  in  the  Appel- 
late Court,  that  issue  as  to  the  sufficiency  of 
their  tender  would  have  to  be  again  raised 
and  considered,  and  the  issue  might  be  decid- 
ed against  them  at  the  trial  in  that  Court. 
But  it  was  not  until  the  case  came  up  again 
after  the  remand  to  the  Court  of  first  instance 
that  they  seem  to  have  made  any  such 
application. 

In  strictness,  we  think  there  can  be  no 
doubt  that  the  plaintiffs  having  alleged  and 
offered  to  prove  their  right  to  recover  these 
talooks  upon  the  payment  of  the  sum  named , 
if  they  failed  to  establish  that  allegation,  their 
suit  might  lawfully  be  dismissed.  They  had 
no  strict  right  to  insist  upon  a  decree  under 
the  circumstances. 

It  is  said  that  in  this  case  the  ends  of 
justice  require  that  such  a  decree  should  be 
made.  In  special  appeal  we  know  far  too 
little  of  the  merits  of  the  case  to  enable  us  to 
say  that  that  is  so,  ahhough,  as  we  have  said, 
we  should  not  have  been  dissatisfied,  but  the 
contrary,  if  the  decree  we  Suggested  had 
been  made ;  but  we  cannot  say  that  an  error 
has  been  committed  in  point  of  law  by  not 
making  such  a  decree. 

The  special. appeal  is  dismissed,  but  in  the 
circuQ^stances  without  costs. 


The  13th  March  1872. 

Present : 

The  Hon'ble  Louis  S.  Jackson  and  Dwarka- 
nath  Mitter,  Judges, 

Suit  for  Accounts  and  Papers-^orm  of  Decree. 
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Cage  No.  1277  of  1871. 

Spicial  Appeal  from  a  decision  passed  by 
the  Deputy  Commissioner  of  Manhhoomy 
dated  the  22nd  July  iSyi^  modifying  a 
decision  of  the  Moontiff  of  Maunbazar, 
dated  the  jrd  March  tSft, 

Jaggur  Nath  Panee  (Defendant),  Appellant, 

versus 

Raja  Chultur  Narain  Deb  (Plaintiff ), 
Respondent. 

Baboo  Nil  Madhub  Sein  for  Appellant. 
Baboq  Gopeenath  Mookerjee  for  Respondent. 

In  a  suit  to  recover  accounts  and  papers*  instead  of 
tf iving  plaintiff  a  decree  with  a  direction  that  it  chould 
be  ascertained  in  execution  what  accounts  acd  papers, 
i!  any,  were  in  the  hands  of  the  defendant,  the  Lower 
Appellate  Court  ought  to  have  remanded  the  case  to  tha 
Hrst  Court  with  instructions  to  frame  a  new  issue  to  try 
what  papers  and  accounts,  if  any,  were  in  the  hands  of 
defendant,  and  whether  he  had  wrongfully  refused  or 
omitted  to  deliver  them  to  plaintiff,  and,  if  so,  decide 
the  case  accordingly. 

ycukson,  y. — This  was  a  suit  brought  by 
the  plaintiff  against  the  defendant,  who  had 
been  in  his  service  as  a  peshkar,  being,  as 
we  understand,  an  officer  entrusted  with  the 
collections  of  rent,  for  the  recovery  of 
certain  accounts  and  papers  alleged  to  be  in 
the  hands  of  the  defendant,  and  not  made 
over  by  him  to  the  plaintiff. 

The  suit  was  tried  by  the  Moonsiff  of 
Maunbazar,  who  appears  to  have  tried  the 
case  as  if  it  had  been  a  suit  for  an  account, 
and  he  gave  judgment  for  the  plaintiff, 
ordering  that  the  defendant  should  render  an 
account  of  the  different  matters  he  had  in 
his  charge. 

On  appeal  by  the  defendant,  the  case 
came  before  the  Deputy  Commissioner  of 
Manbhoom  as  Subordinate  Judge,  and  be 
corrected  the  error  into  which  the  Moonsiff 
had  fallen,  but  fell  into  a  distinct  error  of 
his  own,  for  he,  rightly  looking  upon  the  suit 
as  beiftg  oat  to  recover  accounts  and  papers, 
gave  a  decree  for  the  plaintiff,  but  directed 
that  it  should  be  ascertained  in  execution 
what  accounts  and  papers,  if  any,  were  in 
the  hands  of  the  defendant. 

Now,  it  lay  upon  the  plaintiff  to  make  out 
that  certain  accounts  and  papers  of  his  were 
in  the  hands  of  the  defendant,  and  that  de- 
fendant had  wrongfully  refused  or  omitted  to 
deliver  them  up;  and  unless  the  plaintiff 
proved  that,  his  suit  would  fail.  According 
to  the  decision  of  (he  Subordinate  Judge, 
whilst  a  decree  ii^as  being  given  to  the  plaint- 
iff, it  might  turn  out  in  execution  that  there 


was  no  ground  for  the  soit,  and  tbftt  iImi 
fendant  did  not  hold  any  of  the  pi 

Japers  in  his  hands.    What  the  Sol 
udge  should  have  done  was  to  set  aside: 
decree  of  the  Moonsiff  and  renutnd  the 
to  him  with  instructions  to  frame  a  new 
to  try  what  papers  and  accoaati,  if  aw, 
in  the  hands  of  the  defendant,  and 
he  had  wrongfully  refused  or   omitted 
deliver  them  to  the  plaintiff,  and,  if  so, 
the  case  accordingly. 

We  must,  therefore,  set  aside  tbe  w6m4^ 
the  Deputy  Commissioner,  and  sabstiiatt  fiQi 
his  decree  an  order  of  the  natare  we  hsvi 
stated.  The  case  will  go  back  to  the  Moev 
siff  in  order  that  he  may  deal  with  it. 


HA 


The  13th  March  iS;i. 

Preunt  : 

The  Hon'ble  Louis  S.  Jackson  and  Dwi 
nath  Mitter,  Judges. 

Office  of  Bhoonyee  in  Cottack— TenaiK^- 
Jageerdaree  Right 

Case  No.  122a  of  1871. 

Special  Appeal  from  a  decision   passed 
the  Judge  of  Cut  tack,    dated    ike 
June   tSj'ty  reversing  a  decision  of 
Moonsiff  of  Pooree^  doled  ike  gtk 
cember  tS'jo, 

Choitun  Mohuntee  (Defendant),  Appelk 

versus 
Bhikaree  Mohuntee  (Plaintiff),  Respo 
Baboo  Mohendro  Lall  Mitter  for  Appelt 
Baboo  Tarucknath  Duit  for  Responded 

Plaintiff*s  ancestor  held  oertam  bads  fraai 
ment  under  a  settlement  at  a  fixed  rent  of  10 
aaaas,  hot  was  nbecqacntly  appointed  hk^om 
a  remuneration  of  Rs.  10^6-8  recoverable  b^  a 
from  the  rent,  leaving  only  6  aanas  and  4  pies 
to  Government  by  way  of  rent.    Hk lo  that  the 
of  appointment  to  the  office  of  hhotmyet  created 
jageerdaree  right,  but  that,  on  the  cootmry,  the 
vation  of  the  rent  of  6  annas  4  pies  seemed  to  in 
that  the  tenancy  remained,  giving  no  risbt  of  excleriil'i 
occupancy  to  plaintiff  as  aigminst  defenoaoC. 

Jackson,  J, — In  this  case  the   plaiotif 
claimed  to  have  exclusive  occupancy  of  soiM 
lands  held  from  the  Government  under  a  sel*^ 
tlement  by  which  the  rent  of  that  land  vas 
fixed  at  10  rupees  and  1 3  annas,  on  the  gtwsfA 
that  his  ancestor,  with  whom  a  seltTeaictK 
was  made,  was  subsequently  appointed  to  the 
office  of  bhoonyee,  which  appears  to  be  an 
office  connected  with  land  in  the  district  af 
Cuttack  somewhat  similar  to  that  of  p^l* 
waree  elsewhere,  and  the  renitmerat]0&  ^^ 
tached    lo    the   office    was    set    down   at 
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pvpees  6  annas  and  8  pies,  such  reraunera- 

being  recoverable  by  deduction  from  the 

originally    settled,    leaving  a  sum   of 

and  4  pies  payable  to  Government  by 

rent 

plaintiff  contended  that  by  thisappoint- 

ihe  jummqyee  right  originally  created 

fconverted  into  one  oljageeree,  by  which 

ran,  the    original   holder,    became    a 

rdar^  receiving  as  the  remuneration  of  his 

of  hhoonyee  the  entire  profits  of  the 

paying  only  6  annas  and  4  pies  to  the 

rmnent,  and  he  maintained  that,  in  ac- 

wee  with  that  grant,  Bhoobun,  and  he 

If  in  succession  to  Bhoobun,  had  been 

exclusive  occupancy  of  the  land. 

I  The  defendant  denied  this  and  stated  that, 
btwithstanding  the  snbsequent  appointment 
if  Bbooban  to  the  office  of  hhoonyee^  the 
pnal  tenant  right  continued  to  subsist,  and 
Bboobon's  remuneration  consisted  mere- 
of  an  assignment  of  10  rupees  6  annas  and 
ies  out  of  the  rent  reserved  upon  the  land  ; 
the  defendant  alleged  and  gave  evidence 
^riiov  that  he  and  the  plaintiff  had  been  in 
occupancy  of  the  land  as  tenants, 
lis  view  was  taken  by  the  Moonsiff ;  but 
Judge,  taking  the  documents  and  oral 
^Dce  into  consideration,  came  to  the  con- 
ion  that  the  plaintiff's  allegation  was  the 
one,  and  that  he  was  entitled  to  hj)]d  the 
'  exclusively  as  bhoonyee.  There  being 
conflict  of  evidence  as  to  possession, 
Judge  gives  credit  to  the  evidence  ad- 
for  the  plaintiff  upon  the  ground  that 
evidence  coincides  with  the  documents, 
this  has  reference  to  the  view  which  the 
took  of  the  sunnud  of  appointment  to 
office  of  hhoonyee, 
[Now,  on  reading  that  sunnud^  although 
'remuneration  assigned  to  Bhoobun  for  his 
of  hhoonyee  appears  to  be  small,  only 
[Hipees  6  annas  and  4  pies,  yet  we  think  it 
rood  dispute  that  the  sunnudy  if  strictly 
» does  confer  upon  him  that  office  with  a 
meration  of  that  amount,  and  that  such 
wneratiott  has  to  be  deducted  from  the 
rent  payable  to  Government.  Nothing 
ttidof  zjageerdaree  right  being  created  ; 
^ihe  contrary,  the  reservation  of  the  rent  of 
^j^nas  and  4  pies  seems  to  indicate  that  the 
iwncy  remained,  but  that  so  long  as  Bhoo- 
'  2^  ^«8  representatives  held  the  office  of 
I  ^^^yee,  mstead  of  10  rupees  and  13  annas, 

I W  <  annas  and  4  pies  would  be  payable 
w  retit, 

T^ai  being  the  case,  not  only  is  the  Judge's 
^«nd  for  preferring  the  oral  evidence  on  be- 
tel! of  the  plaintiff  taken  away,  bqt  this  puts 


an  end  to  the  claim  of  right  set  up  by  the 
plaintiff,  and  supports  the  view  of  the  case 
originally  taken  by  the  Moonsiff,  that  the  land 
was  at  first  held,  and  continued  to  be  held,  by 
way  of  tenancy,  and,  that  being  so,  we  think 
there  has  been  an  error  of  law  in  the  deci- 
sion of  the  Lower  Appellate  Court,  and  the 
judgment  of  that  Court  must  be  set  aside  and 
that  of  the  Moonsiff  must  be  restored  with 
costs. 


The  14th  March  1872. 

Present : 

The  Ilon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

fudges. 

Maintenance  (of  Younger  BrotherH-Decree  for 
less  than  claimed  in  Plaint 

Case  No.  975  of  1871. 

Special  Appeal  from  a  decision  pasted  by 
the  Judge  of  Cuttaclc,  dated  the  i^th 
June  i8jt,  modifying  a  decision  of  the 
Subordinate  Judge  of  that  District,  dated 
the  ^th  November  iSyo, 

Nceladree  Singh  (Plaintiff),  Appellant, 

versus 

Raja  Rughoonath  Singh  (Defendant), 
Respondent, 

Baboo  Mohendro  Lall  Mitter  for  Appellant. 

Baboo  Obhoy  Churn  Bose  for  Respondent. 

Plaintiff  sued  his  elder  brother  for  maintenance,  cal- 
culated at  Rs.  300  per  month.  The  first  Court  gave  a 
decree  for  Rs.  50  per  month, |which«ras  reversed  on  ap. 
peal  by  the  Judge,  on  the  ground  that  he  could  recover 
no  smaller  amount  than  that  claimed  in  his  plaint. 
Hbld  in  special  appeal  that  plaintiff  had  a  right  to  a 
finding  by  the  ludge  as  to  whatamoQnt,and  what  kind  of 
maintenance,  he  was  entitled  to  receive  from  defendant. 

Glover,  7.— Thb  plaintiff  in  this  case  sues 
his  elder  brother,  the  Raja  of  Domeparra, 
for  maintenance,  calculated  at  300  rupees  a 
month.  He  states  that  he  was  always  in  the 
habii  of  living  with  his  brother,  and  was  pro- 
vided, by  him  with  food,  raiment,  Ac;  that 
this  state  of  things  continued  up  to  the  28th 
of  Falgoon  1277,  on  which  date  this  provi- 
sion was  stopped,  and  hence  this  suit. 

The  Raja  defendant  does  not  anywhere 
deny  that  the  plaintiff  has  a  right  to  mainte- 
nance from  him  ;  but  he  says  that  such  main- 
tenance is  by  a  family-custom  always  given 
in  the  shape  of  land,  and  that  no  money 
I  allowance  was  evfer  made. 
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It  does  not  appear,  however,  that  any  land 
was  either  given  or  offered  to  the  plaintiff  by 
the  defendant.  The  Subordinate  Judge,  tak- 
ing the  whole  of  the  circumstances  into  con- 
sideration, and  looking  to  the  amount  of  the 
net  income  which  accrued  to  the  Raja  after 
paying  the  Government  revenue  and  ex- 
penses of  collection,  &c.,  thought  that  fifty 
rupees  a  month  was  a  fair  and  proper  allow- 
ance for  the  plaintiff,  and  he  gave  a  decree 
accordingly.  The  Raja  appealed  to  the 
Judge,  and  the  result  was  that  the.  plaintiff's 
case  was  dismissed  altogether,  the  Judge  hold- 
ing that,  inasmuch  as  the  plaintiff  came  into 
Court  to  recover  arrears  of  his  maintenance 
at  the  rate  of  300  rupees  a  month,  he  was 
bound  to  prove  that  that  was  the  amount  of 
his  monthly  allowance ;  and  as  he  failed  to 
do  that,  no  decree  for  such  smaller  amount 
as  the  Court  might  think  him  under  the  cir- 
cumstances entitled  to  could  be  given.  In 
short,  the  Judge  reverses  the  decree  of  the 
Subordinate  Judge,  because  it  gave  the  plaint- 
iff something  which  he  did  not  ask  for. 

After  hearing  the  argument  on  both  sides, 
and  taking  into  consideration  all  the  circum- 
stances of  the  case,  I  think  that  the  decision 
of  the  Judge  cannot  be  sustained.  In  the 
first  place,  it  is  not  exactly  correct  to  say  that 
the  plaintiff  claims  300  rupees  as  a  fixed 
money  allowance ;  what  he  s!V>'s  is  that  he 
had  been  in  the  habit  of  living  with  the  Raja, 
and  of  being  provided  for  by  him  with  food 
and  raiment,  &c. ;  and  that  as  the  Raja  stop- 
ped his  maintenance,  the  plaintiff,  having  cal- 
culated its  value,  claimed  three  hundred 
rupees  a  month.  He  did  not  say  that  this 
amount  exactly  represented  the  value  of  his 
maintenance,  but  that  he  supposed  it  to  do 
so.  And  I  do»not  see  why  the  fact  of  the 
plaintiff's  having  asked  for  a  fixed  sum  should, 
when  that  sum  is  proved  by  evidence  to  be 
larger  than  what  he  was  entitled  to,  be  a 
reason  for  rejecting  his  entire  claim.  It  is 
not  denied  that,  by  the  custom  of  the  family, 
he  was  entitled  to  maintenance  from  the 
family-estate;  and  it  would  not  be  fair  to 
prevent  his  recovering  that  maintenance, 
whatever  it  may  be  shown  to  be,  simply  be- 
cause he  asked  in  his  plaint  for  more  than  he 
was  entitled  to. 

1  think,  therefore,  that  the  plaintiff  has  the 
right  to  a  finding  on  the  part  of  the  Judge 
as  to  what  amount  and  what  kind  of  mainte* 
nance  he  is  entitled  to  receive  from  the  defend- 
ant. In  deciding  this  point,  the  Judge  will 
of  course  take  all  the  circumstances  into  con- 
sideration, the  value  of  the  estate  and  the  other 
demands   upon   the    Raja.     He    will    also 


decide  whether  the  allowaoce,  when  fixed,  l| 
to  be  made  in  money  or  in  land.    This 
does  not  seem  to  have  been  inqaired  into 
the  Courts  below,  but  it  is  an  impoitaBt 
and  should  not  be  overlooked. 

The  case  will  be  remanded  to  the  j 
for  trial  with  reference  to  the  above  remailBB 
Costs  to  follow  the  result. 

KemPt  y. — I  wish  to  say  a  few  words  la 
concurrence  with  this  judgment.    The  oami 
tention  of  the  pleader  for  the  Raja  appeani 
to  amount  to  this  that,  because  the  platndl 
has  asked  loo  much,  he  is  to  get  nothing  ati 
all.     The  plaintiff's  right  to  maintenance  h 
not  disputed.    The  question  in  the  Coiirta 
below  as  between  the  parties  was  whether  the 
maintenance  should  be  in  the  shape  dijagetr 
land  or  a  money  allowance.    The  plaintiff's 
plaint  is  explained  and  cleared  up  by  the  e.T- 
amination  of  his  pleader.     In  the  plaint  he 
says,  as  shown  by  Mr.  Justice  Glover,  tb«| 
the  Raja  had  hitherto  maintained  him ;  th«i 
any  little  sums  to  meet  his  necessary  ex 
ses  were  always  given  by  the  Raja;  t 
suddenly  without  cause  the  Raja  refused 
maintain  him  or  to  pay  his  expenses;  a 
that,  therefore,  the  plaintiff,  estimating  his  p 
per  maintenance  at  300  rupees  a  month, 
into  Court  and  asked  for  arrears  of  s 
maintenance  at  that  rate ;  and  when  he 
called  upon  through  his  pleader  to  explain,  thQ 
pleadef  stated  candidly  that  the  plaintiff  had 
never  received  an  allowance  at  the  rate  of 
300  rupees  a  month,   but  that  was  his  es* 
timate  of  what  he  ought  to  receive  with  re- 
ference to  the  income  of  the  estate.    Tfat 
pleader  for  the  defendant,  who  was  also  ex* 
amined,denied  the  correctness  of  that  estimalQ 
and  there  was  also  a  difference  of  opinion  ^ 
tween  the  pleaders  on  both  sides  as  to  whe- 
ther the  allowance  should  be  given  in  the; 
shape  of  money  or  in  the  shape  of  land.  Bo^ 
on  what  the  parties  went  to  trial  was  vhaM 
ought  to  be,  with  reference  to  the  income  o(j 
the  Raja,  the  amount  which  he  should  pay] 
by  way  of  maintenance  to  his  brother.    The  j 
Raja  failed  in  the  first  Court  to  prove  bis; 
alleged  custom  that  his  brother  was  to  receive  | 
the  {naintenance  in  the  shape  of  land.    The  ; 
first  Court  very  properly,  instead  of  throir- 1 
ing  out  the  whole  of  the  plaintiff's  claim  b«- ; 
cause  he  asked  too  much,  assessed  the  amount 
of  maintenance  to  which  he   was  entitled 
with  reference  to  the  income  of  the  estate. 
The  plaintiff,  although  he  got  one-sixth  of 
what  he  claimed,  remained  contented  with 
that  decision.  The  defendant  Raja  raised  all 
sorts  of  technical  objections  before  the  Judge 
as  to  the  stamp  and  as  to  the  valuation  of  the 
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idaiin.    We  ao  not  find,  looking  to  the  deci- 

&©!  the  Judge,  that  he  in  any  way  show- 
hat  the  Court  of  first  instance  was  wrong 
^  the  finding  at  which  it  arrived  with  refer- 
^ince  to  the  fact  that  the  Raja  did  not  prove 
1^  cnstom  that  the  plaintiff  was  entitled  only 
no  maintenance  in  the  shape  of  land.  The  Judge 
I  lias  followed  the  course  which  the  pleader  for 
ki»  respondent  has  adopted  in  his  argument 
{da  this  case,  namely,  that,  because  the  plaint- 
itf  asked  too  much,  he  is  not  to  get  anything, 
pl  think  that  in  equity  the  plaintiff  is  entitled 
LIq  a  finding  as  to  what  maintenance  he  is 
Kfustiy  entitled  to  with  reference  to  his  staius 
f  k  the  family,  and  also  with  reference  to  the 
l^tircumstances  of  the  Raja,  those  circumstan- 
ces being  indicated  by  the  net  income  of 
the  estate.     The  Raja  is  bound  to  maintain 
\k  brother,  and  he  must  maintain  him  in  pro- 
portion to  his  means.     The  Court  below  will 
kkave  to  decide,  therefore,  what  is  the  proper 
and  fair  maintenance  which  the  plaintiff  is 
OBtitled  to  receive  from  the  Raja. 


The  14th  March  1872. 
Present  : 

the  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

:Bz-parte  Decrees  (below  Rs.  zoo),  Suit  to  set 
.  aside— Appeal— Act  VI.  of  1862,  B.  C,  s.  14. 

Case  No.  985  of  1871. 

.  Special  Appeal  from  a   decision   passed  by 
the  Officiating  First   Subordinate   Judge 
of  Hooghly,   dated  the  4th   July   1871, 
reversing   a  decision   of  the   Moonsiff  of 
Ghattal,  dated  the  22nd  March  iSji. 

Raj  Kishen  Mookerjee  (Defendant), 
Appellant, 

versus 

Modhoo  Soodun  Mundul  (Plaintiff), 
Respondent. 

Baboo  Umbika  Churn  Banerjee  for 
Appellant. 

^00  Chunder  Nath  Bose  for  Respondent. 

Ia  thts  case  the  Deputy  Collector  refused  plaintiff's 
IIPpKcation  to  set  aside  a  rent  decree  as  passed  aeainst 
wntapon  a  confession  of  judgment  fraudulently  filed  by 
wicr  parties.  The  value  of  the  suit  being  below 
Rs.ioo,hc  ought  to  have  appealed  to  the  Collector  under 
«•  I4»  Act  VI.  of  1862,  B.  C.  Having  failed  to  do  so,  he 
•*s  held  to  have  no  right  to  bring  a  suit  for  the  purpose 
w  the  Civil  Court, 

Glover,  J. — ^The  plaintiff  sues  to  have  a 
i^t  decree  passed  against  him  in  a  suit 
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under  Act  X.  of  1859  brought  by  the  defend- 
ant cancelled,  and  likewise  to  have  it  declared 
that  an  ekbal  ddbee  or  confession  of  judg* 
ment  on  which  that  decree  proceeded  was  not 
filed  by  him,  but  had  been  placed  on  the 
record  fraudulently  by  other  parlies.  It 
appears  that,  after  the  decree  in  the  rent  suit 
was  passed,  the  plaintiff  applied  to  the 
Deputy  Collector  under  section  58,  Act  X. 
of  1859,  setting  out  these  facts;  but  the 
Deputy  Collector,  after  hearing  the  evidence 
adduced  to  support  the  plaintiff's  allegation, 
gave  judgment  against  him,  holding  that  the 
ekbal.  ddbee  had  not  been  fraudulently 
obtained.  Thereupon  the  plaintiff  brought 
ihe  present  suit  in  the  Civil  Court.  The 
Moonsiff  held  that  the  suit  was  not  one 
which  the  Civil  Court  could  take  cognizance 
of.  But  on  appeal  the  Subordinate  Judge 
thought  a  Court  of  Equity  should  grant 
relief,  and  that  the  plaintiff  was  not  shut 
out  by  the  Act  X.  decree  from  obtaining  that 
relief.  He,  therefore,  remanded  the  case  to 
the  Moonsiff  to  have  the  question  of  the 
ekbal  ddbee  decided  on  its  merits. 

The  point  taken  in  special  appeal  is  that 
the  Subordinate  Judge  is  wrong  in  reversing 
the  decision  of  the  Moonsiff,  this  not  being  a 
case  in  which  an  action  will  lie  in  th^  Civil 
Court.  We  think  that  this  special  appeal  must 
be  allowed.  In  cases  under  Act  X.  of  1859 
which  were  decided  ex  parte,  the  party  against 
whom  judgment  was  given  could  come  within 
a  certain  fixed  time,  and  show,  if  he  could, 
good  and  sufficient  cause  for  his  previous 
non-appearance,  and  satisfy  the  Collector  that 
there  had  been  a  failure  of  justice ;  and  if  he 
did  both  these  things,  the  Collector  might  re- 
vive the  suit  and  dispose  of  it  according  to  the 
justice  of  the  case.  By  section  13,  Act  VI.  of 
1862,  B.  C,  any  decision  passed  by  the  Col- 
lector under  section  58,  Act  X.  of  1859,  re- 
jecting an  application  to  have  a  suit  decided  ex 
parte  revived  was,  in  all  appealable  cases, 
appealable  to  the  Court  to  which  the  final 
decision  in  the  suit  would  be  appealable.  In 
this  case  the  rent  suit  was  appealable  to  the 
Collector,  the  value  of  it  being  below  100 
rupees,  and  therefore,  when  the  Deputy  Col- 
lector refused  the  plaintiff's  application,  he, 
the  plaintiff,  ought  to  have  appealed  to 
the  Collector.  The  plaintiff  having  failed 
to  do  so,  has,  it  seems  to  us,  no  right 
to  bring  a  suit  in  the  Civil  Court.  He 
was  not  debarred  from  a  remedy.  It  was  open 
to  him  to  have  the  decision  of  the  Deputy 
Collector  in  the  rent  suit  considered  by  a 
superior  Revenue  Court  in  appeal.  A  case  has 
been  quoted  from  the  9th  Weekly  Reporter, 
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page  80,  Bhoojunga  Thakoor  vs.  Liichmee 
Narain,  but  it  does  not  appear  to  have 
anything  to  do  with  this  particular  case. 
We  think,  therefore,  that,  as  a  sufficient  re- 
medy was  provided  for  plaintiff  by  law,  a  re- 
medy of  which  he  neglected  to  avail  himself, 
he  is  precluded  from  bringing  his  suit  in  the 
Civil  Court. 

We  reverse  the  decision  of  the  Subordi- 
nate Judge,  and  restore  that  of  the  Court  of 
first  instance,  with  costs. 


T 


The  14th  March  1873. 
Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

yudges. 

Suit  for  Rent  by  Co-sharer— Eahancemeat. 

Case  No.  917  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Judicial  Commissioner  of  Chota  Nag^ 
poret  dated  the  16th  June  iSjr^  reversing 
a  decision  0/  the  Extra  Assistant  Com- 
missioner of  Manbhoom,  dated  the  28th 
February  i8ji, 

Haradhun  Gossamee  and  another  (Plaintiffs), 

Appellants, 

versus 

Ram  Newaz  Missery  and  others  (Defendants), 

Respondents, 

Baboo  Woopendro  Chunder  Bose  for 
Appellants. 

Baboo  Gopeenath  Mookerjee  for 
Respondents. 

A  landlord,  one  of  several  co-sharers,  cannot  $ue  a 
tenant  of  the  joint-estate  for  his  separate  share  of  the 
rent,  unless  the  tenant  has  paid,ora<;reedtopay,  to  him 
separately.  Consequently,  a  suit  for  enh9ncement  by 
such  co-sharer  will  not  lie. 

Kempy  J, — This  is  a  suit  for  enhancement 
of  rent.  The  plaintiff  says  that  he  is  a  four- 
annas  shareholder  in  the  property ;  and  that 
he,  therefore,  sues  to  enhance  the  defendant's 
rent  in  proportion  to  his,  the  plaintiff's  four- 
aonas  share.  The  Lower  Appellate  Court, 
reversing  the  decision  of  the  first  Court,  finds 
that  a  landlord,  one  of  several  co-sharers,  can- 
nm  sue  a  tenant  of  the  joint-estate  for  his 
separate  share  of  the  rent,  unless  the  ten- 
ant has  paid,  or  agreed  to  pay,  to  him  sepa- 
rately. A  decision  of  this  Court  in  the  case 
of  Gunga  Narain  Doss,  dated  8th  JuQe  1869 


(12  Weekly  Reporter,  p.  30>,  has 
quoted.  The  Lower  Appellate  Coort  lortfccf  | 
finds  that  the  plaintiff  holds  his  foar*aJunt- 
share  jointly  with  several  other  co-8iiaref% 
and  that  there  is  no  reliable  proof  that^  tbt 
defendant  pays  separately  to  the  plaintiff,  or 
has  agreed  to  do  so,  and,  coDseqaeaUy,  tkc 
plaintiff's  suit  to  enhance  will  not  lie. 

We  think  that  this  finding  is  correct  is 
law,  and  dismiss  this  special  appeal  widi 
costs. 


The  14th  March  1872. 
Present  : 

The  Hon'ble  W.  Markby  and  W.  Ainslic, 

Judges, 

Coostraction— Decree— Interest. 

Case  No.  6  of  1872. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Officiating  Judge  of  Gya,  daiet 
the  1 8th  November  18^1, 

Syud  Shah  Abdoolla  and  others  (Judgment- 
debtors),  Appellants^ 

versus 

Meer  Reasut  Hossein  (Decree-holder), 

Respondent, 

Mr,  R,  E,  Twidale  for  Appellants. 

Mocnshee  Mahomed  Fusuf  for  Respondent 

AUhoug^h  the  decree  in  this  case  did  not  spedfy  tiie; 
rate  of  interest  before  or  after  decree,  yet,  as  ftappeaiell 
that,  in  calcul^tine  the  amount  then  due,  the  Cp«rtga«e  | 
12  per  cent.,  and  that  that  was  the  usual  rate,  HUP' 
that  the  intention  of  the  Court,  when  it  passed  the  de»-, 
cree,  was  to  give  the  same  rate. 

Markby,  J. — In  this  case  we  have  no 
difficulty  in  ascertaining  from  the  terms  of 
the  decree  itself  what  rate  of  interest  tbe 
Court  intended  when  it  passed  the  decree. 
It  is  true  the  rate  of  interest  is  not  specified, 
either  as  regards  that  part  of  it  whicb  ac- 
crued before  the  date  of  the  decree,  or  that 
part  of  it  which  might  accrue  after  tbe  date 
of  the  decree.  ]3ui  in  calculating  tbe  amouot 
then  due,  we  find  that  the  Court  did  give  it 
per  cent.  We  know  also,  as  a  matter  of  facl» 
that  that  was  the  usual  rate  in  those  dajs 
which  was  allowed  upon  decrees,  ^nd  ve 
cannot  suppose  it  likely,  on  the  terms  of  tb^t 
decree,  that  the  Court  intended  to  give  in- 
terest at  two  different  rates,  or  that  it  in- 
tended to  give  less  th#n  the  usnai  rate,  thoog^i 
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if  course,  it  was  competent  to  do  so  if  it 

poogbt  proper. 

I    The  appeal  is  dismissed  with  costs,  sixteen 

r  being  allowed  for  pleader's  fees. 
— 

The  14th  March  1872. 

Present : 

The  Hon'ble  W.  Markby  and  W.  Ainslie, 

yudges, 

Iteeiitioii  of  Joint-decree  —  Application  by  ont 
Decree-holder— Act  VIII.  01  1859,  s.  207— No 


Appeal. 


Case  No.  125  of  1871. 


Miscellaneous  Appeal  from  an  order  passed 
hy  the  Subordinate  Judge  of  Tirhooi, 
doled  the  ^h  February  iSyi, 

Odhoja  Pershad  (one  of  the  Decree-holders), 

Appellant^ 


versus 

HabadeoDatt  Bhandaree  and  another  (Judg- 
ment-debtors), and  others  (Decree-holders), 
Respondents, 

Mr,  C,  Gregory  for  Appellant. 

Bahoo  Hem  Chunder  Banerjee  for 
Respondents. 

No  appeal  will  lie  from  an  order  of  a  lower  Court  re- 
faring  ao  application  by  one  decree-holder,  under  sec- 
tioo  207,  Adt  Vlll.  of  i«59,  to  execute  the  whole  of  a 
'  J6iiit<decree.  Nor  is  an  appeal  necessary,  for  the  Court 
IS  boand  under  that  sedtion  to  protedt  the  interests  of 
Uy  co-decree*holder  not  before  the  Court ;  so  that  if  any 
application  for  execution  has  been  preferred  by  the  other 
.  decree-holders,  the  appellant  is  entitled  to  apply  for  leave 
Id  join  in  that  application ;  or  if  there  is  no  application 
WW  before  the  Court,  the  appellant  is  entitled  to  ask 
Ibe  Court,  after  calling  upon  the  other  decree-holders 
to  join  in  executing  the  &cree,  and  on  their  refusal  or 
KCied  to  do  so,  to  allow  execution  to  proceed  on  his 
Me  application. 

Markhy,  J, — I  think  it  is  quite  clear  that 
to  appeal  will  not  lie.  This  case  seems  to 
be  precisely  similar  to  the  one  reported  in 
*7  Weekly  Reporter,  p.  136,  in  which  it 
*«  held  by  Mr.  Justice   Glover  and   Mr. 

iostice  Mitter  that  the  appeal  would  not  lie. 
,  ^bat  was  the  impression  we  had  before  that 
«se  was  referred  to,  and  that  case  has  con- 
onaed  it. 

The  appeal  is  dismissed  with  costs,  sixteen 
i«pet*8  being  allowed  for  pleader's  fees. 

Atnslie,  J.— I  quite  concur  in  the  view 
"*«  an  appeal  will  not  lie.  Moreover,  it 
appears  to  me  that  no  appeal  is  necessary. 
«^ny  application  for  execution  has  been  pre- 
wtd  to  the  lower  Court  by  the  other  decree- 
widen,  the  present  appellant  is  at  liberty  to 


apply  for  leave  to  join  in  that  application, 
so  as  to  connect  all  the  parties  on  the  record 
with  the  proceedings  going  on.  Even  with- 
out this,  the  Court  is  bound,  under  sec- 
tion 207,  to  protect  the  interests  of  any  co- 
decree-holder  who  is  not  before  the  Court. 
If  there  is  no  application  now  before  the 
Court  below,  the  appellant  is  perfectly  at 
liberty  to  renew  his  application  to  the  Judge, 
and  to  ask  him  to  re-consider  the  matter,  and 
after  calling  upon  the  other  decree- holders 
to  join  in  executing  the  decree  within  a 
specified  time,  in  the  event  of  their  refusing 
or  neglecting  to  do  so,  to  make  an  order,  un- 
der section  207,  that  the  execution  shall  pro- 
ceed on  the  appellant's  sole  application.  The 
reasons  assigned  by  the  Subordinate  Judge 
for  refusing  the  application  are  not  sound,  and 
need  to  be  re-considered. 

After  Doorga  Doss  had  caused  the  appel- 
lant's name  to  be  entered  on  the  record  as  a  co- 
decree-holder,  the  Court  was  not  competettt, 
in  execution  of  the  decree,  to  re-open  the  ques- 
tion whether  he  was  entitled  as  an  assignee 

or  not. 

Markby,  7. —I  wish  to  add  that  I  entirely 
concur  in  the  observations  that  have  just 
fallen  from  Mr.  Justice  Ainslie. 


The  15th  March  1872. 

Present  : 

The  Hon'ble  Sir  Richard  Couch,  A7.,   Chief 
Justice,  and  the  Hon'ble  L.  S.  Jackson, 
Judge. 

Ejectment  and  Arrears  of  ilent— Limitation- 
Act  X.  of  1859,  s.  23,  cl.  5,  and  as.  32  and  78. 

Case  No.  1249  of  1871  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Nuddea,  dated 
the  2ist  June  tSyo,  modifying  a  decision 
of  the  Deputy  Collector  of  that  District, 
d^ted  the  i6th  February  i8jo, 

Deen  Dyal  Paramanick  (Plaintiff),  Appellant^ 

versus 

Radha  Kishoree  Debee  and  others  (Defend- 
ants), Respondents, 

Mr,  M.  M.  Ghose  for  Appellant. 
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Baboo  Grish  Chunder  Mookerjee  for 
Respondents. 

During^  the  period  that  litigation  is  g^oinj^  on  under 
clause  5,  section  23,  and  section  7S,  Act  X.  of  1850, 
for  ejectment  and  arrears  of  rent,  the  defendant  s 
tenancy 'and  obligation  to  pay  rent  are  in  suspense. 
But,  by  payment  of  rent  under  the  latter  section,  a 
continuance  of  the  tenancy  is  effected,  the  obligation  to 
pay  rent  again  arises,  and  limitation  of  the  right  to 
arrears  of  rent  under  section  32  then  begins  to  run. 

Couchj  C,  y. — I  THINK  that  the  decision  of 
the  Privy  Council  in  the  case  which  has 
been  quoted,  reported  in  1 1  Weekly  Reporter, 
Privy  Council  Cases,  page  5,  is  clearly  ap- 
plicable to  the  present  case. 

The  facts  of  this  case  are  that,  at  the  end 
of  the  year  1271,  the  plaintiff  instituted 
proceedings  under  clause  5,  section  23,  and 
section  78  of  Act  X.  of  1859,  for  the  arrears 
of  rent  due,  and  claimed  to  eject  the  defend- 
ant on  account  of  the  non-payment  of  those 
arrears.  The  litigation  lasted  until  the  year 
1276,  and  the  final  result  was  that  the  de- 
fendant had  the  power  of  paying  the  arrears 
of  rent  claimed  within  fifteen  days  of  the 
final  decree,  and  if  they  were  paid,  then  by 
virtue  of  section  78,  he  would  not  be  ejected. 

Up  to  that  time  the  plaintiff  could  not 
tell  whether  the  tenancy  would  continue  or 
not.  If  the  defendant  did  not  think  fit  lo 
pay  the  arrears,  he  would  be  ejected  as  upon 
a  forfeiture  of  the  tenancy.  The  suit  was 
brought  in  the  year  1271,  and  from  1271 
to  1276  he  would  not  then  be  in  the  posi- 
tion of  having  been  tenant  of  the  property 
at  all.  He  would  be  liable  for  the  profits 
which  he  might  have  received  during  those 
years,  but  there  would  be  no  tenancy, 
because  by  his  own  election  he  would  have 
treated  it  as  determined  in  1871.  But  he 
did  not  do  that ;  h^  paid  the  rent,  and  thereby 
secured  the  right  of  continuing  as  a  tenant. 
By  doing  that,  to  use  the  language  of  the 
Ix)rds  of  the  Privy  Council,  he  elected,  in 
fact,  to  continue  to  hold  the  property  as  a 
tenant,  and  to  have  his  possession  treated  as 
a  continuance  of  the  possession  as  a  tenant. 

The  facts  of  the  case  before  the  Judicial 
Committee  differ  from  the  facts  of  the  present 
case,  but  the  principle  equally  applies.  Instead 
of  there  being,  what  their  Lordships  say,  a 
restoration  of  the  property,  there  was  here 
a  continuance  of  the  tenancy,  and  then  it 
must  be  considered  that  the  right  to  the 
arrears  of  rent  has  come  within  the  principle 
of  section  32,  and  at  that  time  the  obligation 
to  pay  the  rent  must  be  considered  to  have 
arisen.  Until  that  period  it  was  in  sus- 
pense ;  but  when  he  determined  lo  continue 


as  tenant,  the  obligation  to  pay  the  rent 
arose. 

The  principle  of  the  decision  of  the  Judi- 
cial Committee,  I  think,  clearly  applies  U» 
this  case,  and  it  has  been  applied  to  a  cas* 
somewhat  similar  by  two  of  the  Judges  of 
this  Court  in  the  case  reported  in  16  Weekly 
Reporter,  page  79. 

The  decision  of  both  the  lower  Conrts 
upon  this  point  is  wrong,  and  ought  to  be 
reversed.  There  seems  to  be  also  no  ground 
for  the  way  in  which  the  lower  Coarts 
decided  with  regard  to  the  stamp.  A  decree 
will  issue,  declaring  the  plaintifif  entitled  to 
eject  the  defendants,  if  the  rent  is  not  paid 
within  15  days  from  the  date  of  the  decree, 
with  costs. 

Jackson^  J. — I  concur. 


The  15th  March  1872. 
Present: 


I 


The  Hon^ble  F.  B.  Kemp  and  F.  A.  Glover, . 

Judges. 

Landlord  and  Tenant — Alteration  of  Land — Ea<-i 
ca^ations  for  making:  Bricks. 

Case  No.  980  of  1871. 

Special  Appeal  from  a  decision  passed  if 
the  Judge  of  West  Burdwan,  dated  ike 
30ih  May  rSyi,  affirming  a  decision  o/tki.- 
Moonsiff  of  Bancoorah^  dated  the  7/I  { 
February  i8yi, 

Anund  Coomar  Mookerjee  (Plaintiff), 

Appellant^ 

versus 

Bissonath  Banerjee  and  others  (Defendants^ 

Respondents, 

■ 

Baboo  Nil  Madhub  Sein  for  Appellant. 
Baboo  Toolsee  Doss  Seal  for  Respondents.    ^ 

No  tenant  taking  land  is  entitled, without  some  sped6c 
agreement  on  the  subject,  to  chans«  the  nature  oi  that 
land,  or  to  make  any  permanent  alteration  in  the  stali  j 
of  the  landlord's  property.  If  a  oerson  wishes  to  least  ' 
lands  for  the  purpose  of  making  bricks,  thai  should  be 
the  subject  of  a  special  agreement  between  the  parties^ 
in  the  same  way  as  when  parties  take  lands  for  buBdii^ 
purposes. 

Glover,  f, — ^This  was  a  suit  by  the  plaint* 
iff,  a  putneedar,  to  have  the  defendant,  his 
tenant,  declared  liable  to  fill  up  certain  exca- 
vations made  in  lands  rented  hy  him  from  the 
plaintiff  for  the  purpose  of  making  bricks. 
The  plaintiff  says  that  his  land  has  been  per- 
manently injured  by  these  excavations,  and 
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sues  to  have  the  damage  made  good,  laying 
his  loss  at  75  rupees.  The  defendant  alleged, 
in  the  first  place,  that  he  was  a  mokurrureedar, 
and  therefore  only  responsible  to  the  plaintiff 
far  rent  of  the  land,  and  that  the  plaintiff 
cannot  sue  him  for  damages. 

The  first  Court  dismissed  the  plaintiff's 
claim,  the  ground  of  its  decision  being  that 
the  defendant  himself  had  not  made  these 
excavations  or  done  the  damage,  but  some- 
body else  to  whom  the  defendant  had  given 
permission  to  make  bricks  on  the  land. 

The  Judge,  on  appeal,  without  going  into 
the  question  whether  the  defendant  was  or 
nm  noi  3.  mokurruree  lyoi f  considered  that  the 
soit  was  premature,  inasmuch  as  no  present 
damage  was  done  to  the  plaintiff.     He  upheld 
Ibt  decision  of  the  Court  below. 
.   It  is  not  very  easy  to  understand  the  mean- 
ing of  the  Judge's  order.     He  says :  "  It  is 
allowed  that  there  is  no  damage  done  to  the 
plaintiff.''     If  he  means  by  that  that;  so  long 
IS  the  defendant  retains  the  tenure  and  pays 
sent  for  the  same,  the  plaintiff  suffers  no  loss, 
« is  so  far  right ;  but  it  may  very  well  happen 
that  the  defendant  may  cease  paying  rent  to 
be  plaintiff,  or  relinquish  his  tenure,  and  then 
M)w  can   it  be    said   that   no   damage  has 
accrued  to  the  plaintiff  in  consequence  of  the 
ixcavation?     It    appears    to    us    that    very 
jftJnsiderable  damage  has  already  been  done, 
M   that   no    tenant   taking    land    without 
pome  specific  agreement  on  the  subject  is 
|Btitled  to  change  the  nature  of  that  land 
om  what  it  was  when  he  got  it,  or  to  make 

J  permanent  alteration  in  the  estate  of  the 

dlord's  property.     If  a  person  wishes  to 

se  lands  for  the  purpose  of  making  bricks, 
should  be  the  subject  of  a  special  agree- 
kaem  between  the  parties,  in  the  same  way  as 
^ben  parties  take  lands  for  building  purposes. 

The  Judge,  moreover,  has  not  decided  the 

Ipestion  whether  the  defendant  was  or  was 

M  a  mokurruree  tenant.     This,  however, 

Would  not  probably  be  of  very  great  import- 

toce,for,  sopposing  the  defendant  to  make  out 

j^  case,  the  question  of  damages  would  not 

w  affected  thereby,  because  it  might  very 

^n  be  that  this  mokurruree  tenant,    after 

rtehausiing  the  whole   of  the   land,    might 

ftcfuse  to  pay  any  more  rent  and  let  the  hold- 

jmg  fall  into  the  hands  of  the  landlord,  in 

I  Which  case  the  landlord's  loss  would  be  very 

considerable. 

It  seems  to  us  that  the  loss  to  the  landlord 
^8  a  present  loss.     For  instance,  if  the  land- 
lord wishes  to  bring  a  suit  for  enhancement 
•gainst  the  defendant  on  the  ground  that  the 
^wtie  of  the  produce,  or  that  the  productive 


powers  of  the  land,  had  increased,  he  would 
find  it  extremely  difficult  to  make  out  any 
case  at  all,  in  consequence  of  the  soil  having 
been  excavated  and  taken  away  by  the 
defendant  for  the  purpose  of  making  bricks. 
From  every  point  of  view,  therefore,  the 
plaintiff,  if  he  makes  out  his  case  as  he 
brought  it,  can  show  very  good  grounds  for 
damages  on  account  of  his  having  suffered 
loss  by  the  act  of  the  defendant.  The  suit 
should  be  decided  on  the  merits,  for  which 
purpose  it  is  remanded  to  the  Judge.  Costs 
to  follow  the  result. 


The  15th  March  1872. 

Present: 

The  Hon'ble  A.  G.  Macpherson  and  Dwarka- 
nath  Mitter,  Judges, 

ActX.  of  1859— Execution— Sale. 

Case  No.  757  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Chittagong, 
dated  the  i8th  April  i8ji,  affirming  a 
decision  of  the  Moonsiff  of  Baguya,  dated 
the  gth  September  1870, 

Wahed  Ali  (one  of  the  Defendants), 
Appellant, 

versus 

Sadiq  Ali  (Plaintiff)  and  others  (Defendants), 

Respondents, 

Baboo  Umbika  Churn  Bose  for  Appellant. 

Baboo  Kashee  Kant  Sein  f<Jr  Respondents. 

A  purchaser  at  a  sale  in  execution  of  a  rent  decree 
under  Act  X.  of  1S59  against  a  person  who  at  the  time 
had  no  interest  in  the  tenure  sold  in  execution  of  that 
decree  simply  took  nothing^. 

Macpherson,  y. — It  appears  to  us  that  the 
decree  of  the  Lower  Appellate  Court  ought  to 
be  reversed,  and  that  the  plaintiff's  suit  ought 
to  be  dismissed. 

Tlie  plaintiff  makes  his  title  under  a  pur- 
chase made  at  a  sale  in  execution  of  a  rent 
decree  (under  Act  X.  of  1859)  which  had 
been  obtained  against  Mukbool  Ali;  but  it 
appears  that,  prior  to  the  date  of  the  decree 
under  which  that  sale  took  place,  the  tenure 
had  been  sold  to  Wahed  Ali.  That  being  the 
case,  the  tenure  was  not  the  property  of 
Mukbool  Ali  at  the  time  of  the  decree,  or  of 
the  subsequent  attachment  and  sale,  and  the 
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pUintif!  who  purchased  at  the  sale  simply 
took  nothing. 

Following  the  decisions  which  will  be 
found  reported  in  lo  Weekly  Reporter,  pp. 
434>  Ai^i  ^i^d  494,  and  in  15  Weekly 
Reportet,  page  341,  we  hold  that  the  decree, 
titider  which  the  plaintiff  purchased,  was 
sl^itinst  a  person  who,  at  the  time,  had  no 
interest  in  the  tenure  which  was  sold  in  exe- 
CUtioti  Of  that  decree,  and,  therefore,  that 
iiOthitig  passed  to  the  plaintiff.  The  decree 
of  the  lower  Court  is  reversed,  and  the  suit  is 
dismissed  with  costs. 


Th6  1 8th  March  1872. 

Pnsent: 

Tlie  Hon'ble  Sir  Richard  Couch,  A7.,  Chief 
Justice^  and  the  Hon'ble  Louis  S.  Jackson, 
Judge. 

ETidence  (of  Rent)— Old  Decree— Payment  of 
reduced  Rent  for  Twenty  Vears. 

Case  No.  1361  of  1871. 

Spicial  Appeal  from  a  decision  passid  by 
the  Judge  of  the  2^-Pergunnahsj  dated 
the  28th  August  iSjiy  modifying  a  decision 
of  the  Moonsiff  of  Satkhira^  dated  the 
^ist  October  i8*jo, 

Wooma  Moyee  Burmonya  (Plaintiff), 

Appellant^ 

versus 

Kunuck  Chunder  Mookerjee  and  others 
(Defendants),  Respondents, 

Baboo  Mohinee  Mohun  Roy  for  Appellant. 

Baboo  Bama  Churn  Banerjee  for 
Respondents. 

The  Court  saw  no  g^round  for  sa^rin}^  that  there  was 
any  error  of  law  in  the  lower  Court  when  it  found 
that  a  decree  was  made  in  1849,  ^n^  that  the  amount  of 
rent  stated  in  it  had  never  been  paid,  but  that  for  twenty 
years  subsequent  to  the  decree  a  reduced  rent  had  been 
paid,  coming^  to  the  conclusion  that  the  decree  had  been 
abandoned  by  the  parties,  or  treated  by  them  as  a  mat- 
ter which  was  not  to  regulate  the  amount  of  thej^ent. 

Couch,  C.  y, — The  question  which  was 
raised  in  the  suit  was  as  to  the  amount  of 
rent.  The  decree  could  be  and  was  used 
only  as  evidence  of  it.  When  the  Court 
found  that  the  decree  was  made  in  1849,  ^^^ 
that  the  amount  of  rent  stated  in  the  decree 
had  tiever  been  paid,  but  that,  for  twenty  years 
subsequent  to  the  decree,  the  reduced  rent 
had  been  paid,  it  was  competent  for  it,  taking 


the  decree  as  part  of  the  evidence  in  tkt; 
case,  to  come  to  the  conclusion  that  in  aooi^ 
way  or  other  the  parties  had  abandoned  Ml 
decree,  or  that  it  had  been  treated  by  tbM 
as  a  matter  which  was  not  to  regulate  ^l 
amount  of  the  rent.  It  was  a  question  eflj 
evidence  what  was  the  value  of  a  decra^ 
which  for  twenty  years  -appeared  never  tt 
have  been  acted  upon  in  any  way.  It  wo«M 
not  have  been  a  wron^  conclusion  to  come  ift 
if  the  Judge  had  said,  I  will  not  treat 
decree,  after  the  lapse  of  twenty  years, 
conclusively  fixing  as  the  rent  between  ttej 
parties  that  which  had  never  been  paid 
received  during  the  whole  c^  the  time 
quetit  to  the  decree.  This  is  a  special 
peal,  and  there  is  no  ground  whatever  IcNr 
saying  that  there  is  any  error  in  law  In  tlM 
lower  Court  dealing  with  this  decree  in  the 
Way  in  which  it  did. 
The  appeal  must  be  dismissed  with  co8ta« 


The  sist  March  1872. 
Present: 

The  Hon'ble  A.  G.  Macpherson  and  DwartAii 
nath  Mitter,  Judges, 

Abatement— Less  Quantitj  found  on 
Measurement 

Case  No.  62  of  1872. 

Special  Appeal  from   a  decision  peus^  fy 
the   Judge    of  Nuddea,    dated   the   ji 
August  iSy/,  affirming  a  decision  0/  L 
Moonsiff  of  that  Distri^,  dated  the  . 
December  1870, 

Seetanath  Bose  (Plaintiff),  Appelkmi, 

versus 

Sham  Chand  Mitter  (Defendant),  RespondenU 

Baboo  Bhowanee  Churn  Dutt  for  Appellant- 

Baboo  Chunder  Mad  hub  Ghose  for 
Respondent. 

Though  a  pottah  provided  for  an  abatement  of  dfti 
fendant  s  rent  if  on  measurement  the  lartd  was  fooaC 
to  be  less  than  145  beegahs,  yet  it  was  held  that  if  da» 
fendant  came  to  be  in  possession  of  that  less  quaid&r 
by  his  own  default  and  not  that  of  the  lessor,  the  lilOT' 
fa<5l  of  defendant  having  been  in  possession  of  less  6Hlf 
145  beegahs  would  not  entitle  him  to  an  abatement* 

Macpherson,  J. — We  think  this  case  mitst 
go  back  in  order  that  the  Judge  may  hiqcrirec 
whether  or  not  (he  defendant  is  entitled  isi 
an  abatement,  and  (if  to  any)  to  what  abde^' 
ment  of  his  rent,  under  the  terms  of  flie 
pottah  which  provide  for  an  abatement  tf  on* 


17^.] 


CHnl 


THI  WglXLT   RIFORTIK. 


Ruliugt, 


419 


leasaremcnt  tho  land  is  found  to  be  less 
ttta  the   145  beegahs   mentioned.     If,    in 
^ing  the  inquiry,  the  Judge  should  find 
^  the   defendant    was,    for    the    period 
riuch  was  the  subject  of  the  suit,  in  posses- 
ibaofiess  than  the  full  quantity  of  land, 
^  most  consider  how  he  came  to  be  in  pos- 
Bision  of  that  less  quantity,  and  by  reason  of 
ihoM  default,  because  if  the  default  was  the 
defaaliof  the  defendant,  and  not  that  of  the 
bnor,  the  mere  fact  of  the  defendant  having 
bMO  in  possesMon  of  less  that  145  beegahs 
ioald  not  entitle  him  to  an  abatement.    If  the 
^ge  finds  that  the  defendant  ever  got  pos- 
UMioQ  of  the  f ull  quantity  of  land,  he  will 

taire  under  what  circumstances  it  was  that 
ifierwards  abandoned  or  was  ousted  from 

Costs  will  follow  the  result. 


The  a  1 51  March  1872. 
Preuni : 

Ibc  Hon'blc  A.  G.  Macpberson  and  Dwarka- 
nath  Miit^r,  Juigis. 

Limitatioa — Gaardian  of  Minor. 

Case  No.  70  of  1871, 

Itgtdar  Appeal  from  a  decision  passed  by 
the  SubordinaU  Judge  of  Tipperah,  dated 
the  2jth  December  18 jo, 

smatty  Suffuroonissa  Bibee   and   others 
(Defendants),  Appellants, 

versus 

Hoonshee  Noorul  Hossein  (Plaintiff), 
Respondent, 

Babo0  Hem  Chunder  Bannerjee  for 
Appellants. 

Babgo  Chunder  Madfiub  Ghose  for 
Respondent. 

A  tuit  by  a  guardian  00  behaU  of  a  minor  U  the 
'^  a{  the  mim^r,  and  is  governed  by  the  law  of  limita- 
applicabie  to  the  minor. 

Mcpherson,  /..^rTHis  appeal  was  argued 

')re  E.Jackson  and  Mookerjee,  JJ.,  on  the 

of  August  last.     It  was  then  contended 

th«  plaintiff's  suit  wa^  barred  by  limita*- 

)Q,  although  it  was  admitted  that  no  such 

(out4  bave  bqcn  raised  if  the  minor,  on 

wose  behalf  the   suit  was   instituted,  had 

Uined  bi$  foil  age,  and  had  been  personally 

log  within  three  years  after  attaining  his 

ijority,    li  wa9  urged  that  if  it  had  be^^n 


brought  by  a  plaintiff  under  no  legal  disability, 
the  suit  was  clearly  barred  by  the  ordinary 
law  of  limitation  ;  that  a  guardian  is  under  no 
disability,  although  his  word  may  be  so;  and 
that,  therefore,  this  suit  is  barred  as  being  one 
instituted  by  a  guardian  on  behalf  of  a 
minor. 

The  learned  Judges  considered  that  there 
were  conflicting  decisions  upon  the  question 
whether,  if  the  minor  would  have  a  right  to 
sue  until  the  lapse  of  three  years  from  his 
attaining  his  full  age,  the  guardian  may  not 
sue  on  his  behalf  at  any  time  so  long  as  he 
remains  a  minor,  and  they  referred  the 
question  to  a  Full  Bench. 

The  Full  Bench  finding  that,  whereas  there 
were  two  express  decisions  (7  Weekly 
Reporter  161,  and  6  Weekly  Reporter  19) 
to  the  effect  that  a  guardian  can  sue  at  any 
time  up  to  the  date  of  the  minor's  majority, 
there  was  in  opposition  to  these  no  actual 
decisions  of  any  Court,  but  only  an  expres- 
sion of  opinion  by  a  single  Judge  (see  14 
Weekly  Reporter  346),  considered  that 
there  was  no  such  conflict  of  decisions  as 
warranted  a  reference  to  a  Full  Bench/  and 
declined  to  enter  upon  or  decide  the  matter 
which  had  been  referred.  Thereupon  the 
case  was  sent  back  to  this  Bench  that  it 
might  be  finally  disposed  of.  The  only  point 
which  Baboo  Hem  Chunder  Banerjee  for  the 
appellant  asks  us  to  decide  now,  is  the  ques- 
tion whether  the  suit  being  instituted  by  a 
guardian  on  behalf  of  the  minor  is  or  is  not 
out  of  time. 

In  our  opinion,  inasmnch  aa  the  «ait, 
although  brought  by  a  guardian,  is  the  suit 
of  the  minor,  it  is  not  barred  by  Act  XIV,  of 
1859.  We  agree  with  the  view  of  the  ques- 
tion taken  in  the  two  cases  ah-eady  referred  to 
(6  Weekly  Reporter  19,  and  7  Weekly 
Reporter  161). 

This  being  the  only  question  which  we 
have  to  decide  now,  it  appears  to  us  that  the 
appeal  must  be  dismissed,  and  the  judgment 
of  the  lower  Court  affirmed  with  costs. 

Milter,  J, — I  am  of  the  same  opinion. 

The  suit  is  in  every  respect  the  suit  of  the 
minor.  It  is  the  minor,  and  not  the  guaixlian, 
who  'a  the  plaintiff  in  the  cause ;  for  the  relief 
souj^ht  for  in  the  plaint,  if  granted,  would  inixre 
to  the  benefit  of  the  former,  and  not  to  th^t  of 
the  latter.  The  title  tp  be  inquired  into  ia  the 
title  of  the  minor ;  and  the  application  of  the 
law  of  limitation  must  therefore  depend  upon 
the  determination  of  the  question  a9  tp  whether 
that  title,  and  not  the  title  of  the  guardian,  is 
extinguished  by  lapse  of  time.  Under  such  cir- 
cumstances, it  would  b^  highly  unrQasoptvbU  (9 
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hold  that  the  suit  is  barred  by  limitation,  when  it 
is  beyond  all  question  that  the  cause  of  action 
upon  which  it  is  brought  is  stili  alive  to  the 
minor  under  the  express  provisions  of  the  i  ith 
clause  of  section  i,  Act  XIV.  of  1859.  Such' 
a  conclusion  might  in  many  cases,  lead  to 
the  most  dangerous  consequences ;  for  while 
it  w,ould  afford  no  protection  to  the  defendants 
from  the  claim  of  the  minor,  which  might  be 
re-instituted  within  three  years  after  he  attains 
majority,  it  might,  in  the  meantime,  destroy 
the  muniments  of  the  minor's  title,  as  well 
as  the  other  means  by  which  his  guardian  is 
now  in  a  position  to  establish  it. 

The  question  regarding  the  application  of 
the  law  of  limitation  to  the  claim  of  the  plaint- 
iff Kumroonissa  has  not  been  raised  before 
ns  by  the  pleader  for  the  appellant. 


The  aist  March  1872. 

Present  : 

The  Hon'ble  A.  G.  Macpherson  and  Dwarka- 
nath  Mitter,  Judges, 

Lease  by  Co-sharer — Rent — Consideration. 

Case  No.  1020  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Gya^  dated  the  2yt^  March 
'  iS^i,  affirming  a  decision  of  the  Subor- 
dinate Judge   of  that  District^  dated  the 
4ih  August  1 8 JO, 

Ram  Debul  Lall  (Plaintiff),  Appellant^ 

versus 

Mitterjeet  Singh  and  others  (Defendants), 

Respondents, 

Moonshee  Mahomed  Yusufiox  Appellant. 

Mr,  C.  Gregory  for  Respondents. 

Although  one  co-sharer  cannot  give  a  good  lease  of 
the  whole  16  annas  of  property  which  belongs  to  himself 
and  his  co-sharers,  yet  one  co-sharer  may  give  a  lease  of 
his  own  share  which  would  be  binding  against  himself 
at  least. 

Rent  reserved  is  a  sufficient  consideration  in  law. 

Macpherson,  J . — This  case  will  8e  re- 
manded to  the  Court  of  first  instance  in  order 
that  it  may  be  properly  tried. 

The  plaintiff  alleges  (and,  no  doubt,  it  is  the 
fact)  that  he  got  a  mokurruree  pott  ah  in 
April  1864  from  Gouree  Byjnath  of  sixteen 
beegahs  and  ten  biswas  of  land  in  mouzah 
Chandpore,  and  by  that  pott  ah  it  was  pro- 
vided that  the  tenure  was  to  commence  from 
the  year    1277.    Gouree   Byjnath  was  the 


proprietor  of  an  eight-anna  share  of  the  \vA 
comprised  in  the  lease,  his  brother,  ]/iy  Kor- 
run,  having  the  other  eight-anna  ^are.  la 
the  year  1277,  when  the  plaintiff  attempted 
to  take  possession  under  his  poSah,  he,  was 
opposed  by  the  defendants,  wlio  pleaded  that 
they  had  obtained  a  mokurruree  on  the  uth 
of  April  1868  from  Gouree  Byjnath  of  an 
eight-anna  share  of  the  whole  mouzah 
within  which  the  lands  in  question  lie. 

Both  the  lower  Courts  have  decided 
against  the  plaintiff,  and  apparently  consi- 
dered that  the  lease  was  bad  for  want  of  con- 
sideration, and  that  it  never  was  intended  to 
be,  and,  in  fact,  never  was  attempted  to  be, 
acted  upon  until  after  the  defendants  got 
their  pottah.  The-  lower  Courts  appear 
also  to  have  been  of  opinion  that  the  plaint- 
iff's claim  was  bad,  inasmuch  as  one  sharer 
could  not  by  himself  give  a  good  lease  of  the 
joint-estate.  It  may  be  that  one  co-sharer 
cannot  give  a  good  lease  of  the  whole  sixteen 
annas  of  property  which  belongs  to  himself; 
and  his  co-sharers;  but  there  is  no  doubt 
that  one  co-sharer  may  give  a  lease  of  his^ 
own  share  which  would  be  binding  again^j 
himself  at  the  least,  and  it  is  difficuh  to  see* 
why  the  lease  which  the  plaintiff  obtained  1 
should  not  be  a  good  lease  so  far  as  the  etght-i 
anna-share  of  Gouree  Byjnath  is  concerned.! 
It  is  said  by  the  Court  below  that  there  is: 
no  consideration ;  but  even  if  there  is  no, 
evidence  of  other  consideration,  the  rent 
which  is  reserved  is  in  law  a  sufficient  con-; 
si  deration,  if  the  transaction  was  a  real  sabt 
stantial  one.  Then,  it  is  said  that  it  is  shown 
that  this  lease  to  the  plaintiff  was  never^ 
intended  to  be  acted  upon,  because  he  never; 
attempted  to  get  possession  until  the  year 
1277;  but  there  is  nothing  extraordinary  in 
his  waiting  till  1277,  when  we  bear  in  mind; 
that,  according  to  the  provisions  of  the  lease,! 
possession  under  the  pottah  was  not  to  cocfi^ 
mence  until  that  year. 

The  case  must  be  carefully  tried,  and  tie 
Court  must  fix  issues  which  will  bring  oottbe 
true  nature  of  the  transaction  between  Gooree 
Byjnath  and  the  plaintiff.  Of  course,  if  itiS 
proved  as  a  fact  that  the  pottah  was  not  a  loi^ 
fide  transaction  at  all,  and  was  a  mere  paper 
transaction  for  which  no  consideration  passed, 
and  which  the  parties  never  intended  shonld 
be  acted  on,  then  the  Court  will  do  rigfatlf 
in  not  giving  effect  to  it. 

The  pottah  recites  that  an  arrangement 
was  10  be  come  to  between  Gouree  Byjnath 
and  his  co-partner  Joy  Knrrun  Lall,  which 
^Yould  enable  Gouree  Byjnath  to  give  ap  the  ^ 
whole  sixteen-annas  of  Uie  land  which  wai 
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leased  to  the  plaintiff.  Now,  with  reference 
to  that,  and  with  reference  also  to  certain 
other  points  which  arise  in  the  case,  it  may 
be  that  the  legal  representative  of  Joy  Kurrun 
lall- ought  to  be  a  party  to  the  suit;  and,  if 
so,  it  appears  to  us  that  the  lower  Court 
may  even  now  add  him  as  a  party  if  it  be 
necessary  to  do  so,  in  order  that  the  real 
issues  in  the  suit  may  be  determined. 

The  case  must  go  back  to  the  first  Court 
and  fully  tried,  the  parties  being  at  liberty 
to  give  fresh  evidence.  It  appears  to  us  to 
be  right  to  allow  this,  as  the  principal  issue 
in  the  case  has  not  been  tried  at  all. 


The  2ist  March  1872. 
Present : 

The  Hon'ble  H.  V.  Bayley  and  W.  Markby, 

Judges. 

Salt  for  Confirmation  of  Possession— Proof  of 
Possession — Special  Appeal  Ejectment. 

Case  No.  1213  of  1871. 

Special  Appeal  from  a  decision  passed  by  the 
Officiating  ^Subordinate  Judge  of  Sarun^ 
dated  the  gth  June  iSyi,  reversing  a 
Decision  of  the  Moonsiff  of  thai  District^ 
dated  the  i()th  December  i8yo, 

Beegoo  Roy  and  another  (Defelidants), 

Appellants, 

versus 

Bal  Mokund  Misser  (Plaintiff),  Respondent. 

Bahoo  Bama  Churn  Banerjee  for  Appellants. 
Bahoo  Kalee  Kishen  Sein  for  Respondent. 

The  legral  principle  which  holds  that  no  suit  for  con- 
ivmation  of  possession  will  lie  if  possession  at  the  time 
«  the  institution  of  the  suit  is  not  shown,  refers  to 
esses  where  no  possession  of  any  kind  is  shown  within 
treasonable  time  before  suit,  and  not  (as  in  this  case) 
wtierelegral  possession  under  a  decree  has  been  found. 
'  /fhe  Court  cannot  in  special  appeal  %o  behind  a  decree 
■  nr  ejectment,  and  hold  that  the  tenure  in  question  was 
•f  that  character  that  no  order  for  ejectment  could 
'pass. 

Bqyiey,  J, — We  think  this  special  appeal 
'  must  be  dismissed  with  costs. 

The  first  ground  taken  is  that  the  identity 

;  of  the  lands  has  not  been  established,  and  that 

the  Lower  Appellate  Court  was  not  right  in 

deputing  an  Ameen  for  that  purpose. 

I      NW,  in  the  written  statement,  the   plea 

^  taken  by  the  defendant  was  that  the  decree 

*as  incapable  of  execution,  as  neither  the 

<3ecree  nor  anything  on  the  record  indicated 
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the  boundaries  of  the  lands  decreed.  The 
plea  now  taken  is  that,  as  a  matter  of  fact, 
the  lands  now  decreed  are  not  identical  with 
the  lands  decreed  to  the  plaintiff  in  the 
former  suit.  This,  therefore,  is  a  new  plea 
altogether,  and  cannot  be  admitted  in  the  face 
of  the  finding  of  fact  by  the  Lower  Appellate 
Court  from  the  report  of  the  Ameen  that  the 
lands  are  identical  and  the  very  lands  former- 
ly decreed  to  the  plaintiff  according  to  his 
claim. 

It  is  then  urged  that  this  suit  for  confirma- 
tion of  possession  will  not  lie,  as  the  plaintiff's 
own  case  shows  that  he  was  out  of  posses- 
sion. Now,  the  plaintiff's  case  was  that  he 
obtained  possession  under  the  decree,  and  it  is 
not  contended  that  the  officer  deputed  to  give 
legal  possession  did  not  give  him  such  posses- 
sion. If  it  so  happens  that,  immediately 
before  the  institution  of  the  suit,  the  ryots  did 
not  pay  him  renf,  or  did  anything  just  from 
that  period  which  interfered  with  his  enjoy- 
ing the  lands  of  which  legal  possession  had 
been  given  to  him,  that  would  not  make  his 
suit  for  confirmation  of  possession  liable  to 
dismissal  on  th^  ground  of  not  being  in  actual 
possession.  The  legal  principle  which  holds 
that  no  suit  for  confirmation  of  possession 
will  lie  if  possession  at  the  time  of  the  in- 
stitution of  the  suit  is  not  shown,  refers  to 
cases  where  no  possession  of  any  kind  is 
shown  within  a  reasonable  time  before  suit. 
Here  legal  possession  under  the  decree  is 
found.  To  hold  that,  under  such  circum- 
stances, no  suit  would  lie,  would  be  to  render  a 
decree  for  possession  wholly  inoperative  and  a 
nullity. 

Lastly,  we  cannot  in  this  case  go  behind 
the  first  decree  for  ejectment,  and  hold,  as  we 
are  now  asked  at  this  stage'of  special  appeal, 
that  the  tenure  was  of  that  character  that  no 
order  for  ejectnient  could  pass. 

On  the  whole,  1  see  no  ground  to  interfere  in 
special  appeal,  and  would,  therefore,  dismiss 
this  appeal  with  costs. 

Markby,  J, — 1  concur  in  dismissing  this 
appeal. 


>•  The  22nd  March  1872. 

Present: 

The  Hon'ble  G.  Loch  and  W.  Ainslie, 

Judges, 

Estoppel  —  Former  Defence  —  Hindoo  Law — 
Insanity— Sale  in  Execution  of  Decree  aninst 
Widow  (for  a  Debt  of  her  own  creation) — 
Reversioners. 

Case  No.  180  of  1871. 
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Regular  Appial  from  a  decision  passed  by 
the  Subordinate  Judge  of  Gya,  dated 
the  ijth  June  i8yi, 

Brij  Bhookun  Lall  Awustee  (Plaintiff), 

Appellant^ 

versus 

Mohadeo  Dobey  and  others  (Defendants), 

Respondents, 

Messrs,  J,  T.  Woodroffe  and  C,  Gregory  and 

.  Baboos    Unnoda    Pershad  Banerjee  and 

Mohesh  Ckunder  Chowdhry  for  Appellant. 

Messrs.  R.  T.  Allan  and  R,  E,  Twidale  and 
Baboos  Sreenath  Doss,  Chunder  Madhub 
Ghose,  and  Mohinee  Mohun  Roy  for 
Respondents. 

Plaintiff's  father  was,  by  a  decree  of  i  S4S,  declared 
entitled  to  his  cousin's  estate  as  reversioner.  ^  When 
the  reversion  opened  out,  plaintiff's  father  was  insane, 
and  plaintiff,  as  the  representative  of  his  father,  having^ 
endeavoured  to  obtain  possession  under  the  decree,  was 
successfully  opposed  by  the  defendants,  who  obtained 


Plaintiff  was  then  obliged  to  brin]^  tnis  suit  to  establish 
his  own  title  as  heir,  and  defefidants  dispute  his 
rigfht  on  the  gfround  that  his  father  is  not  disqualified 
by  insanity  which  was  not  congenital.  Held  that 
defendants  wese  estopped  by  their  former  defence  from 
pleading^  their  present  defence. 

A  decree  in   a  suit  against  a  widow  in  temporary 

Sossesston  for  a  debt  arising  out  of  her  own  neglect  to 
o  her  duty,  is  not  binding  on  all  persons  w'ho  take 
the  estate  in  succession  to  her.  A  sale  made  in 
execution  of  such  decree  passes  no  more  than  the 
widow's  personal  interest. 

Ainslie,  J, — This  is  a  suit  to  establish  the 
plaintiff's  right  to  certain  villages  included 
in  Lot  Moranwan  as  heir  of  his  cousin 
Chintamun  Awustee. 

The  property  in  suit  with  other  properties 
formerly  belonged  to  Deo  Kishen  Awustee, 
who  died  leaving  two  sons,  Shew  Churn  and 
Muddun  Mohun,  who  became  separate  in 
estate.  Shew  Churn  died,  leaving  a  son, 
Kanhya  Lall,  who  is  still  living,  but  is  a 
lunatic.  The  plaintiff,  Brij  Bhookun,  is  son 
of  Kanhya  Lall. 

Muddun  Mohun  died,  leaving  a  widow.  Net 
Kooer,  and  two  sons,  Bel  Gobind  and  Chinta- 
mun. These  two  lived  in  commensaliiy,  but 
have  both  died  childless.  On  the  death  of 
Bel  Gobind,  his  brother  took  the  whole  of 
their  father's  estate,  and  died,  leaving  two 
widows,  Radhc  Kooer  and  Doorga  Kooer; 
Radh^  Kooer  died  in  1267,  and  Doorga  in 
1277. 

By  an  agreement  between  Net  Kooer  and 
her  sons,  the  sum  of  Rs.  200  per  annum 
was  fixed  for  her  maintenance,  and  the  same 


agreement  (which  is  not  on  the  record) 
apparently  contained  a  hypothecation  of  three 
villages,  Bheekunpore  Karee,  Gobindpoie 
Karee,  and  Sowa,  as  security  for  the  doe 
payment  of  this  allowance.  This  is  gatherec^ 
from  the  plaint  filed  by  Net  Kooer  in  the 
suit  to  be  noticed  hereafter  and  from  the  fifih 
paragraph  of  the  written  statements  of 
Jhuree  Sing  and  Bechun  Dobey,  defendants 
in  this  suit. 

During  the  lifetime  of  Cbinlamiin,  Nit 
Kooer' s  allowance  fell  into  arrears,  and  she 
had  occasion  to  sue  him  for  those  arrears,  and 
caused  several  house-properties  to  be  sold  in 
execution  of  decrees  obtained  by  her.  It 
also  appears  that  on  one  occasion  ChintasHin 
sold  one  of  his  villages,  Mouzah  Birnee,  and 
paid  Net  Kooer  some  arrears,  then  due  to 
her,  out  of  the  proceeds ;  but  it  is  admitted 
that  at  his  death  he  was  not  in  debt  to  hVs 
mother  on  account  of  this  allowance. 

After  his  death,  and  when  the  ancestral 
estates  were  in  the  hands  of  the  widows 
arrears  again  accrued ;  and  finally  after  the'^ 
death  of  Radh^  Kooer,  when  Doorga  Kooeri 
was  in  sole  enjoyment  of  the  estate,  Nft, 
Kooer  instituted  a  suit  against  her,  and  obtain-* 
ed  a  decree  for  something  between  i,300tnd " 
1,400  rupees. 

In  execution  of  this  decree,  N6t  Koocf 
attached  Lot  Moranwan,  and  applied  for  liie 
sale  of  the  rights  and  interests  of  Mossamot 
Doorga  Kooer  therein.  But  at  this  stage  of 
the  proceedings  she  died,  and  the  execntion- 
suit  dropped.  After  a  contest,  Brij  Bhookon 
was  declared  to  be  entitled  to  a  certificate: 
under  Act  XXVII.  of  i860  as  representative! 
of  Net  Kooer. 

■ 

Before  following  that  suit  any  further,: 
it  is  necessary  to  revert  to  a  suit  instituted  j 
by  Kanhya  Lall,  father  of  the  plaintiff,  isj 

1847.  In   this  suit   against  the  widows  d 
Chintamun,  Kanhya  Lall,  on  the  13th  Aorit 

1848,  succeeded  so  far  that  he  obtained  t\ 
decree  declaring  him  entitled  to  the  estate  of 
Chintamun  as  reversioner  after  the  decease 
of  both  the  widows.  Subsequently,  but 
before  the  death  of  Net  Kooer,  Kanhya  IaII 
became  insane,  and  his  son,  the  plaintiff,  was 
duly  appointed  guardian  and  manager  of  his 
estate. 

The  decree  obtained  by  Net  Kooer  against 
Doorga  Kooer  having,  as  related  above,  come 
into  the  hands  of  the  plaintiff,  he  in  1866 
applied  to  renew  the  execution  thereof  by  ; 
proceeding  against  the  properties  previously 
attached  by  Net  Kooer,  and,  accordinely,  a 
sale  was  effected  on  the  19th  June  1866,  at 
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which  Bjjan  Dobe  was  recorded  as  the  pur- 
chaser for  a  sum  of  Rs.  5,535.  About 
l\  years  after  this,  Doorga  Kooer  died,  and 
ibe  reversion  opened  out. 

«  Brij  Bhookun  then   attempted  to  obtain  { 
possession  of  Chintamun's  estate  under  the  | 
decree  of  1848  as  representative  of  his  father.  ! 
He  was  met  bj  the  auction-purchaser  by  the 
plea  that,  although  Kanhya  Lall  was  the  next 
heir  to  Chintamun  in  1848,  when  the  decree 
was  made,  he  not  having  at  that  time  become 
losane,  yet,  when  the  successi6n  opened  out, 
he  was  no  longer  an  heir  at  all  under  Hindoo 
law  in  consequence  of  supervenient  insanity, 
and  that  the  plaintiff,  as  representing  one  who 
had  ceased  to  have  any  right,  could   not 
execute  the  decree. 

This  Court,  in  a  judgment  reported  in  14 
Weekly  Reporter,  page  330,  held  that  the 
contention  was  good,  and  affirmed  the  order 
of  the  Court  below  which  refused  to  allow 
Brij  Bhookun  to  enter  on  Chintamuin's  estate 
by  executing  his  father's  decree.  The  plaint- 
iff was  thus  thrown  back  on  a  regular  suit  to 

.establish  his  own  title  as  heir  to  Chintamun 
<m  the  death  of  Doorga  Kooer,  the  last  sur- 
viviDg  widow.  Hence  this  suit.  In  his 
plaint,  the  plaintiff  alleges  that  the  decree 
obtained  by  Net  Kooer  was  a  decree  against 
Uossamut  Doorga  Kooer  personally,  and  that 
in  execation  thereof  he  sold  the  life-interest 
of  that  lady ;  and  he  further  alleges  that  she 
herself  bought  in  the  property  in  the  name  of 
her  servant,  Byjun  Dobd. 

_  • 

The   right    of    the    plaintiff  as    heir    to 

,  Chintamun  is  disputed  on  the  ground  that 

his  father  is  not  disqualified  by  insanity 
which  was  not  congenital. 

It  is  also  contended  that  what  was  pur- 
chased at  the  execution-sale  was  the  absolute 
proprietary  title  in  Lot  Moranwan,  and  not 
the  widow's  life-interest,  and  that  Byjun 
Dobe  was  not  the  nominal  purchaser  on 
account  of  Doorga  Kooer ;  that  the  260th 
,  section  of  Act  VIII.  of  1859  bars  the  plaint- 
;  iff*  opening  up  the  question  whether  Byjun's 
purchase  was  real  and  for  his  own  benefit,  or 
nominal  and  for  the  benefit  of  Doorga 
Kooer;  and  that  plaintiff  cannot  impugn  the 
dealings  of  the  defendant  Jhuree  with  Byjun, 
such  dealings  having  been  carried  on  bond 
fdi  ^th  the  ostensible  owner  of  the  estate. 

The  judgment  of  the  Court  below  was  in 
favour  of  the  plaintiff  on  the  first  point  and 
J^ainst  him  on  the  others.  The  respondents 
nave  objected  under  section  348  to  that  part 
of  the  jndgment  which  is  against  them,  so 
that  the  whole  case  is  before  us. 


The  first  point  to  be  disposed  of  is  the 
right  of  the  plaintiff  to  bring  this  suit.  It 
is  admitted  that  either  the  plaintiff  himself 
or  his  father  is  the  heir  of  Chintamun,  now 
that  the  reversion  has  opened  out.  The 
plaintiff  is  the  legal  representative  of  his 
father  ;  should  his  father  recover  the  use  of  his 
reason,  a  question  might  arise  whether  he  or 
his  son  was  entitled  to  take  the  inheritance 
on  the  death  of  Chintamun;  but,  in  the 
meantime,  there  can  be  no  doubt  that  the 
plaintiff,  and  the  plaintiff  only,  is  the  person 
who  is  entitled  to  the  occupation  of  the 
estate.  It  is  not  contended  that  the  form  of 
the  suit  has  in  any  way  prejudiced-  the* 
defendants,  and  I  should  find  it  very  difficult 
to  hold  that  the  suit  ought  to  fail,  even  if 
plaintiff  is  not  the  heir  under  the  Hindoo 
law.  But,  independently  of  this,  it  is  clear 
that  the  defendants  are  stopped  from  raising 
the  plea  by  their  own  acts.  Rightly  or 
wrongly,  they  insisted  in  the  former  proceed- 
ings that  Kanhya  Lall's  right  was  barred  by 
insanity,  and  they  obtained  a  decision  of  this 
Court  in  their  favour  (a  decision  which  it  is 
not  my  intention  to  question  in.  any  way), 
and  they  are  bound  by  that  decision.  They 
cannot  be  allowed  to  come  into  Court  and 
plead  one  defence,  and  then,  as  soon  as  they 
have  succeeded  in  that  and  forced  the  plaint- 
iff to  take  up  the  position  which  they  then 
assigned  to  him,  turn  round  and  say  he  ought 
to  go  back  to  his  former,  place ;  they  took  a 
decision  of  the  Court  on  the  point,  and  for 
all  purposes  connected  with  this  litigation 
they  must  be  bound  thereby. 

The  next  question  is  what  passed  by  the 
sale  of  the  19th  June  1866 — the  limited  in- 
terest of  the  widow,  or  the  absolute  interest  as 
it  existed  in  the  hands  of  Ghintamun  ?  This 
question  is  sub-divTded  into  two  branches, 
/j/,  whether,  in  fact  the  sale  was  intended  to 
be  a  sale  of  more  than  the  life-interest ;  and 
2ndy  whether  in  law,  irrespective  of  the  in- 
tentions of  the  decree-holder,  it  did  operate 
to  convey  the  absolute  estate. 

It  seems  to  me  that  there  is  no  room  for 
doubt  as  to  the  intentions  of  the  person  at 
whose  instance  the  sale  was  held.  He,  was 
the«  personal  representative  of  Net  Kooer» 
and  as  such  had  an  interest  in  recovering 
from  Doorga  Kooer,  who  held  the  estate  of 
Chintamun  for  her  life,  the  money  for  which 
she  had  become  liable  as  such  life-tenant; 
but  he  was  also  the  reversionary  heir  to 
whom  the  property  was  to  come  immediately 
on  Doorga  Kooer's  death. 

It  has  been  contended  that  he  took  the 
place  of  N6t  Kooer,  and  'must  be  held  to 
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have  executed  the  decree  precisely  in  the 
same  manner  as  she  would  have  executed  it 
in,  and  the  fact  that  he  asked  to  proceed  on 
her  application  is  pointed  to.  But  that 
application,  though,  by  reading  it  in  connec- 
tion with  matters  not  included  within  the 
paper  itself,  it  may  possibly  be  construed  as 
containing  a  prayer  for  the  %a1e  of  something 
more  than  the  personal  interest  of  Doorga 
Kooer,  certainly  does  not  on  its  face  show 
that  there  was  such  a  prayer  in  it  It  asks  for 
the  sale  of  the  rights  and  interests  of  Doorga 
Kooer;  if,  when  presented  by  Net  Kooer, 
we  are  to  suppose  that,  under  this  expression, 
she  wanted  to  attach  the  reversion,  surely  we 
cannot  hold  that,  when  presented  by  the 
reversioner  himself,  it  was  intended  to  do  so. 

Unless  we  take  Brij  Bhookun  to  be  of  as 
weak  intellect  as  his  father,  we  cannot  sup- 
pose him  to  have  intended  to  sell  his  own 
interest  to  pay  himself. 

That  he  knew  what  he  was  doing  is  mani- 
fest from  his  conduct  on  the  day  of  sale, 
when,  in  his  application  to  be  allowed  to  bid 
and  to  set  of!  his  claim  against  the  purchase- 
money  should  the  property  be  knocked  down 
to  him,  he  distinctly  speaks  of  the  subject  of 
the  sale  as  the  life-interest  of  Doorga  Kooer. 

The  petition  itself  is  not  forthcoming,  but 
evidence  has  been  given  to  show  that  it  has 
been  destroyed   in  the  ordinary  course  of 
business,  and  the  purport  of  the  petition  is 
proved    by  the  -  vakalutnama    of  the   i8th 
June  1866,  appointing  the  vakeel  by  whom 
it  was  presented,  and  by  the  examination  of 
the  plaintiff  himself.     It  is  objected  that,  if 
the    petition    was    destroyed,    the   vakalut- 
nama would  also  have  been  destroyed,  and 
the  uncertain  nature  of  the  first  few  answers 
of  the  vakeel  Molfabeer  Pershad  are  pointed 
to  as  indicative  of  the  want  of  genuineness 
of  this  paper.     It   is   true  that  the  vakeel 
does  not  speak  very  positively  about  the  sale ; 
but  when  the  vakalutnama  bearing  his  sig- 
nature was  put  into  his  hands,  he  identified 
it  at  once.    This  paper  came  from  the  records 
of  the  Court,  and  contains  a  memorandum  of 
the  date  on  which  it  was  filed  {viz.,   iSih 
June  1866),  signed  apparently  by  some  offi- 
cer of  the  Court ;  and  if  the  defendants»in- 
tended  to  charge  the  officers  of  the  Court 
with  substituting  the   paper  produced    for 
another  paper  not  originally  on  the  record, 
or  with  allowing  a  fabricated  record  to  be 
placed  with  the  genuine  records,  they  should 
have  pursued  their  inquiry  further.     On  the 
evidence   now  before  us,  we  can,  I  think, 
come  to  one  conclusion  only,  namely,  that 
there  is  nothing  to  warrant  the  rejection  of 


I  the   vakalutnama   as   spurious.    Even 
out  this  evidence,  and  looking  merel 
position  of  the  party  executing^ 
I  could  not  persuade  myself^lfMRend^ 
to  sell  anything  more  thart'^K^sonal. m- 
terest  of  the  debtor. 

This  brings  me  to  the  second  branch  of" 
the  question,  on  which,  in  fact,  the  whole  case 
of  the  defendants  rests.  It  is  contended  that 
the  maintenance  of  Net  Kooer  was  a  charge 
on  the  whole  and  every  part  of  the  estate  of 
her  husband,  Muddun  Mohun ;  that  the  non- 
payment of  the  maintenance  by  Doorga 
Kooer,  the  tenant  for  the  time,  rendered  the 
estate  itself,  and  not  her  interest  therein,  liable 
to  sale ;  that  the  suit  and  decree  against  her 
I  were  not  in  her  personal  but  in  her  ic^ie- 
sentaiive  capacity;  and  that,  under  chat 
decree,  whatever  were  the  intentions  of  the 
person  executing  it,  what  was  sold,  not 
I  having  been  expressly  limited  to  the  life* 
interest  of  Doorga  Kooer,  was  the  absolate 
estate,  and  that  the  purchaser  is  entitled  to 
take  everything  that  the  decree  can  be  made  ^ 
to  cover. 

It  has  been  contended  that  the  widow  of 
Muddun  Mohun  was  entitled  to  a  share  of'v 
his  estate  on  partition.     But  as  there  was 
no  partition,  this  is  immaterial.     As  matters 
stood,  she  was  entitled  only  to  maintenance. 

The  point  was  considered  in  a  case  report- 
ed  in  9   Weekly   Reporter,   page  61,  and  \ 
tbe  observations  of  Mr.  justice  Mitter  there* 
on  are  conclusive.     It  is  not  denied  that  the  I 
person,  whoever  he  or  s.he  may  be,  who  holds 
the  estate  for  the  time  being,  holds  it  subject 
to  a  charge  for  maintenance ;  but,  on  the  other  \ 
hand,  no  authority  is  shown  which  goes  the  J 
length  of  laying  down  that  each  and  every  ^ 
part  of  the  estate  is  so  hypothecated  for  th»  < 
charge  that  the  holder,  if,  as  was  the  case* 
with  Chintamun,  he  had  an  absolute  interest^ 
uncontrolled  by  co-existing  rights  of  sons, 
could  not  alienate  any  portion  free  from  the  ' 
charge,  however  ample  the  remainder  might 
be  to  provide  for  the  widow's  dues.    I  aa 
not  prepared  to  say  that  the  widow  could  not* 
under  any  circumstances,  follow  the  property* 
into  the  hands  of  the  alienee,  for  it  is  utt<^ 
necessary  to  discuss  that  question,  but  I  hare 
no  doubt  that,  if  she  wished  to  do  so,  she 
must  do  it  by  a  suit  expressly  framed  for  the 
purpose.     It   is  said   that  this  was   a  suit 
against  Doorga  Kooer  as  representing  the 
estate  of  Chintamun;  but  it  seems  to  m^ 
that,  if  she  is  to  be  treated  as  representative 
of  Chintamun,  and  not  as  personally  liable, 
it  must  be  made  out  that  there  was  a  debt 
by  Chintamun.    But  it  is  admitted  that  at 
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tfdeath,  Chintamun  did  not  owe  any  portion 
I  die  money  for  which  Net  Kooer  obtained 
e decree  under  consideration.  Apparency 
I  did  not  owe  Net  Kooer  anything  for  her 
laintenance  at  that  time.  The  debt,  it  is 
lid,  was  of  the  nature  of  instalments  falling 
neon  a  bond  executed  by  Chintamun  ;  but 
le  analogy  is  incomplete,  for  the  claim  did 
ot  arise  out  of  any  act  of  Chintamun,  but 
Itogether  independently  of  him,  and  would 
ive existed  equally,  though  he  had  attempted 
Hgnore  it;  the  agreement  of  1234  origi- 
itedfto right;  it  merely  defined  and  limited 
ne  that  already  existed. 

By  the  Hindoo  law,  the  claim  was  one  to 
le  satisfied  by  the  holder  of  the  property 
t  the  time  when  each  successive  annual 
laymem  became  due.  It  is  impossible  to 
aj  that  Chintamun,  who  died  in  1252,  was 
b^n  in  debt  for  allowances  that  actually  did 
M(  become  due  for  from  ten  to  sixteen  years 
Iter,  and  that  possibly  might  never  have  be- 
iome  due  at  all.  I  must  hold  that  the  debt 
^  a  debt  incurred  by  Doorga  Kooer  herself 
i»  more  correctly  by  Doorga  and  Radhe 
Et>oer,  but  the  introduction  of  Radhe's  name 
iano  way  aflFects  the  case).  . 

•This  then  being  a  debt  incurred  by  Doorga 

Kooer,  can  she  be  said  properly  to  represent 

^  persons  interested  in  the  estate  in  the 

wit  brought  against  her,  or  must  the  suit  be 

kdd  to  have  been  agaiast  her  personally } 

Assuming    for    the    moment    that    Doorga 

Sooer's  income  from  the  properties  of  which 

^  was  tenant  for  life,  with  the  rights  of  a 

Pttidoo  widow,  was  ample  to  provide  for  Net 

ptooer's  allowance,  as  well  as  her  own  neces- 

^  expenses,  it  could  not  be  asserted  that 

[were  was  any  legal  necessity  sufficient  to 

j*^der  valid  an  alienation  by  her.     A  refusal 

i^pay  the  allowance  out  of  the  income,  and 

1*0  alienation  of  the  corpus  to  rafee  money 

2,  ***^?^*ction   of  the  claim,   would   be   a 

™i|y  indefensible  act  and  an  invasion  of 

^  rights  of  the  reversionary  heirs.     Can  it 

l*^*^  he  said  that  the  person  who  had  so 

^«vaded  their  rights  was  a  proper  person  to 

'^Pfcsent  them  in  a  suit  brought  to  establish 

^0  a  sale  as  valid  against  the  estate  ?  In  the 

^^l^^unga  cascy^  which  has  been  quoted, 

}  T^^^-ordships  of  tbe  Judicial  Committee,  no 

QOobt,  do  say  that  **  it  is  obvious  that  there 

InjI  1  5  ^^  greatest  possible  inconvenience 

molding  the  succeeding  heirs   were   not 

^ndby  a  decree  fairly  and  properly  obtained 

*8^«»st  the  widow;"   but  this  leaves  it  an 

Cft  "p^r^S'^  1.  A.  529;  n.  W.  R.,  P.  C,  31 J  and 
"'•  r.  L,  Rep.  520. 


open  question  in  each  case  whether  a  decree 
binding  the   estate  was  fairly  and  properly 
obtained  against  her.     The  particular  decree 
there  referred  to  was  one  in  a  suit  brought 
by   the  widow  which,   if  successful,   would 
have  resulted  in  benefit  to  the  reversioners  as 
well  as  to  herself;   but  when  the   circum- 
stances are  reversed,  when  the  conduct  of 
the  widow  is  prejudicial  to  the  interests  of 
the  reversioners,  I  do  not  think  we  can  say 
that  a  decree  in  a  suit  against  the  widow  in 
temporary  possession  is  necessarily  a  decree 
binding  on  all  persons  who  take  the  estate  in 
succession  to  her.     I  think  it  is  clear  that  a 
suit   against  her  to  establish   a  sale   made 
without  legal  necessity  would  not  in  any  way 
bind  the  reversioners,  and  that  she  could  not 
be  said  to  represent  them  in  such  a  suit ;  and 
I  fail  to  see  how  she  becomes  their  proper 
representative  in  a  suit  brought  to  recover  a 
demand  accruing  entirely  through  her  fault, 
especially  as  there  was   no   prayer   in   (he    . 
plaint  that  the  estate,  or  any  particular  por- 
tion of  it,  should  be  declared  liable  to  sale 
in  satisfaction   of  the  claim.     If  it   is  said 
that  the  rights  of  Net  Kooer  are  secured  on 
the  estate,  and  that  her  rights  are  not  abridged 
because  Doorga  Kooer  held  something  less 
than  the  absolute  interest,  I  am  fully  pre- 
pared to  admit  it ;  but  the  only  result,  as  far 
as  I  can  see,  is  that,  if  Net  Kooer  desired  to 
push  her  remedy  beyond  the  lile-interest  of 
her  debtor,  she  ought  to  have  made  the  heir- 
expectant  a  party.     Had  she  done  so,  I  think, 
such  heir  would  have  been  entitled  to  ask 
the  Court  to  make  the  decree  with  a  proviso 
that  execution  should  issue  against  the  de- 
faulter in  the  first  instance  and  against  him 
(the  reversionary  heir)  only  after  the  interest 
of  the  defaulter  had  been  exhausted. 

Numerous  cases  have  been  cited  in  which 
decrees  against  a  widow  have  been  held  to 
be  binding  on  the  reversioners,  and  in  which 
sales  of  the  widow's  interests  have  been  held 
to  convey  the  entire  estate ;  but  it  is  admitted 
that  in  all  these  cases  the  debt  to  be  recovered 
was  one  existing  before  the  widow  entered 
into  possession,  and  not  one  arising  out  of  her 
own  neglect  to  do  her  duty. 

In  the  case  of  Nogendro  Chunder  Ghost 
v.  SreemuiUe  Kaminee  Dossee  (1 1  Moore 
240^),  cited  by  Mr.  Woodroffe,  who  appeared 
for  the  appellants,  it  was  held  that,  where  an 
action  was  brought  against  a  person  in  pos* 
session  of  an  estate  with  a  limited  interest 
in  the  form  of  a  personal  action,  and  a  decree 
gave  no  remedy  against  the  estate,  it  could 
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only  be  enforced  against  the  property  of  the 
person  in  possession,  including  her  limited 
interest  in  the  estate.  In  that  suit,  the  person* 
al  nature  of  the  action  was,  no  doubt,  fixed 
by  the  form  of  the  suit  as  under  section  9, 
Act  I.  of  1845  ;  in  the  suit  of  Net  Kooer,  we 
hav^  not  a  specific  enactment  which  distinctly 
determines  the  nature  of  the  action :  but  in 
the  absence  of  any  specific  prayer  in  the 
plaint  to  make  the  estate  liable  and  the  corre- 
sponding absence  of  any  specific  declaration 
in  the  decree  of  the  liability  of  the  estate, 
and  looking  to  the  origin  of  the  debt  and  the 
omission  to  make  the  reversioners  parties,  I 
would  hold  that  there  is  no  evidence  to  show 
that  the  suit  was  anything  more  than  a  per- 
sonal action. 

The  respondents  rely  on  a  passage  at  th^ 
conclusion  of  their  Lordships'  judgment  in 
the  following  terms  :  "Their  Lordships 
"wish  it  to  be  understood  that  they  leave 
''  unimpaired  the  general  rule  that,  in  a  suit 
"  brought  by  a  third  party,  the  object  of 
"  which  is  to  recover  or  to  charge  an  estate 
"of  which  a  Hindoo  widow  is  the  proprie- 
"  tress,  she  will,  as  defendant,  represent  and 
"protect  the  estate,  as  well  in  respect  of 
"her  own  as  of  the  reversionary  interest;" 
but  for  their  purpose,  they  ihust  expunge  the 
words  "  and  protect."  Their  Lordships  say 
not  merely  "  represent,"  but  "  represent  and 
protect,"  and,  1  think,  we  are  bound  to  hold 
that,  where  protection  is  evidently  absent, 
representation  of  the  reversionary  interest 
is  also  wanting.  And,  moreover,  their  Lord- 
ships refer  to  suits  of  which  the  object  is 
(either  expressly  or  by  necessary  implica- 
tion from  the  facts)  to  recover  or  charge 
the  estate. 

I  have  assume  that  Doorga  Kooer  wan 
in  a  position  to  meet  the  demands  upon  her : 
looking  to  the  form  of  Net  Kooer's  suit, 
it  seems  hardly  necessary  to  go  further  and 
inquire  whether  this  was  so  in  fact; -but  as 
there  is  evidence  on  the  point  before  us,  it 
may  be  as  well  to  refer  to  it  briefly. 

In  the  outset,  I  think,  we  may  fairly 
presume  that  the  allowance  for  maintenance 
was  a  reasonable  charge  which  the  estate 
could  bear  without  unduly  curtailing*  the 
profits  derivable  by  the  two  sons  of  Muddun 
Mohun,  which  subsequently  accumulated  iti 
the  hands  of  Chintamun.  With  the  excep- 
tion of  the  sale  of  Mouzah  Birnee  and  some 
house-property  in  Chintamun's  lifetime,  it 
does  not  appear  that  the  estate  of  Muddun 
Mohun  had  been  materially  reduced  at  the 
time  when  it  came  into  the  hands  of  his 
son's  widows,  nor  is  it  shown  that  there 


were  incumbrances  created  by  Chintaman 
which  the  widows  were  obliged  to  clear  oS. 
The  plaintiff  has  given  evidence  to  sbov; 
that  the  property  which  is  the  subject  1^ 
this  litigation  was  of  considerable  value^  axu 
yielded  a  sufficient  income  to  meet  all  reasoa^] 
able  expenditure;  and  the  transactions  0^' 
or  in  the  name  of,  Byjun  Dobe  since  Ui% 
auction-sale,  also  indicate  that  the  property 
was  a  valuable  one.  Then  there  were  otbef 
properties  which  the  widows  held,  bat  which 
have  since  passed  away  from  them  by  sales 
in  execution  of  earlier  decrees  Idt  N^ 
Kooer's  maintenance.  There  is  nothing  to 
show  how  the  incumbrances  grew  up,  which 
ended  in  the  widows  having  no  sufficient 
income  to  meet  Net  Kooer's  claim,  or  that 
they  were  of  such  a  nature  as  to  constitute 
proper  charges  on  the  estate. 

Holding  that  nothing  passed  by  the  execu- 
tion-sale of  ipih  June  1866  bat  the  per*: 
sonal  interest  of  Doorga  Kooer,  I  need  noli 
go  on  to  determine  the  further  qoestiott^ 
raised  by  the  defence. 

I  would  allow  the  appeal  and  reven^ 
the  decision  of  the  Court  below,  and  make 
a  decree  in  favour  of  the  plaintifiE  for  posses* 
sion  of  the  properties  set  out  in  the  plaint 
with  costs  in  both  Courts  and  interest  di^! 
the  same,  from  the  dates  of  the  decrees  hi 
this  Court  and  the  Court  below,  respectivc!f|.] 
at  6  per  cent,  per  annum. 

Lochf  J, — I  concur. 


The  22nd  March  1S72. 

Present : 

The  Hon'ble  F,  B.  Kemp  and  F.  A.  Glover.: 

Judges. 

Suit  by  ty(o  Ryots  of  same  Zemindar — Attead- 
ance  and  Evidence  of  Zemindar. 

Case  No.  983  of  1871. 

Special  Appeal  from  a  decision  passed  by  iii 
Officiating  Judge  of  Midnapore,  dated  the 
loth  June  i^ji,  reversing  a  decision  of  the 
Moonsiff  of  Tumlook,  dated  the  2gth  Nov- 
ember i86g, 

Khettur  Mohun,  alias  Haradbua  Dutt 
(PlaintiflF),  Appellant, 

versus 

Soobul  Doss  and  others  (Defendants), 

Respondents, 

Baboo  NullitChunder  Sein  for  Appellant. 
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Baboo  Hem  Chunder  Banerjee  for 
Respondents. 

1.  In  a  suit  between  two  ryots  holding  from  the  same 
tmlodar  as  to  a  portion  of  a  khaly  the  question  being 
^tbpr  the  disputed  portion  of  the  khal  was  situat- 
%\xi  plaintiff's  or  defendant's  holding,  the  Moonsiff  on 
^and  sent  for  the  zemindar  who  put  in  a  verified 
|%ftt/in  favour  of  plaintiff,  whereupon  the  Moonsiff, 
JlDKidering  it  unnecessary  to  enforce  the  zemindar's  at- 
:  iBodance,  gave  a  decree  for  plaintiff.  The  J  udge  was  of 
^tiaion  that  the  kyfeut  was  not  admissible  in  evidence, 
:,piid  disaissed  plaintiff's  suit  without  enforcing  the  at- 
I  Waoceof  the  zemindar.  The  Court  in  special  appeal 
'W  that  the  Judge  was  bound,  under  the  circumstan- 
i  tes,  to  eoforce  the  zemindar's  attendance  and  to  have 
'  eumined  him,  and  remanded  the  case  accordingly. 


Kmp,  y. — This  is  a  somewhat  peculiar 
case.  The  plaintiff,  who  is  the  special  appel- 
Jmt  before  us,  sued  to  recover  a  portion  (about 
Ibree  rupees  in  extent,  the  first  Court  says) 
a  khal  belonging  to  Mouzah  Koorchuck, 
Pcrgunnah  Tumlook,  which  he  says  belonged 
his  holding,  obtained  from  the  zemindar; 
id  he  also  sued  for  the  recovery  of  Rs.  85 
mages,  the  value  of  fish  appropriated  by 
defendants  Nos.  i,  2,  and  3,  and  for  pos- 
ion  of  the  portion  of  the  khal  of  which  he 
been  dispossessed  by  ihe  defendants. 

The  defendants  in  their  answer  stated  that 
le  disputed  portion  of  the  khal  does  not  be- 
ig  to  Mouzah  Koorchuck  at  all,  but  be- 
gs to  Mouzah  Junyadighee  leased  to  them, 
X  the  plaintiff  was  never  in  possession  of 
!fte  disputed  khal,  and  that  they,  the  defend- 
ioisj  held  possession.  The  issues  which 
[arose  on  the  pleadings  of  the  patties  were  as 
which  village  the  disputed  fishery  belongs 
d  what  is  the  amount  of  damages.  Upon 
le  issues,  the  first  Court  on  the  evidence 
found  that  the  disputed  khal  belongs  to  the 
illage  leased  to  the  plaintiff  and  not  to  the 
liilage  leased  to  the  defendants.  The  Moon- 
i«ff  also  found  on  the  evidence  that  the  plaint- 
~  was  entitled  to  the  damages  claimed  and 
gave  him  a  decree. 

On  appeal  to  the  Judge  by  the  defendants, 
Ibe  plaintiff  was  cast,  and  the  decision  of  the 
fir$t  Court  reversed. 
1q  the  first  Court,  no  question  was  raised  as 
f.lo  the  power  of  the  zemindar,  who  is  ad- 
mittedly the  zemindar  of   boih   parties,  to 
:  gram  leases,  or  as  to  whether  the  zemindar's 
;  nail  was  incompetent  to  grant  the  potiah  to 
I  the  piainti£f  or  not,  and  the  grounds  of  the 
I  appeal  to  the  Judge,  as  slated  in  his  decision, 
were  as  follows  :  that  the  khal  in  dispute  be- 
longs to  the  defendant's  mouzah,  that  the 
I  plaintiff  was  never  in  possession,  and  that  the 
defendant  tahsildars  written  statement  was 
Ao  evidence  as  against  the  appellants,  and  that 
the  damage  was  not  proved. 


The  Judge,  after  setting  forth  the  plead- 
ings of  the  parties  in  the  Court  of  first  in- 
stance, observes  that  the  plaintiff  and  defend- 
ants are  lessees  holding  under  the  same  ze- 
mindar, so  that  the  dispute  is  really  between 
two  tenants  claiming  from  the  same  landlord, 
the  defendants  having  the  advantage  of  being 
in  possession ;  but  the  Judge  says  that  an  ad- 
ditional ground  of  appeal  is  raised  before  him 
by  the  appellant's  pleader,  that  is  to  say,  the 
defendant's  pleader,  that  the  plaintiff  cannot 
recover  possession  without  showing  that  his 
grantors  were  properly  empowered  to  grant 
him  the  lease.     The  Judge  admits  that  this 
point  was  not  put  in  issue  and  not  tried  below, 
but  that  under   the   circumstances,   though 
without  giving  any  reason  for  so  thinking,  it 
was  a  material  point,  and  he  then  says  that 
there  was  no  evidence  on  the  record  to  enable 
him  to  determine  the  question.     The  case  was, 
therefore,  remanded  to  try  whether  the  iahsil- 
dar  defendant  was  authorized  to  grant  the 
lease  to  the  plaintiff. 

The  Moonsiff,  on  remand,  sent  for  the  ze- 
mindar, and  the  zemindar  put  in  a  verified 
kyfeut  stating  that  he  knows  nothing  of  his 
zemindaree  affairs,  that  they  were  managed 
entirely  by  his  karpurdauzes,  and  that  the' 
hookumnama  under  which  the  iahsildar 
had  acted  was  one  granted  by  him ;  and 
altogether  we  may  safely  say  that  his  kyfeut 
was  in  favour  of  the  plaintiff.  The  Moonsiff 
was  of  opinion  that  it  was  unnecessary  to 
enforce  the  attendance  of  the  zemindar,  and 
that  his  kyfeut  was  sufficient.  He,  therefore, 
adhered  to  his  former  opinion  in  his  decision 
under  section  354;  he  held  that  the  defend- 
ant's objection  was  futile,  and  he  sent  back  the 
case  to  the  Judge  with  this  finding. 

On  receipt  of  the  opinion  of  the  first  Court* 
the  Judge  observed  that  the  common  zemin- 
dar of  both  parties  was  summoned  but  did 
not  appear  ;  that  the  kyfeut  put  in  by  him 
could,  under  no  circumstances,  be  acted  upon 
as  evidence  against  the  defendants ;  and,  there- 
fore, it  followed  that,  because  the  plaintiff  had 
failed  to  show  that  he  held  under  a  lease  of 
the  khal  binding  upon  the  landlord,  he  was 
not  entitled  to  disturb  the  possession  of  the 
defendants,  and  the  result  was  that  the  appeal 
was  decreed  and  the  judgment  of  the  first 
Coart  reversed. 

In  special  appeal  it  is  contended,  id, 
that  the  question  as  to  the  authority  of  the 
tahsildar  to  grant  the  pottah  to  the  plaintiff 
was  not  raised  by  the  defendants  in  the  first 
Court  or  iri  appeal,  nor  was  the  issue  mate- 
rial or  relevant  to  the  case,  and  that  the  Lower 
Appellate  Court  was  wrong  in  dismissing  the 
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plainiifif's  suit  when  the  zemindar  by  a  veri- 
fied petition  admitted  the  authorit}'  of  the 
grantor  of  the  amuhama,  and  supported  the 
plaintiff's  allegation. 

We  think  that  in  this  case,  as  the  defend- 
ants were  in  possession  and  were  upon  van- 
tage ground,  they  were  entitled  to  put  the 
plaintiff  lo  proof  of  his  title,  and  the  way  in 
which  they  did  that  was  by  averring  that  the 
khal  in  dispute  did  not  belong  to  the, mou- 
zah  leased  to  the  plaintiff,  but  to  the  mouzah 
leased  to  the  defendants ;  they  did  not  in  any 
way  dispute  the  fact  that  the  mouzah  of 
Koorchuck  had  been  leased  to  the  plaintiff, 
but  contented  themselves  with  averring  that 
the  lands  in  dispute  did  not  form  part  of  that 
mouzah  ;  and  therefore,  as  contended  for  by 
the  pleader  for  the  special  appellant,  we  think 
that  the  question  was  to  which  mouzah  did 
the  disputed  part  of  the  khal  belong;  and 
we  think  that  the  decision  of  the  first  Court 
on  that  question  of  fact  proceeded  upon  the 
issue  which  was  raised  by  the  parties  them- 
selves, and  which  really  was  the  material  and 
only  issue  in  the  case.  The  Judge,  for  some 
reason  which  we  cannot  understand,  thought 
proper  to  raise  another  issue.  He  consider- 
ed that  the  issue  which  he  raised  was  an  issue 
essential  to  the  right  determination  of  the 
suit  upon  the  merits.  He  also  found  that  the 
evidence  upon  the  record  was  not  sufficient 
to  enable  him  to  determine  that  issue,  and  he 
was,  therefore,  competent  under  section  354 
to  remand  the  case.  We  find  that,  after  the 
remand,thespecialappellant,inasfarasinhim 
lay,  did  accept  the  remand  order,  for  he  was 
a  party  to  citing  the  zemindar  as  a  witness. 
The  zemindar  did  not  appear ;  but  the  first 
Court  was  of  opinion  that,  for  the  reasons 
stated  in  the  ky/eui  of  the  zemindar,  which 
was  a  verified  kyfeut^  it  was  unnecessary  to 
enforce  the  attendance  of  the  zemindar,  and 
he  passed  an  opinion  in  favour  of  the  plaint- 
iff's case  on  that  kyfeut  and  on  the  evidence 
which  had  already  been  considered  by  him 
before  the  case  was  remanded  to  him.  The 
,  Judge,  because  he  was  of  opinion  that  that 
kyfeut  was  not  admissible  in  evidence,  has 
dismissed  the  plaintiff's  case  without  enforc- 
ing the  attendance  of  the  zemindar.*  We 
think  that  if  the  Judge  was  of  opinion,  con- 
trary to  that  expressed  by  the  first  Court, 
that  the  kyfeut  of  the  zemindar  which  was 
verified,  and  which  entirely  supported  the 
plaintiff's  claim,  that  zemindar  having  been 
cited  by  both  paities,  was  not  admissible  in 
evidence,  the  Judge  was  bound  to  enforce 
the  attendance  of  the  zemindar  and  to  ex- 
amine him.    As  already  observed,  this  is  a 


case  in  which  two  ryois'are  holding  from  the 
same  zemindar,  and  the  only  question  is  whe- 
ther the  disputed  portion  of  the  khal  \sk 
situated  in  the  hoidingof  the  plaintiff  or  witb^ 
in  that  of  the  defendants.  The  evidezMre  dk 
the  zemindar  will  clear  up  that  point,  andwe^ 
,  think  that  the  Judge  ought  to  have  examined ' 
'  him.  We,  therefore,  remand  the  case,  and 
direct  the  Judge  to  enforce  the  attendance oC 
the  zemindar  and  to  e.Kamine  htm,  and,  after 
recording  his  deposition,  to  re-decide  thei 
case.     Costs  to  follow  the  resaU. 


The  26ih  March  1872. 
Present : 

The  Hon'ble  G.  Loch  and  W.  Ainsiie, 

Judges, 

Execution  of  Decree— I Uegitimacy  of  Decree^j 

holders. 

Case  No.  337  of  1871. 

Miscellaneous  Appeal  from  an  order  pasi 
by   the    Officiating  Judge  of  Gya^ 
the  J 6th  August  iSyi, 

Mirza  Hinmut  Bahadoor  and  another 
(Decree- holders),  Appellants^ 

versus 

Mr.  A.  Solano  and  others  (Judgroent-debtoi 

Respondents, 
Mr,  R,  T,  Allan  for  Appellants. 
Mr.  J,   T,    Woodroffe  and  Baboo  Rajn 
Nath  Bose  for  Respondents. 

A  subsequent  declaration  of  illeg'itimacy  cannot  af 
the  ri{(ht  o!  persons,  who  were  parties  to  a  decree  \ 
it  was  made,  to  execute  the  decree  which  is  in 

names. 

Loch^   J, — The   appellants   in    this 
obtained  a  decree  on  the  29th  November  i) 
in  the  High  Court,  by  which  it  was  declai 
that  they  were  entitled  to  recover  from 
defendant    R.  Solano  the   sum    of    20/ 
rupees,  minus  a  percentage  of  one  per 
on  the  gross  value  of  the  property,  consii 
of  cash  and  jewels  of  which  he  took  dc\\y 
from  Government,  and  remitted  to  the  plali 
iff.     What  is  the  value  of  the  cash  and  ]\ 
together,  we  do  not  find  stated  either  tn 
judgment  or  in  the  decree.     But  at  the 
of  the  decree  is  a  note  by  an  officer  erf 
Court  to  this  eflFect,  that  the  value  of  ite^ 
jewels  has  not  been  ascertained.     AppHcaiidip 
for  execution  was  made  to  the  Judge  of  Ofif 
on   the  1 6th  August  1871,  when  two  objec* 
lions  were  preferred  by  the  judgment- debtor, 
firsts  that  the  petitioners  were  not  enlitJed  1 
to  execute  the  decree,  because,by  a  subseqaeat  . 
decision  of  the  High  Court,  they  have  been  j 
declared  to  be  illegitimate;  and  seci>mdlrr' 
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that,  as  there  was  no  proof  of  the  gross  value 
of  the  jewels,  the  sum  due  to  the  petitioners 
coold  not  be  determined ;  and  until  this  was 
done,  no  order  could  be  made  for  the  repaj- 
Mem  of  the  difference. 

I    The  Judge  going  upon  the  second  point 
Llield  that,  under  a  precedent  of  the  High 
I  Court  reported    in    12    Weekly    Reporter, 
rfage  99,  he  was  unable,  in  execution  of  the 
decree,  to  take  further  evidence  to  ascertain 
-itat  the  value  of  the  jewels  was,  and,  there- 
fore, the  decree  in  the  present  state  could  not 
be  executed;  and  he  considered  it  unneces- 
sary to  enter  into  the  first  objection  that  had 
been  raised. 

An  appeal  has  been  preferred  to  this  Courts 
An  objection  to  the  appeal  was  taken  by  Mr. 
Woodroffe  for  the  judgment-debtor  to  the 
tffect  that,  as  the  parties  seeking  to  execute 
ftis  decree  had  been  declared  illegitimate  by 
tabsequent  decision  of  the  High  Court  in 
ther  case,  they  were  not  entitled  to  exe- 
te  the  decree.  As,  however,  we  find  that 
petitioners  were  parties  to  the  decree  when 
▼as  made,  we  think  that  this  objection  is 
oable,  and  that  they  are  entitled  to 
ccate  the  decree  which  is  in  their  names. 
With  regard  to  the  merits  of  the  case,  we 
ink  that  there  is  sufficient  evidence  upon 
record  to  show  what  was  the  value  of 
jewels,  for  we  find,  from  the  evidence  of 
r.  Lydiard,  a  witness  for  the  defendant 
lano,  that  the  sum  recovered  by  Solano  from 
Government  was  five  lakhs  of  rupees, 
the  jewels  amounted  to  two  lakhs  more ; 
"the  treasure  and  jewels  were  sent  to 
ree  by  Mr,  Cbardon  and  other  servants 
Mr.  R.  Solano/'  He  then  goes  on  to  say  : 
ter  giving  the  treasure  to  Burratee 
um,  myself  and  Mr.  Chardoa  took  a 
and  receipt  from  the  Begum  to  Mr.  R. 
-kno." 

There  is  no  reason  to  question  the  correct- 
of  the  evidence  of  this  witness,  and  it 
Iquite  sufficient  to  enable  the  Court  to  exe- 
the  decree.  We,  therefore,  direct  that 
petitioners  do  execute  their  decree,  deduct- 
therefrom  one  per  cent,  on  the  value  of 
property,  viz.,  5  lakhs  of  cash  and  two 
*  of  jewels. 
-The  order  of  the  Judge  is  reversed,  and 
flio  appeal  decreed  with  costs,  four  gold 
^aphars  being  allowed  for  pleaders'  fees. 


^  The  26th  March  1872. 

Present  : 

tfce  Hon'bie  F.  B.  Kemp  and  F.  A,  Glover, 

Judges, 

▼ol.  XVII, 


Plea  of  Limitation  (Raising  of,  by  Court)— Dia* 
possession  (under  Sale-certificate  not  vrar- 
ranted  by  Sale). 

Case  No.  1049  o^  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Deputy  Commissioner  of  Choia  Nag^ 
pore,  dated  the  6lh  July  iSji,  reversing 
a  decision  of  thi  Moonsiff  of  Hughoo- 
nathpore,  dated  the  loth  August  iSjo, 
Bheem  Goyallee  (Plaintifif),  Appellant, 

versus 

Khoobun  Sahoo  and  others  (Defendants), 

Respondents, 

Baboos  Woopendro  Ch under  Rose  and 
Bhowanee     Churn     Dutt     for     Appellant. 

Baboo  Ashootosh  Mookerjee  for 
Respondents. 

The  Deputy  Commissioner  was  heM  not  justified  in 
raising  the  plea  of  limitation,  as  it  was  no  part  of  de- 
fendant's case,  and  was  never  put  forward  at  any  Bta^e 
of  the  proceedings  J  and,  although  there  mijsrht  be  cir* 
cumstances  under  which  a  Judge  was  bound  to  notice 
such  a  defect  in  the  plaintiit's  case,  he  could  only  pro- 
perly do  so  when  the  bar  was  patent  on  the  face  of  the 
pleadings.  •  . 

Plaintiff  having  been  dispossessed  under  a  certi6cat9 
of  sale  which  was  not  conformable  to,  or  warranted  by, 
the  sale  itself,  was  declared  entitled  (having  made  no 
complaint  to  the  Court  which  was  executing  the  decree) 
to  bring  !hts  suit  tor  restoration  to  his  properly  any 
time  within  1 3  years  from  the  date  of  his  dispossession. 

Glover,  J, — The  plaintiff  in  this  case 
sued  to  recover  possession  of  land  froni 
which  he  had  been  ousted  by  the  defendant, 
the  purchaser  at  a  sale  in  execution  of  decree. 
The  plaintiS  alleged  that  no  decree  had  been 
given  against  him,  and  that  his  properly  was 
not  sold. 

The  defendant  pleaded  possession  under  a 
bond-fide  purchase  at  the  auction- sale. 

The  Moonsif!  decreed  for  the  plaintiff,  but 
the  Deputy  Commissioner,  without  going  into 
the  merits  of  the  case,  held  that,  as  the  suit 
was  subsequently  one  to  annul  the  auction- 
sale,  it  should,  under  the  provisions  of  clause 
3,  section  i,  Act  XIV.  of  1859,  have  beeii 
brought  within  one  year  from  the  date  on 
which  the  sale  was  confirmed,  and  being  so 
brought  was  barred  by  limitation. 

We  think  that  this  decision  must  be  re« 
versed.  In  the  first  place,  we  do  not  see 
that  the  Deputy  Commissioner  was  justified 
in  raising  the  plea  of  limitation.  It  was  no 
part  of  the  defendant's  case,,  and  was  never 
put  forward  at  any  stage  of  the  proceedings; 
and  although  there  may  be  circumstances 
under  which  a  Judge  is  bound  to  notice  such 
a  defect  in  a  plaintiff's  case,  he  can  only 
properly  do  so  when  the  bar  is  patent  on  the 
face  of  the  pleadings,  as  where,  for  instance, 
a  landlord  sues  for  six  years*  rent,  or  a 
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tradesman  seeks  to  recover  the  amount  of 
his  bill  ten  years  after  the  goods  have  been 
sold.  The  case  of  P^yne  versus  Constable 
goes  no  farther  than  this. 

Now,  in  the  present  case,  there  was  and 
is  nothing  to  show  that  the  plaintiff  ever 
wished  to  have  the  auction-sale  set  aside  ; 
indeed,  his  whole  contention  was  that  the  sale 
perse  had  not  passed  any  property  belonging 
to  him,  and  it  was  because  it  had  not  passed 
his  land  that  he  demanded  to  have  that  land 
taken  away  from  the  possession  of  the  defend- 
ant and  restored  to  himself. 

It  was  argued  that  the  plaintiff's  name  was 
incladed  in  the  sale-certificate  granted  to  the 
defendant,  and  that,  therefore,  without  the 
annulment  of  the  sale,  the  plaintiff's  rights 
which  had  vested  in  the  defendant  by  reason 
of  that  certificate  could  not  be  re- transferred. 

A  similar  objection  was  raised  and  dis- 
posed of  in  the  Full  Bench  decision  in  Baboo 
Pertab  Chunder  Chowdhry  versus  Baboo 
Brojo  Lall  Shaha,  7  Weekly  Reporter 
253.  That  case  is  on  all  fours  with  the  one 
now  before  us,  and  in  both  the  sale-certificate 
professed  to  pass  interests  which  had  not 
been  the  subj^-ct  of  the  decree.     The  Chief 

iustice  in  delivering  the  judgment  of  the 
ull  Bench  said :  *'  The  sale  took  place 
"  under  the  proclamation,  and  was  completed, 
"  and  the  certificate  ought  to  have  been  a  true 
"  certificate  of  the  sale  which  actually  took 
"  place.  There  was  no  necessity  to  set  aside 
'*  the  sale,  because  Sandyal's  interests  alone 
''had  been  sold,  although  the  certificate 
"  stated  that  the  plaintiff's  ancestors'  interests 
*'  had  also  been  sold ;  and,  in  a  regular  suit 
"  for  confirmation  of  title  and  for  restoration 
''of  possession,  it  was  competent  to  the 
"  plaintiff  to  show  what  the  sale  really  was, 
"and  that  the  certificate  was  wrong.  The 
"period  of  limitation  for  the  suit  for  con- 
"firmation  of  title  and  for  restoration  of 
"property  is  twelve  years  under  clause  12, 
"section  i,  Act  XIV.  of  1859." 

'  The  plaintiff  in  this  case  was  dispossessed 
under  a  certificate  of  sale  which  was  not 
conformable  to,  or  warranted  by,  the  sale 
itself,  and  is,  therefore,  entitled  (having  made 
no  complaint  to  the  Court  which  was  execut- 
ing the  decree)  to  bring  his  suit  for  restora- 
tion: to  his  property  any  time  within  twelve 
years  from  the  date  of  his  dispossession. 

We,  therefore,  allow  this  appeal  and  re- 
verse the  decision  of  the  Deputy  Commis- 
sioner, directing  him  to  dispose  of  the  appeal 
on  its  merits.  The  case  is  remanded  to  him 
for  that  purpose,  and  costs  will  follow  the 
result. 


The  a6th  March  1872. 

Present : 

The  Hon  ble  G.  Loch,  Judge. 

Limitation— Mahomedan  Endowmeat—liit- 
wuUee— Act  XX.  of  18^ 

Application  for   review    of  judgment   pastk 
ed  by  the  Hon'ble  J.  P,  Norman.  Oj 
dating    Chief  Justice,   and  the    Hom'h 
G,  Loch,  Judge,  on  the  nth  May  iS^il 
in  Special  Appeal  No,  1^06  of  i8jo. 

Shaikh  Laul  Mahomed,  Plaintiff  (Appellant)^ 

Petitioner, 

versus 

Lalla  Brij  Kishore,  Defendant  (Respondent), 

Opposite  Party. 

Mr.  C.  Piffardzxi^  Moonshee  Mahomed 
Vusuf  for  Petitioner. 

No  one  for  Opposite  Party. 

Since  the  passing  of  Act  XX.  of  1S63,  a  ntulvullcf,^ 
manager  of  a  Mahomedan  endowment,  cannot  beca 
dered  to  hold  the  position  he  was  taken  to  have  in 
judgment  of  the  Privy  Council  (6  W.  R.,  P.  C..3).  vu. 
as  an  officer  appointed  by  the  Government ;  and,  thei 
fore»  the  ordinary  rules  of  limitation  are  applicable 
such  cases. 

Loch,  J, — An  application  for  the  revic 
of  a  judgment  of  this  Court  of  the  nth  Maf 
1 87 1,  is  made  on  the  ground  that  the  CbaiC 
was  in  error  in  supposing  that  the  suit  of  tb 
plaintiff  was  barred  by  limitation,  for  that,  1 
cases  where  wugf  property  is  conceme 
the  limitation  runs,  not  from  the  time  wb 
the  defendant  took  possession  of  the  propertj^ 
but  from  the  time  when  the  mutivulUe  w 
appointed  ;  and,  in  support  of  this  propositii 
the  Counsel  for  the  petitioner  has  quoted 
judgment  of  the  Privy  Council,  reported  i 
6  Weekly  Reporter,  page  3,  Privy  Coanc^ 
Rulings.  It  appears  that  in  that  case,  t* 
plaintiff  was  appointed  by  the  Government 
be  mutwullee,  or  manager  of  the  endowment^ 
in  1819 ;  that  he  sought  to  set  aside  certiitf 
alienations  that  had  taken  place  in  the  timcf 
of  his  predecessors.  The  ordinary  law  of 
limitation  was  pleaded  against  the  suit.  But 
it  was  held  by  the  Privy  Council  that  "the 
"  mutwullee  is  the  procurator  of  the  donor, 
"who  in  this  case  was  the  Sovereign,  and 
•Mt  appears  by  Regulation  XIX.  of  1810 
',  "  that  it  is  the  duty  of  every  Government  to 
"  provide  that  the  endowments  for  pious  and 
"beneficial  purposes  be  applied  according 
"  to  their  real  intention  ;  that  local  ^fentswe 
•*  appointed  to  ascertain  and  report  the  nawe^ 
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"of  trostees,  managers,  and  superintendents, 
**  whether  nnder  the  designation  of  muiwulUe 
**oranj  other,  ami  ail  vacancies,  and  to  re- 
*'a)mmend  fit  persons  where  the  nomina- 
^tioo  devolves   on  the    Government;   thai 
l^the  Board  of  Commissioners  may  appoint 
''sQch  persons,  or  make  such  other  provi- 
''sion  for  the  superintendence,  management, 
''or  trast,   as   may    be   thought    fit.    The 
"piamtiff,  therefore,  upon  his  appointment 
"as  muiwulUey  became  the  authorized  agent 
^of  the  Government  for  the  performance 
**of  the  acknowledged  duty  of  the  Govern- 
''ment  to  protect  the  endowment  from  mis- 
"application ;  for,  as  it  is  said  in  the  opinion 
*  of  the  Mabomedan  Lawyers,   Appendix, 
*pagc  21,  'The  endower  and  the  mutwul- 
|*'/ir^aieon3  and  the  same;  the  endowment 
It" in  this  case  was  a  perpetual  ivuqf  endow- 
^meot  and  the  duty  of  the  Government  to  pre- 
"serve  its  application  to  the  right  use  was  a 
"pablicandperpetualduty.  By  Regulation  II. 
of  1805,  section  2,  it  is  provided  that  the 
"limitation  of  12  years  for  the  commence* 
'ment  of  civil  suits  shall  not  be  considered 
^applicable  to  the  commencement  of  any 
*wiis  for  the  recovery  of  the  public  revenue, 
i*or  for  any  public  rights  or  claims  what- 
*ever,  which  may  be  instituted  by  or  on  be- 
half of  the  Government  with  tiie  sanction 
"of  the  Governor-General  in  Council,  or  by 
■•direction  of  any  public  officer  or  officers 
who  may  be  duly  authorized  to  prosecute 
the  same  on  the  part  of  Government.     The 
*plaiDtiff,  who  was  neither  heir  nor  person- 
''ai  representative  of  his  father  in  respect 
"of  wuqf  property,  had  no  right  of  action 
.against  the  defendant  till  his  appointment 
fin  1819,  and  the  defendant  could  acquire 
'no  right  against  the  Government,  whose 
"^procurator  the  plaintiff  was,  at  least  until 
*I2  years  had  elapsed  from   his  appoint- 
*mcnt." 

Now,  in  the  case  disposed  of  by  the  Privy 
Council,  it  is  clear  their  Lordships  held  that 
the  plaintiff  in  that  case  was  not  barred  in 
hcinging  his  suit,  because  he  represented  the 
Qovemment,  and  that  the  suit  was,  in  fact,  a 
toit  on  the  part  of  the  Government  which, 
onder  the  provisions  of  Regulation  XIX.  of 
iSiOj  was  bound  to  protect  this  property  as 
other  Government  property,  and  that  the 
P^nod  of  bringing  the  suit  on  the  part  of  the 
Government  under  the  provisions  of  Regula« 
^all.  of  1B05  was  not  limited  to  12  years, 
hot  extended  to  60  years. 

Now,  by  Act  XX.  of  1863,  the  Govern- 
ment divested  itself  of  tlie  management  of 
^iOQs  eadowmems,  and  repealed  so  n^uch 


•« 


of  Regulation  XIX,  of  id  10  as  related  to  the 
endo.vments  for  the  support  of   mosques, 
Hindootemples,and  other  religious  properties; 
and  it  laid  down  rules  by  which  the  charge 
of  such  endowments  was  to  be  made  over  to 
trustees.     And  it  seems  to  me  that,  since  the 
passing  of  that  Act,  a  mutwullee  cannot  be 
considered  to  hoM  the  position  he  was  taken 
to  have  in  the  judgment  of  the  Privy  Coun- 
cil, viz.y  as  an  officer  on  the  pan  of  the  Gov- 
ernment, nor  is  it,  in  fact,  shown  in  this  case 
that  the  plaintiff  had  ever  been  appointed  by 
Government  to  the  charge  of  the  xvuqf  pro- 
perty in  dispute.     I  see  no  reason,  therefore, 
why  the  ordinary  rules  of  limitation  should 
not  be  held  as  applicable  to  this  case  as  to 
that  of  other  claimants.     It  is  clear  from  the 
finding  arrived  at  in  the  judgment  we  gave 
on  the  nth  May  18^71,  that  the  defendants 
have  been  in  possession  so  far  back  as  the 
year  1 177.     This  being  the  case,  the  opinion 
we  came  to  on  the  former  occasion,  that  the 
suit  is  barred  by  limitation,  appears  10  be  a 
correct  one,  and  I  therefore  reject  this  appli-* 
cation  for  review. 


The  27th  March  1872. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Small  Cause  Court  Juds^e— Interest 

In  the  Matter  of 
Nobo  Coomar  Bose,  Petitioner^ 

versus 

Gobind  Chunder  Poddar  and  others. 
Opposite  Party. 

Bahoos  Grija  Sunkur  Mojoomdar  and  Issur 
Chunder  Chuckerbutty  for  Petitioner. 

Baboo  Bungshee  Dhur  Sein  for 
Opposite  Party. 

A  Small  Cause  Court  judgfc  has  no  discretion  to  allow 
interest  at  a  rate  below  that  stipulated  in  the  bond. 

Kefnp,  7".— -On  the  21st  of  February  last, 
the  petitioner  obtained  a  rule  on  the  opposite 
party  to  show  cause  why  the  order  of  the  Small 
Cause  Court,  on  the  question  of  interest, 
should  not  be  set  aside.  A  pleader  appeared 
for  the  opposite  party  to  show  cause,  and  both 
parties  have  been  heard  through  their  plead- 
ers. It  appears  that  the  petitioner  sued  the 
opposite  party  in  ihe  Small  Cause  Court  of 
Goalundo  on  a  khut.    The  principal  claimed. 
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was  Rs.  99,  interest  Rs.  81-4,  total  Rs.  180-4, 
paid  of!  Rs.  118-1 1-6,  balance  due  Rs  61-8-6, 
relinquished  Rs.  1-8-6,  due  Rs.  60.  Kxe- 
cution  of  the  khui  was  admitted,  and  the 
defendants  not  being  able  to  prove  the  plea 
set  up  by  them,  namely,  that  they  paid  more 
than  the  plaintiff  gave  them  credit  for,  the 
Small  Cause  Court  Judge  decreed  the  case 
awarding  interest  up  to  due  date  at  the  rate 
of  two  per  cent,  per  mensem,  and  afterwards 
up  to  date  of  realization  at  the  rate  of  one  per 
cent,  per  mensem.  The  petitioner  then  came 
up  to  this  Court,  on  the  ground  that  the  Small 
Cause  Court  Judge  was  wrong  in  awarding 
interest  at  the  rate  of  one  per  cent,  from  due 
date,  inasmuch  as  he  had  no  discretion  to 
allow  interest  at  a  rate  below  that  stipulated 
in  the  bond. 

On  referring  to  the  bond,  we  find  that  the 
terms  of  it  are  very  clear.  Rs.  99  was 
the  sum  borrowed,  and  it  is  stipulated  that 
the  Interest  to  be  paid  thereon  is  two  per 
cent,  per  annum,  and  that  this  rate  of  interest 

will     be     paid     "T^«nf    ^w     «rnrrci^ 

^(ft^  ^T,"  that  is  to  say,  up  to  dale  of 
payment  of  the  whole  sum  borrowed.  There 
being,  therefore,  this  clear  stipulation  in  the 
bond  that  the  judgment-debtor  was  liable  for 
interest  at  the  rate  of  two  per  cent,  per  annum, 
under  section  2  of  the  Usury  Law,  the  Small 
Cause  Court  Judge  had  no  discretion  in  the 
matter,  and  he  was  bound  to  award  interest 
atthe  rate  of  two  per  cent,  per  mensem  up  to 
date  of  realization.  His  decision  must, 
therefore,  be  amended  accordingly,  and  inter- 
est at  the  rate  of  two  per  cent,  per  mensem 
will  be  awarded  up  to  date  of  payment.  The 
petitioner  will  recover  his  costs  of  this  appli- 
cation. 


The  3rd  April  1872. 

Present : 

The  Hon'ble  Sir  Richard  Couch.  A7.,  Chie/ 
Justice^  and  the  Hon'ble  A.  G.  Macpher- 
son,  Judge, 

Hindoo  Widow^Right  of  Maintenance'— Mar- 
rias^e  Expenses  of  Daus^hters— Declaratory 
Suit— Practice  (Prayer  for  Special*  and 
General  RelieO—Framing  of  Issues. 

Sreemutty  Nistarini  Dossee 

versus 

Mukhun  Loll  Dutt  and  Chunder  Mohun 

Soor. 

The  Appellate  G>urt  ag^reed  with  the  Court  below  as 
to  the  propriety  of  the  practice,  whenever  a  widow  sued 
to  have  her  right  of  maintenance  declared,  for  her  to 


ask,  not  that  her  right  thould  be  dedand  geiicijtfy,  bat 

that  it  should  be  inquired  what  is  a  fit  and  proper  soa 
for  her  maintenance;  but  acting  upon  thejOfe  in  Courts 
of  Enuity  that,  if  the  plaintilF  »h4md  ^Mistake  the  refief 
tf)  which  he  is  entitl^  under  hts  soecial  prayer,  the 
Court  may  yet  afford  him  the  relief  to  which  be  has  a 
right  under  the  prayer  of  general  relief,  proiided  it  k 
such  relief  as  is  agreeable  to  the  case  niaae  by  the  1^, 
held  that  the  suit  ought  not  to  have  be«a  dimisiQd  oa 
the  ground  that  it  vas  only  for  a  declaration  of  right,  aod 
did  not  ac>k  for  any  relief, because,  although  no  prcmosal 
was  made  for  amending  the  form  of  the  suit,  the  Coart 
might,  upon  the  plaint  as  it  then  was,  have  inrntA 
issues  for  the  purpose  of  determining  what  should  be 
allowed  for  the  maintenance  and  expenses  if  the  phintf 
should  be  found  to  be  entitled  to  tnera,  and  remaaded 
the  case  for  rC'trial  accordingly. 

This  was  a  suit  by  a  Hindoo  widow  (or  a 
declaration  of  her  rights  in  respect  of  her 
late  husband's  estate,  for  an  injunction,  and 
for  other  incidental  relief. 

The  following  were  the  facts  of  (he 
case :  The  plaintiff's  husband,  a  Hindoo, 
died  intestate,  leaving  him  smviving  the 
plaintiff,  his  only  widow,  three  nnmarried 
daughters,  and  an  only  son,  the  defendant 
Mukhun  Loll,  who  was  a  minor  at  the  time 
of  his  father's  death.  With  the  exception  of 
an  undivided  third  share  in  the  ancestral 
family  dwelling-house,  the  deceased  left  no 
property.  Some  time  after  her  husband's 
death,  the  plaintiff,  being  unable  to  prootie. 
funds  to  defray  the  necessary  marriage^ex- 
penses  of  her  two  eldest  daughters  by  moit- 
gage  or  sale  of  the  patrimony,  which  had 
descended  to  her  son,  in  consequence  of  bis 
then  minority,  raised  the  sum  reqolred  by 
the  sale  of  her  own  personal  jewels  and 
ornaments,  which  formed  her  stridhun.  In 
November  1870,  shortly  after  the  defendant 
Mukhun  Loll  had  attained  his  majority,  ^ 
partition  of  the  family  dwelling-house  was 
effected  between  him  and  his  co-sharer5,itnder 
which  an  equal  third  divided  share  of  the 
dwelling-house  was  allotted  to  him  as  hia 
separate  estate;  and  in  July  1871,  Mukbott 
Loll  mortgaged  his  share  to  Chunder  Mohan 
Soor,  the  other  defendant  in  the  present  suit 

The  plaintiff  alleged  that,  except  tUs 
divided  share  of  the  ancestral  dwelling-boose, 
her  son  was  destitute  of  means,  wherewith  to 
maintain  her  and  her  unmarried  dangbter,or 
to  provide  them  with  another  dwelling,  or  to 
defray  either  the  expenses  already  incorred 
on  the  marriage  of  her  elder  daughter,  or 
which  would  be  incurred  when  the  youngest 
daughter  should  be  married.  She  further 
alleged  that  the  mortgage  to  the  second  de- 
fendant was  made  without  her  knowledge  or 
consent,  and  without  the  existence  of  sucb 
legal  necessity  as  would  justify  it ;  and  that 
the  mortgagee  took  the  mortgage  with  notice 
of  her  rights ;  but,  apart  from  the  qaeaiioa  df 
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DOticecM'  nonotice,she  submitted  that  her  right 
of  maintenance  and  her  rights  with  respect 
to  the  expenses  attendant  on  the  marriage  of 
her  three  daughters,  constituted,  according  to 
^iiodoo  Law,  a  first  charge  on  the  mortgaged 
ftfoperty.  The  plaintiff  also  stated  that  her 
son  threatened  and  intended  to  sell  his  share 
of  the  dwelling-house.  She  prayed,  there- 
fore, that  her  rights  over  the  estate  of  her 
late  basband  by  way  of  maintenance,  and  for 
the  expenses  incurred  on  the  marriage  of  her 
elder  daughters,  or  which  might  be  incurred 
on  the  marriage  of  her  youngest,  might  be 
ascertained  and  declared ;  and  for  a  declara- 
tioQ  that  the  second  defendant  took  his  mort- 
gage subject  to  those  rights.  She  also  prayed 
for  an  injunction  to  restrain  the  defendant 
Mukhun  Loll  from  alienating  his  third  share 
in  the  dwelling-house. 

The  defendant,  Chunder  Mohun  Soor,  in 
;  his  written  statement,  denied  that  he  had,  at 

thetimeof  eKecutiogthe  mortgage,  any  notice 
'of  the  plaintiff's  position  or  claim;  and  he 
I  tabmitted,  inter  alid^  that  the  right  to  have 
-  the  daughters'  marriage-expenses  raised  out 
;  of  their  father's   estate,   if  any  such  right 

existed,  was  the  right  of  the  daughters  and 
[  not  of  the  plaintiff,  and  that  the  plaint  dis- 
;  closed  no  cause  of  action,  or  title  to  relief, 
r  against  him. 

The  case  was  originally  tried  before  Mr. 
Justice  Markby  on  the  25th  January  1872. 

Mr»  Lowe  and  Mr,  Bonnerjee  (with  them 
Hr,  Evans)  for  the  plaintiff. 

Mr,  Marindin  and  Mr,  Branson  for  the 
defendant  ChunJer  Mohun  Soor.  The  de- 
fendant Mukhan  Loll  in  person. 

Mr,  Marindin, — ^This  is  simply  a  declara- 
tory suit,  and  the  plaint  discloses  no  cause  of 
tction.  The  widow's  maintenance  is  not,  by 
:lkc  law  of  Bengal,  a  charge  on  her  husband's 
I  estate  in  the  hands  of  an  alienee  without 
tKHice  of  her  claim — Bhuggobutty  Dossee  v 
Konny  Loll  Mitter  (reported  in  the  Eng- 
lishman of  20th  January).* 


( 


*  The  Sth  January  1872. 

Present  : 

The  Hon'ble  J.  B.  Phear,  Judj^r^, 

Sreemutty  Bhuggobutty  Dossee 


versus 


Tbis 


Kenny  Loll  Mitter  and  others. 

I R1S  was  a  suit  instituted  by  a  Hindoo  widow  for  a  de- 
«»«»Uoo  of  her  ri^ht  to  maintenance  out  of  the  rents  and 
prontsof  the  family  dweUing-house  and  other  premises 
.°gg"JS'"g  to  her  late  husband,  which  had  been  sold  at 
«^eiit  times  by  her  son,  the  defendant  Konny  Loll,  to 
-•!?  wier  defendants  in  the  suit ;  the  alienations,  she 
*JSW»  were  without  her  consent,  and  in  most  cases 
waoot  her  knowledge ;  she  also  asked  for  a  declaration 


cause  ofactlon.  The  case  of  M angola  Dabee  w.Dinanath 
Bose,  \2  Weekly  Reporter,  O.  J.,  35,  only  decided  that 
the  widow  could  not  be  ei< 


[Markby,  ^.— If  I  understand  you  rightly, 
the  judgment  in  that  case  is  to  the  effect 

of  her  right  to  reside  in  the  dwelling-house.  Portions 
of  the  dwelling-house  had  been  bought  by  Kirty 
Chunder  Mitter  and  Nuffer  Chunder  Bose  ;  and  the 
other  defendants  were  purchasers  of  the  remaining 
premises,  which  consisted  of  property  adjacent  to  the 
dwelling-house  which  had  been  let  out  to  tenants  during 
her  husband's  lifetime. 

Mr.  Branson  and  Mr,  Bonnerjee  for  the  plaintiff; 
Mr.  Marindin  for  the  defendant,  Kirty  Chunder  Mitter; 
Mr.  Phillips  for  Anundo  Loll  Mitter ;  and  Mr.  Ling' 
ham  for  Nundo  Loll  Mitter,  two  other  defendants. 

Mr.  Marindin  objected  that  the  plaint  disclosed  no 

\  M  angola  L 
>  O.  f.,  35, 
ejected  from  her  family  dwell- 
ing-house, without  another  suitable  dwelling-house 
bemg  provided  for  her,  and  it  was  not  absolutely  neces- 
sary to  the  case  to  decide  even  that.  The  decision, 
moreover,  was  not  stipported  by  the  text  upon  which  it 
was  ba^ed,  and  which  referred  simply  to  giving' away, 
and  not  to  selling,  property.  In  the  present  case  the 
property  had  been  sold,  and  the  son  had  received  the  pro- 
ceeds of  sale,  and,  unless  the  widow's  maintenance  was  a 
charge  upon  the  specific  property,  she  could  not  charge 
the  lands  in  the  hands  of  a  purchaser  although  she  might 
charge  the  sale-proceeds  in  the  son's  hands.  And  more 
than  that,  unless  her  maintenance  was  a  charge  upon 
the  whole  estate  the  suit  was  bad  for  multifariousness. 

Mr.  Branson  cited  several  cases  as  showing  that  the 
widow's  maintenance  was  a  charge  uponthe  whole  of  her 
deceased  husband's  property,  and  upon  every  part  of  it. 

Mr.  Marindin  in  reply  observed  that  those  cases  were 
under  the  Mitakshara  or  Mithila,  and  not  under  the 
Bengal  law ;  and  they  were  also  in  other  respects  dis- 
tinguishable from  the  present  one. 

During  the  course  of  the  argument,  his  Lordship 
mentioned  the  case  of  KhcttiirMonec  Dasseew.  Kashee- 
nath  Doss,  10  Weekly  Reporter,  F.  B  ,  8p,  and  stated 
that  his  view,  with  regard  to  the  widow's  right,  was  that 
as  against  her  husband's  heirs,and  as  against  purchasers 
with  notice  of  her  claim,  she  had  a  right  to  have  her 
maintenance  charged  on  the  inheritance  in  their  hands  j 
but  he  was  not  prepared  to  say  that  the  mere  fact  of  the 
existence  of  the  widow  was  sufficient  notice  to  give  her 
a  lien  against  the  estate  in  the  hands  of  alienees. 

Phear^  J. — The  suit  must  go  as  against  Kirty  Chun- 
der and  Nuffer  Chunder,  but  be  dismissed  as  against  the 
other  defendants. 

The  cases  are  very  different.  As  against  an  heir  who 
has  taken  the  property  the  widow  has  a  right  to  have 
her  maintenance  treated  as  a  charge  on  the  property. 
She  may  doubtless  follow  the  property  in  the  hands  of 
any  one  who  takes  it  with  notice  of  her  having  set  up  a 
claim  for  maintenance  against  the  heir.  I  do  not  thmk 
that  in  Bengal  she  has  a  lien  on  the  property  in  respect 
of  her  maintenance,  against  all  the  world,  irrespective  of 
her  notice.  No  such  lien,  as  far  as  I  know,  has  ever 
been  established  in  these  Courts  ;  because,  I  think,  the 
cases  referred  to  by  Mr.  Branson  have  been  rightly 
explained  by  Mr.  Marindin. 

The  case  against  Kirty  and  Nuffer  stands  on  a  very 
diffe/ent  footing  from  that  against  the  other  defendants, 
inasmuch  as  it  was  alleged  by  the  plaintiff  in  her 
preliminary  examination  that  they  have  obtained  posses- 
sion of  the  dwelling- house,  and  practically  excluded 
her  from  itj  at  the  most,  they  have  left  her  only  i 
small  room,  and  one  of  them  threatens  to  eject  h  ? 
from  that. 

That  being  so,  the  case  of  Mangola  Dabee  v.  Dlno- 
nath  Bose  showed  that  she  has  acquired  a  right  of  suit 
against  these  persons.  And  it  follows  that  she  has  a 
right  of  suit  against  Konny  Loll  for  maintenance,  and 
to  have  it  charged  upon  any  propcrtv  in  his  hands. 
The  suit  must  be  dismissed  as  against  Nundo  Loll  and 
the  other  defendants,  with  costs  No.  2. 
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that  it  is  the  assertion  of  the  right  to  main- 
tenance which  CDnsiitutes  the  charge.] 

As  to  the  extent  of  the  son*s  legal  liability  to 
maintain  his  father's  widow,  see  the  judgment 
of  Peacock,  C.  J.,  in  Khetlur  Monee  Dossee  v. 
Kasheenath  Doss,  9  W.  R.  413,  &  lo  W.  R., 
Full  Bench,  89.  The  heir  who  takes  the 
inheritance  is  primarily  responsible  for  the 
maintenance  of  the  widow,  and  she  miist 
claim  it  from  him  rather  than  from  the 
estate — Ram  Churn  Teivaree  v.  Mussi. 
Jasooda  Koonwer,  2  Agra  H.  C.  Rep.  134. 
In  the  case  of  Heera  Loll  v.  Musst,  Konsil- 
lah,  2  Agra  H.  C.  Rep.  42,  the  purchaser 
had  express  notice  of  the  widow's  claim  ;  the 
plaint  in  the  present  suit  does  not  allege  that 
we  had  notice  of  any  claim  made  by  her,  or 
that  she  had  ever  asserted  her  right.  As  to 
the  raarri'ige-portions  of  the  daughters,  thai 
is  not  the  widow's  claim  but  theirs,  and  they 
ought  to  have  been  parties  to  the  suit.  Then 
the  plaint  contains  no  allegation  that  the  de- 
fendant Mukhun  Loll  did  not  pay,  and  is  not 
paying,  her  maintenance,  or  that  we  are  about 
to  foreclose  ;  it  simply,  in  anticipation  of 
some  possible  injury,  prays  that  the  plaintiff's 
right  to  maintenance  may  be  declared ;  the 
suit,  therefore,  is  premature,  the  plaintiff  must 
wait  till  some  injury  actually  has  happen- 
ed— yackson  V.  TurnUy^  i  Drewry  629 ; 
Oomur  Sulima  Bihet  v.  Luckhee  Prea 
DabeCf  10  W.  R.  47  ;  Anund  Koomarte  v. 
The  Government,  11  W.  R.  iSo ;  Padaga- 
lingam  Pillai  v.  Shahnum^ham  Pillar  2 
Mad.  H.  C.  Rep.  333  ;  Promothonalh  Ghose 
V.  Jodoonauth  Sen,  i  I,  J.  N,  S.  239.  I 
submit  that  the  suit  mast  be  dismissed  on  two 
grounds — (i)  there  is  no  allegation  in  the 
plaint  of  such  a  clsgm  to  maintenance  as  would 
entitle  the  plaintiff  to  charge  the  estate  in 
our  hands,  even  if,  which  I  do  not  admit,  the 
assertion  of  such  a  claim,  and  notice  of  the 
assertion,  would  be  sufficient  to  charge  the 
estate  in  the  hands  of  a  bond-fide  alienee 
for  value ;  (2)  this  is  a  suit,  not  to  have  the 
maintenance  fixed  and  made  a  charge  on  the 
estate,  but  simply  for  a  declaration  of  the 
plaintiff's  right,  that  right  not  having  been 
attacked  by  us. 

Mr,  Bonner  fee, — The  plaint  discloses  a 
sufficient  cause  of  action.  The  widow's 
maintenance  is  a  charge  on  the  inheritance 
and  not  merely  a  personal  charge  against 
the  heir. 

{Markby,  J. — You  contend,  in  fact,  that 
the  widow  has  a  charge  against  the  heir  to 
be  discharged  out  of  specific  property  ;  and 
more,  that  she  can  follow  that  property 
even  in  the  hands  of  an  alienee ;  but,  suppose 


the  father  had  died  largely  indebted,  a^^ 
the  son  had  sold  the  property  to  fflest-4if 
father's  debts,  could  the  widpsv'^n  such 
circumstances,  follow  the  property  in  the 
alienee's  hands  ?  Your  contention  seems  to 
go  as  far  as  that.] 

No,  because  it  would  simply  amount  to 
this,  that  the  father  had  left  bo  property 
out  of  which  the  widow's  maintenance  could 
come.  All  the  cases  cited  by  the  other  side 
show  that  the  widow's  maintenance  is  a 
charge  on  the  property.  In  MussL  Gclab 
Koomoar  v.  The  Collector  of  Benares, 
7  \V.  R.,  Privy  Council,  47,  it  was  held  to  be 
such  a  charge  as  to  override  a  forfeiture  by 
Government ;  and  in  Ramchandra  Dikskii 
Savitribai,  4  Bom.  H.  C,  A.  C,  73,  it  is 
expressly  laid  down  that  the  widow's  main- 
tenance is  a  charge  upon  the  whole  property, 
and,  therefore,  upon  every  part  of  it.  That 
case  was  cited  before  Mr.  Justice  Phear  in 
Bhuggobutty  Dossee  v.  Konny  Ij>11  Miiier^ 
and  distinguished  on  the  ground  ihat  it  was 
decided  under  Dravida  law. 

\Mr,  Marindin. — I  also  pointed  out  that 
there  the  property  was  in  the  hands  of  the 
heir.] 

There  is  no  difference  between  the  differ- 
ent Hindoo  schools  on  the  subject  of  the 
widow's  maintenance.  The  chief  difference 
between  them  is  as  to  the  widow's  right  of 
succession;  there  are  several  other  minor 
differences  but  the  right  of  maintenance  is 
precisely  the  same  under  the  Dayabhaga  and 
the  Mitakshara,  which  obtains  in  aU  the 
schools  in  Bengal  where  the  Dayabhaga  it 
law.  All  Hindoo  schools  admit  the  same 
moial  obligations.  It  is  difficult  to  under- 
stand what  is  meant  by  the  assertion  of  the 
widow's  claim ;  the  seclusion  in  which  a 
respectable  Hindoo  female  lives  renders  any 
public  assertion  impossible,  and  an  assertion 
of  her  claim  to  the  members  of  her  family 
would  not  be  generally  known.  But  I 
submit  that,  according  to  Hindoo  Law,  it  is 
not  necessary  that  an  alienee  should  have 
notice  of  the  widow's  assertion  of  her  right 
to  be  maintained  out  of  the  property  in  order 
to  enable  her  to  follow  that  properly  in  his 
hands ;  and  the  case  of  Bhuggobutty  Dosstt 
V.  Konny  Loll  Milter,  if  it  goes  so  far  as 
to  say  that  such  notice  is  necessary,  is  wrong* 
and  at  variance  with  Musst,  Golab  Koomtsir 
V.  The  Collector  of  Benares.  We  shall, 
however,  be  able  to  show,  if  necessary,  that 
the  widow  did,  in  fact,  give  the  nftorigagec 
notice  of  the  assertion  of  her  claim  for  liiiaifi' 
tenance. 
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f     Then  as  to  the  plaintiff's  claim  for  her 
;  daughters     marriage-expenses.      Providing 
\  for  the  marriage   of    daughters    is    even  a 
\  greater  ohitgation  than  the  maintenance  of 
'  «ee()y  relations ;  after  the  father's  death,  the 
mother  is  the  natural  guardian  of  her  daugh- 
:  teis,  and,  during  the  minority  of  her  son,  is 
bound  to  provide  for  their  marriage;  and 
*  if,  in  performing  this  duty  (which  is  a  legal 
obligation  on   the  heir),  she   has   incurred 
expense,  she  is  entitled  to  be  recouped  out 
of  the  inheritance ;  or,  if  the  heir,  by  divest- 
ing himself  of  all  property,  has  incapacitated 
himself  from  the  performance  of  his  duty, 
tbe  widow,  I  contend,  is  entitled  to  ask  that 
provision  for  it  shall  be  made  out  of  the 
inheritance  which  came  into  his  hands. 

I  admit  that  the  son  has  a  general  right 
to  do  what  he  likes  with  the  property,  but 
he  must  not  so  deal  with  it  as  to  jeopardize 
oar  lights.  We  do  not  ask  that  the  mortgage 
may  be  declared  void,  but  for  a  declaration 
Ibat  the  mortgagee  took  the  property  subject 
to  our  rights.  As  the  legal  property  is  in 
him,  he  is  a  necessary  party  to  this  suit. 

Markby,  J. — This  was  a  suit  brought 
by  the  plaintiff,  a  Hindoo  widow,  against 
her  son  Mukhun  Loll  Dutt  and  one  Chunder 
Mohun  Soor.  The  plaint  alleged  that  Go- 
paal  Chunder  Dutt  had  died  in  1864  intestate, 
leaving  the  aforementioned  son,  the  plaintiff, 
and  three  unmarried  daughters  him  surviving, 
the  only  property  left  by  the  said  Gopaul 
Chunder  Dutt  being  a  one-third  share  in  the 
family  dwelling-house,  valued  at  Rs.  3.500. 

.  It  was  further  alleged  that  the  defendant 
Mokhaa  Loll,  shortly  after  he  came  of  age, 
Mmcly,  on  the  a6th  November  1870,  came 
to  a  partition  of  the  property  with  his  co- 
•harers;  that  during  her  son's  minority  the 
plaintiff,  being  unable  otherwise  to  procure 
fnnds  for  the  purpose,  had  raised  the  sum 
required  for  the  marriage  of  her  two  elder 
daughters,  amounting  to  Rs.  2,500  by  the 
sale  of  certain  articles  of  jewellery  which 
were  her  slridhun;  that  shortly  after  the 
partitFon  above  referred  to,  the  defendant, 
who  was  alleged  to  be  extravagant  and 
^asteful,  mortgaged  that  portion  of  the  family 
dwelling-house  which  had  been  allotted  to 
hjm  on  partition  to  the  defendant  Chun- 
der Mohun  Soor  for  Rs.  2,000,  which  mort- 
Me  was  executed  without  the  plaintiff's 
Knowledge  or  assent  and  without  any  legal 
"^^^^iiy ;  that  the  defendant  had  no  other 
"^ans  of  supporting  the  plaintiff  or  of  pro- 
"^H  the  marriage-expenses  of  her  daugh- 
7^  «cept  the  said  family  dwelling-house. 
»na  that  he  threatened  to  sell  the  same;  and, 


lastly,  that  the  defendant  Chunder  Mohun 
took  the  mortgage  with  notice  of  the  plaint- 
iff's rights  thereon. 

Upon  these  facts,  the  plaintiff  prayed  that 
her  rights  over  the  estate  of  her  late  hus- 
band by  way  of  maintenance  and  f6r  the  ex- 
penses attendant  upon  the  marriage  of  her 
daughters,  as  well  those  already  incurred  as 
those  which  might  hereafter  be  incurred  in 
respect  of  the  marriage  of  her  still  unmarri- 
ed daughter  might  be  ascertained  and  declar- 
ed, and  that  it  might  be  declared  that  the 
defendant  Chunder  Mohun  took  his  mortgage 
subject  to  the  plaintiff's  right  to  be  recouped 
the  expenses  necessarily  and  properly  incur- 
red by  her  in  and  about  the  marriage  of  her 
two  elder  daughters,  as  also  the  right  to  be 
provided  with  the  expenses  necessary  for 
the  due  and  fitting  performance  of  the 
marriage  of  her  younger  daughter ;  and  also 
that  the  defendant  Mukhun  Loll  might  be 
restrained  from  further  dealing  with  the 
property. 

The  following  issues  were  proposed  on 
behalf  6i  the  plaintiff: — 

1st, — Is  the  piainiiff  entitled  to  such  rights 
over  the  estate  of  her  husband  Gopaul  Chun- 
der Dutt  upon  the  estate  coming  to  the  hands 
of*  Mukhun  Loll  Dutt  as  are  stated  in  the 
plaint? 

2fid, — Whether  the  defendant  Chunder 
Mohun  Soor  took  the  property  subject  to 
such  rights  ? 

2rd, — Whether  the  defendant  Chunder 
Mohun  Soor  took  the  property  with  notice  of 
the  plaintiff's  right  to  maintenance  ? 

^M. — Whether  the  defendant  Chunder 
Mohun  Soor  took  the  property  with  notice  of 
the  plaintiff's  claim  to  be  recouped  expenses 
incurred  for  the  marriage«of  the  sisters  of 
Mukhun  Loll  Dutt  ? 

^th, — Whether  the  plaintiff  is  entitled  to 
any,  and  what,  sum  out  of  the  said  estate  for 
the  marriage- expenses  of  the  youngest 
daughter  of  Gopaul  Chunder  Dutt } 

6lh, — Whether  there  was  any  legal  neces* 
sity  for  the  alienation  by  Mukhun  Loll  Dutt 
to  Chunder  Mohun  Soor  ? 

7///. — Whether  the  mortgage  was  bond 
fidef*^nd  for  valuable  consideration  ? 

The  defendant  Mukhun  Loll  was  in  Court, 
but  had  put  in  no  written  statement.  The 
only  matter  in  which  he  was  separately  con- 
cerned was  as  to  the  restraint  on  future 
alienation.  I  did  not  consider  that  there  was 
any  ground  shown  in  the  plaint  for  such 
relief ;  and  further  it  appeared  to  me  that  if 
the  property  were  declared  subject  to  the 
plaintiff's  claim  for  maintenance  and  marriage- 
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expenses  she  would  obtain  thereby  all  the 
security  she  would  require. 

The  defendant  Chunder  Mohun  before  pro- 
posing any  issues,  and  reserving  his  other 
objections,  objected  generally  to  the  form  of 
the  suit,  fini,  on  the  ground  that  a  Hindoo 
widow  had  no  such  rights  as  were  claimed 
in  this  suit ;  secondly,  on  the  ground  that 
the  plaint  only  asked  for  a  declaration  of 
right  and  not  for  any  relief,  and  upon  these 
two  points  after  hearing  Counsel  on  both 
sides,  I  was  asked  to  express  my  opinion. 

With  regard  to  the  first  point,  I  considered 
that  without  expressing  any  final  opinion  of 
my  own,  and  reserving  to  myself  the  power  of 
reconsidering  the  matter  in  the  Court  of  Ap: 
peal,  I  ought  for  the  purposes  of  this  suit  to 
follow  the  ruling  of  Mr.  Justice  Phear  in 
the  case  of  ^reemulty  Bhuggohutty  Dossee 
vs.  Kotmoy  Loll  Milter  and  others,  decided 
on  the  8th  instant.  The  learned  Judge  (ac- 
cording to  a  report  of  his  judgment*  in  the 
Englishman  newspaper,  which  has,  on  this 
argument,  been  treated  as  correct)  said  that 
he  was  not  prepared  to  say  that  the  mere  fact 
of  the  existence  of  the  widow  was  suflicient 
notice  to  give  her  a  lien  against  the  estate 
in  the  hands  of  alienees ;  that  against  an  heir 
who  has  taken  the  property,  the  widow  has  a 
right  to  have  her  maintenance  treated  as  a 
charge  on  the  property ;  that  she  may  doubt- 
less follow  the  property  in  the  hands  of  any 
one  who  takes  it  with  notice  of  her  having 
set  up  a  claim  for  maintenance  against  the 
heir;  but  that  in  Bengal  she  has  not  a  lien  on 
the  property  in  respect  of  her  maintenance 
against  all  the  world,  irrespective  of  her 
notice. 

I  took  the  ruling  of  the  learned  Judge 
there  to  be  that,  in  order  to  establish  a  lien 
against  property  in  the  hands  of  an  alienee, 
the  plaintiff,  the  widow,  must  show  not  only 
that  the  alienee  had  notice  of  her  existence, 
and,  therefore,  notice  of  the  existence  of  a 
person  who  might  claim  maintenance,  but 
notice  that  she  had  actually  set  up  that  claim 
against  the  heir.  I  did  not  understand  that  any 
such  notice  as  that  was  alleged  to  have  taken 
place  in  this  case,  but  all  that  was  alleged 
here  as  regards  the  maintenance  was  that  the 
mortgagee  was  aware  of  the  widow's  exist- 
ence, and  it  was  sought  to  be  inferred  from 
that  that  he  was  aware  of  her  claim  to  main- 
tenance, and  the  third  issue  was  apparently 
framed  with  the  intention  of  proving  and 
relying  on  these  facts,  and  I  thought  that,  ac- 
cording to  the  ruling  of  the  learned  Judge 

^       ■■  ■      «   l^i^M^M-l  ■     ■     ■  ■      I    ■ 
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upon  which  I  base  my  decision,  that 
sufficient.  _,/" 

I  also  thought  that,  withgj  going  ioli 
the  question  now  (upon  lijHrti  no  aaifamiq^ 
had  been  cited  before  me,  and  upon  whv:b  I 
express  no  opinion),  as  to  whether  or  not  the 
claim  for  the  expenses  of  a  daoghler's  mar* 
riage  is  precisely  the  same  in  character  aod 
extent  as  the  claim  for  maintenance,  it  wu 
quite  clear  that  that  part  of  the  claim  which 
relates  to  those  expenses  stands  in  the  same 
position,  becaose,  if  it  is  necessary  that  notict 
that  a  claim  has  been  set  up  as  against  the 
heir  should  be  given  in  the  case  ot  maiale- 
nance,  it  seems  to  me  by  parity  of  reaeooiog 
that  it  must  also  be  given  in  the  case  of  ex* 
penses  for  the  daughter's  marriage. 

The  case  was  then  adjourned  until  the  fol- 
lowing morning,  in  order  that  the  parties 
might  consider  the  effect  of  this  mlingonibc 
case  as  it  stood.  On  the  case  being  again 
called  on,  permission  was  asked  on  the  part 
of  the  plaintiff  to  alter  the  frame  of  her  third 
issue  by  substituting  an  issue  in  this  Ions: 
Whether  the  defendant  Chunder  Mohun  Soof ! 
took  the  property  with  notice  that  the  plaint-  \ 
iff  had  asserted  her  right  to  maintenance  oat 
of  the  mortgaged  property  against  the  heir:  \ 
and  she  also  wished  to  make  a  similar  altera- ' 
tion  in  the  4th  issue.  It  was  stated  fhatibe 
plaintiff  was  prepared  to  prove  that  the 
defendant  Chunder  Mohun  had  express  notice 
of  the  plaintiff's  assertion  of  her  right  to 
maintenance  and  marriage-expenses.  This 
alteration  in  the  issues  was  opposed  b^the 
defendant  Chunder  Mohan  as  not  being  in 
accordance  with  the  allegation  in  the  plaint: 
and  his  Counsel  relied  on  the  case  of  E^* 
Chunder  Singh  vs.  Shama  Churn  Bhuih, 
1 1  Moore's  Indian  Appeals,  page  7.*  Bot  I 
thought  that  case  had  reatly  nothing  whatever 
to  do  with  the  question,  and  decided  to  alter 
the  issues. 

It  remained,  however,  to  decide  the  other 
objection,  namely,  that  the  suit  was  only  for  a 
declaration  of  right,  and  did  not  ask  for  any 
relief,  and  upon  consideration  I  think  that 
that  objection  is  fatal  to  the  suit  in  its  present 
form.  1  am  inclined  to  think  that  the  rnlc 
which  excludes  suits  for  a  mere  declaration 
of  right  is  not  quite  so  strict  here  as  m 
England,  and  that,  by  the  practice  of  the 
Courts,  at  any  rate  in  the  Mofussil,  suits  arc 
admitted  in  certain  exceptional  cases  for  a  j 
declaration  of  right,  although  no  actual  relief 
has  been  asked  for  or  could  be  granted,  pro- 
bably because  in  these  particular  cases  there 
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t^nifest  convenience  in  havings  the  right 
pertained,  and  there  is  no  other  way  of  rais 


statements,  that  the  appellant  and  the  respon- 
dent Ch under  Mohun  Soor  were  at  issue  both 


tha  question.     But,  I  think,  there  is  no- 1  in  law  and  fact,  and  that  it  was,  therefore, 
in  the  practice  of  this   Court  which    the  duty  of  the  said  learned  Judge  to  frame 
d  justify  this  suit  in  its  present  form  |  such  issues  as  were  necessary  for  the  purpose 
the  contrary,  I  think^  it  is  the  practice    of   deciding  whether  or   not   the   appellant 
,  whenever  a  widow  sues  to  have  her  right  I  was  entitled    to   the   declaration   and   relief 
maintenance  declared,  for  her  to  ask,  not    sought  for  in  the  plaint. 
xi  her  right  should  be  declared  generally,        ///M.— For  that,  in  addition  to  the  aver- 
^    that   It  should  be   inquired   what  is   a    ^ents  in  the  plaint,  the  appellant,  through 
ting  and  proper  sum  for  her  raamtenance,    her  Counsel,  before  the  said  learned  Judge  at 
upon  what  portion  of  her  deceased  hus-    the  said  hearin'g,  alleged  that  she  was  pre- 
td  s  property,  and  m  what  mode  it  should  be    p^red  with,  and  intended  to  offer,  evidence  to 
:ured.     Whether  or  no  such  a  suit  must  be  ]  prove  that  the  respondent  Chunder  Mohun 
reeded  by  a  demand  by  the  mother,  and  a  I  Soor    ^ook    the    said    mortgage-deed    with 
usal  by  the  son  to  maintain  his  mother,  I  express  notice  of  the  appellant's  claim  to  be 
[need  not  now  say ;  but  I  may  observe  that  i  maintained   out  of  the  property  comprised 
sre  IS  no  allegation  m  this  case  that  the  ;  j^   the   said    mortgage-deed,    and   that  the 
-  IS  not  maintaining  his  mother,  or  even  '  appellant   had   asserted   such   claim   before 
any  funds  applicable  to  that  purpose  have    and  at  the  time  the  said  property  was  con- 
l^n  diverted  by  hira  to  any  other  purpose,  j  ^^^,^,1  to  the  said  respondent,  and  that  the 
rts  not  said  that  she  has  been  turned  out  of    appellant  was  residing  in  the  said  mortgaged 
"  family  dwelling-house,  or  that  there  is  ;  premises  before  and  at  the  time  of  the  said 
prospect  of  her  being  elected.     She  asks  j  conveyance  to  the  said  respondent,  and  that, 
a  general  hen  to  be  declared  over  the  j  besides  the  said  mortgaged  premises,  there 
>le  property  for  her  maintenance  without    ^^s  no  other  joint-esiate  out  or  which  the 


jiDg  the  amount,  and  that  the  money  ex 
ided  on  her  daughters'  marriages  should 
declared  a  charge  on  the  property  with- 
any   inquiry  whether  those  sums  were 


appellant  could  be  maintained,  or  the  said 
marriage-expenses  provided ;  the  appellant, 
therefore,  submits  it  was  the  duty  of  the 
said  learned  Judge  to  frame  an  issue  or  such 


perly  expended.  And  the  issues  raised  -^^^^^^  ^s  would  have  enabled  the  appellant 
in  accordance  with  this  indefinite  prayer,  to  prove  the  said  averments  and  the  said 
hw  ^orm,nhink^^he  suit  cannot  be  allegations  of  her  Counsel,  and  that  the  said 

learned  Judge  erred  in   not  framing  issues 

accordingly. 

Sixth, — For  that  the  said  learned  Judge 
erred  in  law  in  holding  that,  even  if  the 
averments  in  the  plaint  were  proved,  the 
respondent  Chunder  Mohun  Soor  did  not  take 
the  conveyance  by  way  of  mortgage  in  the 
plaint  mentioned,  subject  to  the  plaintiff's 
rights  of  maintenance. 

Seventh, — For  that  the  said  learned  Judge 
ought  to  have  held  that,  apart  from  the 
question  of  notice  or  no  notice,  the  said 
respondent,  under  the  circumstances,  took  the 
said  conveyance  subject  to  the  appellant's 
right  of  maintenance. 

Eighth, — For  that  the  said  learned  Judge 
was  wrong  in  not  permitting  the  appellant 
to  prove  that  the  said  respondent  took  the 
said  conveyance  with  express  notice  of  the 
appellant's  right  to  maintenance. 

Ninth. — That  the  said  learned  Judge 
ought  to  have  held  that  the  said  respondent 
took  the  said  conveyance,  not  only  subject 
to  the  appellant's  rights  of  maintenance,  but 
that  -the    necessary    marriage-expenses    for 


this 

led  ;  and  as  no  proposal  is  made  for  amend- 
the  form  of  the  suit  or  the  issues  in  this 
»ect»  the  suit  must  be  dismissed  as  against 

Lh  defendants  with  costs  on  scale  No.  2. 

From  this  judgment  the  plaintiff  appealed 
the  following  reasons : — 

Firsts — That  the  said  learned  Judge  erred 
law  in  holding  and  finding  that  merely  a 
:laratory  decree   was   asked   and   sought 
by  the  plaint. 

\  Second. — ^That    the   said    learned    Judge 
(din   holding   that   the    plaintiff's    suit 
mid  not  lie,  unless  the  plaint  asked  for  a 
;Efic  sum  to  be  ascertained  as  necessarv 
the  maintenance  of  the  plaintiff,  and  fur- 
^r  sought  to   charge   such   sum   upon  a 
icific  portion  of  the  portion  of  the  property 
lentioned  in  the  plaint. 

Third, — For  that  the  said  learned  Judge, 

tead  of  dismissing  the  said  suit,  ought  to 

Lve  ascertained    upon    what    questions   of 

iw  or  fact  the  appellant  and  the  respondents 

(re  at  issue,   and   thereupon    proceed  to 

tme  and  record  issues  accordingly. 

Fourth, — For  that  it   sufficiently  appears 


Erom  the  averments  in  the  plaint  and  written  |  Sreemotty  Sarutmo(iey  Dossee  in  the  plaint 
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mentioned,  when  incurred,  constituted  a  tirst 
charge  upon  the  premises  comprised  in  the 
said  mortgage-deed  according  to  the  pro- 
visions of  Hindoo  Law,  and  that  the  said 
respondent  took  the  said  conveyance  subject 
to  the  appellant's  right  to  have  such  a  suffi- 
cient sum  provided  for  the  expenses  necessary 
for  the  due  and  fitting  performance  of  the 
marriage  of  the  said  Sreemutty  Surutmoney 
Dossee  when  incurred. 

The  appeal  was  heard  before  Couch,  C.J., 
and  Macpherson,  J.,  on  the  X4th  March 
1871. 

Mr»  Lowe  and  Mr,  Bonnerjee  for  the 
appellant. 

Mr.  Marindin  and  Mr,  Branson  for  the 
respondent. 

Mr,  Lowe  (after  reading  the  judgment  of 
the  Court  below).— This  judgment  was  baaed 
upon  the  case  of  Bhuggohutiy  Dossee  vs. 
Konny  Lall  Miller,  More  is  asked  for  here 
than  in  that  case.  Our  prayer  is  not  simply 
for  a  declaration  of  right,  but  that  main- 
tenance may  be  ascertained  and  declared. 
{Kenaram  Chuckerbutty  vs.  Dinonath  Pan- 
da^ 9  W.  R.  325.)  The  widow  has  a  right 
to  reside  in  the  family  dwelling-house,  and 
so  have  the  unmarried  daughters.  The  main- 
tenance of  the  latter  is  a  charge  on  the  pro- 
perty in  the  hands  of  Mukhun  Loll.  (Shama- 
cbum's  Vyavastha-Darpana,  343 ;  Mangala 
Dehee  vs.  Dinonath  Bose,  12  W.  R.,  Original 
Jurisdiction,  35 ;  Ramchandra  Dikshit  vs. 
Savitribaiy  4  Bom.  H.  C,  A.  C,  73.)  We 
ask  for  an  injunction  against  Mukhun  Loll,  and 
that  is  something  more  than  a  mere  decla- 
ration of  right  Gobind  Monee  Dossee  vs. 
Sham  Lall  Bysack^  Special  No.  W.  R., 
Full  Bench  Rulings,  165. 

Macpherson^  J, — You  might  have  gone 
on,  and  asked  for  consequential  relief. 

Mr,  Marindin, — Section  15  of  Act  VIIL 
of  1859  enables  the  Court  to  make  a  decla- 
ratory decree,  but  it  is  discretionary  with  the 
Court,  and  the  discretion  will  not  be  exer- 
cised unless  the  Court  can  give  consequen- 
tial relief.  [The  Chief  yusiice—T\it  sub- 
stantial  question  in  the  suit  is  whefher  the 
property  in  the  hands  of  the  mortgagee  is 
liable  for  maintenance.  If  an  issue  had  been 
raised  on  that  poin^  and  as  to  what  was  a 
proper  sum,  ought  the  suit  to  have  been 
dismissed  }  If  necessary,  we  have  the  power 
to  raise  the  issue  now.]  If  the  plaintiff  had 
asked  for  it  in  the  Court  below,  I  don't  think 
I  could  resist  the  issue  being  raised,  and 
even  if  they  wished  to  raise  it  now,  I  could 
not  object    But  if  the  plaintiff  elects  to  take 


this  course,  I  submit  that  she  should  be  made 
to  bear  the  costs. 

Mr.  Lowe, — I  am  willing,  if  the  Couil 
thinks  it  necessary,  to  raise  the  issue,  bat  I 
contend  that  the  costs  of  raising  it  should  K 
costs  in  the  cause. 

Mr,  Marindin, — I  object  to  this.  See  Thi 
Government  vs.  Rajah  Raj  Kishen  Sen 
9  W.  R.  426  and  436.  I  do  not  wish  to  pres 
a  technical  point  like  this,  and  I  am  willing 
that  the  question  of  costs  should  be  left  fa 
your  Lordships  to  determine.  But,  if  that  ii 
not  done,  the  only  course  is  to  dismiss  th< 
appeal.  I  understand  that  the  portion  as  ti 
the  expenses  incurred  for  the  marriages  o 
the  married  daughters  has  been  abandoned 
Then  we  come  to  the  claim  for  a  marriagi 
for  the  youngest  daughter.  If  that  is  thi 
right  of  any  one,  it  is  the  right  of  th( 
daughter  herself,  and  not  of  the  widow,  am 
she  should  have  been  made  a  party.  Thisi 
a  fatal  objection.  ; 

Mr,  Branson  (on  the  same  side), — It  1 
not  our  fault  that  the  case  has  come  up  ben 
An  opportunity  was  given  to  the  plaintiff  I 
raise  the  issue  in  the  Court  below,  but  she  t^ 
fused  to  do  so.  {^Macpherson^  y, — '^* 
Court  could  have  raised  the  issue.] 
could,  but  I  do  not  know  any  case  in  wl 
the  Court  has  forced  an  issue  on  Counsel. 

Mr,  Lowe  (in  reply), — As  to  the  point  4 
raising  issues,  see  the  judgment  of  Cbadi 
C.  J,,  in  Arbuthnot  vs.  Betts,  14  W,  8 
181.  {The  Chief  Justice,— 1\aX  dichtt 
must  be  taken  to  apply  to  special^  and  nc 
to  regular,  appeals.]  As  to  the  point  q 
marriage-portions  being  a  charge  on  the  pvq 
perty,  see  Shamachurn's  Vyavastha-Darj 

342. 
The  Court  took  time  to  consider  the 

On  3rd  April  the  judgment  of  the  Couit 

delivered  by  the  Chief  Justice  as  follows  :• 

The  Chief  Justice,— TVx^  is  an  app«« 
from  a  decree  of  Mr.  Justice  Markby,  dai 
missing  the  suit  with  costs.  The  grwod  0 
this  dismissal  is  stated  by  the  learned  Judfi 
to  be  that  the  suit  was  only  for  a  declaratkii 
of  right,  and  did  not  ask  for  any  relief,  aw 
that  it  is  the  practice  of  the  Court,  whco 
ever  a  widow  sues  to  have  her  right  of  main 
tenance  declared,  for  her  to  ask,  not  tha 
her  right  should  be  declared  generally^  be 
that  it  should  be  inquired  what  is  a  fit  aB< 
proper  sum  for  her  maintenance.  We  ^gre< 
that  this  is  a  proper  practice,  and  thai  i 
would  be  unjust  that  a  burden  of  indefiait< 
amount  should  be  imposed  upon  the  prqi 
perty,-  which  the  defendant  Chunder  Mohui 
Soor  holds   as  mortgagee,  by  a  genei 
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declaration  of  the  plaintiff's  right  to  main- 
snance,  rendering  it  necessar>'  for  him  to 
stitute  a  suit  to  have  the  amount  deter- 
lined.    The  plaint  prayed  that  ''the  plaint- 
^s. rights  over  the  estate  of  her  late  hus- 
jiand  by  way  of  maintenance,  and   for  the 
cpenses  attendant  upon  the  marriages  of  her 
ud  daughters,   as  well  those  already  in- 
lorred  as  those  which  may  hereafter  be  in- 
larred  in  respect  of  the   marriage  of  her 
)ill  unmarried  daughter,  may  be  ascertained 
id  declared ;  and  that  it  may  be  declared 
lat  the  defendant  Chunder  Mohun  Soor  took 
bs  said  mortgage  subject  to  the  plaintiff's 
|ght  of  maintenance,  and  right  to  be  recoup- 
the  expenses   necessarily  and  properly 
icnrred  by  her  in  and  about  the  marriage 
'  her  said  two  daughters,  as  also  the  right 
be  provided  with  the  expenses  necessary 
|>r  the  due  and  fitting  performance  of  her 
iid  unmarried   daughter's  marriage  when 
^curred,  or  to  some  one  or  other  of  such 
(hts,  and  that  for  the  purposes  aforesaid 
|I  proper  accounts  may  be  taken  and  di ree- 
ls given."     The  plaint  also  prayed  **  that 
defendant  Mukhun  Loll  Dutt  may  be  re- 
tined  by  and  under  the  order  and  injunc- 
)n  of  this  honorable  Court  from  alienating, 
ling  with,    or    disposing    of,   the    said 
M-third  share  of  and  in  the  said  family 
relling-house.  No.  2,  Beadon  Street,  until 
\t  further  order  of  this  honorable  Court, 
td  that  the  plaintiff  may  have  such  ftirther 
other  relief  as  the  nature  of  this  case 
fay  require." 

Now,  the  rule  in  Courts  of  Equity  is  that, 
the  plaintiff  should  mistake  the  relief  to 
uch  he  is  entitled  in  his  special  prayer, 
6  Court  may  yet  afford  him  the  relief  to 
lick  he  has  a  right  under  the  prayer  of 
iral  relief,  provided  it  is  such  relief  as 
I  agreeable  to  the  case  made  by  the  bill. 

This  rale  should  be  acted  upon  in  this 
^nit  and  is  in  accordance  with  the  judg- 
wtsof  the  Judicial  Committee  of  the  Privy 
incil  in  Eshanchunder  Singh  vs.  Shama- 
trn  Bhutto  and  others,  11  Moo.  I.  A.*, 
jd  Mahomed  Zahoor  AH  Khan  vs. 
msamut  Thakooranee  Rutta  Kooer  20, 
^^*  473t  Although,  as  the  learned 
Jge  says,  no  proposal  was  made  for 
ending  the  form  of  the  suit,  we  think, 
ra»ght,  upon  the  plaint  as  it  then  was, 
[ve  framed  issues  for  the  purpose  of  deter- 
itting  what  should  be  alioved  for  the  main- 
kce  and  expenses  if  the  plaintiff  should 

•  6  W.  R.,  p.  C.,  57. 

t  9  W.  R.,  P.  C.,  9. 


be  found  to  be  entitled  to  them,  and  that 
this  should  have  been  done  instead  of  the 
suit  being  dismissed.  No  leave  being  re* 
served  to  bring  a  fresh  suit,  the  effect  of  the 
dismissal  is  to  bar  the  right  of  the  plaintiff, 
which  is  too  great  a  penalty  for  a  mistake 
in  the  form  of  the  suit.  We  think,  the  suit 
should  be  remanded  for  re-trial,  fresh  issues 
being  framed  in  accordance  with  this  judg- 
ment, and  that  the  parties  should  bear  their 
own  costs  of  this  appeal. 


j  The  20th  February  1872, 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  W.  Markby, 

Judges. 

Bofld^-ConsiderAtion— Evidence— Actual  Sight 
of  the  passing  of  Money. 

Case  No.  1181  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Shahabad, 
dated  the  2$th  July  iSjt^  reversing  a 
decision  of  the  Moonsiff  of  that  District^ 
dated  the  28th  September  j86(^. 

^lussamut  Kurufool  Kooer  (Plaintiff), 

Appellant, 

versus 

Mussamat  Rajkalee  Kooer  (Defendant), 

Respondent, 

Baboo  Mohesh  Chunder  Chowdhry  for 

Appellant. 

Baboo  Anund  Chunder  Ghossal  lot 
Respondent. 

Actual  sight  uf  the  passing  of  the  money  is  not  the 
only  mode  uf  proving  payment  of  the  consideration  for 
a  bond. 

Bayley,  J. — I  am  of  opinion  that  the  judg- 
ment of  the  Lower  Appellate  Court  in  this 
case  must  be  reversed,  and  that  of  the  first 
Court  restored  with  costs. 

The  remand-order  of  this  Court,  dated  the 
28th  April  1 87 1,  most  clearly  and  de^itive*- 
ly  put  upon  the  defendant  the  onus  of  dis« 
proving  the  non-payment  of  the  consi4eration 
which  was  recited  in  the  bond  to  have  passed 
to  her  and  which  bond  she  herself  admitted 
to  have  executed.  It  was,  therefore,  only 
when  the  defendant  could  give  some  proof 
of  that  fact  that  the  plaintiff  had  to  be  called 
upon  to  rebut  it. 

The  Lower  Appellate  Court  now  finds  (to 
use  its  own  words) :  "  The  plaintiff's  wit- 
"  nesses,  too,  do  not  show  that  defendant  did 
''receive  the  consideration  in  bond.  The 
"  three  witnesses  of  plaintiff  that  are  respect* 
"  able  aver  not  having  seen  the  passing  of 
'*  any  such  consideration." 
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The  ground  on  which  this  special  appeal  ,  I^wer  Appellate  Court  has  erred  in  law  in  re- 
may  generally  be  said  to  rest  is  that  the  mere  fusing  to  receive  it  as  such  and  in  confining 
circumstance  of  the  defendant's  three  wit-  its  decision  to  requiring  the  testimony  of 
nesses,  on  whom  the  Lx>wer  Appellate  Court  ,  witnesses  who  had  seen  the  fact  with  ibcir 
relies,  not  having  stated  that  the  considera-  |  own  eyes.  I  think  it  needless,  in  a  case  Jike* 
tion  was  paid  in  their  presence,  is  no  legal  this,  and  under  the  circumstances  stated  abovct 
evidence  of  the  non-payment  of  the  consi-  i  to  send  the  case  back  to  the  Subordinate 
deration  Judge  for  triil,  and  1  agree  with  ihc  first 

,  Court  in  thinking  that  the  plaintiff's  case  is 

We  have  heard  the  evidence  of  the  three  |  borne  out  by  the  evidence  on  the  record,  and 
witnesses  whom  the  Subordinate  Judge  calls  '  that  the  defendant  has  failed  to  rebut  thai 
respectable,  and  the  first  witness  states  that    case. 

he  was  a  witness  to  the  bond,  and  he  heard         .  *  u      u  •    ^  u    .u 

from  the  defendant  Mussamut  Rajkalee  Kooer  |      ^n  argument  has  been  raised  by  the  re- 


spondent,  at  the  very  close  of  the  case  (not 
raised  before  the  Lower  Appellate  Court  after 
remand),  that  the  husband  of  the  plaintiff 


the  admission   that  she   had   received    the 
money,  and  he  was  well  satisfied  that  the  lady 

making  the  admission  from  behind  the  pur-    .     ^.         ,   .     .•  i       -*  j       *  *l       '* 

dah  was  Rajkalee  Kooer.     The  second  mt-    ''  i^?^'    ^''^''^Ik   ^     '''  T         a     i\ 

ness  was  a  Vakeel  of  the  defendant,  and  he  ^""^^  therefore,  the  case  cannot  proceed  It 
deposed  that  he  received  a  letter  from  the  »^  ""^^f^'  to  observe  that  such  an  objection 
defendant  asking  him  to  come  and  be  a  wit-  <^*'^'^°^  ^^  *"^^^f^^  *^  '^'^  l^}  ^^*^  ^^  ^^^ 
ness  to  the  takinj  of  the  consideration  of  the  |  Tf\u''^l'  admitting,  which  is  not  shown, 
bond,  and  that  he  accordingly  went  and  •  '^^^  ^^«  objection  is  good, 
witnessed  the  bond,  and  that,  had  he  not  had  I  would  allow  the  appeal,  and  reverse  the 
full  confidence  in  rega^rd  to  the  honesty  of  order  of  the  Lower  Appellate  Court,  and  re- 
the  transaction,  he  would  not  have  gone  and  '  stofe  the  decree  of  the  first  Court, 
become  a  witness.  The  t/jird  witness,  who  Markby,  J, — I  also  think  that  the  deaee 
is  also  a  Vakeel  of  the  defendant,  does  not  of  the  first  Court  giving  the  plaintiff  a  decree 
say  anything  as  to  his  knowledge  of  the  for  the  amount  of  the  bond  in  suit  otight  to 
consideration  having  passed,  but  only  says  be  restored.  I  mutt  say  I  am  quite  at  a  loss 
that  he  became  a  witness  to  the  bond.  These  to  understand  how,  in  such  a  case,  the  Subor- 
three  persons  are  witnesses  to  the  bond,  and  '  dinate  Judge  arrived  at  the  conclusion  oa 
the  Lower  Appellate  Court  throws  no  d is- |  two  successive  occasions  that  the  judgment  of 


credit  on  their  evidence.  It  only  says  that 
they  do  not  depose  to  having  seen  the  passing 
of  the  consideration.  In  a  case  of  this  kind, 
where  it  was  for  the  defendant  to  disprove 
the  payment  of  the  consideration  which  is 
recited  in  the  bond  which  she  herself  admit- 
ted to  have  ofecuied,  the  actual  sight, 
in  the  depositions  of  the  first  two  witnesses, 


the  first  Court  ought  to  have  been  reversed. 
As  pointed  out  in  the  order  of  remaod, 
the  defendant  admitted  the  execution  of  the 
bond,  which  recited  that  the  consideration  had 
passed  j  and  it,  therefore,  became  the  duty  of 
the  defendant,  if  she  maintained  that  the 
consideration  did  not  pass,  to  establish  her 
allegation  in  some  way  or  other.     So  far 


of  the  passing  of  the  money  is  not  the  from  doing  that,  of  the  very  wltneisscB 
.only  evidence  on  which  the  Lower  Ap-  j  she  produced,  two  state  that  the  consideration 
pellate  Court  might  legally  have  pro-  j  had  passed,  and  one  of  them  was  her  own 
ceeded.  The  substance  of  the  depositions  Vakeel,  who  says  he  satisfied  himself  before 
of  the  firgt  two  witnesses,  as  given  above,  j  attesting  the  bond.  It  is  a  fallacy  to  suppose 
is  some  fair  evidence  of  the  fact  that  the  that  the  only  mode  in  which  the  passing  of 
consideration  did  pass,  and  was  admitted  to  consideration  can  be  proved  is  by  the  testi- 
have  passed.  With  this  evidence  unrebut-  ,  mony  of  persons  who  see  the  money  change 
ted,  I  think  the  Lower  Appellate  Court  is  |  hands.  I  can  conceive  no  better  course  fori 
wrong  in  confining  its  decision  to  the  mere  lender  of  money,  who  wishes  to  secure satis- 
circumstance  that  there  was  no  one  who  de-    factory  proof  of  the  transaction,  than  to  call 


posed  to  having  seen  with  his  own  eyes  the 
passing  of  the  consideration.  I  think  the 
order  of  remand  most  clearly  threw  the  bur- 
den of  disproving  the  fact  of  the  passing  of 
the  consideration  on  the  defendant,  and  that 
the  defendant  has  not  discharged  that  bur- 
then. There  being  legal  evidence  of  the 
consideration   having   passed,    I   think   the 


in  the  legal  advisers  of  the  borrower  as  wit« 
nesses,  and  to  obtain  their  acknowledgment 
that  they  have  satisfied  themselves  as  to  the 
money  having  passed.  That,  to  my  mind,  is 
more  satisfactory  evidence  than  the  deposi- 
tions of  any  number  of  witnesses  saying  j 
that  so  many  rupees  were  counted  out  in 
their  presence. 
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Tbe  4th  March  1872. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  1\  A. 
.  Glover,  Judges, 

Eahancement— Lands  used  for  other  than  Par- 
potes  of  A^Cfldture  and  Horticultnre— Act  X. 
of  i^  a.  17— Act  VIII.  of  1869,  B.  C,  a.  x8. 

Case  No.  711  of  187 1. 

iptcial  Appeal  from  a  decision  parsed  by 
the  Additional  Judge  of  Hooghly,  dated 
the  2jtk  March  i8jij  affirming  a  decision 
9/  the  Moonsiff  of  Sulkea,  dated  the 
28th  December  iSjo, 

Maddun  Mohan  "Biswas  (Plaintiff), 
Appellant, 

versus 

William  Stalkart  and  others  (Defendants), 

Respondents, 

Baboos  Bhyrub  Chunder  Banner  jee  and 
Umbica  Churn  Bose  for  Appellant. 

Babi>o  Rjajendro  Nath  Bose  for 
Respondents. 

Lands  used  for  other  purposes  than  for  purposes  of 
t^TicBhure  aad  horticulture  are  not  liable  to  enhance- 
ment aoder  Act  X.  of  1859,  s.  17,  or  Act  Vin.  of  1U69, 
B.  C.)  s.  !{{. 

Kemp,  y, — This  is  a  suit  brought  by  the 
agent  of  Ranee  Lallan  Monee  apon  a  notice 
dated  the  24th  of  Chyet  1276,  addressed  to 
Messrs.  John  and  William  Sialkart  of  Sulkea. 
The  notice  was  issued  under  the  provisions 
of  section  13,  Act  X.  of  1859,  ^"^  ^^  ^o  ^^^s 
effect— that  in  No.  12  Khas  Bazeaftee  Bun- 
dobuscee  Mehal  Chur  Sulkea;  the  defendants, 
the  Messrs.  Stalkarts,  hold  a  tenure  which  is 
recorded  as  Daghs  Nos.  2  and  3  in  the  settle- 
ment-proceedings, and  that  the  area  as  per 
cfaittas  is  13  beegahs  odd  cottahs;  that,  on 
laeasarement,  H  being  found  that  they  have 
in  their  occapation  40  beegahs  of  land,  there- 
fore there  is  an  excess  of  27  beegahs  odd 
cottahs  in  their  occupation;  that  ryots  of 
the  same  class  and  holding  lands  of  the  same 
description,  namely,  Messrs.  Gregory  and 
Mackenzie,  pay  a  higher  rent  than  the  rent 
paid  by  the  Messrs.  Stalkans,  and  that  the 
productive  power  of  tbe  soil  has  increased. 
Tbe  notice,  therefore,  is  on  this  footing  that 
tbe  defendants  dp  within  seven  days  appear 
and  execute  a  kubooleut  at  the  rent  of  Rs.  50 
a  beegah. 

The  suit  was  institnted  on  the  i  ith  August 
1S70;  and  when  the  suit  was  instituted,  Act 
VIII.  of  1869  was  in  operation  in  the  district 
\vhich  has  jurisdiction  over  the  suit,  suppos- 


ing it  to  be  brought  in  the  proper  shape. 
The  suit  was  instituted  in  the  Court  of  the 
Moonsiff  of  Sulkea.  The  plaint  states  that 
the  proper  yearly  jumma  payable  on  the 
whole  area  is  2,000  rupees,  that  on  the  plaint- 
iflf's  share  the  jumma  would  be  Rs.  625 
per  annum.  The  plaintiff  does  not  sue  for 
the  increased  rate  after  notice  for  the  whole 
year  according  to  the  terms  of  her  notice, 
but  sues,  perhaps  by  way  of  feeler,  for 
three  months'  rent,  namely,  from  Bysack  to 
Assar,  for  Rs.  156-4. 

The  defence  of  the  Messrs.  Stalkarts  is  a 
very  elaborate  and  long  one.  It  is  not  neces- 
!  sary  to  go  into  all  the  points  raised  in  the 
defence  on  the  merits  of  the  case.  It  is  sufH- 
cient  for  us  to  notice  the  points  taken  with 
reference  to  this  suit  not  being  maintainable 
under  the  provisions  of  Act  X.  of  1859,  under 
which  the  notice  was  served,  or  under  Act 
VIII.  of  1869,  under  which  the  plaint  was 
instituted. 

The  Moonsiff  in  a  very  careful  decision 
notices  only  such  of  the  pleas  in  the  defence 
as  are  necessary  to  enable  him  to  arrive  at  a 
decision  as  to  whether  he  had  jurisdiction  to 
try  the  case  under  Act  VIII.  of  1869. 

The  points  taken  are  that  the  land  is  situ- 
ated in  the  heart  of  the  town  of  Sulkea, 
that  it  never  has  been  used  for  agricultural 
or  horticultural  purposes  or  for  any  purposes 
incidental  thereto,  and,  therefore,  that  the  pro- 
visions of  Act  X.  of  1859,  and  Act  VIII.  of 
1869,  will  not  apply.  With  reference  to  that 
point,  the  Moonsiff,  after  referring  to  certain 
decisions  of  an  old  date,  which  are,  to  a  cer- 
tain extent,  in  conflict  with  decisions  of  a 
later  date,  gives  a  number  of  decisions  of 
this  Court  which  rule  th%t  such  a  suit  will 
not  lie,  and  the  Moonsiff  says,  and  we  think 
very  properly  says,  that  it  would  be,  in  his 
opinion,  the  safest  course  to  follow  the  princi- 
ples laid  down  in  the  later  rulings. 

The  Judge  has  substantially  confirmed  the 
ruling  of  the  Moonsiff.  He  is  also  of  opinion, 
without  quoting  any  decisions  at  length,  that 
the  Moonsiff  was  right  in  holding  that  the 
later  concurrent  decisions  of  this  Court  sup- 
ported the  view  taken  by  the  Moonsiff. 

In  special  appeal  it  is  contended  that  the 
lower  Courts  are  wrong  in  holding  that  Act 
X.  of  1859  and  Act  VIII.  of  1869  do  not 
apply,  and  that  the  cases  referred  to  by  the 
lower  Courts  do  not  finally  settle  the  ques- 
tion ;  that,  however  applicable  these  decisions 
may  be  to  cases  under  Act  X.  of  1859,  ^^^Y 
are  not  applicable  to  cases  unSer  the  later  Act, 
I  namely.  Act  VIII.  of  1869.  This  case  has 
'  been  brought  to  enhance  the  rent  of  the 
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defendants ;  and,  although  notice  was  issued 
under  section  13  of  Act  X.,  the  suit  itself  was 
instituted,  as  already  observed,  after  Act 
Vlll.  of  1869  came  into  operation  in  the  dis- 
trict of  Howrah.  We  have  been  referred 
to  a  Government  Gazette  which  notifies 
that  the  said  Act  would  come  into  opera- 
tion in  the  district  of  Howrah  on  the 
13th  of  August  1870;  the  suit  was  insti- 
tuted on  the  1 8th  of  August  1S70,  and, 
therefore,  there  can  be  no  doubt  that  it  is 
governed  by  the  later  Act,  namely,  Act  VIII. 
of  1869.  The  suit  is  brought  under  section 
1 8  of  that  Act,  and  the  words  of  that  section 
are  almost,  word  for  word,  the  same  as  those 
of  section  1 7  of  the  former  Act. 

The  grounds  upon  which  the  notice 
proceeds  are :  ist. — ^That  the  productive 
powers  of  the  land  have  increased — it  does 
not  say  that  they  have  increased  otherwise 
than  by  the  agency  or  at  the  expense  of  the 
ryot,  or  in  what  way  they  have  increased  ; 
it  merely  says  that  they  have  increased. 
2nd. — That  the  quantity  of  land  has  been 
proved  by  measurement  to  be  greater  than 
the  quantity  for  which  rent  has  been  pre- 
viously paid.  The  question,  therefore,  is 
whether,  under  the  rulings  of  this  Court, 
such  a  suit  can  be  brought  under  the  provi- 
sions of  that  section.  Speaking  for  myself, 
I  have  repeatedly  ruled,  sitting  with  other 
learned  Judges  of  this  Court,  that  such  a 
suit  cannot  be  brought. 

It  is  admitted  that  the  land  occupied 
by  the  defendants  is  not  used  by  them  for 
agricultural  or  for  horticultural  purposes,  or 
for  any  purposes  incidetital  thereto.  The 
land  is  used  for  a  rope-yard,  and  it  is  not 
easy  to  understand  how  the  productive 
powers  of  the  land  have  been  increased  by 
the  establishment  of  a  rope-yard  on  that 
land.  The  land,  apparently  from  the  state- 
ment of  the  defendants,  is  land  which  would 
be  useless  for  agricultural  purposes,  as  it  is 
a  strip  of  land  on  the  border  of  the  river, 
isubject  to  tides,  and  only  useful  for  such  pur- 
poses as  that  for  which  It  has  been  used  by 
the  defendants.  However,  this  is  a  question 
which  is  involved  in  the  merits  of  the  Qise. 
There  are  many  decisions  of  this  Court  which 
have  ruled  that  lands  used  for  other  pur- 
poses than  for  purposes  of  agriculture  and 
horticulture  are  not  lands  liable  to  enhance- 
ment under  section  17  of  Act  X.  of  1859. 

Amongst  many  other  decisions  it  will 
be  sufficient  to.  quote  two  in  Volume  XL, 
Weekly  Reporter,*  by  Justices  L.  S.  Jackson 

•  Pages  183  &  547. 


and  Markby,  and  there  is  also  a  very  late  case 
in  Volume  XVII.,t  before  Justices  Glover  and 
Dwarkanath  Mitter,  when  this  point  was  fally  i 
considered ;  and  although  those  learned  Judges 
differed,  the  senior  Judge  Mr.  Justice  Glover* 
was  of  opinion  that  there  was  no  conflict  of 
decisions,  and  although  pressed  by  his  learned 
colleague  to  refer  the  question  to  a  Foil 
Bench,  he  declined  to  do  so,  inasmuch  ss 
there  was  no  conflict  of  decisions^  and  in 
doing  so  he  was  justified  by  the  practice  of 
this  Court,  because,  when  there  is  no  conflict 
of  decisions,  the  Full  Bench  have  tnvariab^ 
refused  to  decide  the  points  referred.  We 
are  told  that  there  is  a  probability  of  the 
decision  just  alluded,  to  being  appealed 
against.  If  that  is  so,  the  point  will  be 
definitely  settled ;  but  as  the  law  at  present 
stands,  and  with  reference  to  the  mlings  of 
this  Court,  we  think  it  right  to  follow  the 
consistent  decisions  of  a  later  date,  and  we, 
therefore,  uphold  the  decisions  of  the  Conits  * 
below,  and  dismiss  the  special  appeal  witii  i 
costs.  I 

Glover,  y^-^l  retain  the  opinion  expressed 
by  me  in  the  case  of  Doorga  Soondaree 
Dossee  versus  Bibee  Oomdutoonissa.  I, 
therefore,  concur  in  dismissing  the  appeal 
with  costs. 


The  5ih  March  1872. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Hoondees  (drawn  by  Gomashias  on  their  Priaci- 
pals)— Local  Cnatom— Liabiti^  of  Dnwers-- 
Insolyencv  of  Acceptor — Time  given  to  Ac- 
ceptor—Notice of  Dishonor. 

Case  No.  793  of  1871. 

Special  Appeal  from  a  decision  passed  hy 
the  Judge  of  Dacca,  dated  the  22nd 
April  tSyty  reversing  a  decision  of  the 
Subordinate  Judge  of  that  Distria,  dated 
the  8th  November  rSjo, 

Huree^Mohun  Bysack  and  another  (two  of 
the  Defendants),  Appellants, 

versus 

Krishno  Mohun  Bysack  and  another 
(Plaintiffs),  Respondents* 

Baboos  Doorga  Mohun  Doss  and  Nullit 
Chunder  Sen  for  Appellants. 

Baboo  Kishen  Dyal  Roy  for  Respondents* 

In  a  suit  to  recover  the  balance  due  00  m.  homier 
brought  by  the   drawers  against  drawees  apon  tbc     r 
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insolvency  of  the  acceptor,  there  was  evidence,  not  only 
that  the  drawers  were  merely  the  ordinary  gomashtas 
of  the  acceptor,  but  also  that  thesr  had  no  interest  what- 
ever in  the  bill  when  drawn,  that  it  was  the  local  custom 
for  gomashtas  in  similar  situations  to  draw  bills  on 
Iheir  principals  without  being  thereby  rendered  liable 
*  {or  the  defections  of  their  principals,  that  the  money 
when  procured  on  the  hoondee  was  applied  solely  to  the 
purposes  of  the  acceptor,  that  the  drawees  considered 
the  acceptor  as  their  only  debtor  by  receiving:  part-pay- 
ment of  the  hoondee  from  him  and  giving  him  time  to 
pay  the  remainder,  and  that  the  notice  of  dishonor  was 
not  seat  to  the  drawers  till  ten  months  afterwards,— 
Held  that  the  drawers  were  not  liable. 

Glover,  J, —  This  was  a  suit  to  recover 
the  balance  of  600  rupees  due  on  a  hoondee 
for  Rs.  1,000  drawn  by  the  defendants  Huree 
Mohan  Bysack  and  Ram  Churn  Pal  in  favor 
of  the  plaintififs,  and  accepted  by  the  defend- 
ant No.  I,  Sham  Soondur  Bysack.  The 
hwndee  is  dated  the  19th  April  1869.  When 
it  became  due,  the  plaintiff  applied  to  ihe 
acceptor  Sham  Soondur  Bysack,  who,  it  may 
be  stated  here,  wrote  the  hoondee  with  his 
own  hand,  and  whose  gomashtas^  the  defend- 
ants Nos.  2  and  3,  appellants  before  us,  were 
living  with  him  at  the  lime,  for  payment. 
Sham  Soondur  was  unable  to  pay  the  whole 
amount,  but  paid  400  rupees  on  account  at 
two  different  times;  the  drawee  giving  him 
time  for  the  purpose  and  marking  the  pay- 
ments as  they  took  place  on  the  back  of  the 
hoondee.  Since  then  Sham  Soondur  Bysack 
has  become  insolvent,  and  the  consequence  is 
that  the  drawee  of  the  bill  has  brought  this 
suit  for  the  balance  due  against  the  drawers 
Huree  Mohun  Bysack  and  Ram  Churn  Pal. 

The  defence  set  up  by  these  defendants 
was  that  they  were  simply  the  gomashtas 
of  the  principal  defendant,  Sham  Soondur 
Bysack,  that  they  had  no  interest  whatever 
in  the  affairs  of  the  mercantile  establishment, 
and  merely  drew  these  bills  in  the  ordinary 
coarse  of  their  duties  and  entirely  for  the 
defendant's  benefit. 

The  Court  of  first  instance  found  that  there 
was  evidence  of  a  custom  prevailing  in  the 
town  of  Dacca,  where  this  transaction  took 
place,  that  a  gomashia  drawing  bills  on  his 
principal  was  not  bound  to  state  on  the  face 
of  the  bill  that  he  drew  as  gomashia,  and 
that  it  was  sufficient  if  it  was  proved  that  he 
stood  in  that  relation  to  the  party  on  whom 
the  bill  was  drawn,  and  had  no  interest  him- 
self in  the  proceeds  of  the  bill.  He  found, 
therefore,  that  the  defendants  were  not  liable. 

The  Judge  on  the  contrary  gave  the  plaint- 
ifE  a  decree,  on  the  ground  that  the  hoondee, 
on  the  face  of  it,  did  not  show  that  the 
drawers  of  the  bill  acted  only  in  their  capa- 
city of  gomashia;   and  that  being  so,  they 


change,  liable  for  the  bill  drawn  by  them, 
provided  the  acceptor  either  refused  payment 
or  was  unable  to  pay. 

In  special  appeal,  the  first  point  taken  is 
that,  by  a  local  mercantile  custom,  a  gomash* 
ta  drawing  a  bill  of  the  description  now  in 
suit,  and  not  specifically  stating  on  the  face 
of  it  that  he  drew  it  as  gomashia,  is  not 
liable ;  and  that  the  Judge  did  not  pretend 
to  disbelieve  the  evidence  of  this  local  custom 
in  Dacca. 

Another  objection  taken  is  that,  as  the 
plaintiff  had  accepted  Sham  Soondur  Bysack 
for  his  sole  debtor  by  taking  part-payment 
of  the  hoondee  from  him  and  giving  him 
time,  he  by  his  own  act  released  the  drawers 
from  liability  ;  and,  lastly,  it  is  objected  that 
the  defendants,  the  drawers,  had  no  notice  of 
the  failure  of  payment  within  due  and  reason- 
able time. 

With  regard  to  the  fjrst  point,  we  And  that 
the    Judge   disposed    of    the    case   on    the 
technical  rules  of  English  Law,  and  took  no 
notice   of   the  evidence   on   the   record   as 
to  the  prevailing  local  custom.     He  decid- 
ed against  the   defendants   simply   on   the 
ground  that  the  bill  does  not  show  that  it 
was  drawn  by  the  defendants  as  the  agents 
of    Sham    Soondur    Bysack.     It    has    been 
more  than  once  decided  by  this  Court  that 
the  local  custom  in  such  matters  is  to  prevail, 
and  that  the  Mofussil  Courts  are  not  bound 
by  the  strict  technicalities  of  English  Law. 
In  this  case,  there  is  evidence  of  the  most 
decisive  character,  not  only  to  the  effect  that 
these  defendants  are  ordinary  gomashias  of 
Sham  Soondur  drawing  salaries  of  8  and  6 
rupees  a  month  respectively,  but  also  that 
they   had   no  interest  whatever  in  the  bill 
when    drawn,    that   it  \fas  the   custom  of 
gomashias    in    similar    situations    to    draw 
bills  on  their  principals,  without  being  there- 
by rendered  liable  for  the  defections  of  their 
principal,  and  also  to  the  effect  that  the  money 
when  procured  on  the  hoondee  was  applied 
solely   to  the   purposes  of  Sham   Soondur 
Bysack.     On  this  last  point,  it  is  said  that 
the  first  Court  has  found  rather  by  implica- 
tion than  by  a  direct  finding  of  f4ct;  but  on 
reading   the  judgment  of  the  Subordinate 
Judge,  we  have  no  doubt  that  this  was  a 
distinct  conclusion  arrived  at  by  him  on  the 
evidence. 

A  case  to  be  found  in  the  ist  Volume, 
Weekly  Reporter,  page  95,  T.  M.  Pigue 
vs.  Ram  Jushunt,  has  been  quoted  in 
order  to  show  that  the  drawers  of  a  bill 
would  not  be  exonerated  by  the  failure  of 


were,  like  all  other  drawers  of  Bills  of  Ex- 1  payment  on  the  part  of  the  acceptor.    But 


44.4 


Civil 


THE    WUKLY   ItEPORTlR. 


Rulings. 


[Vol.  XVII. 


this  case,  we  observe,  has  nothing  whatever 
in  point  with  the  present  one.  An  agent 
under  ordinary  circumstances  would  be  equal- 
ly liable  with  his  employer  for  bills  drawn 
by  him  upon,  and  accepted  by,  that  employer ; 
but  in  this  case  the  defendant  Pigue  had 
actually  given  a  bond  for  the  money  due 
from  him  with  reference  to  some  bill-trans- 
action between  him  and  Palmer  and  Co. 

In  the  other  case  quoted  to  be  found  in 
Volume  II.,  Weekly  Reporter,  page  301,  the 
same  defendant  Pigue,  appellant,  vs.  Ram 
Kishen,  the  point  decided  had  reference 
to  the  notice  of  dishonor.  No  doubt,  there 
is  in  the  body  of  the  decision  some  remarks 
to  the  effect  that  an  agent,  unless  he  shows 
on  the  face  of  the  bill  of  exchange  that  he 
drew  it  as  agent,  cannot  set  up  the  fact  of 
agency  to  exonerate  himself  from  liability; 
but  that  was  not  the  point  oh  which  the 
decision  proceeded,  and  appears  to  have  been 
merely  an  obiier  dictum.  It  was,  moreover, 
a  point  which  has  reference  solely  to  the 
technical  procedure  of  English  Law,  which 
does  not  apply  where  there  is  proof  of  a  local 
custom.  But  there  is  also,  we  think,  another 
point  on  which  the  defendants,  appellants, 
are  entitled  to  succeed  in  this  appeal.  It 
is  quite  clear  that  the  plaintiff,  the  drawee, 
considered  the  defendant  Sham  Soondur 
Bysack  as  his  only  debtor,  he  received  part- 
payment  of  the  hoondee  from  him  and  gave 
him  time  in  which  to  pay  the  remainder,  and, 
under  ordinary  circumstances,  this  alone 
would  excuse  the  drawers  from  liability, 
because  they  were  entitled  to  receive  notice 
at  the  very  first  of  Sham  Soondur's  failure 
to  pay  the  money,  and  if  they  did  not  receive 
that  notice  they  would,  according  to  the 
ordinary  rule  of  laV,  not  be  bound  to  make 
arrangements  for  the  payment  of  the  hoon- 
dee ;  and  as  to  the  notice  itself  the  law  is,  that 
notice  shall  be  sent  to  the  drawer  of  the  bill 
at  the  time  dishonor  takes  place.  In  this 
case,  the  bill  fell  due  on  the  5th  of  Assar 
1276,  whereas  no  notice  of  its  having  been 
dishonored  was  sent  to  the  defendants, 
drawers  of  the  bill,  till  ten  months  after,  or 
in  Jeyt  of  the  following  year.  On  the  whole, 
we  think  that  the  plaintiff  never  considered 
the  defendants  (drawers  of  the  hoondee)  as  his 
debtors,  and  that  he  knew,  as  every  body  elafe 
must  have  known,  all  the  parties  being  in 
the  same  town  of  Dacca,  that  these  two  men 
were  ordinary  servants  of  Sham  Soondur 
Bysack,  and  only  drew  this  hoondee  in  the 
common  discharge  of  their  duties  z&gomash- 
iaSf  and  there  cannot  be  the  slightest  doubt 
that  the  plaintiff  looked  to  Sham  Soondur, 


^ 


and  to  Sham  Soondur  alone,  as  the  persoa 
from  whom  he  was  entitled  to  recover  his 
money. 

Under  these  circumstances,  we  think  that 
the  decree  of  the  Judge,  as  against  the  appel 
lants,  defendants  s  and  3,  is  wrong,  and  mast 
be  reversed.  This  appeal  is,  therefore,  de- 
creed with  costs,  payable  by  the  plaintiff, 
respondent.  The  decree  of  the  Judge  against 
the  defendant  No.  f ,  Sham  Soondur  Bysack, 
will  stand. 


The  7th  March  1872. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Debuttur  Lands—Sebait  or  Tmstee 
(Fraud  by)— Son  not  liable. 

Cases  Nos.  743  and  943  of  187 1. 

Special  Appeals  from  a  decision  passed  by 
the  Judge  of  Cuttack,  dated  the  istk 
March  tSyr,  affirming  a  decisim  of  the 
Moonsiff  of  Dhaumnuggur^  dated  the 
6th  July  i8yo, 

Goluck  Chunder  Bose  (one  of  the 
Defendants),  Appellant, 

versus 

Rughoonath  Sree  Chunden  Roy  (Plaintiff), 

Respondent. 

Baboos   Ohhoy  Chunder   Bose   and    Umhica 
Churn  Banerjee  for  Appellaot. 

Baboos  Chunder  Madhuh  Gkose  and 
Nil  Madhub  Sen  for  Respondent. 

A  person  who  succeeds  his  father  as  sebaii  or  trustee 
of  debuttur  lands  is  not  bound  by  any  acts  of  his  father 
done  in  fraud  of  the  trust. 

KempyJ. — We  do  not  think  it  necessary 
in  these  cases  to  call  upon  the  pleader  for  the 
respondent.  The  case  No.  943  was  taken  ap 
first,  and  it  is  admitted  that  one  judgmeot 
will  govern  both  appeals. 

This  case  was  remanded  by  this  Court  to 
the  Judge  of  Cuttack  to  iind,  ist,  whether  the 
plaintiff's  father  had  resigned  the  sebaitskip 
of  these  endowed  lands  to  the  plaintiff  ;2/r^^, 
whether  the  plaintiff  had  proved  possession, 
as  he  came  into  Court  for  confirmation  of 
his  possession,  and,  jrdly,  whether  he  was 
the  sebait  of  the  thalioor  or  not.  The 
Judge  has  very  carefully  considered  the  case, 
and  he  found  that  the  plaintiffs  father  did  , 
relinquish  the  sebaitship  and  the  endowed  ^ 
lands  to  the  plaintiff,  that  the  plaintiff  was  in 
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possession,  and  that  the  possession  of  Gobind 
Churn,  the  judgment-debtor  of  the  special 
appellant,  was  a  mere  bftiamee  possession. 

The  grounds  taken  in  special  appeal  are : 
V.-^That  the  relinquishment  to  the  plaint- 
iff by  bis  father  is  found  only  on  the  written 
:«tatement  of  the  father ;  that  the  written 
statement  of  one  defendant  is  no  evidence  as 
a^inst  a  co-defendant ;  and,  therefore,  there 
being  no  other  evidence  but  that  written 
Italement,  that  point  has  not  been  establish- 
ed. 2ndly. — That  both  Courts  having  found 
Ihat  the  holding  of  Gobind  Churn,  the 
ipccial  appellant's  judgment-debtor,  was  a 
hinamee  one,  the  plaintiff  cannot  set  up  his 
lather's  fraud. 

On  the  first  point,  it  is  very  clear  that 
ithere  is  evidence  independent  of  the  written 
statement  of  the  plaintiff's  father,  and  on 
Aai  evidence  the  lower  Court,  after  carefully 
tonsidering  the  whole  case,  has  come  to  the 
deliberate  conclusion  that  the  plaintiff's 
■fcther  did  relinquish  the  shehaitship  and  the 
^dowed  lands  to  the  plaintiff. 

On  the  second  point,  it  appears  that  the 
tihlt  of  the  property  was  endowed  property. 
It  is  not,  therefore,  such  a  property  as  the 
piaimiff's  father  could  sell  burdened  with  a 
tnisl.  It  is  resumed  rent-free  debuitur  lands, 
lands  endowed  and  the  proceeds  of  which 
are  appropriated  to  the  service  of  the  idol. 
The  plaintiff  succeeds  his  father  as  trustee  of 
that  property,  and  he  is  not  in  any  way  bound 
by  any  acts  of  his  father  done  in  fraud  of 
the  trust. 

The  appeal  must,  therefore,  be  dismissed 
^ith  costs.  This  judgment  will  govern 
special  appeal  No.  743  of  1871,  which  is  also 
dismissed  with  costs. 


\ 


The  7th  March  1872. 

Present : 

Toe  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Act  VHI.  of  1859,  s.  360— Costo  (of  first  Court) 
—Decree  of  Appellate  Court. 

No.  17  of  1872. 

Miscellaneous  Appeal  from  an  order  passed 
hy  the  Judge  of  Dacca,  dated  the  2nd 
October  iSyi,  affirming  an  order  of  the 
Subordinate  Judge  of  that  District ^  dated 
ihe^nt  May  iSyr. 

Huree  Kishore  Roy  and  others  (Objectors), 

Appellants  y 

versus 

Mothoora  Mohun  Roy  and  others  (Decree- 
holders),  Respondents. 

Vol.  XVII. 


Bahons  Doorga  Mohun  Doss  and  Nullit 
Chunder  Sen  for  Appellants. 

Bahoos  Chufider  Madhuh  Ghose  and  Sree-;; 
nath  Banner] ee  for  Respondents. 

Under  s.  360,  Act  VIII.  of  1859  (  which  must  be  com. 
strued  strictly),  a  jnd<jmcnt-debtor  is  only  liable  for  the 
amount  of  costs  which  are  specifically  mentioned  In  the 
schedule  attached  to  the  Tudee's  order.  Thus,  v'^Kere 
certain  suits  were  decreed  witn  costs  in  IheHrst  Co<irt, 
and  dismissed  with  costs  on  appeal,  but  there  was  no 
specification  in  the  Appellate  Court's  decree  that  the 
plaintiff,  the  losing  party,  should  pay  the  costs  incurr^ 
by  the  other  party  in  those  suits  in  the  first  Court,  il 
was  held  that  the  decree-holder  could  not  take  ttut  ex- 
ecution for  those  costs. 

Glover,  ^.— This  appeal  is  on  a  questton  of 
costs.  The  appellant  brought  certain-  sti its 
against  a  number  of  defendants  for  possession 
of  land.  Some  of  these  suits  he  won  in  the 
Court  of  first  instance  and  others  he  lost,  the 
order  of  the  Moonsiff  being  that  the  plaintiff 
should  gel  a  decree  for  certain  pk)ts  of  dand, 
and  with  regard  to  other  plois  his  suit  should 
be  dismissed,  and  that  the  costs  of  the  cases 
!  should  be  paid  proportionately  according  tb 
the  amounts  decreed  and  dismissed.       .  ^ 

Both  parlies  appealed  to  the  Subdrdinatp 
Judge,  and  the  result  was  that  the  appeal  qf 
the  plaintiff  with  regard  to  those  portions  of 
land  which  he  had  lost  in  the  first  Court 
was  dismissed,  and  the  appeal  of  the  'defence- 
ants  was  allowed  ;  in  other  words,  the  plaint- 
iff lost  the  whole  of  his  cases  -with  cbst&; 
and  the  question  now  is,  what  are  the  costs 
which  the  other  parly  is  entitled  to  recov^ 
in  execution  of  the  final  decree.  The  peti- 
tioner contends  that  he  can  only  Ue  liable 
under  the  provisions  of  section  360  of  the 
Civil  Procedure  Code  for  the  amount  of  costs 
which  are  specifically  mentioned  in  tKe 
schedule  attached  to  the  Judge's  decree,  an^i 
so  far,  we  think,  he  is  right.  The  words  of 
the  seccion  are  that  the  decree  in  appeal  shall 
state  the  amount  of  costs  incurred  in  tKe 
appeal,  and  by  what  parties  and  in  what  pro- 
portion such  costs  and  the  costs  in  the  original 
suit  are  to  be  paid.  Now,  unfortunately  for  the 
parties  who  succeeded  before  the  Judge,  fherp 
is  no  specification  in  the  Judge's  decree  that 
the  pjaintiff ,  the  losing  party,  is  to  pay  the  costs 
incurred  by  the  other  party  in  the  first  Court 
in  respect  of  those  suits  which  the  plaintifi 
won  in  that  Court;  and  as  this  section  of  the 
Code  of  Civil  Procedure  must  be  construed 
strictly,  we  think  that  the  decree-holder  can- 
not take  out  execution  for  these  costs.  . 

The  appeal  of  the  judgment-debtor  mnSt 
therefore  be  allowed,  and  the  t)rdter  of  thfe 
iower  GouTt  onthis  point  reverted.  * 
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The  7th  March  1872. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

yudges. 

Small  Cause  Court— Special  Appeal— Damagfes 
—Suit  by  Purchaser  (to  recover  Money  paid 
to  save  EsUte  from  Sale  in  Execution  6f 
Decree). 

Case  No.  936  of  1871. 

Special  Appeal  from  a  decision  passed  by  the 
Subordinate  Judge  of  Beerbhoom,  dated 
the  26th  May  i8ji,  affirming  a  decision  of 
the  Moonsiff  of  Gopalpore,  dated  the  yth 
September  i8yo, 

Raxngutty  Gangolly  and  others  (Defendants), 

AppellantSy 

versus 

Kuralee  Pershad  GangoUy  (Plaintiff), 
Respondent. 

Baboo  Bama  Churn  Banner jee  for  Appellants. 

Baboo  Nil  Madhub  Sen  for  Respondent. 

A  suit  to  recover  money  as  daina^es,measurine  the  loss 
to  which  plaifitiif  was  put  by  having  to  pay  on  behalf  of 
defendant  money  which  defendant  had  agreed  to  pay  out 
of  the  purchase-money  in  order  to  save  from  sale  in  ex- 
ecution of  a  decree  an  esUte  which  plair.tiflf  had  pur- 
chased from  him,  is  a  suit  cog^nizable  by  a  Small  Cause 
Court,  from  whose  decision  no  special  appeal  lies. 

Glover^  y.—  k  prf.liminary  objection  has 
been  taken  to  the  hearing  of  this  appeal,  on  ihe 
ground  that  the  suit  being  one  of  a  nature  of 
a  Small  Cause  Court  suit  no  special  appeal 
lies.  Il  appears  that  the  plaintiff  bought  a 
certain  share  of  landed  property  from  the 
defendant,  who  was  considerably  involved,  and 
against  whom  a  number  of  decrees  appear 
to  have  been  p^sed.  These  decrees  were, 
some  of  them,  a  burden  upon  the  property 
purchased  by  the  plaintiff,  and  on  the  purchase 
being  agreed  to,  it  was  arranged  that  the  pur- 
chase-money should  be  applied  to  pay  off  these 
decrees  for  the  satisfaction  of  which  that 
estate  might  have  been  sold.  One  of  these 
decrees,  No.  36,  was  afterwards  put  in  ex- 
ecution for  a  balance  of  money  due  on  it.  In 
that  execution  the  land  which  the  plaintiff 
had  purchased  was  attached ;  and  in  ortier  to 
save  it  from  sale,  he  paid  the  sum  of  money 
which  he  now  seeks  to  recover  in  this  suit. 

It  is  said  by  the  special  appellant's  pleader 
that  this  was  simply  a  contribution-suit,  and 
that,  therefore,  it  was  not  of  a  nature  cogniz- 
able by  the  Small  Cause  Court.  This  is  a 
mistake.  It  is  a  suit  to  recover  money  as 
damages,  these  damages,  measuring  ihe  loss 
to  which  the  plaintiff  was  put  by  having  to 


pay  money  on  behalf  of  the  defendant,  whidi 
money  the  defendant  ought  himself  to  ha«f 
liquidated  from  the  proceeds  of  the  purcbassN 
money  paid  to  him  by  the  plaintiff. 

It  is  contended  that  the  money  due  oq  tlni 
particular  decree,  No.  36,  amounting  to  i|ioQ 
rupees,  was  paid  off  by  the  defendant  at  th| 
time,  or  shortly  after  ihe  purchase  was  madej 
but  it  is  clear  that,  in  consequence  of  aftVi 
litigation,  the  sum  due  under  that  decree  bad 
swelled  up  considerably  above  i,icx;  rapee^ 
and  for  that  excess  execution  was  taken  onl 
on  the  plaintiff's  propeity.  It  seems  to  oi 
clear  that  the  plaintiff's  payment,  in  order  to 
save  that  property  from  sale,  was  caused  bj 
the  failure  of  the  defendant  10  penorm  bis 
part  of  the  agreement  or  contract,  which  was 
to  clear  the  estate  of  the  parficular  debt  for 
which  it  might  have  been  attached  and  sold 
under  the  decree  No.  36  aforesaid.  This  being 
so,  this  case  comes  under  the  purview  (rf 
section  6  of  the  Small  Cause  Court  Act;  sod 
being  a  suit  against  the  decision  of  which  tf 
special  appeal  can  be  heard,  this  appealli 
dismissed  with  costs. 


The  7th  March  1871.  ; 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A,  GIowv 

Judges, 

Remand— Fair  Opportunity  to  Plmntiff  toMSt 
Deteodant's  Case. 

Case  No.  938  of  1871. 

Special  Appeal  from  a  decision  passed  i^ 
the  fudge  of  East  Burdwan^  dated  the 
yth  June  iSjr,  reversing  a  decision  of 
the  Moonsiff,  dated  the  ist  March  tSji,  '< 

Shib  Pershad  Paituck  (Defendant), 
Appellant, 

versus 

Nubo  Kishen  Mookerjee  (Plaintiff), 
Respondent. 

Baboo  Nil  Madhub  Sen  for  Appellant 

Baboo  Homanath  Bose  for  Respondeat 

Hbld  that  the  Judge  was  perfe<5]tly  jusdfied  b 
remanding  the  case  where  the  suit  was  Instituted  onfte 
9th  February,  the  2>th  fixed  for  trial,  the  issues  recoftW 
and  defendant's  written  statement  put  in  on  the  IHIB, 
and  the  case  decided  the  next  day  without  a  fair  j^P**^: 
tunity  being  given  to  the  plaintiff  to  know  the  nw  tf 
defence  he  had  to  meet. 

Kemp,  7.— Wb  think  that  the  judge  to j 
done  right  in  this  case  to  remand  the  si»»  ^ 
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Tbe  case  was  instituted  on  the  9th  of  Febru- 
fjky.  The  28th  was  fixed  for  the  trial.  On 
Ike  aSth  issues  were  recorded,  and  the  de- 
Ifeodant's  written  statement  put  in.  The 
*was  decided  the  next  day.  As  the 
Ige  observes,  this  certainly  was  not  fair  to 
plaintiff  in  a  contested  case,  as  it  was 
[possible  for  him  to  know  what  line  of  de- 
rcehe  had  to  meet;  and  we  think  that  the 
fge  was  perfectly  justified  in  sending  back 
case  in  order  to  enable  the  plaintiff, 
indent  before  us,  to  meet  the  case  of  the 
Mant.  The  appeal  is  dismissed  with 
»ts. 


The  8th  iMarch  1872. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  F.  A. 
Glover,  Judges, 

Putneedar^Service   of  Notice  of 
(under  Reflation  VIII.,  18x9,  s.  8,  cl.  2)— 
tcfmal  of  Sale— Indemiiity  to  Purchaser 
(bj  Zemindar). 

Case  No.  576  of  1871. 

mat  Appeal  from  a  decision  passed  by 
the  Judge  of  Hooghly,    dated  the   2^h 
February   iSyr,    reversing   a    decision    of 
the  Second    Subordinate  Judge    of  that 
District f  dated  the  22nd  September  j8jo. 

^unt  Nath  Singh  and  others  (Plaintiffs), 

Appellants, 

versus 

Maharajah  Dheraj  Mahtab  Chund  Bahadoor 
*  and  others  (Defendants),  Respondents. 
• 

r'r.  J.   T,    Woodroffe  and    Baboos   Kalee 
Mohun  Doss,  Hem  Chunder  Bannerjee,  and 
!    Ram  Churn  Mitter  for  Appellants. 

Mr.  J,  W.  B.  Money  and  Baboos  Juggoda- 
nund  Mookerjee,  Chunder  Madhub  Ghose, 
Romanath  Bose,  and  Tarucknath  Sen  for 
Respondents. 

I  Personal  service  of  notice  of  sale  on  a  defaulting^  ^m^. 

9^«^isDota  sufficient  service  under  Regulation  V  III. 

nig^s.  8,cl.  2.  The  notice  should  be  stuck  up  in  the 

"  'ry  of  the  Collector,  and  a  copy  or  extract  of  the 

published  at  the  cutchery  or  principal  town  or 

>  iHr   ''^^  ^^  \9JiA  of  the  defaulter. 

j_^The  sale  In  this  case  having  been  reversed,  the  pur- 

naserwas  held  entitled,  under  section  14,  to  a  refund 

K))b  purchase-money  and  to  recover  his  costs  from  the 

annindar. 

I     ir 

K^^p,  Jn — The  special  appellant  in  this 
Ctte^  the  plaintiff  below,  is  the  putneedar 
of  a..€eitaaa  mehal  called  Ichchapore.    The 


defendants,  special  respondents,  are  the 
Maharajah  of  Burdwan,  the  zemindar,  and 
the  auction-purchaser. 

The  suit  was  to  set  aside  a  sale,  made  at 
the  instance  of  the  zemindar,  the  Rajah,  of 
a  putnee  talook  belonging  to  the  plaintiff. 
Damages  were  also  claimed. 

The  first  Court,  the  Subordinate  Judge 
of  Hooghly,  Baboo  Jugobundhoo  Bannerjee, 
found  that  the  receipt  of  service  of  hotice 
which  was  filed  on  behalf  of  the  zemindar, 
the  Rajah,  was  a  forgery,  and  his  decision 
on  this  point  is  not  interfered  with  by  the 
Judge  on  appeal.  The  Subordinate  Judge 
further  found  that  the  requirements  of  clause  2, 
section  8,  of  Regulation  VIII.  of  181 9,  had 
not  been  complied  with  in  this  case,  inas* 
much  as  no  notice  was  stuck  up  in  the 
cutchery  of  the  Collector,  and  no  copy  or 
extract  of  the  notice  was  published  at  the 
cutchery  or  principal  town  or  village  apon 
the  land  of  the  defaulter.  He,  therefore, 
reversed  the  sale.  On  the  question  of 
damages,  he  found  that  the  plaintiflfs  were 
clearly  defaulters,  and  that  it  was  gross  neg- 
lect on  their  part  that  they  did  not  enquire 
whether  a  suit  under  the  regulation  was  in- 
stituted against  them  within  the  prescribed 
time,  and  that  they  are  bound  to  abide  by 
the  loss  which  has  accrued  to  them  in  conse- 
quence of  their  own  laches. 

On  appeal  to  the  Judge  by  the  zemindar, 
there  being  no  cross-appeal  by  the  putnee^ 
dar  on  (he  question  of  damages,  we  find 
that  the  points  raised  in  appeal  are  not  the 
point  upon  which  the  Judge's  decision  turns, 
namely,  whether  personal  service  on  the 
putneedar  was  sufficient;  but  the  grounds 
of  appeal  were  directed  against  the  finding 
of  the  first  Court  on  the  question  of  fact, 
namely,  whether  the  receipt  of  service  of 
notice  was  a  forgery  or  not.  There  were 
other  grounds  of  appeal ;  but  there  was  no 
such  ground  that  personal  service  on  the 
talookdar  was  a  sufficient  compliance  with 
the  requirements  of  the  law.  Now,  as  already 
observed,  the  Judge  concurs  with  the  first 
Court  in  finding  that  the  receipt  filed  on 
behalf  of  the  zemindar  is  a  forgery.  He 
says :  *  There  is  no  reason  to  differ  from  the 
"lower  Court's  rejection  of  this  receipt, 
''  inasmuch  as  it  is  not  attested  in  any  way, 
"and  that  part  of  the  evidence  which  relates 
"to  the  act  of  signature  is  not  credible." 
The  Judge  goes  on  to  state  that,  looking  at 
all  the  probabilities  of  the  case,  he  is  of ' 
opinion  that  personal  service  on  the  put^ 
needars  has  been  proved  ;  and  he  infers  that 
the  evidence  as  to  personal  service  must  be 
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accepted,  because  the  puineedars  knew  that 
they  were  in  arrears,  because  they  knew 
tlieir  legal  obligations  with  respect  to  their 
rents,  and,  lastly,  with  reference  to  the  weak- 
niiss  of  their  excuses  for  not  having  tendered 
the  arrears  due  before  the  6th  or  7th  of 
Jeyt,  namely,  that  their  mookhtear  at  Mid na- 
ppre  said  that  the  sale  would  not  take  place 
before  the  lOlh  of  Jeyt.  On  these  pre- 
siunptions,  the  Judge  overrules  the  decision 
of.  the  first  Court,  and  holds  that  the  personal 
sjiTvice  having  been  proved,  the  object  of 
the  law  has  been  fulfilled,  that  the  defaulters 
had  an  opportunity  of  saving  the  estate  if  so 
minded f  and,  not  having  done  so,  the  sale 
n^ust  be  upheld.  The  decision  of  the  first 
Court  was  therefore  reversed. 
.  The  only  question  we  have  to  decide  in 
tb)s .  appeal  is  as  to  the  finding  of  the 
JiicJge,  that  the  personal  service  on  the  put- 
needar  was  a  sufficient  service  under  the  terms 
of  clause  2,  section  8,  Regulation  VIII.  of  1819. 
The  clause  enacts  that  istahars^  or  notices 
of  sale,  shall  be  stuck  up  in  some  conspicuous 
part  of  the  cutchery;  that  a  similar  notice 
sb^l  be  stuck  up  at  the  cutchery  of  the 
zemindar  himself;  and  a  copy  or  extract  of 
suqh  part  of  the  notice  as  may  apply  to  the 
individual  case  shall  be  by  him  sent  to  be 
similarly  published  at  the  cutchery,  or  at  the 
principal  town  or  village  upon  the  land  of 
the  defaulter.  The  clause  then  goes  on  to 
enact  that  the  zemindar  shall  be  exclusively 
answerable  for  the  observance  of  the  forms 
above  prescribed.  It  further  enacts  that,  if 
it  shall  appear  from  the  tenor  of  the  receipt 
or  attestation  of  three  substantial  persons 
residing  in  the  neighbourhood,  that  the  no- 
tice has  been  published  at  any  time  previous 
to  the  15th  of  tlR  month  of  Bysack,  it  shall 
be  a.  su^cient  warrant  for  the  sale  to  pro- 
ceed upon  the  day  appointed. 

Now,  in  this  case,  it  appears  to  us  very 
clear  that  the  first  requirement  of  this  clause 
of  the  law,  namely,  that  the  notice  of  sale 
shall  be  stuck  up  on  some  conspicuous  part 
of  the  cutchery  of  the  Collector,  has  not  been 
carried  out.  It  is  admitted  that  the  notice 
was  not  stuck  up  in  the  cutchery,  but  that  it 
was  pasted  into  some  book  which,  it  i^said, 
remains  in  charge  of  the  serishtadar^  and 
which  is  not  accessible  to  the  public  with- 
out the  permission  of  the  serishtadar.  It 
does  not  require  much  reasoning  to  see  that 
that  is  not  a  compliance  with  the  require- 
ments of  the  law. 

We  also  think  that  the  copy  or  extract  of 
the  notice  which  requires  to  be  stuck  up  at 
the  cutchery,  or  at  the   principal  town   or 


village  upon  the  land  of  the  defaulter,  hat 
not  been  so  published  as  directed  by  law. 
The   evidence  of  the  two    peadahs  of  thCt 
Rajah,      namely,     Shaikh      Amanut      and 
Ruhqmoo    alias    Feloo     in     the     case    c^ 
Amanut,   goes  to   show   ihat   they   went  to 
Dasspore,  and  not  to  Ichchapore,  alihoagli.i 
the    notice    was   directed   to    be   served  at. 
Ichchapore,  and  in  the  case   of  Rubumoo  , 
alias  Feloo,  he   deposes   that   he   went  to 
Dasspore,  and  that  he  did   not   go  to  the 
Ichchapore  cutchery  ;  he  also  states  that  al- 
though he  has  served  notices  several  times, 
on   this  putnttdar,    he   never   went  to  the 
cutchery  ;  he  does  not  certainly  say  Ichcha- 
pore cutchery,  but  as  he  had   already. s^d 
that  he  did  not  go  to  Ichchapore,  it  may  be 
safely  inferred  that  he  means  that  he  never 
went  to  Ichchapore  cutchery. 

The  learned  counsel  for  the  appellant  has 
called  our  attention  to  many  decisions  in  i 
which  it  has  been  ruled  that  the  requirement!  j 
of  clause  2 ,  section  8,  of  Regulation  VIIL1 
of  1819,  must  be  strictly  carried  out,  andtfast' 
the  responsibility  of  carrying  ihem  out  ac- 
cording to  the  letter  of  the  law  is  with  tbei 
zemindar.     We  think  it  sufficient  to  refer  on 
this  point  to  a  decision  of  the  late  Saddec^ 
Court  of  the  28th  August  1849.     That  wa»i 
a  decision  before  three  Judges,  who  were  very' 
competent  to  pass  an  opinion  upon  the  con- 
struction to  be   put    upon    the    regulation* 
Those  learned  Judges  held  that  the  duty  of  the  . 
zemindar  under  clause  2,  section  8,  of  RegOf^ 
lation  VIII.  of  18 19  was  an  indispensable 
duty  ;  that  he  is  bound  to  serve  notice  on 
the  defaulter  either    at  his    cutchery  or  at 
the  principal  town  or  village  on  the  land  ok 
the  defaulter;   and  they  further   give  it  as. 
their  opinion  that  the  land  of  the  puinee  in- 
arreav  is  what  is  meant  in  the  regulation  hf 
the  words  "land  of  the  defaulter.'*     We,  theif  ■ 
fore,  think  it  very  clear  that  the  requirerocntf  n 
of  the  law  have  not  been  complied  with  in-j 
this  case,  and  that  the  sale  must  be  reversed.  •; 

Mr.  Money,  who  appears  for  the  auction- 
purchaser  who  has  been  made  a  party  to  this ' 
suit,  has  called  our  auention  to  section  14 
of  Regulation  VIII..  more  particularly  to  the 
latter  portion  of  the  section,  which  ^i^^* 
that  *'  the  purchaser  shall  be  made  a  paSf 
in  such  suits,  and  upon  decree  passing  foi- 
reversal  of  the  sale,  the  Court  shall  be  care- 
ful to  indemnify  him  against  all  loss  at  the 
charge  of  the  zemindar  or  person  at  whose 
suit  the  sale  may  have  been  made." 

We  are  informed  that  the  purchase- 
money  is  still  in  the  h^nds  of  the  Collector. 
We,  therefore,  (^ecree   the   special  appeal,.' 
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reverse  the  decision  of  the  Judge,  and  restore 
jtbai  of  the  first  Court.  .The  plaintiff's  costs 
^  both  Courts,  including  the  costs  of  this 
fouri,  will  be  paid  by  the  Rajah  with  inier- 
K  The  purchaser,  defendant,  will  also  be 
(pjlitled  to  recover  his  costs  from  the  Rajah 
ioclnding  the  costs  of  this  Court,  and  the 
purchase-money  will  be  refunded  to  him. 
The  plaintiffs  and  the  purcha-^er  will  re- 
cover separate  costs  from  the  Rajah. 


The  nth  March  1872. 

Present : 

T%e  Hon't)le  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Abatement  of  Rent  (not  previously  paid)— Act 
VIII.  of  X869  B.  C,  8.  19. 

Case  No.  941  of  1871. 

ificial  Appeal  from  a  decision  passed  by 
'  the  Judge  of  Hooghly^  dated  the  jrd 
August  iSji,  reversing  a  decision  of  the 
Moonsiff  of  Sulkeay  dated  the  i^th  May 
/Syr. 

iiojanath  Koondoo    Chowdhry   and   others 
(Defendants),  Appellants, 

versus 
Unant  Ram  Dutt  (Plaintiff),  Respondent, 

■ 

'Maboo  Mohendro  Lall  Seal  for  Appellants. 
Baboo  Becharam  Mookerjee  for  Respondent. 

A  ryot  who  has  held  his  land  for  a  few  months,  and 
ky&paid  no  rent  at  all,  cannot  sue  for  an  abatement  of 
rent  on  the  ground  that  the  land  on  measurement  is  less 
than  the  quantity  mentioned  in  his  pottah. 

Glover,  f. — It  appears  to  us  that  the 
plaintiff  has  no  right  to  claim  an  abate- 
ment in  this  suit.  He  is  a  mokurrureedar 
▼ho  took  a  pottah  from  the  zemindar  for 
I  beegah  5  cottahs  of  land  within  defined 
bonndaries,  and  comprised  in  two  plots  at  a 
rent  of  Rs.  12-5-5,  Some  four  or  five 
months  after  taking  the  pottah,  he  measured 
Afr  land  and  found  it  to  be  9  cottahs  short. 
Ik  accordingly  sues  for  an  abatement  of 
tae  rent.  Now,  the  only  law  under  which 
ht  can  come  is  section  19  of  Act  VIII.  of 
1^69  B.  C.  That  section  says  that  a  ryot 
with  a  right  of  occupancy  can  claim  abate- 
ment of  the  rent  previously  paid  by  him  if 
the  area  of  the  land  has  been  "  diminished 
by  diluvion  or  otherwise."  It  is  clear  that 
the  area  of  this  land  has  not  been  diminished, 
either  by    diluvion  or   otherwise,   inasmuch 


as  it  is  in  precisely  the  same  state  now  as 
when  it  was  leased  to  the  plaintiff.  The 
other  clause  of  the  section  under  which  he 
might  have  come  is  the  one  which  provides 
for  an  abatement  if  the  quantity  of  land  held 
by  the  ryot  has  been  proved  by  measurement 
to  be  less  than  the  quantity  "  for  which  rent 
has  been  previously  paid  by  him."  And  if 
the  plaintiff  had  paid  his  12  rupees  5  annas 
5  gun  das  for  x  beegah  5  cottahs  of  land, 
he  might  have  probably  succeeded  in  this 
suit  by  showing  that  the  land  was  not 
1  beegah  5  cottahs  in  area;  but  he  has  only 
held  the  land  for  two  or  three  months,  and  it 
is  admitted  that  he  has  paid  no  rent  at  all;  and 
it,  therefore,  appears  to  us  that  he  has  no 
ri«;ht  to  come  into  Court  for  an  abatement  of 
\i\^  jumma.  We  observe  further  that  in  the 
kubooleut  executed  by  the  plaintiff,  he  dis- 
tinctly agreed  to  take  the  land  as  it  stood, 
namely,  the  quantity  .of  land  contained 
within  certain  boundaries  as  representing  the 
land  for  which  he  agreed  to  pay  a  certain 
amount  of  Vent. 

The  special  appeal  must,  we  think,  be 
allowed  and  the  judgment  of  the  Lower  Ap- 
pellate Court  reversed  with  costs. 


The  nth  March  1872. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A, 
Glover,  Judges. 

Burden  of  Proof— Alleg^ation  of  Lakheraj  and 
Mokurruree  Title. 

Case  No.  919  of  1871. 

Special  Appeal  from    a    decision  passed  by 
the  Judge  of   West  Burdwan,  dated  the 
igth    May   i8ji,    reversing  a  decision  of 
the  Moonsiff  of  Oomdah,    dated  the  j/j/ 
January  i8ji, 

Huree  Narain  Roy  and  another  (PiaintiflFs), 

Appellants^ 

versus 

Doorga  Churn  Deghooriah,  one  of  the 
*         (Defendants),  Respondent. 

Baboo  Nil  Madhub  Sen  for  Appellants. 

Baboo  Rash  Beharee  Ghose  for  Respondent. 

In  a  suit  for  confirmation  of  possession  of  certain 
lakheraj  and  mokurruree  land,  and  for  a  declaration 
that  plaintiff  has  a  lakheraj  and  mokurruree  title,  the 
onus  is  on  him. 

Glover,  J. — This  seems  to  be  a  case  of 
jome  hardship,  as  it  has  been  put  before  us 
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by  the  pleader  for  the  special  appellant,  but 
it  is  one  in  which  we  ipanifestly  cannot  inter- 
fere under  the  law  of  special  appeal. 

The  plaintiff  being,  as  he  says,  in  posses- 
sion of  certain  lakheraj  and  mokurruree 
lands,  came  into  Court  for  confirmation  of 
that  possession^  and  to  have  it  declared  that 
he  has  a  lakheraj  and  mokurruree  title,  his 
cause  of  action  being  the  rejection  of  a  claim 
which  he  had  made  on  the  zemindar  taking 
out  execution  in  an  Act  X.  suit. 

The  first  Court  found  for  the  plaintiff,  con- 
sidering that,  under  the  circumstances,  the 
onus  prohandi  was  upon  the  defendant,  the 
zemindar.  The  Judge  on  appeal  places  the 
onus^  and  we  think  quite  properly,  on  the 
plaintiff,  and  finding  that  he  was  unable  to 
prove  either  his  lakheraj  or  his  mokurruree 
right,  dismissed  his  suit. 

The  only  substantial  point  taken  in  special 
appeal  is  that,  as  a  matter  of  fact,  the  question 
of  lakheraj  and  mokurruree  has  been  decid- 
ed as  between  the  plaintiff  and  defendant  in 
a  former  suit,  and  that  the  Judge  was  wrong 
in  allowing  no  weight  to  the  decision  in  that 
suit,  on  the  ground  that  the  judgment  had 
been  reversed  by  the  High  Court,  inasmuch 
as  it  had  not  been  so  reversed.  It  appears 
that  the  zemindar  brought  a  suit  for  the 
resumption  of  the  land  now  in  dispute  as 
being  part  of  his  mdl  estate.  The  first 
Court  dismissed  it  on  the  13th  of- June  i860. 
On  appeal  to  the  Judge  this  order  was  re- 
versed; but  the  High  Court  on  special  appeal 
remanded  the  case,  in  order  that  it  might 
be  tried  with  reference  to  the  precedent 
laid  down  in  the  case  of  Khelatchunder 
Ghose,  *  this  precedent  being  that  in  cases 
where  a  zemindar  sued  for  resumption  of 
lakheraj  land,  it  was  on  him  to  start  his 
case  and  show  that  the  land  had  paid  rent  to 
him  as  mdl  zX  some  time  subsequent  to  the 
permanent  settlement.  Clearly,  therefore,  the 
decision  of  this  Court  reversed  the  decisions 
of  both  the  Courts  below,  and  remanded  the 
case  for  a  re-trial  upon  a  fresh  issue,  the  onus 
being  placed  on  the  plaintiff.  The  Judge 
was,  therefore,  right  in  saying  that  the 
original  decision  of  the  Moonsiff  in  favor  of 
the  ryot  was  reversed,  and,  therefore,  was^o 
evidence  in  favor  of  the  plaintiff.  Then 
again  it  is  said  that,  after  the  remand,  there 
was  another  decision  which  had  the  effect  of 
declaring  this  land  to  be  lakheraj.  This 
decision  was  an  order  passed  by  the  Moonsiff 
on  the  occasion  of  the  zemindar  bringing  a 
fresh  suit  for  resumption,  to  the  effect  that,  as 


the  case  was  not  proceeded  with  by  the  piaial* 
iff,  it  should  be  struck  off  on  default,  the 
defendant  getting  his  costs.  It  is  clemr,  JErom 
reading  the  decision  of  the  Moonsiff,  that  theiv 
was  no  adjudication  on  the  merits.  This' 
decision  would  probably  be  a  bar  to  the  se* 
mindar's  bringing  another  suit  against  the 
same  party  for  resumption  of  these  lands,  biK 
it  will  not  supplement  the  plaintiffs  weakness 
of  proof.  The  plaintiff  has  chosen  to 
come  into  Court  (most  unnecessarily  it  SfK 
pears  to  us)  for  a  declaration  of  hb  title,  sftd 
cannot  take  this  '*  striking  off  "  as  proof  of  it 
He  alleges  and  offers  to  prove  that  he  holds 
rent-free  under  a  certain  taidad^  and  at  a  fixed 
rent  under  a  mokurruree  pottah,  and  he  wis 
bound  to  prove  these  documents^  The  Judge 
finds,  as  a  matter  of  fact,  that  he  has  not 
proved  either  of  them. 

The  special  appeal  must  be  dismissed  with 
costs. 


•  3  W.  R.  258. 


The  1 2th  March  1872. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Limitation— Cause  of  Action. 

Case  No.  940  of  1871. 

Special  Appeal  from  a  decision  passed  iy 
the  Subordinate  Judge  of  Dacca^  dated 
the  nth  May  iSji^  affirming  a  decision 
of  the  Moonsiff  of  ^araiugunge^  dated 
the  igth  September  18 jo, 

Kalee  Kishore  Sen  and  others  (Defendants), 

Appellants^ 

versus 

Nilamber  Sen  (Plaintiff),  Respondent. 

Baboos  Romesh  Chunder  Miller  and  Issur 
Chunder  Doss  for  Appellants. 

Baboo  Huree  Mohun  Chuckerbutty  for 
Respondent. 

Plaintiff  brought  a  suit  within  the  very  verge  of  the 
period  of  limitation,  but  did  not  obtain  a  decree,  as  it 
was  held  that  no  fresh  order  was  required  in  that  mmi 
and  that  an  order  passed  in  a  former  suit  wassaffidoic 
for  the  purpose  of  that  case.  Instead  of  appealing  fron 
that  decision,  he  brought  the  present  sutt,  whicD^  was 
held  barred  by  limitation,  his  cause  of  action  remaiaiig 
intact. 

KemPy  J. — This  case  is  an  illustnition  of 
the  maxim  that  hard  cases  make  bad  law. 
There  is  no  doubt,  and  it  is  admitted,  that  the 
plaintiff  is  entitled  to  an  8 -annas  share  ill 
this    property.      The   defendant   docs  tioC 
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dispute  that ;  but  what  the  defendant  say«  is 
this,  that  the  plaintiff's  suit,  dating  from  his 
tdmitted  cause  of  action,  is  barred,  owing  to 
the  adverse  possession  of  the  defendants  for 

'%  period  of  more  than  1 2  years  prior  to  suit. 
Now,  we  have  to  look  first  to  the  cause  of 
iction,  which  in  this  case  admittedly  arose  on 
the  ist  of  Bysack  1260.  The  present  suit 
is  not  instituted  until  the  23rd  of  Falgoon 
1276;  therefore  clearly,  unless  something 
intervenes  between  these  two  dates  taking 
the  case  out  of  the  Statute  of  Limitation,  the 
plaintiff's  suit  is  barred.  The  plaintiff  states 
in  hb  plaint  that,  although  ostensibly  his 
canse  of  action  arose  on  the  ist  Bysack  1260, 
when  he  was  ousted,  he  is  entitled  to  date 
that  cause  of  action  from  1864,  when  the 
defendant's  application  to  execute  the  decree, 
obtained  as  between  him  and  the  plaintiff,  was 
struck  off  in  default  of  prosecution,  it  is 
stated,  and  this  appears  to  be  also  admitted, 
that  the  present  defendant,  special  appellant, 
soed  in  i860  in  a  suit,  No.  221,  the  pre- 
sent plaintiff  to  recover  the  costs  incurred  in 
improving  the  lands  in  dispute,  the  said 
Improvements  being  described  as  bhurat 
khuruch;  and  on  the  22  nd  November  1862 

[  the  plaintiff  obtained  a  decree  to  the  effect 
that  the  defendants  were  to  remain  in  posses- 
sion of  the  disputed  lands  until  the  plaintiff 
in  the  present  case,  the  defendant  in  that 
case,  paid  the  costs  of  filling  up,  and  that  if 
the  plaintiff  did  not  pay  these  costs,  he  would 
be  entitled  only  to  the  profits  of  his  share  in 
the  lands  as  they  stood  before  these  improve- 
ments were  made.  In  1865  the  plaintiff,  not 
havinfl^  in  the  meantime  paid  these  costs, 
Ned  for  possession  of  his  share  in  the  dis- 
puted lands,  offering  to  pay  the  costs  award- 
ed to  the  defendants  in  1862.  In  that  suit 
of  1865  the  plaintiff  framed  his  suit  on  the 
same  cause  of  action,  namely,  the  ouster  of 
the  i8t  of  Bysack  1260,  and  his  suit  then  was 
broQgbt  within  the  very  verge  of  the  period 
of  limitation,  but,  however,  it  was  just  in  time. 
He  did  not  obtain  a  decree  in  that  suit,  as  it 
was  held  that  no  fresh  order  was  required  in 
that  suit,  and  that  the  former  order  which 
was  passed  in  the  suit  of  1862  was  all- 
sufficient  for  the  purposes  of  that  case,  and 
that  the  former  order  must  be  carried  out, 
the  lands  being  then  described  as  No.  i  in 
the  suit,  and  admittedly  the  disputed  lands. 

The  special  respondent,  instead  of  appeal- 
ing the  case  to  this  Court,  has  brought  the 
present  suit,  which,  as  already  stated,  was  in- 
stiuited  in  Falgoon  1276  ;  and,  therefore,  his 
cause  of  action  remaining  intact,  namely,  the 
ouster  on  the  ist  Bysack  1260,  and  the  suit 


being  brought  in  Falgoon  1276,  it  is 
undoubtedly,  however  hard  the  case  may  be 
barred  by  the  Statute  of  Limitation.  We, 
therefore,  reverse  the  decisions  of  both  the 
lower  Courts,  and  decree  the  appeal  with  all 
costs. 


The  15th  March  1872. 

Present : 

The  Hoa'ble  \.  G.  Macpherson  and  Dwarka- 
nath  Milter,  Judges. 

Limitation— Suits  for  Shares  in  Joint  Family 
Property—Act  XIV.  of  1859.  ■-  >>  cL  13. 

Special    Appeal  from    the    24'Pergunnahs, 

Prosunno  Coomar  Mookerjee  and  others 
(Defendants),  Appellants, 

versus 

Shama  Churn  Mookerjee  (Plaintiff), 
Respondent, 

Baboo  Mohesh  Chunder  Chowdhry  for 

Appellants. 

Baboo  Shama  Churn  Mitter  for 
Respondent. 

In  rulingf  that  a  suit  to  enforce  the  rig^ht  to  a  share  in 
certain  property ,  on  the  ground  that  it  is  joint^family 
property,  is  not  barred  under  Act  XIV.  of  it>59>  section  1 , 
clause  13,  it  is  not  enouf^h  to  find  that  the  plaintiff  had 
occasionally  received  money  from  the  defendant,  and 
that  his  sister  continued  to  live  in  what  had  originally 
been  the  joint-family  dwelling-house,  but  there  must  bic 
a  distinct  finding  as  to  what  payments  (if  any)  have 
been  made  to  the  plaintiff  withm  12  years  next  prior  to 
the  date  of  the  institution  of  the  suit  by  the  person  in 
possession  or  management  of  the  property  on  account 
of  the  plaintiff's  alleged  share. 

Macpherson^  J .  (Dwarkanath  Mitter^  J,, 
concurring). — One  of  the 'principal  grounds 
of  defence  in  this  suit  was  limitation.  The 
lower  Courts  have  found  that  the  suit  is 
not  barred,  the  Subordinate  Judge  being  of 
opinion  that  the  plaintiff  had  occasionally 
received  money  from  the  defendant,  and  that 
his  sister  continued  to  live  in  what  had  origin- 
ally been  the  joint-family  dwelling-house. 

This  is  a  suit  to  enforce  the  right  to  a  share 
in  certain  property,  on  the  ground  that  it  is 
join^family  property.  Such  a  suit  must, 
under  clause  13,  section  i.  Act  XIV.  of  1859, 
be  brought  within  twelve  years  from  the  death 
of  the  person  from  whom  the  property  alleged 
to  be  joint  is  said  to  have  descended,  or  from 
the  date  of  the  last  payment  to  the  plaintiff, 
or  any  person  through  whom  he  claims,  by 
the  person  in  the  possession  or  management 
of  such  property  or  estate  on  account  of  such 
alleged  share.     The  property  alleged  to  be 
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joint  in  this  suit  is  said  to  have  descended 
from  Tarachand,  and  Tarachand  died  some 
fifty  or  sixty  years  ago.  The  plaintiff's  case, 
therefore,  must  rest  upon  payments  to  the 
plaintiff,  or  someone  through  whom  he  claims, 
made  on  account  of  his  alleged  share  by  the 
person  in  the  possession  or  management  of 
the  property  within  12  years  from  the  insti- 
tution of  the  suit. 

It  is  wholly  denied,  on  behalf  of  the  defend- 
ants, that  any  such  payments  have  been  made, 
and  the  finding  of  the  Subordinate  Judge  is 
as  follows : ''  It  is  manifest  that  Doorgamonee, 
the  sister  of  the  plaintiff,  lives  in  the  family 
dwellmg«hou8e  of  Tarachand,  and  that  the 
plaintiff  occasionally  received  money  from  the 
defendants.  The  witness  says  that  the  plaint- 
iff received  the  said  money  as  alms,  and  not 
as  the  profit  of  a  shareholder.  It  appears,  at 
first  sight,  that  the  said  assertions  of  the 
witnesses  are  invented  for  the  benefit  of  the 
defendants,  his  brothers-in-law.  In  fact,  by 
this  it  is  manifest  that  the  plaintiff  resided  in 
the  family  dwelling-house  of  Tarachand 
through  his  sister,  and  received  money  from 
the  defendant  as  profit  of  the  estate." 

This  finding  is  very  vague,  and  does  not 
indicate  that  any  of  the  payment  relied  on 
were  payments  made  within  twelve  years. 
And  it  is  simply  absurd  to  say  that  the  plaintiff 
resided  in  the  family  dwelling-house  throug^h 
his  sister,  or  by  reason  of  the  fact  of  his  sister 
having  lived  there. 

The  case  will  be  remanded  to  the  Lower 
Appellate  Court,  which  must  find  expressly 
and  distinctly  what  payments  (if  any)  have 
been  made  to  the  plaintiff  within  the  13  years 
next  prior  to  the  date  of  the  institution  of 
this  suit  by  the,  person  in  possession  or 
management  of  the  property  on  account  of 
the  plaintiff's  alleged  share.  It  must  be  borne 
in  mind  that  payments  made  to  the  plaintiff 
are  not  necessary  payments  made  on  account 
of  his  alleged  share;  and  the  Court,  if  it  finds 
that  any  payments  were  made,  must  find  on 
account  of  what  share,  in  what  property,  and 
by  whom  those  payments  were  made.  It  is 
the  more  necessary  to  consider  in  respect  of 
what  property  any  payments  which  ma^'  be 
proved  were  made,  because  there  are  two 
classes  of  property  which  are  the  subject  of 
the  present  suit.  The  one  is  property  which 
originally  belonged  to  Tarachand,  and  the 
other  is  property  which  does  not  form  part 
Off  the  original  property  of  Tarachand,  but 
which  has  been  subsequently  acquired.  If 
the  Lower  Appellate  Court  shall  find  as  a 
fact  that  any  payments  have  really  been  made 
to  the  plaintiff  on  account  of  his  share  in  any 


joint-property,  the  Court  must  consider  c«e-  ' 
fully  what  class  of  property  is   affected  by  ' 
the   payment  proved,    bearing  in  mind  the  ! 
separation  in  residence  which  admittedly  has  { 
taken   place   between  the  plaintiff  and  •the*' 
others.     Finally,  the  Court  most^  with  refer*  ' 
ence  to  the  admitted  long  separation  in  resid- 
ence between  the  plaintiff  and  the  defendants 
(other  than  the  son  of  the  nephew,  the  plaint* 
iff),  decide  to  what  extent  the  plaintiff  is  now 
joint  in  as  regards  these  defendants.     Costs 
will  follow  the  result  of  the  remand. 


The  15th  March  1872. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Suit  for  Rent  bj  defined  Sharehokfor— Proof  of 
separate  Coilection  And  Payaieat  of  Reat^ 
Notice  ~Act  X.  of  1859,  s.  13. 

Case  No.  682  of  1871  under  Act  X.  of  1^5^  ' 

i 

special  Appeal  from  a  decision  passed  if  \ 
the  Judge  0/  Dacca,  dated  the  21st  March  \ 
tSyiy  afirming  a  decision  of  tfu  Depu^  4, 
Collector  of  Manic  kg  unge,  dated  the  28ti*\ 
November  i8yo.  1 

Salehoonissa  Khatoon  (Defendant),         ^ 
Appellant^ 

versus 

Mohesh  Chunder  Roy  and  others  (Plaintiffs), 

Respondents. 

Bahoos  Sreenath  Doss  and   Chunder  Mah- 
dub  Ghose  for  Appellant. 

Baboos  Kalee  Mohun  Doss^  Doorga  Mfikmn 
Doss,     and    Nullit     Chunder     Sen    forji 
Respondents.  | 

A  suit  for  rent  by  the  15  annas  6  pie  shareholders  was  i 
held  to  be  maintainable  where  there  was  no  dispcte  te  -i 
to  the  extent  of  plaintiffs'  share  ;  but  they  set  forth dis*  : 
tinctl>^  in  their  plaint  the  extent  of  their  share  and  that 
of  their  co-sharer,  where  the  co-sharer  was  made  a  de» 
fondant,  and  no  objection  made  by  him  as  to  theeiteot 
of  their  respective  shares,  nor  did  the   ryot<.defexidaikt 
contend    in  his  written  statement   that  ibe  plainti]&' 
share  was  not  what  it  was  said  to  be,  namely,  15  amm 
6  pies,  and  where  there  was  a  clear  finding  by  the  first 
Court  that  the    6-pie    shareholder  had    collected  and 
enjoyed  the  rents  of  his  share  separately,  and  that  the 
ryot-defendant  had  paid  the  rents  sepa'ratelv  fbr  this  6 
pie  share. 

Where  a  decree  of  1S4S  g-ave  plaintiffs  the  right  to  • 
assess  and  to  receive  the  rents  for  each  year  according 
to  the  assessment  made  for  that  particular  year,  a  notice 
under  section  13,  Act  X.  of  1859*  was  held  not  Beoessw 
when  the  rent  found  assessable  for  the  years  for  tiriuc- 
rent  was  claimed  varied  from  what  was  found  assessfthfe 
in  1848. 

^emp,  J,— The  defendant  fs  the  speciil 
•appellant  in  this  case.     It  appears  that  tii« 
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qiectal  respondents,  so  far  back  as  in  the 
fear  1848,  obtained  a  decree  entitling  them 
10  assess  the  lands  held  by  the  special  appel- 
lant. The  plaintiffs  are  in  this  position  that, 
ikhough  they  are  admittedly  the  zemindars 
bnd  the  defendant  aimiiiedly  their  tenant, 
khe  latter  has  been  able  to  keep  his  landlords  at 
|ann*s  length  for  23  years,  and  has  not  during 
All  that  time  paid  one  pice  of  rent.  The 
|>laintiifs  in  a  former  suit,  in  which  they 
•itempted  to  recover  the  rents  due  according 
to  the  assessment  which  had  iieen  made 
upon  the  decree  of  the  Civil  Court,  were 
foiled,  because  their  case  was  barred  under 
the  Statute  of  Limitation.  Their  present  suit 
ii  brought  for  the  rents  of  the  years  1272, 
1273,  and  1274.  I'hey  state  that  they  are 
15  annas  6  pie  shareholders,  and  that  the 
er  6  pie  shareholder,  not  having  joined 
h  Chem  in  the  suit,  has  been  made  a  co- 

adant  with  the  tenants. 
The  first  Court,  in  a  very  careful  decision 
the  objection  raised  by  the  defendant, 
t  this  suit  on  the  part  of  the  plaintiffs, 
\  were  fracfional  shareholders,  would  not 
as  the  defen  lant  had  not  paid  them  rent 
teU",  and  the  plaintiffs  had  not  collected 
Ir  rents  separately  for  their  15  annas 
pie  share,  came  to  this  conclusion,  namely, 
lat  there  were  proceeiings  on  the  record 
ich  showed  that  the  6  pie  share  of  the 
defendant  is  distinct,  and  that  this  co- 
fendant  did  recover  their  rents  separately, 
d,  therefore,  the  objection  as  to  the  frame 
the  suit  was  overruled  by  the  first  Court, 
e  Deputy  Collector  then  proceeds  to  com- 
nt  upon  the  hardship  of  the  plaintiffs'  posi- 
lon,  in  which  remarks  we  entirely  concur; 
d  he  then  goes  on  to  say  that  to  do  justice 
the  plaintiffs,  it  Is  left  to  the  Court  by  the 
t  means  in  its  power  to  determine  what 
•unt  of  rents  the  defendants  received 
and  enjoyed  during  the  three  years,  namely, 
the  three  years  for  which  rent  is  claimed. 
Accordingly,  an  Ameen  was  deputed  by  the 
epaty  Collector  to  report  what  amount  of 
d  out  of  the  entire  area  of  the  tenure  was 
Itlvated  during  each  of  the  three  years. 
his  investigation  was  made  in  the  presence 
f  both  parties,  and  the  result  was  embodied 
n  a  statement  annexed  to  the  roedad  of  the 
meen.     Objections  as  usual  were  raised  by 

(he  defendant  wiih  reference  to  the  inquiry 
rf  the  Ameen,  and  one  of  ihem  is  strangely 
inconsistent  with  the  theory  set  up  by  the 
|j»leader  for   the    defendant   in   this    Court, 
■  fiamely,  that  lands  other  than  the  lands  of 
tbe  defendant's  tenure  had  been  measured  by 
Ac  Ameen  and  included  as  belonging  to  the 
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tenure  of  the  defendant.  The  objections 
were  considered  bv  the  first  Court  to  be 
groundless.  The  Deputy  Collector  says  that 
the  Ameen,  for  the  purposes  of  this  suit,  had 
inquired  and  ascertained  what  amount  of 
the  decreed  area  was  cultivated  durino:  each 
year,  the  quality  of  the  land,  and  the  differ- 
ent sorts  and  different  rates,  and  it  was  found 
on  these  calculations  that  for  the  year  1272 
Rs.  1,561-1  anna  6  pie,  for  the  year  1273 
Rs.  1,558-5  annas,  and  for  the  year  1274 
Rs.  1,555-7-9.  were  due  by  the  defendant, 
or  a  toial  of  Rs.  4,674-14-3.  From  this  sum 
the  6  pie  share  of  the  co-defendant  was 
deducted,  and  also  a  20  per  cent,  allowance 
as  malikana  and  surutijamee^  as  per  order 
of  the  Civil  Court  of  1858,  and  the  t-Hal 
amount  decreed  to  the  plaintiffs  was  Rs.  3,623 
I  anna  5  pie. 

On  appeal,  this  decision  was  upheld  by 
the  Judge  of  Dacca,  Mr.  Abercrombie.  He 
also  overruled  the  objections  as  to  the  frame 
of  the  suit;  and  with  reference  to  the  defend- 
ant's objections  to  the  Ameen's  proceedings, 
he  says  that  he  sees  no  fair  reason  for 
doubting  their  correctness  or  supposing  that 
they  were  not  honestly  conducted.  l*he  ap- 
peal was,  therefore,  dismissed  by  him. 

Three  grounds  are  taken  before  us  in 
special  appeal,  the  first  ground  being  that, 
as  there  is  no  proof  that  the  plaintiffs  have 
as  15  annas  6  pie  shareholders  ever  received 
the  rent  of  their  share  separately  from  the 
defendant,  or  that  the  defendant  ever  paid 
rent  in  separate  proportion  to  the  separate 
shareholders,  the  suit,  under  various  pre- 
cedents quoted  by  the  special  appellant's 
pleader,  should  have  been  dismissed.  There 
are  also  precedents  the  o.her  way,  which 
have  been  brought  to  our  nofice  oa  the  other 
side,  but  this  case  is  not  at  all  on  all  fours 
with  any  of  those  cases.  In  this  case  there 
is  no  dispute  as  to  ihje  extent  of  the  plaintiff's 
share;  he  sets  forth  his  share  distinctly  in  his 
plaint ;  and  he  also  defines  the  extent  of  the 
share  of  his  co-sharer.  Trial  co-sharer  was 
made  a  defendant,  and  no  objection  is  made  by 
him  to  the  statements  of  the  plaintiffs  as  10 
the  extent  of  their  respective  shares ;  nor  does 
the  defendant,  the  ryot,  contend  in  his  writ- 
ten statement  that  the  plaintiffs'  share  is 
not  what  it  is  said  to  be,  namely,  1  5  annas 
6  pii;  and  then  there  is  a  clear  finding  by 
the  first  Court  that  the  6  pie  shareholder 
has  collected  and  enjo}eJ  the  rfcnis  of  his 
share  separately,  and  that  the  defendant  has 
paid  the  rent  separately  for  this  6  pie  share. 
Therefore,  the  present  case  is  clearly  one 
not  governed  by  any  of  the  decisions  brought 
'  e7-a 


454 


Civil 


THE   WEEKLY    REPORTER. 


Rulings, 


[Vol.  XVII 


_— 

which  the  cultivated  lands  for  each  oTtlie 
years  1272,  1273,  and  1274  are  entered 
separately.  Fie  also  gives  a  kussumwaree 
statement  of  these  lands,  and  he  then  throvt 
upon  each  description  of  land  the  jate> 
already  approved  of  by  the  Court.  Wi 
think  that,  in  doing  this,  the  Ameen  carried 
out  the  orders  of  the  Court,  and  that  boiii 
Courts  were  perfectly  justified  in  coming  10 
the  opinion  they  have  expressed — that  the 
objections  of  the  defendant  to  the  Ameen^i 
proceedings  were  not  worthy  of  notice. 

We  think  that  there  has  been  a  fair  in- 
quiry in  the  matter,  and  looking  to  the 
condncl  of  the  defendants  in  withholding  the 
rent  from  the  plaintiffs  in  the  way  they  have 
done,  we  certainly  are  not  disposed  10  stretch 
a  point  in  their  favour.  On  the  whole  case, 
we  think  that  the  decision  of  the  CourM 
below  ought  to  be  affirmed,  and  we  dismiss 
the  special  appeal  with  costs. 


to  our  notice.  We,  therefore,  concur  with 
both  the  Courts  below  in  overruling  this 
objection. 

The  next  objection  is  that  as  in  1848  the 
terms  of  the  decree  were  that  the  plaintiffs 
shall,  at  all  times,  be  entitled  to  measure  and 
assess  the  lands  of  the  defendant,  and  that 
whatever  was  found  to  be  the  proper  assess-  | 
ment  for  each  year  ihey  were  to  recover  I 
from  the  defendant  minus  20  per  cent  for  ■ 
surunjamee  and  malikanay  therefore,  as  the  | 
rent  which  has  now  been  found  to  be  assess- 
able for  the  years  1272,  1 273,  and  1274  varies' 
from  what  wair  found  assessable  in  1848,  a  i 
notice  was  requisite  under  seciion  1 3  of  Act  '. 
X.  of  1859. 

Wc  think  that  there  is  no  force  whatever 
in  this  objectiorr.  In  the  first  place,  it  was 
not  taken  in  the  Courts  below;  and  in  the 
next  place,  it  is  quite  clear  that  the  decree  of 
1848  gives  the  plaintiffs  the  right  not  disput- 
ed hitherto — to  assess  and  to  receive  the  rent 
for  each  year  according  to  the  assessment ! 
made  for  that  particular  year.  | 

The  next  ground  attacks  the  Ameen's  in-  , 
vestigation,  and  the   pith   of  it  is  that  the  I 
Ameen,  instead  of  ascertaining  what  lands  ' 
were  cultivated  in  the  years  1272,  1273,  ^"^ 
1274,  and  then  classifying  these  lands  and, 
after   such   classification,    applying    to    the  ; 
different  sorts  of  lands  the  rates  fi.xed  by  the 
decree,  and  the  former  Ameen  has  contented 
himself   with    measuring  off   certain   puUet 
lands  and  ;//'/  lands,  and  without  any  attempt 
at  classifying  the  remaining  cultivated  lands, 
has  simply  adopted  the  rates  of  the  former 
Ameen  and  the  quantities  of  land  of  each 
quality  assumed  by  that  officer  on  a  former 
occasion    during  an    inquiry  which  had  no 
reference    to    the    years   in    dispute.     This 
objection  appears  at  first  sight  a  plausible  one ; 
but  when  the  proceedings  of  the  Ameen  are 
carefully   considered,    it   really  amounts   to 
nothing.     The  Ameen  went  to  the  Mofussil ; 
he  first   ascertained  what  quantity  of  lands 
were    puieei    during     the    years     in    suit; 
there   was   a   difference  of   opinion   in   the 
matter,  the  plaintiffs  stating  that  a  certain 
quantity  was  puteei,  and  the  defendant  con- 
tending for  a  much   larger  quantityT    Evi- 
dence was  adduced  on  both  sides,  which,  as 
often  happens,  supported  the  respective  alle- 
gations of  the  parties,  and  the  Ameen,  not 
satisfied  with  this,  took  the  evidence  of  dis- 
interested parties,  and  found  that  the  state- 
ment of  the  plaintiffs  with  reference  to  the 
puieei  lands  was  correct.     The  Ameen  then, 
having  found  what  lands  were  puteet^  g 
ceeded  to  draw  up  a  tabular  sta^eme 


The  2 1  St  March  18^2. 


\ 
Present :  \ 

The  Honble  H.  V.  Bayley  and  W,  Markb| 

Judges,  : 

Sale  VOL  Execution  of  Decree — Certificate  (E&d 
of)— Rights  and  Interests  of  Father  «fl| 
Minor  Sons— Rights  of  Purchaser. 

Case  No.  829  of  1871. 

Special  Appeal  from  a  decision  passed  if 
the  Judge  of  Skahahad^  dated  the  2^ 
March  iSjiy  modifying  a  decision  tftS^ 
Subordinate  Judge  of  that  Distnd^ 
dated  the  ijth  August  tS'jo.  ' 

Sirdar  Dyal  Singh  (Plaintiff),  Appellant,  i 

versus 

Ikiboo  Ram  Buddun  Singh  and  others    i| 
(Defendants),  Respondents,  \ 

Baboos  Kalee  Mohun  Doss  and  Romesk 
thunder  M titer  for  Appellant. 

Baboos  Mohesh  Chunder  Chotcdhrj-  Ip^ 
Chunder  Madhub  Ghose  for  Respondents. 

A  sale-certiBcate  which  in  express  terms  passes  to.difi 
purchaser  the  rights  and  interests  of  a  father,  does  ftct 
necessarily  transfer  to  him  the  intei^sts  of  K«  tM/K 
sons.  Hut  if  the  minor  sons  have  benefited  to  asy 
extent  by  the  decree  or  by  the  sale  in  execution  of  that 
decree,  to  that  extent  the  purchaser  has  anequttabfe 
claim  against  the  minor  sons. 

Markby,  y.— This  suit  was  brought  by 
Sirdar  Dyal  Singh  to  recover  one  saham  out 
of  a  property  divided  into  five  sahamr. 
The  claim  of  the  plaintiff  was  founded  tt|K»i 
a  sale  in  execution  of  decrees  for  rent  givct; 
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ilBi^c  Collector's  Court  under  Act  X.  of 
IS59.  The  decrees  were  dated  23rd  Septem- 
ler  1862  and  the  9th  June  1863,  and  the  sale 
k  place  on  the  isc  December  1864.  That 
e  is  now  held  bj  a  father  and  three  sons, 
0  are  all  defendants  in  this  suit.  It 
rs  that  the  property,  or  portions  of  the 
erty,  the  share  of  which  is  now  claimed 
e  plaintiff,  was  mortgaged  to  the  plaintiff 
to  person  through  whom  he  claims  first 
Ks.  35,000  on  the  19th  March  1854,  then 
f  Rs.  10,000  on  the  25th  March  1854,  and 
n  for  Rs.  4,500  on  some  date  in  October 
54.  The  defendant  Ram  Buddun,  the 
her  of  the  other  defendants,  was  a  party  to 
1  the  three  mortgages,  and  it  does  not  seem 
bcdisputed — at  any  rate  there  is  no  doubt — 
the  sons,  the  other  defendants,  would  take 
^r  interests  in  the  property  subject  to  their 
proportion  of  the  incumbrances  thus 
ted  by  their  father.  These  mortgages 
c  in  the  nitare  of  usufructuary  mortgages, 
ough  the  creation  of  them  is  somewhat 
plicated  by  the  attempt  made  to  evade 
nsury  laws  then  in  force ;  but  in  contem- 
ion  of  law,  the  mortgagee  was  in  posses- 
under  them  as  usufructuary  mortgagee. 
i860,  for  what  purpose  is  not  very  clearly 
:ed,  Ram  Buddun,  in  the  name  of  his  ser- 
',  but  undoubtedly  for  his  own  benefit, 
k  a  lease  of  the  mortgaged  property  from 
mortgagee,  and  he  became  by  a  separate 
trument  surety  for  the  payment  of  the 
t.  Subsequently  in  September  1862,  and 
in  in  June  1863,  decrees  were  obtained 
nst  Ram  Buddun  for  instalments  of  rents 
which  he  had  become  liable,- nominally  as 
fcty,  but  realiy  on  his  own  account.  It  was 
a  sale  in  execution  of  these  decrees  that 
plaintil!  purchased. 

On  the  io:h  Februar}  1863,  that  is,  after 
K  first  of  the  last-mentioned  decrees  had 
|een  obtained,  but  before  the  second  decree. 
Twin  Buddun  commenced  a  suit  to  recover 
P^*5«M0n  of  the  property,  on  the  ground 
^  the  incumbrances  had  been  paid  off  by 
usufruct  and  the  payment  of  the  rent; 
eventually  in  July  1866  he  obtained  a 
1  decree  for  possession  in  his  favour,  and 
and  his  sons  are  now  in  possession  under 
*  decree.  ^Ii  may  be  observed  that  this 
»t,  which  I  will  call  the  redemption  suit, 
ttnmenced  be/ore  the  sale  under  which  the 
laintiff  claimed,  butt  he  final  decree  was  not 
Wvcn  until  a/ier  it. 

pThe  first  Court  gave  the  plaintiff  in  this 
J^  a  decree.  The  second  Court  has  reversed 
•tt  decision  on  grounds  which  I  shall 
wee  presently. 


Now,  the  plaintiff,  coming  up  here  in  ap- 
peal ill  the  first  instance,  sought  to  put  him- 
self in  a  position  which  would  avoid  the  dis- 
cussion of  several  questions  raised  before  us 
by  saying  that  the  sale  at  which  he  purchas- 
ed, and  on  which  he  now  founds  his  claim 
to  recover,  was  a  sale  under  Act  XI.  of  1859 
and  Act  X.  of  1859;  and  that,  therefore,  he 
had  nothing  to  do  with  any  question  relating 
to  incumbrances,  because  under  those  laws 
he  purchased  the  properly  clear  of  all  such 
incumbrances.  But  that  argument  has  been 
disposed  of  by  the  fact  admitted  in  this  case, 
that  this  was  not  a  sale  of  the  tenure  but  of 
"  the  rights  and  interests  of  Ram  Buddun ;" 
and  whatever  interpretation  we  may  put 
on  these  words,  thev  will  not  enable  the 
plaintiff  to  claim  any  benefit  under  the  pro- 
visions of  the  law  relating  to  a  sale  of  a 
tenure  for  arrears  of  rent. 

Having  disposed  of  this  question,  we  now 
come  to  the  other  questions  which  require 
consideration  in  this  appeal.  The  first  ques- 
tion to  be  considered  is  whether,  as  regards 
Ram  Buddun's  own  share  in  the  property 
which  W.IS  vested  in  him  at  the  date  of  the 
sale,  that  share  passed  to  the  plaintiff  under 
the  sale  in  execution  of  December  1864. 
It  is  said  that  it  did  not  for  two  reasons — first, 
because  there  was  an  irregularity  in  the  con- 
duct of  the  sale;  and,  secondly,  because  there 
was  no  debt  for  which  the  property  was 
liable  to  be  sold.  Now,  looking  to  the  time 
which  has  elapsed  since  the  sale  look  place, 
and  the  fact  that  no  objection  was  taken  to 
the  sale,  or,  if  taken,  was  taken  too  late  to  be 
entertained,  I  doubt  if  we  now  ought  to  go 
into  the  question  of  irregularity;  but  even 
if  we  ought  to  go  into  that  question,  I  do  not 
think  there  is  any  such  irregularity  found 
to  exist  as  would  vitiate  the  sale.  I  do  not 
understand  the  Judge  of  the  Lower  Ap- 
pellate Court  to  find  that  there  is  any  such 
irregularity  as  would  vitiate  the  sale,  but 
under  the  circumstance  she  thinks  that  there 
is  some  reason  in  equity  why  the  plaintiff 
should  not  have  the  advantage  of  the  sale. 
Now,  as  regards  Ram  Buddun  alone,  I  am  at 
a  loss  to  see  what  equitable  claim  he  has  to 
deprive  the  plaintiff  of  the  advantage  of  his 
purchase.  Ram  Buddun  managed  his  own 
affairs  in  the  way  he  thought  most  proper, 
and  there  is  not  a  suggestion  of  any  im- 
proper dealing  by  the  plaintiff  in  regard 
to  Ram  Buddun.  I  think  that  Ram  Buddun 
should  stand  or  fall  by  his  own  strict  rights. 
His  interests  having  been  sold,  and  they 
having  been  paid  for  at  a  considerable  price 
by  the  plaintiff,  I  see  no  ground  why  the 
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picimtiff  should  not  have  the  advantage  of 
his  purchase. 

As  to  the  oiher  objection,  viz.,  that  there 
was  no  debt  oiiistanding  at  the  time  of 
the  sale,  the  Judge  does  not  find  distinctly 
that  there  was  no  such  debt.  He  only  says 
here  again  ihu  the  defendants  generally 
have  some  equitable  right  which  defeats 
the  plai miff's  claim.  Now,  not  only. would 
the  remark  I  have  just  made  as  to  Ram 
Buddun's  equity  apply  here  also,  but  it  is 
clear  that  this  is  an  objection  which  could  not 
be  taken  by  Rim  Buddun  consistently  with 
equity,  because  he  is  now  in  possession  under 
the  decree  in  the  redemption  suit ;  and,  as  I 
shall  show  when  1  come  to  deal  with  that 
subject  more  at  length,  the  decree  in  the 
redemption  suit  was  based  on  the  hypothesis 
that  the  decree  in  the  rent  suit  was  a  good 
and  a  valid  decree.  It  does  not,  therefore, 
now  lie  in  Ram  Buddun's  mouth  to  say  that 
that  decree  cannot  be  enforced  against  him. 
Therefore,  as  regards  Ram  Buddun's  own 
share  in  the  property,  such  as  it  was  at 
time  of  the  sale,  1  do  not  see  why  the  plaint- 
iff should  not  have  a  decree  for  possession. 

Then  we  come  to  the  case  of  the  minors. 
1  think  it  is  clear,  from  the  judgment  of  the 
Lower  Appellate  Court,  that  it  has  mixed  up 
the  case  of  Ram  Buddun  and  that  of  the  minors 
They  appear  to  me  to  stand  on  very  different 
grounds.     It  is  contended,  in  the  first  place, 
that  the  sale  of  Ram   Buddun's  rights  and 
interests  in  execution  of  the  decree  passed, 
not  only  the  interests  of  Ram  Buddun,  but 
the  whole  interest  of  the  family.     It  is  ad- 
mitted that  the  sons  took  a  vested  right  in  the 
property  at  their  birth,  but  it  is  said  that,  as  the 
debt  for  which  the  decree  was  passed  was  a 
charge  on  the  estate,  the  execution -sale  pass- 
ed to  the  purchaser  the  rights  and  interests 
both  of  the  father  and  the  sons,  because  it 
was  a  debt  which  the  sons  were  bound  to  dis- 
charge.    It  is  said  that  this  was  the  same 
thing  as  if  Ram  Buddun  had  made  a  private 
alienation  of  the  property  to  meet  the  neces- 
sary expenses  and  debts  of  the  family  which 
both  he  and   the  sons  were  bound  to  dis- 
charge. These  arguments,  no  doubt,  are  well- 
founded  in  some  respects,  but  the  realTjues- 
tion  which  we  have  to  consider  is  the  true 
construction  of  the  sale-proceeding.     It  may 
well  be  that  a  father  has  a  right  to  deal  to 
some  extent  wiih  the  interests  of  his  minor 
sons,  as  well  as  his  own  ;  but  it  does  not  fol- 
low from  that  that  a  conveyance  by  him  of 
his   own    rights   must   necessarily    pass  the 
rights  of  his  son  also.     So,  it  may  be  that, 
had  the  decree-holder  in  this  case  sought  to 


bring  to  sale,  not  only  the  rights  and  ra- 
terests  of  Ram  Buddun,  but  the  whole  in. 
te rests  of  the  family,  the  sale  woulJ  hain 
been  a  good  sale  of  the  whole  property.  But 
what  we  have  to  consider  is  the  true  constrnci 
tion  of  the  sale-proceedings;  and  I  am  o( 
opinion  that  under  it  the  rights  and  interestt 
of  the  father  only  passed  to  the  parcfaMcr* 
and  I  see  no  reason  to  hold,  nor  has  any 
case  been  quoted  to  show  that  we  ougix  lo 
hold,  that  when  a  sale-certificate  in  exprca 
terms  passes  to  the  purchaser  the  righti  and 
interests  of  the  father,  it  transfers  to  him, 
not  the  interests  of  the  father  alone,  but 
also  of  his  minor  sons. 

There  arises,  then,  the  further  qncslioo  ai 
to  whether,  having  put  this  construction  on  the 
sale-proceedings,  we  shall  at  once  dismiss 
the  plaintiff's  suit  as  against  the  miooia, 
Under  ordinary  circumstancis,  no  doabt, 
we  should  have  done  so,  but  in  this  case  IQ 
some  extent  the  minors  have  had  theben^ 
of  the  decree  for  rent  of  1862  and  of  ll|( 
sale  in  execution  of  that  decree.  I  do  ad 
mean  lo  say  that  the  effect  of  this  is  1^ 
alter  the  construction  of  the  sale-certificiW 
but  it  does,  I  think,  raise  in  favour  of  tW 
plaintiff  a  foundation  for  an  equitable  claifl 
against  the  minors  which  he  has  a  right  il 
insist  on  before  having  his  suit  totally  di* 
missed  as  against  them. 

It  appears  that  the  suit  of  1863  to  ^"bkl 

I  have  already  referred  was  a  suit  for  poss^ 

sion  of   the   mortgaged    properties  broogn 

by  Ram  Buddun,  based  on  the  allegation  ihlj 

the    mortgages    had    been    satisfied.   TN 

lower  Courts   held    that  they  had  been  4 

The  case  came  up  in  special  appeal,  and! 

was  still  contended  bv  the  appellant  that  dN 

mortgage-debts  had  not  been  satisfied.   M^ 

Justice  Bayley  deals  with  this  as  the  prttf 

cipal  objection,  and  speaking  of  the  decrt 

passed   in  the  first  of  the  rent  suits  sw 

"  I  hold  that  a  decree  which  professes  t 

'*  transfer  a  certain  sum  from  the  jadgmes^ 

''debtor  to  the  judgment-creditor  docs  d| 

*'  so,  unless  the  judgment-creditor  can  shifl 

•*  that  he  could   not  realize   from   vant  4 

"assets  in  the  debtor,  or  for  other  rcasoifl 

'Tn  this  case,  the  defendant  does  not  attcinj! 

*'  to  show   this."     In  this  vieNx^  this  Coalt 

in  special  appeal  upheld  the  finding  of  w 

Lower  Appellate  Court  that  the  mortgag 

debts  had  been  paid,  because  it  assumed  !Ml 

this  decree  had  been  satisfied.    The  fipj 

however,  now  turns  out  lo  be  that  the  deci^ 

had  not  then  been  satisfied,  and  the  assnlB|' 

tion  of  the  Court  therefore,  though  pcrfectg 

justifiable  under  the  circumstances,  ^'^s  bo< 
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an  assumption  founded  in  truth ,  but  never- 
theless the  defendants  have  had  the  advan- 
!^e  of  that  assumption,  for  it  was  through 
sihat  assumption  that  they  obtained   a  final 
Ldccree  for  possession,  and,  therefore,  it  is 
^fough'that  assumption  that  the  defendants 
9im  hold  their  shares.  If  that  assumption  had 
^ftot  been  made,   it   might  be   that   money 
WuU  still  be  found  to  be  due  under  the 
-martgages,  and  the  infants   would   still  be 
Jiable,  and  the  benefit  of  the  decree  for  pos- 
session in  the  redemption  suit  of  1863  would 
•  be  taken  away  from  them.    For  these  reasons, 
;  it  seems  to  me  that,  if  the  minors  claim  the 
bcDefit  of  that  decree  for  possession,  if  they 
claim  to  assert  that  the  whole  sum  due  under 
Ihe  three  mortgages  has  been  paid  off,  and 
tbat  under  this  decree  they  are  entitled  to 
inld  possession  of  the  property  clear  of  all 
incumbrances,  then,  they  are  bound  to  make 
the  assumption   on   which  that  decree  was 
rbased  a  true  assumption,  that  is,  I  think  they 
nre  bound,  so  far  as  that  decree  of  Septem- 
kr  1862  had  not  been  satisfied,  to  pay  it  off. 
As  regards  the  eldest  of  the  three  sons, 
iherefore,  who  was  alive  when  the  sale  in 
%ttecaiion  took  place,  there  must  be  a  declara- 
tion that  his  interest  did  not  pass ;  but  there 
rnust  be  an   inquiry  as  to  what  sum   still 
remains  unpaid  under  the  decree  for  rent  of 
1862,  and  what  proportion  of  that  sum  is 
..due  from  this  son,  and  this  he  will  have  to 
pay.    This  disposes  of  the  case  as  regards 
Ram  Buddun  and  his  eldest  son,  except  on 
one  point  which  I  forgot  to  notice  in  its  proper 
place. 

It  was  contended,  both  as  regards  Ram 
Buddan  and  all  his  sons,  that  the  decree  of 
tbis  Court  in  the  redemption  suit,  dated  the 
3*st  July  1866,  giving  possession  of  the 
property  to  the  plaintiff  in  that  case,  was 
final  and  conclusive :  and  that  the  plaintiff 
could  not  go.  behind  it,  and  rely  on  a  title 
jiVich  he  obtained  in  December  1864,  that 
is»  prior  to  the  final  decree  in  the  redemp- 
tion suit  and  pending  the  litigation ;  and  in 
support  of  this  position,  a  decision  of  Mr. 
Justice  Bayley  and  myself  reported  in  5 
Bengal  Law  Reports,  *  but  much  more  intel- 
ligibly in  the  Weekly  Reporter,!  is  relied 
*^u-  That  case  merely  held  that  the  decree 
I  Jl^as  conclusive,  until  it  was  set  aside,  as 
I  between  parties  to  the  decree  in  respect  of 
.  ^V  title  which  they  claimed  prior  to  the 
oecree;  but  1  do  not  think  that  that  case  has 
any  application  whatever  to  the  present, 
'   ^*^'ch  is  one  of  very  peculiar  circumstances. 

•Paa:c.32i. 
t  ij  W.  K.  15;. 


'  In   this   case,  during  the  pendency  of  the 

I  litigation    in    the    redemption    suit,   certain 

,  events  happened  luiihin   Ihe   knowledge   of 

both  the  parties.     Either  party  might  have 

;  brought  these  events  to  the  k'nowledge  of 

the  Court,  but  did  not  choose  to  do  so.     On 

the    contrary,    they    allowed    the    Court   to 

proceed  on  a  wrong  assumption  of  facts ;  and 

whatever  mav  have  been  the  motives  which 

led  to  this  concealment,  I  think  we  must  now 

take  it  that  there  was  a  tacit  agreement  to 

>  conduct  that  litigation  as  if  the  events  in 

question,  namely,  the  sale  in  execution,  and 

the  purchase  by  the  plaintiff,  had  not  hap- 

I  pened.     It  is  entirely  different  from  the  case 

reported  in    5   Bengal  Law  Reports;   there 

also   certain   events   happened    during   the 

pendency  of  the  suit,  but  they  were  brought 

before  the  Court;  and  in  consideration  of 

them,    parlies  were  added  to  the  suit,  after 

which  the  suit  stood  just  as  if  the  events  had 

happened  prior  to  the  commencement  of  the 

suit.     This,  therefore,  disposes  of  the  case 

of  Ram  Buddun  and  of  the  eldest  son. 

As  regards  the  youngest  son,  it  is  admitted 
that,  at  the  time  of  the  sale,  he  was  not  born. 
Therefore,  the  properly  being  vested  in  Ram 
Buddun  and  the  sons  who  were  born  at  the 
time,  he  can  raise  no  objection  to  the  sale ; 
but  as  he  gets  the  benefit  of  the  decree  in  the 
redemption  suit,  he  will  have  to  contribute  to 
pay  off  the  first  rent  decree. 

There  remains  then  the  second  son,  and 
our  judgment  in  his  case  will  depend  upon 
this  further  inquiry.  The  first  Court  held 
that  he  was  not  born  at  the  time  of  the  sale. 
The  defendants  in  dissatisfaction  of  this  find- 
ing appealed  to  the  Lower  Appellate  Court, 
but  that  ground  of  appeal  has  not  been  dis- 
posed of  by  the  Lower^  Appellate  Court. 
The  case  must,  therefore,  go  back  to  the 
Judge  to  state  whether  or  no  he  confirms  the 
finding  of  the  first  Court  that  the  second  son 
Sookdeo  was  not  born  at  the  time  of  sale. 
If  it  is  found  that  he  was  horny  the  judg- 
ment which  has  been  given  as  regards  the 
eldest  son  equally  applies  to  him.  If,  on 
the  contrary,  it  is  found  that  he  was  not 
born  at  the  time,  his  case  falld  within  the 
category  of  that  of  the  youngest  son.  The 
finding  of  the  Judge  will  have  to  be  sent  up 
to  this  Court. 

There  has  been  a  further  question  raised 
as  to  whether  or  not  it  is  equitable  that  the 
plaintiff  should  recover  from  the  defendants 
the  sums  of  Government  revenue  which  he 
paid  in  excess  of  the  share  which  would  fall 
to  his  lot  in  respect  of  that  portion  of  the 
property  which  he  recovers.     1    think  it  is 
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impossible  for  as  to  deal  with  that  question 
in  this  suit,  and  that  it  will  be  sufficient  for 
us  to  say  that  we  reserve  to  the  plaintiff  any 
right  which  he  can  establish  in  respect  of  any 
such  excess  which  he  may  have  paid. 

As  to  the  costs,  I  think,  looking  to  the 
result  as  regards  each  party  to  this  suit,  the 
plaintiff  having  got  less  than  what  he  claimed, 
and  the  defendants  having  put  forward  cer- 
tain claims  which  they  could  not  establish, 
that  the  ends  of  justice  require  that  each 
party  should  bear  their  own  costs  of  this 
litigation  in  all  the  Courts.  A  final  decree 
will  be  drawn  up  when  the  Judge  has  decided 
whether  or  no  the  second  son  was  alive  at 
the  time  of  the  execution-sale,  and  when  it 
has  been  ascertained  what  is  due  under  the 
decree  of  1862.  The  case  is  adjourned  for 
three  months  for  the  purpose  of  making 
these  inquiries,  and  we  shall  expect  diligence 
to  be  shown,  so  that  the  suit  may  then  be 
ready  for  final  determination. 

Bavlej',  J, — 1  concur  in  this  order. 


The  14th  March  1872. 

P resell  i : 

The  Ilonble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Review  of  Judgment— Discovery  of  new  Matter 

(Proof  of}. 

Case  No.  920  of  1871. 

Special  Appeal  from  a  decision  passed  hy 
the  Deputy  Commissioner  of  Alaunbhoom, 
da  led  the  gth  May  iS'^i,  affirming  a 
decision  of  the  Moonsiff  of  Chatna,  dated 
the  2^th  November  i86g. 

Nudar  ChandBhooya  (one  of  the  Defendants), 

Appellant^ 

versus 

Reedoy  Mundul  (Plaintiff),  Respondent. 
Baboo  Grish  Chunder  Ghose  for  Appellant. 
Baboo  Mohendro  LallMitter  for  Respondent. 

A  Judge  admitting  a  review  of  judgment  on  the 
ground  ot  the  discovery  of  new  evidence  must  first 
satisfy  himself  on  legal  evidence  (not  upon  an  unverified 
petition,  nor  even  perhaps  upon  a  simple  affidavit)  that 
the  new  matter  was  not  known  to  the  api>licant,  or 
could  not  be  adduced  by  him  when  the  decree  wa^ 
passed. 

Glover,  ^.— Thk  substantial  question  for 
decision  in  this  special  appeal  is,  whether  the 
Deputy  Commissioner  has  acted  according  to 
law  in  admitting  a  review  of  judgment. 


The  circumstances  are  as  follow :  Piaii 
iff  sued  for  possession  of  land  leased  to  bii 
by  Harradhun  Doss  in  the  year  1276  B. 
and  of  which  the  defendants  Saroop  Bfaooj 
and  others  kept  him  out  of  possession.^ 

These  defendants  claimed  to  bold'  of 
same  Harradhun  Doss  on  a  lease  granted  i| 
1261   B.  S.,  and  denied   the   power  of  tl 
zemindar  to  oust  them,  they  having,  by 
tenancy  of  more  than  twelve  years,  obtained 
right  of  occupanc) . 

The  zemindar,   who  was  made  whit 
called  a  proformd  defendant,  supported 
plaintiff's  case.    The  lease  to  the  defeodai 
was  for  four  years  only,  on   the  expiry 
which  the  land  was  given  to  the  plaintiff. 

The  Moonsiff  decreed  the  suit  in  favour 
the  plaintiff.     But  the  Deputy  Commii 
er  on  appeal  reversed  that  decision,  hc^dii 
that   the  poitah  of  defendant  was  genw) 
and  that  their  possession  for  more  than  tweh 
years  was  clearly  proved. 

An  application  was  made  for  a  review 
this  judgment,  and  the  Deputy  Commissi^ 
(not  the  ofhcer  who  had  passed  the  decisM 
on  appeal)  admitted  it  on  the  ground 
the  new  evidence  filed  by  the  plaintiff  pro\ 
that  the  defendants  could  not  have  been, 
they  alleged,  in  possession  of  the  land  i{ 
1260-62,   and   that  their  story  of  loi^ 
interrupted  possession  from  that  year,  1261 
was     false.     The     Deputy     Commissic 
therefore,   reversed   the    order    of  his  pi 
decessor,  and  confirmed  the  original  deci$io| 
of  the  Moonsiff. 

Now,  if  the  Deputy  Commissioner  admit 
ted  the  review  on  grounds  that  are  good  i| 
law,  this  Court  would  have  no  jiuisdi^ 
to  interfere  or  to  say  that  the  review 
not  to  have  been  granted. 

The  petitioner  for  review,  Reedoy  Mi 
dul,  based  his  application  on  the  discov( 
of  new  evidence,  which  he  said  was  on 
record  of  an  Act  IV.  of  1840  case,  and 
produced  an  authenticated  list  of  the  doci 
ments  then  filed  to  prove  that  these 
ments  were  on  the  Act  IV.  record.    Thes^ 
documents  were  produced   at  the  hearing, 
and,  as  before  mentioned,  decided  the  case  in 
favour  of  the  applicant  for  review. 

The  rule  of  law  we  take  to  be  that  a 
Judge  ought  not  to  admit  a  review  for  the 
purpose  of  receiving  fresh  evidence  in  a  suit 
until  he  is  satisfied  by  legal  evidence  that  the 
new  matter  was  not  known  to  the  applicant^ 
or  could  not  be  adduced  by  him,  when  the 
decree  was  passed.  The  point  has  been 
ruled  in  this  sense  in  Dwarkanath  Chow* 
dhry  vs.    Kishenlall    Chowdhr\',    Marshall 
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553;  Shumseer  All  Khan  vs.  Ram  Chun- '  than  this  so-called  new  evidence.  He  says: 
fcr  Goopto,  2  Weekly  Reporter  174  ; :  "Plaintiff  has  applied  for  a  review  of  judg- 
Nuffur  Chand  Pal  vs,  A.  D.  Sandes,  10  "ment,  urging  that  he  had  procured  fresh 
Weekly  Reporter  432  ;  KhelatChunderGhose  "documents  that  bore  on  the  case,  and  that 
m.  J'ran  Kristo  Roy  (which  expressly  fol-  "  these  would  prove  that  the  pottah  filed 
fewed  the  former  ruling),  12  Weekly  Re-  j  "by  the  defendant  was  a  forgery,  and  that 
foiter  461 ;  and  Omrao  Thakoor  vs.  |  "  the  kubooletit  given  by  him  to  the  por^ 
Gocool  Mundul,  16  Weekly  Reporter  7.  "y^rwrf  defendant  in  1271  for  four  years  was 
We  may,  therefore,  lay  it  down  as  settled  law  "  a  true  document '' — in  other  words,  that  the 
Aat  a  Judge  admitting  a  review  on  the  1  pottah  and  kubooleut  in  question  on  which 
ground  of  the  discovery  of  new  evidence  the  original  judgment  was  in  great  part  based 
tiust  first  satisfy  himself^ on  legal  evidence  would  be  shown  by  the  new  evidence  to 
dttt  the  applicant  has  brought  himself  within  be  then  filed  to  support  the  plaintiff's  case 
te  section ;  in  other  words,  must  insist  on  instead  of  damaging  it. 
ifce  fact  of  the  applicant's  ignorance  or  in-        _   .  ,    ,    1    .    .     t^  ^ 

abiiliy  being  strictly  proved.  i     }^  }^  not  contended  ih  it  the  Deputy  Com- 

NW,  in  this  case  this  proof  is  altogether  '  m»ss.oner  had  begun  to  take  a.different  view 
naming;  indeed,  the  Depuiv  Commissioner  ?f  the  importance  of  this  pottah  and  kuboo^ 
does  not  seem  to  have  asked  for  it.  The  .  ^'^{  irrespective  of  the  new  evidence  sought 
pbdrnif!  filed  a  simple  unverified  petition,  and  .  ^^,  ^«  ^M^  ^^  f^*^.  ^«  ^^^  ^^\  *^?s^  intention 
on  it  the  Judge  acted.     No   attempt   was    ^^  reviewing  the  judgment  of  his  predeces- 


made  to  prove  that  the  plaintiff  was  pre- 
inously  unaware  of  the  existence  of  certain 
documents  on  the  record  of  the  Act  IV.  suit. 


sor  on  any  other  ground  than  that  of  new 
evidence. 

We  are,  therefore,  of  opinion  that'  this 
orthat,  being  aware,  he  was  unable  to  procure  I  appeal  should  be  allowed,  and  that  the  judg- 
Acm.  He  did  not  even  give  the  pledge  of  j  ment  of  the  Deputy  Commissioner  passed 
lus  own  deposition.  It  may  be  doubted  in- 1  after  the  admission  of  the  review  should  be 
deed  whether  a  simple  afTidavit  \vould  have  \  set  aside.  As  we  take  this  view  of  the  case, 
teen  sufficient,  but  the  plaintiff  gave  no  :  there  is  no  necessity  for  our  going  into  the 
evidence  at  all  on  the  points  required.  And  1  question  as  to  how  far  the  new  evidence  was 
that  being  so,  we  think  that  no  application  !  binding  on  the  defendants, 
on  his  part  for  a  review  of  judgment  could        The  special  respondent  will  pay  all  costs. 

have  been  legally  obtained.  

It  is  not  necessary  for  us  to  comment  on  { 
the  facts  of  the  petitioner's  application,  but  I  The  21st  March  1872. 

it  is  open  to   remark   that  if  the   plaintiff  0         . 

knew  of  the  Act  IV.  proceeding  at  all,  there  ,      .  rresem  : 

•as  no  apparent  reason  why  he  should  have  '  Sir  James  W.  Colvile,  Lord  Justice  James, 
been  ignorant  of  these  particular  documents.  Sir  Montague  K.  Smith,  and  Sir  Robert 
and  also  (a  point  which    seems    to    have        p.  Collier.  * 

escaped  the  Deputy  Commissioner)  that  Ree- 
doy  Mundul  was  himself  a  defendant  in  the    Inheritance-Adoption  -Decree-  Execution-- 

Anriv;    «•►         J    u-  .u«*^«*-^ Representative  of  a  Deceased  Person — Sale 

t   ui  '""'.  """"i'  being  in  that  position,       („n5er  ActXI.  of  i859)-Decree  (inter  partes 

«ODia  have  found   it  hard   to   explain   his       and  in  rem). 

ignorance  of  the  new  matter  he  wished  to 

bring  forward,  or  his  inability  to  adjiuce  it '  ^^^^  Appeal  from  the  High  Court  at 

•«^hen  the  suit  was  originally  tried.  ;      *  Calcutta.'*' 

The  pleader  for  the  special  respondents  en-  '  The  General  Manager  of  the  Raj  Durbungah 
dcaroured  to  show  that  the  review  was  not  \  under  the  Court  of  Wards 

admitted  by  the  Deputy  Commissioner  on         * 
^e  ground  of  new  evidence  alone,  but  on  versus 

a^er  grounds  also,   which   would   bring   it  Maharajah  Coomar  Ramaput  Singh, 

wiinm  itie  meaning  of  the  words  **  good  and 

sufficient  reason"  of  section  376  of  the  Code        Appellant  broujfht  a  suit  under  Act  X.  of  iSsgforrent 

of  C\xn\    T> J  •  !_•    u  ^       .u ^     due  by  a  deceased  person  against  his  widow  as  widow 

luu  ^^^^"'^'  ^"  ^^^'^^  ^^^®  i^<^5<^  ,  and  guardian  of  her  infant  son,  but  obtained  a  decree 
*OUld  be  no  appeal  against  the  order  admit-  against  the  widow  only  as  sole  heiress  and  representative 
^^^  the  review.     It  seems  clear  to  us,  how-  ;  on  **»«  ground  that  the  son  having  been  adopted  into 

evjtT,that  the  Deputy  Commissioner  had  no  \      •  From  the  judgment  of  Ke^p  and  Clover.  J  J,  dated 

vuxcr  reason  for  admitting  the  application    asth  May  1869. 
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another  famll^^  was  not  the  heir  of  his  father.  Difficulties 
havinsT  been  interposed  in  the  way  of  executing^  that 
decree,  he  brought  a  suit  in  the  Civil  Court  and  obtained 
a  decree  affirmed  by  the  High  Court,  the  result  of  which 
was  to  affirm  that  the  son  was  the  heir  of  his  natural 
father.  In  execution  of  the  Collector's  decree,  the  estate 
of  the  deceased  was  sold  under  Act  XI.  of  1859,  the  certi- 
ficate of  sale  making  a  distinct  reference  to  the  Civil 
Court's  decree.  Held  that  the  estate  of  the  deceased 
was  sold  in  execution  for  his  debts,  and  thkt  the  interest 
of  his  widow,  the  registered  proprietor  and  ostensible 
owner  of  the  estate,  as  well  as  of  his  son,  if  he  had  any 
interest,  was  bound  by  that  decree;  that  the  decree  ob« 
tained  by  appellant  in  the  Civil  Courts  was  a  m*re 
decree  inter  partes  and  not  a  decree  in  rem  :  and  that, 
as  between  appellant  and  respondent  (who  had  obtain- 
ed a  decree  in  the  Civil  Court  against  the  deceased  in 
his  lifetime,  but  now  only  sought  to  enforce  it  against 
the  widow  and  the  infant  son,  and  to  impeach  the  sale 
in  execution  of  appellant's  decree),  the  appellant  was 
entitled  to,  and  could  not  be  deprived  of,  the  benefit 
which  had  resulted  to  him  from  his  greater  diligence  in 
enforcing  his  demand. 

These  proceedings  certainly  'illustrate 
what  wa^  said  by  Mr.  Doyne,  and  what  has 
been  often  stated  before,  that  the  difhculties 
of  a  litigant  in  India  begin  when  he  has  ob- 
tained a  decree.  When,  however,  the  actual 
question  whfch  is  at  issue  between  the  ap- 
pellant and  the  respondent  on  this  appeal 
is  eliminated  from  the  rest  of  the  record,  it 
does  not  appear  to  their  Lordships  to  present 
any  very  great  diflficulty. 

The  appellant  and  the  respondent  had  each, 
it  must  be  assumed,  a  good  claim  against 
the  estate  of  the  deceased  Gourpershad.  The 
respondent  had  obtained  a  decree  accord- 
ing to  the  practice  then  existing  in  the 
Civil  Court  in  the  lifetime  of  Gourpershad. 
The  appellant,  pursuing  his  remedy  for  rent 
under  Act  X  of  1 859  in  the  Collector's  Court, 
had  obtained  a  decree  for  the  arrears  of  rent 
in  respect  of  which  he  sued  against  the 
widow  as  the  widow  of  the  deceased  and  the 
guardian  of  her  Hifant  son.  It  was  a  suit 
brought  against  those  who  were  supposed  to 
be  the  representaiives  of  the  debtor,  Gour- 
pershad. In  that  suit  the  case  set  up  by  the 
defendants  was  that  the  infant  was  not  the 
heir  oi  his  father,  that  he  had  been  adopted 
into  another  family,  and  that  consequenlly^the 
widow  was  the  sole  heiress  and  representative. 
The  decree  was  against  the  widow  in  that 
capacity.  It  declared  that  ihe  son  was  not 
liable,  and  ended  wiih  a  declaration  Nvhich 
clearly  pointed  to  the  realization  of  the 
demand  out  of  the  estates  of  the  deceased 
(jourpershad,  and  showed  that  the  decree 
was  made  against  the  person  suoposed  to  be 
the  heir  and  representative  of  Gourpershad. 
Other  difficulties  being  interposed  in  the  way 
of  executing  that  decree,  the  respondent 
thought  it  necessary  to  go  to  the  Zillah  Court 
in  order  to  get  rid  of  certain  deeds  as  well 


as  of  the  alleged  kritima  adoption  of  Hurper- 
sad,  the  son,  and  he  succeeded  io  obtaining  a 
decree,  which  was  afterwards  affirmed  by  the 
High    Court,    the   result   of  which   may  be 
taken  to  be  to  affirm  that  Hurpersad  wasibe 
heir  of  his  natural   father.     The   executioa 
of  the  Collector's  decree  had  in  the  mean- 
time been  suspended      When  the  decree  of 
the  Civil  Court  became  final,  an  intimation 
was  sent  10  the  Collector  that  the  stop-order 
which   had  been   put  upK>n   the    execmioii 
should  be  removed,  and  that  the  executioa 
might  go  on.     Execution  of  that  decree  was 
accordingly  had  under  the  conjoint  provisioas 
of  Act  X.  and  Act  XI.  of  1859  ;  and  perhaps  it 
is  owing  to  the  operation  of  those  statutes,  and 
in  particular  to  the  fact  that  the  execution 
took  place  under  Act  XI.  of  1859,  by  putting 
up  the  property  for  sale  in  the  same  way  that 
an  estate  would  be  sold  for  arrears  of  revenue, 
and   did  not   proceed   under   the  ordinarr 
Civil  Code,  Act  VI II.  of  1859,  that  some  of 
the   confusion   and   difficulties  which   have 
taken  place  in  this  case  have  arisen.     How- 
ever that  may  be,  the  estates  in  question  were 
sold  under  the  Collector's  order,  and  purchase 
ed   by   the  judgment-creditor.     Thai  took 
place  in  November  1867.    In  the  meantime 
certain  proceedings  had  taken  place  in  the 
suit  of  the  respondent.     The  respondent  had 
originally  applied  for  execution  of  his  decree 
obtained  in  the  lifetime  of  Gourpershad  agaio^ 
the  widow  and  the  infant  son.     He  was  met 
by  the  same  allegation  that  had  been  made  in 
the  appellant's  suit,  that  Hurpersad  had  no 
interest  in  his  father's  estate,  and  a  misceU 
laneous  order  was   made,  which  held  that 
Hurpersad  was  not  liable  for  his  father's  debt, 
and  treated  the  widow  as  the  sole  represent!^ 
tive.     Afterwards,  the  respondent  attempted 
to  get  the  benefit  of  the  decree  which  had 
been  obtained  by  the  appellant,  and  to  pro- 
ceed against  Hurpersad,  and  on  that  occasion 
the  appellant  intervened  as  an  objector.    The 
Judge  disallowed  the  objection,  but,  at  the 
same  Ume,  held  that  the  former  execution- 
proceedings  were  invalid,  and  directed  them 
to  be  struck  off  the  file.     Tne  respondent  then 
commenced  other  proceedings  against  Hur- 
persad ;  and  although  there  was  no  formal 
discharge  of   the   miscellaneous  order,  the 
Judge  appears  to  have  considered   that  as 
swept  away  with  the  former  execution-pro- 
ceedings and  no  longer  operative,  and  directed 
a   sale    in   execution,   which,    if  there  were 
nothing  else  in  the  way  of  it,  would  probably 
have  been  regular  against  Hurpersad  as  lb« 
heir   of    his    father.     However,    when   the 
respondent  was  proceeding  to  carry  oat  tbtf 
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order,  the  appellant  came  in  and  objected 
that  the  estates  had  already  been  sold  under 
his  decree,  and  had  been  purchased  by  him, 
.  and  that,  in  fact,  they  could  not  be  any  longer 
hsold  as  the  estates  of  Hurpersad.  That  ob- 
jection prevailed,  and  the  result  was  that  the 
respondent's  only  remedy  was  to  bring  the 
regular  suit  out  of  which  this  appeal  has 
arisen. 

From  the  above  statement  it  is  clear  that, 
imless  there  be  some  fatal  irregularity  in  the 
mode  in  which  the  decree  of  the  appellant 
vas  obtained  or  drawn,  or  some  fatal  irregu- 
larity in  the  mode  in  which  that  decree  has 
been  prosecuted,  the  estates  have  been  regu- 
larly sold,  and  that  the  suit  of  the  respondent, 
seeking  to  set  aside  the  order  for  sale  and  to 
get  the  benefit  of  his  own  execution  as 
gainst  Hurpersad  as  the  heir  of  his  father, 
nmst  fail. 

Their  Lordships  are  of  opinion  that  no 
case  has  been  made  upon  which  they  can 
say  that  there  has  been  that  irregularity  in 
the  proceedings  before  the  Collector  and  the 
sale  which  took    place  which  would  justify 
them  in  setting  aside  the  sale,  and  upon  that 
point  they  must  differ  from  the  Judges  of  the 
High  Courts     The  proceedings  took   place 
Qiider  Act  XL  of  1859,  and  that  Act  appears 
to  contemplate  that  the  estate  should  be  put 
up  for  sale,  and  that  the  person  whose  inter- 
est should  be  nominally  sold  should  be  the 
registered  proprietor.     In  this  case,  so  far  as 
the  proceedings  show,  it  appears  that  the 
widow  was  the  registered  proprietor.     But  the 
case  does  not  rest  there,  because  in  the  certifi- 
cate of  sale  there  is  a  distinct  reference  to  the 
decreeobtained  by  the  appellant  from  the  Zillah 
Conrt ;  and,  therefore,  the  whole  proceeding, 
if  fairly  looked  at,  amounts  to  this — that  the 
estate  of  Gourpershad  was  sold  under  that 
fkcree  in  execution  for  his  debt,  and  that  the 
interest  of  his  widow,  the  registered  proprie- 
tor and  ostensible  owner  of  the  estate,  and 
ilso  the  interest  of  his  son,  if  he  had  any 
interest,  was  bound  by  that  decree.    If  that  be 
80,  theqnestion  arises  whether  the  respondent, 
^  plaintiff  in  the  suit  below,  has  any  ground 
^xn  which  he  can  come  in  and  impeach  the 
*lle?    Itap{>ears  to  their  Lordships  that  he 
can  claim  only  what  interest  remained  in  Hur- 
P^sad,  and  that  substantially  the  proceedings 
would  he  a  bar  to  any  claim  on  the  part  of  Hur- 
P^Kad.  It  is  unnecessary  to  consider  whether, 
many  question  between  the  respondent  and 
Hurpersad,  who  in  this  suit  came  in  and 
WBtiaued  to  dispute  his  heirship,  the  decree 
»>  the  suit  which 'had  been  obtained  by  the 
^>|)Bliaot  would  be  any  binding  adjudication 
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between  the  respondent  and  Hurpersad.  It 
appears  to  their  Lordships  clearly  to  be  a 
mere  decree  inter  paries,  and  that  there  is 
no  ground  for  giving  it  the  effect  of  a  decree 
in  rem,  which  is  the  effect  which  one  passage 
in  the  judgment  of  the  High  Court  appears 
to  attribute  to  it.  But  without  going  into 
that,  it  seems  sufficient  to  their  Lordshipe 
for  the  determination  of  this  appeal  to  say 
that  there  was  in  their  judgment  no  substan- 
tial irregularity  in  the  sale  before  the  Col- 
lector; and  that  therefore,  as  between  the 
appellant  and  respondent,  the  appellant  is 
entitled  to,  and  cannot  be  deprived  of,  th^ 
benefit  which  has  resulted  to  him  from  his 
greater  diligence  in  enforcing  his  demand. 

Their  Lordships  also  desire  to  add  that 
they  are  unable  to  see  any  substantial  distinc- 
tion between  this  case  and  that  reported 
in  p.  614,  Marshall,  They  entirely  agree  in 
the  principles  expressed  by  Chief  Justioe 
Peacock  in  that  case,  and  think  that  they 
govern  the  present  case. 

The  result,  therefore,  must  be  that  their 
Lordships  will  humbly  recommend  to  Htx 
Majesty  that  this  appeal  be  allowed,  the  judge- 
ment of  the  High  Court  reversed,  and  the 
judgment  of  the  lower  Court  affirmed.  The 
costs  of  the  appeal  will,  of  course,  follow 
the  result,  and  the  appellant  will  be  entitled 
to  the  costs  of  the  appeal  in  the  Court  below. 


The  2ist  March  1872. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Contribution—Government  Revenue— Zemindar 
— Putneedar—Dur-ptttneedar. 

Cases  Nos.  264,  268,  and  269  of  1871. 

Regular  Appeals  from  a  decision  passed  by 
the^  Subordinate  Judge  of  Beerbhoom, 
dated  the  24th  August  iSyi, 

Radha  Madhub  Dutt  and  others  (Defendants), 

Appellants, 

versus 

Ram  Runjun  Chuckerbutty  (Plaintiff),  ^ 
^  Respondent, 

Baboos  Unnoda  Pershad  Banerjee,  Mohesh 
Chunder  Chowdhry^  and  Obhoy  Churn 
Bose  for  Appellants. 

Baboo  Mohinee  Mohun  Roy  for 
Respondent. 

Hkli)  that  plaintiff,  who  held  partly  as  zemindar  and 
partly  as  dur-putneedar,  was  entitled  to  look  to  his  cb- 
sharers  in  the  zemindarec  for 'contribution  of  Govern- 
ment revenue   paid  by   him   to  save  the  entire  estate 
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fttrni  »le»  and  that  the  fact  of  bis  being  a  sharer  in  the 
dur-putnee  could  not  bind  him  to  recover  his  over-pay- 
ments from  the  putneedars . 

Qtovtr,  y, — We  do  not  think  it  necessary 
10  call  upon  the  respondent's  pleader  in  this 
caae,  having  no  doubt  that  the  judgment  of 
Ihe  Coart  below  is  right,  and  should  be 
affirmed. 

The  suit  was  for  contribution.  The  plaint- 
iff is  a  sharehc^der  in  the  estate  (by  inherit- 
ance) to  the  extent  of  3  annas  13  gundas 
I  cowree  i  krant.  He  purchased  from 
Mononith  Def  a  further  share  of  3  annas  13 
gundas  1  cowree  t  krant  in  the  zemindaree, 
and  alao  a  dur-putnee  right  belonging  to  the 
same  individual  of  6  gundas  2  cowrees  2 
krants,  so  that  he  held  in  all  7  annas  6 
gundas  2  cowrees  2  krants  as  zemindar  and  6 
gundas  2  cowrees  2  krants  as  dur-putneedar. 
To  save  the  estate  from  sale,  plaintiff,  or,  to 
tpeak  more  correctly,  the  Court  of  Wards  for 
lujn,  for  he  was  a  minor  at  the  time,  paid  the 
whole  of  the  Government  revenue  from 
January  1865  to  June  1868,  or  Rs.  8,039-14-3 
bi  escesB  of  the  amount  due  upon  his  share, 
and  he  now  claims  to  recover  from  the  seve- 
nl  defendants  the  amounts  due  on  their  re- 
spective shaces. 

There  is  no  contest  as  to  the  amount  of 
the  phiintiff's  share  in  the  estate,  nor,  sub- 
atankiallyy  as  to  the  interest  held  by  the  seve- 
ral defendants.  The  objeciioii  taken  by  the 
appellants  is  that  the  share  for  which  they 
would  ordinarily  have  been  liable  was  leased 
out  in  dur-putnety  and  that  the  dur-putnee- 
dars  were  the  parties  who  had  covenanted  to 
pay  the  Government  revenue,  and  it  was  to 
them  that  the  plaintiff  was  bound  to  look  for 
his  money;  and  an  argument  against  him 
was  drawn  from*the  fact  that  the  plaintiff 
himself  was  the  purchaser  of  a  fractional 
share  of  the  dur^putnn,  and  as  such  paid  his 
qnoUt  of  Government  revenue  direct  io  the 
Collector. 

We  think  that  the  plaintiff  is  clearly  entitled 
to  look  to  his  co-sharers  in  the  zemindaree, 
and  that  the  fact  of  his  being  a  sharer  in  the 
dur-putnee  cannot  bind  him  to  recover  his 
OvcT'-payments  from  the  putneedars.  He 
was  no  party  to  the  arrangement,  and  is  not 
to  suffer  because  the  persons  to  whom  the 
Bose  defendants  gave  the  under-tenure  failed 
to  act  up  to  their  engagement.  There  id  no 
denial  of  the  fact  that  the  plaintiff  has  paid 
more  than  his  share  of  the  Government 
revenue,  and  thereby  saved  the  entire  estate 
from  sale^  or  that  the  defendants  are  his  co- 
sbarerg»  and  as  such  liable  to  reimburse 
tile  money.    They  cannot  get  rid  of  their 


responsibility  by  making  over  their  shares  ia 
puinee  to  others. 

The  three  appeals  are  dismissed  with  costs* 


The  21st  March  1872. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover^ 

Judges, 

Act  VIII.  of  1869^  B.  C  8.  53— Pi^BMflt  inte 
Court  with  Protest — Ejectmeiiit. 

Case  No.  24  of  1872. 

Miscellaneous  Appeal  from  €m  order 
passed  by  the  Judge  of  Hooghly.  d^itd 
the  jM  October  rSyr,  affirming  an  ordtar 
of  the  Moonsiff  of  Sulkea,  dated  the  t^ 
July  1871, 

Sreeshteedhur  Dey  (Decree-holder), 
Appellant, 

versus 

Doorga  Narain  Nag  (Judgment-debtorX 

Respondent, 

Baboos  Mohendro  Nath  Seal  and  Taruck 
Nath  Butt  for  Appellant. 

Baboos  Oopendro  Chunder  Base  and 

Bhowanee  Churn  Dutt  for  RespondenL 


Payment  into  Court  by  a  judnrmeat-debtor, 
15  days  from  the  dateof  decree,  of  rent,intere!»t,aiidcoets» 
with  a  protest  as  to  the  sum  improperly  char|^c<]  afaiast 
him  as  interest,  is  a  sudicient  payment,  under  seclioo 
5a,  Act  VUi.  of  1S69,  B.  C,  to  save  him  from  Sahtt^r 
to  be  ejected  from  his  teaure. 

Glover,  y, — ^Thk  special  appellant  in  thfs 
case  got  a  decree  against  Doorga  Narain 
Nag  for  arrears  of  rent  and  for  ejectment  in 
consequence  of  those  arrears.  The  decfee 
was  dated  the  4th  of  May  1S71,  and  ihe 
question  we  have  to  decide  is  what  «'as  the; 
effect  as  regards  the  decree-hpkler  of  the 
deposit  of  rent,  interest,  and  costs  made  by 
the  judgment-debtor  under  section  52  of 
Act  VIII.  of  1869.  The  debtor  paid  tlie 
money  into  Court,  making  at  the  same  timea 
protest  in  respect  of  a  sum  of  37  rupees,  which 
he  said  was  improperly  charged  against  hin 
as  interest.  Tne  judge  considered  that  the 
judgment-debtor  ought  not  to  have  been  sad- 
dled with  interest,  inasmuch  as  the  ohgiml 
decrees  which  were  incorporated  in  the  claim 
utxier  section  52  for  khas  possession  of  the 
land  did  not  specify  that  interest  was  to  be 
given.  But  he  thought  also  that,  ae  ^ 
decretal  order,  however  wrongly  drawn  vp, 
did  give  interest,  the  decree -holder  was  jfusd- 
fied  in  taking  out  execution  for  it,  unless  die 
judgment-debtor  could,  in  the  xa^^xaamst, 
obtain  the  amendment  of  the  decree.  For  ibe 
rest,  the  Judge  considered  that  the  paynwut 
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into  Court  by  the  judgment-debtor  was  a 
SB^cient  payment  under  seciiou   52,   Act 
VIII.  of  1869  B.  C,  to  prevent  the  decree- 
'  holder  entering  into  khas  possession  of  the 
pknd.    This  is  the  question  upon  which  the 
i  principal  arguoaent  has  been  addressed  to  us. 
There  was  a  question  of  interest  also ;  but  the 
.thief  contention  was  as  to  the  suQciency.of 
the  payment  made  by  the  jadgment-debtor. 
it  was  contended  by  the  pleader  for  the  spe- 
cial appellant  that  payments  of  this  sort  must 
be  made  absolutely  without  condition,  and 
that  the  mere  fact  of  there  being  a  protest 
added  by  the   depositor  was    sufficient  to 
make  the  payntent  invalid,  so  far  as  to  pro- 
tect the  land  held  by  the  ryot. 

In  this  case  the  petition  of  the  judgment- 
debtor  putting  in  the  money  is  dated  the  8th 
May  1871.    On  the  26th  of  the  same  month, 
the  decree-holder  applied  for  permission  to 
take  out  the  money  deposited ;  and  on  the 
same  day,    apparently,     an    order  on   this 
\  petition  was  passed  by  the  Deputy  Collector, 
to  the  effect  that  the  decree-holder  was  only 
entitled  to  the  principal,  which  he  might  have, 
that  the  judgment-debtor  was  not  bound  to 
pa?  interest,  and  that  his  objection  to  paying 
it  was  a   valid    objection.    The   words   of 
section  52  are  that  "in  all  cases  of  such  suits 
**for  ejectment  of  a  ryot  or  cancelment  of  a 
**  lease,  the  decree  shall  specify  the  amount  of 
"the  arrear,  and  if  such  amount,  together 
"with  iaierest  and  cost«  ol  suit,  be  paid  into 
"Court  within  15  days  from  the  date  of  the 
** decree,  execution  shall  be  stayed."     Now, 
there  is  no  question  as  to  the  ryot's  payment 
into  Court  within  1 5  days  from  the  date  of  the 
decree  against  him  of  the  amount  of  his  arrear, 
together  with  costs  and  interest,  and  his  pro- 
test was  absolutely   ineffective  against  any 
claim  made  to  the  entire  amount  by  the  cre- 
ditor ;  nor  could  it  prevent  the  whole  of  the 
money  being  paid  away  by  the  Collector,  if 
he  thought  proper  to  pay  it.     It  seems  to 
n»,  therefore,  that  the  deposit  of  the  arrear 
with  interest  and    costs  by  the  ryot  was  a 
Bubstaniial  compliance  with  the  provisions  of 
.  ihe  section,  and  that  this  was  not  affected 
by  the   particular    line    of    action     taken 
.,  ahcr^vards  by  the  Collector.     The  ryot  did, 
[  as  U  seems  to  me,  what  the  law  required  of 
\  him,  and  ought  not  to  be  prejudiced  by  any 
\  wbgequent,  and  possibly  improper,  action  on 
•  Ihe  part  of  the  Revenue  Authorities. 

1  A  good  deal  was  sought  to  be  made  of  the 
,  Jjniilaiity  between  cases  of  this  kind  and 
'  <wposita  made  to  prevent  the  sale  of  inort- 
giged  property,  and  various  precedents  were 
footed  to  show  that  such  payments  niust  be 


altogether  uncoDdltional ;  but  I  see  no  analogy 
between  the  two  cases,  for  here  we  haire  the 
plain  words  of  the  law.  It  appears  to  me, 
therefore,  that  the  tenant,  by  paying  as  he  did 
the  amount  of  his  arrear  with  costs  and 
interest  into  Court,  protected  himself  from 
having  his  tenure  taken  away  from  him.  And 
that  being  my  opinion,  it  is  unnecessary  to 
go  into  the  question  of  interest.  Possibly,  in 
this  respect,  the  Judge's  decision  that  the  Court 
was  not  able  to  go  behind  the  decree  of  the 
Moonsiff,  although  the  letter  was  palpably 
wrong  in  granting  interest  on  sums  upon 
which  no  interest  had  been  given  in  the 
original  decree,  was  incorrect. 

The  appeal  must  be  dismuBed  with  costs. 

Kemp,  J, — I  concur  in  this  judgment.  It 
is  very  clear  from  the  petition  of  the  decree- 
holder,  dated  the  26ih  of  May  1871,  that  Jiie 
himself  admitted  that  the  decrees  which  had 
been  obtained  against  the  special  respondent, 
the  ryot,  did  not  carry  interest,  inasmuch  as,  in 
that  petition,  he  distjactly  ^ked  the  Covt  to 
give  him  back  thes;e  decrees  in  order  to  enable 
him  to  apply  to  the  proper  Court  for  an 
amendment  of  these  decrees,  in  the  matter  of 
interest.  It  is  also  further  clear  that,  in  apply- 
ing to  execute  the  decree  which  he  subse- 
quently obtained,  and  in  which  interest  was 
improperly  awarded  by  the  Moonsiff  as 
admitted  by  the  Judge,  inasmuch  as  the 
former  decrees  contained  no  provision  to  that 
effect,  the  decree-holder,  when  called  upon  to 
appear  on  the  day  fixed,  was  absent,  and  the 
Court  which  had  to  dispose  of  that  applica- 
tion observes  that,  on  referring  to  the  decree, 
it  appears  that  no  interest  was  awarded  in  the 
original  decree  of  the  Collector's  Court,  and 
that  the  judgment-debtor  very  properly  raised 
objections  to  that  effect,  and  the  petition  was 
struck  off  the  file  for  default. 

Now,  the  ryot,  it  is  AdoaUted,  paid  iiHo 
Court  the  whole  amount  due  under  the  deccee, 
including  costs  and  interest.  He  raised  an 
objection  with  reference  to  the  small  sum  of 
37  rupees  on  account  of  int^est,  and  whdt  be 
said  was  this :  ''  I  pay  in  the  money,  namely, 
Rs.  37  for  interest,  but  I  am  not  liable  fpr 
the^ame  under  the  decree,  inasmuch  as 
that  decree  is  silent  as  to  any  liabilrty  on  the 
score  of  interest,"  and  he  asked  for  a  d^^- 
mi  nation  of  that  question.  That  question 
was  disposed  of  by  the  Collector  on  the  gotfa 
May  1871,  in  this  way,  that  th^  decree  holder 
take  out  the  money  "  ^  Ttc?,"  that  is, 
with  the  exception  of  interest. 

I,  Uierefore,  think  that,  as  clearly  shown  in 
the  judgment  of  Mr.  Justice  Glowr,  the 
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ryot  has  fulfilled  the  spirit  of  section  52  of 
Act  VIII.  of  1869  B.  C,  and  has  thereby 
saved  himself  from  liability  to  be  ejected  from 
his  tenure. 

I  confirm  ihe  decision  of  the  lower  Court, 
and  dismiss  the  special  appeal  with  costs. 


The  2ist  March  1872. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Appeal  to  PHvT  Council— Security  from  De- 
cree-holder—Release  of  Surety— Jurisdiction 
.    — Appeal. 

Case  No.  9  of  1872. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  0/  Dacca,  dated  the  nth 
October  i8ji, 

Abedoonissa  Khatoon  (Decree-holder), 

Appellant, 

versus 

Ameeroonissa  Khatoon  and  others 
(Judgment-debtors)  and  another  (surety), 
Respondents. 

Mr.   y.    S.    Rochfort  and   Baboo     Kashee 
Kant  Sen  for  Appellant. 

Baboo  Nullit  Chunder  Sen  for 
Respondents. 

-  A  District  Judg-e  has  no  jurisdiction  to  release  a  surety 
Erom  security  taken  from  him  by  the  High  Court  to 
enable  a  decree-holder  to  take  out  execution  of  his  de- 
cree pending  an  appeal  to  the  Privy  Council. 

No  appeal  will  lie  fcpm  such  an  order  of   release   by 
the  Judge,  although  it  is  an  improper  one. 

Kemp,  y. — It  appears  iij  this  case  that 
Abedoonissa  Khatoon,  the  appellant,  has  ob- 

•  tained  a  decree  against  Ameeroonissa  Khatoon, 
the  widow  of  Abdool  Ali.  The  decree  thus 
obtained  has  been  appealed  to  the  Privy 
Council,  and  Abedoonissa  Khatoon  being 
anxious  to  take  out  execution,  pending  the 
appeal  to  Her  Majesty  in  Council,  was 
directed  to  furnish  security.  Upon  this.  Mr. 
J.  P.  Wise  came  forward  as  security  for 
Abedoonissa,  and*  his  security  was  accepted. 

•Subsequently,  for  reasons  which  are  not 
apparent  and  have  not  been  stated   to  the 

"Court,  Mr.  Wise  applied  to  the  Court  to 
release  him  from  the  security-bond,  and  the 
Court  allowed-  this,  apparently,  without  giv- 

I  ing  any  notice  to  Abedoonissa.  After  releas- 
ing Mr,  Wise,  the  Judye  of  Dacca  directs 


all  proceedings  for  delivery  of  possession  to 
Abedoonissa  to  be  stayed,  and  the  Nazirto 
report  the  progress  made  by  him  up  to  date, 
and  a  notice  to  be  given  to  the  decree-holder 
Abedoonissa  that  she  must  furnish  foesh* 
security,  and  the  execution-case  to  be  struck 
off  until  such  fresh  security  is  given. 

We  do  not  think  that  any  appeal  will  lie 
to  this  Bench  against  this  order  of  the  Judge, 
although  we  consider  the  order  to  be  an  im- 
proper one.  We  think  that  the  Judge  had 
no  jurisdiction  to  release  the  security,  and 
that  that  could  only  be  done  by  the  High 
Court,  under  whose  directions  Uie  security 
was  taken.  We,  therefore,  dismiss  this  ap- 
peal with  costs,  and  direct  the  decree-hoMer 
to  apply  to  the  Judge  in  charge  of  the  Piivr 
Council  Department. 

Mr,  Wise  and  Ameeroonissa  will  recover 
separate  costs. 


The  2ist  March  1872. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Gbver, 

yudges. 

Ejectment— Sale  in  Execution  of  Decree— Pos- 
session (Symbolical  and  Manual)— Limita- 
tion—Cause  of  Action. 

Case  No.  1043  of  1871. 

Special  Appeal  from  a  decision  passed  ly 
the  yudge  of  West  Burdwan,  dated  the 
4th  August  iSyiy  reversing  a  decision  of 
the  Moonsiff  of  Ooudah,  dcUed  the  isth 
March  iSyi. 

Boydanath  Mookerjee  (Plaintiff),  Appellant, 

versus 

Sreeshteedhur   Chuckerbutty  and  another 
(Defendants),  Respondents. 

Baboo    Nil    Madhub    Sen    for    Appellant. 

Baboo  Grish  Chunder  Mookerjee  for 
Respondents. 

Pli^inttffs  purchased  the  rights  of  B  at  a  saleia  exe- 
cution of  a  decree  in  1274,  and  obtained  symbolkal  ffli- 
scssion^  but,  on  attempting  to  take  manuail  possessioapi 
i275f  were  ejected  by  defendant.  Held  that  plani^' 
cause  of  action  arose  from  the  ouster  tn  1275.  ' 
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Kemp,  J. — The  plaintiff  is  the  special  ap- 
pellant. This  is  a  suit  for  possession  of  a 
two-thirds  share  of  13  beegahs  i  cottah  of 
jumwtai  land  in  mouzah  Chunder  Kona. 
^The  issues  below  were,  whether  the  suit  was 
barred  by  the  law  of  limitation  or  not?  2nd, 
whether  the  defendants  ousted  the  plaintiff 
from  the  land  in  suit?  and  3rd,  whether  the 
plaintiff  is  entitled  to  distinct  possession  of 
the  alleged  share  or  not  ? 

The  first  Court  has  very  clearly  found  that 
the  Bimrals  obtained  a  decree  for  the  share 
in  question  on  the  14th  of  Pous  1272;  that 
the  plaintiff  purchased  the  Burrals'  rights  at 
a  sale  in  execution  of  a  decree  in  the  month 
of  Rartick  1274  ;  that  they  were  put  in  sym- 
Iwlical  possession  in  Chyet  1274 ;  and  that  on 
attempting  to   take  manual    possession   in 
Bysack  1275,  they  were  ejected  by  the  de- 
fendant.   The  possession  of  the  Burrals  in 
the  years  1273,   1^74*  ^^^  1^75  appears  to 
have  been  admitted.     The  Moonsiff,  there- 
fore, was  of  opinion  that  the  suit  was  not 
barred,  and  gave  the  plaintiff  a  decree.     On 
appeal,  the  Judge  appears  to  have  found 
ewrything  for  the  plaintiff.     He  says  ;  "  It 
"is  proved  by  both  parties  that  Anundo  and 
"Omunto  Burral  were  in  possession  in  1275, 
."although  they  bad  not  taken  out  execution 
"of  their  decree;  and  he  further  held  that 
"the  fact  of  their  having  taken  possession 
"  otherwise  than  by  the  agency  of  the  Court 
"would  n6t  destroy  their  title,  and  plaintiffs 
"having  purchased  that  title  would  not  be 
"barred  by  limitation."     And  yet,  strange  to 
say,  after  coming  to  this  finding,  the  Judge 
throws  out  the  plaintiff's  suit  as  barred,  be- 
cause, he  says,  the  possession  of  the  Burrals 
was  not  a  lawful  one  in   1275;  inasmuch 
as,  according   to   the    plaint,    their    rights 
had  lapsed  by  the  sale  to  the  plaintiffs  in  1 274. 
Now,  the  plaintiffs  nowhere  state  in  the  plaint 
that  they  were  in  possession  before  Bysack 
1275.    What  they  say  is  that  they  purchased 
the  rights  and  interest  of  the  Burrals,  and 
obtained  possession  bausmessub,  and  that  it 
was  only  when  they  went  to  take  manual 
possession  that  they  were  ousted. 

It  is  clear,  therefore,  on  the  finding  of  the 
Jodge  himself  and  of  the  first  Court,  that  the 
Burrals  were  in  possession  in  1275,  although 
they  had  not  taken  out  execution  of  their 
decree ;  and  they  having  a  title  which  could 
pass  to  the  plaintiffs,  and  the  plaintiffs  having 
been  ousted  in  1275,  the  suit  is  within  time. 
The  decision  of  the  Judge  must,  therefore, 
be  reversed,  and  the  decision  of  the  Moonsiff 
'<fccreeing  the  plaintiff's  case  restored,  with  all 
costs  payable  by  the  respondents. 


The  22nd  March  1872. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Act  VIII.  of  1859,  ss.  352  and  354~Reinand— 
Irregularity— Special  Appeal. 

Case  No.  979  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Dacca,  dated 
the  jth  June  rSyi,  reversing  a  decision  of 
the   Moonsiff  of  Lechragunge,  dated  the 

2'jth  February  18'/ 1. 

• 

Gunga  Monee  Dossee  (Defendant), 
Appellant, 

versus 

Issur  Chunder  Shaha  and  others  (Plaintiffs), 

Respondents. 

Baboo  Bhuggobutty  Churn  Ghose  for 

Appellant. 

Baboos  Kalee  Mohun  Doss^  Doorga 
Mohun  Doss,  amd  Nullit  Chunder  Sen  for 
Respondents. 

Where  a  Jud^e,  instead  of  remandtngf  a  case  under 
section  332,  Act  VIII.  of  1859,  when  the  Moonsiff  had 
not  disposed  of  the  case  upon  any  preliminary  point, 
ought  to  have  disposed  of  it  under  section  354,  kfiepini; 
the  case  on  his  own  file,  and  ordering  the  Moonsiff, 
after  taking  the  necessary  evidence,  and  deciding  an^ 
issue  fixed  by  him,  to  send  up  his  finding  with  the  evi- 
dence to  his  Court,  and  then  proceeding  to  try  the  case 
as  an  appeal.  Hrld  that  the  irregularity  was  not  one 
which  affected  the  merits  of  the  case  or  the  jurisdiction 
of  the  Court,  so  as  to  justify  interference  with  the 
Judge's  decision  in  special  appeal. 

Glover,  J. — One  of  the  defendants,  Gunga 
Monee  Dossee,  No.  3,  is  the  special  appellant 
in  this  case.  It  appears  that  there  was  an 
ijarah  held  by  four  sharers  in  proportions  of 
four  annas  each;  The  plaintiff's  father  had  . 
one  share;  the  defendant  Gunga  Monee  a 
second ;  Woodoy  Chund,  father  of  the  defend- 
ants 4  and  5,  and  husband  of  the  defendant 
No.  6,  a  third ;  and  Gopeenath,  the  husband 
of  the  defendant  No.  7,  a  fourth.  The 
defendant  Gunga  Monee  is  said  to  have  exe- 
cuted certain  ekrars  on  the  23  rd  Bysack 
1269,  whereby  she  relinquished  portions  of 
her  4-annas  share.  She  is  said  to  have  given 
a  I  anna  6  gundas  2  cowrees  2  krants  tothe 
plaintiff  Issur  Chunder  and  Woodoy  Chund, 
and  13  gundas  i  cowree  i  krant  to  Gopee- 
nath Shaha;  the  consequence  of  which  was 
that  the  plaintiff's  share  became  4  annas  13 
gundas  i  cowree  i  krant.  He  added  to 
this  by  purchasing  a  3  gundas  3  cowrees 
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I  krant  2  dunts  from  the  share  which  Gunga 
Monee  had  relinquished  to  Gopeenaih,  and 
ended  by  being  the  owner  of  a  4  annas  17 
gimdas  z  krants  2  dunts.  Some  time  after 
this  arrans^ement  was  made,  the  proprietary 
right  in  the  zemindaree  was  sold  by  Govern- 
ment, and  was  bought  by  the  original  share- 
holders in  the  name  of  their  family  servant 
Boydonaih  Chuckerbutty,  and  the  property 
remained  in  their  possession  jointly.  The 
plaintiff  in  .this  case  sued  the  defendant 
No.  3,  a  ryot  on  the  estate,  for  his  share  of  the 
rent  calculated  on  a  4  annas  17  gundas  2 
krants  2  dunts  share.  The  defendant  Gunga 
Monee  intervened,  and  the  consequence  was 
that  the  plaintiff  lost  his  suit  a.s  regards  the 
excess,  and  got  a  decree  only  for  his  original 
share  of  the  rent,  namely,  4  annas.  And  he 
now  sues  to  establish  his  right  to  the  17 
guadas  2  krants  2  dunts,  which  he  claims 
by  the  relinquishment  of  Gunga  Monee  over 
and  above  his  4  annas  share. 

The  Moonsiff  foiind  that  the  tkrars  were 
not  genuine,  and  dismissed  the  plaintiff's  suit, 

The  Judge,  in  a  decision  which  is  not  very 
clear,  found  that,  although  there  may  be  some 
doubt  as  to  the  execution  of  the  ekrars  by 
Gunga  Monee,  still  he  considers  that  she 
knew  perfectly  well  and  agreed  to  what  was 
done  in  respect  of  them,  and  that  the  ekrars 
formed  very  strong  evidence  as  to  what  was 
the  intention  of  the  shareholders  in  respect 
of  their  different  shares.  He,  therefore, 
remanded  the  case  to  the  lower  Court 
for  trial  on  the  merits,  and  he  ordered  the 
Moonsiff  to  determine  what  the  proportionate 
shares  were  which  Boydonath  Chuckerbutty 
was  commissioned  to  buy  for  the  defendants. 

The  objection  taken  in  special  appeal  is, 
that  the  Judge  ha'd  no  right  to  remand  this 
case  under  section  352,  inasmuch  as  the 
lower  Court  had  not  disposed  of  the  case 
upon  any  preliminary  point ;  and  no  doubt  so 
far  the  special  appellant  has  right  on  his 
side,  for  the  Moonsiff  did  not  decide  the  case 
on  any  preliminary  point,  but  on  the  merits. 
But,  although  the  Judge  was  wrong  in  re- 
manding the  case  under  section  352, it  is  clear 
that,  from  the  view  he  took  of  the  case,  he 
would  have  been  justified  in  disposing  "of  it 
under  section  354.  If  he  considered  that 
there  was  a  question  of  fact  essential  to  the 
right  determination  of  the  suit  upon  the  merits 
which  the  Moonsiff  had  not  determined,  he, 
under  the  section  in  question,  had  the  right 
to  direct  the  lower  Court  to  determme  thai 
question.  What  he  ought  to  have  done, 
howeV«^,  was  to  have  kept  the  case  on  his 
own  iile,\nd  have  ordered  the  Moonsiff,  after 


taking  the  necessar}''  evidence,  and  deciding 
the  issue  fixed  by  him,  to  send  up  bisfiodiag, 
with  the  evidence,  to  his  Court,  and  then 
proc^d  to  try  the  ca^^e  as  an  appeal.  But 
although  there  is  this  amount  of  error  m 
the  Judge's  decision,  we  do  not  think  that 
we  should  be  justified  in  interfering  vitli  it 
in  special  appeal,  inasmuch  as  the  irregu- 
larity has  not  in  any  way  affected  the  merits 
of  the  case  or  the  jurisdiction  of  the  Coarl 
We  come  to  this  decision  with  the  less 
reluctance,  because  we  find,  as  a  matter  oi fact, 
that  the  case  has  been  decided  after  remaod 
by  the  Moonsiff  in  favour  of  the  plaimiff.  and 
that  the  present  special  appellar^t  has  appeal* 
ed  again  to  the  Judge  against  that  decision. 
It  would  be  useless,  therefore,  at  this  ilage 
of  the  case,. to  make  any  farther  orders  in  ihc 
matter.  We  dismiss  the  special  appeal  with 
costs. 


The  22nd  March  1872. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  L  GhW 

Judges. 

Act  VIII.  of  1859,  s.  IS  —  Declaratory  Dccfg- 
Cause  of  Action— Fraudulent  Thikbastm 
ceedings—  Remaod—  DcmolttfonofBinlfiJI 
( Privy)— Evidence — Acquiescence— CimiBt 

Case  No.   976  of  1871. 

Special  Appeal  from  a  decision  passed  hr  tH^ 
Additional  Judge  of  Dacca,  dated  ihtui 
June  iSyi,  reversing  a  decirii^n  <»/ '* 
Extra  Moonsiff  of  Naraingnnge,  daitdllk 

i6tft  December  iSyo, 

Brommo  Moyee  Debia  Chowdhrain  and 
others  (Defendants),  Appelkuts, 

versus 

Koomodinee  Kant  Banerjee  Chowdbrrtt^ 
others  (Plaintiffs),  Respendents. 

Case  No.  977  of  1871. 

Special  Appeal  from  a  decision  passed  hy  th 
Additional  Judge  of  Dacca,  dated  the  in 
July  i8*jt,  affirming  a  decision  0/  i9 
Moonsiff  of  Naratngunge,  dated  tki  m 
December  iSjo. 

Buroda  Kant  Banerjee  Chowd*     ^^ 
others  (Plaintiffs),  Appclla 

versus 

Koomodinee  Kant  Banerjee   Chow*^  ry  •** 
others  (Defendants),  Aup$tf'^    !»• 
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Baboox  Doorga  Mohun  Doss  and  Nuliii 
Chunder  Sen  for  Appellants. 

Bab<H>s  Chunder  Madhuh  Ghose  and 
Kashee  Kant  Sen  for  Respondents. 


The  plaint  in  this  case  havinjr  disclosed  that  certain 
Xi^MiOk  proceedings  were  carried  on  by  defendants 
IB  collusion  with  their  co-sharer  and  in  fraud  of  the 
tfUintiffs,  HELD  that  the  plaintiffs  had  made  out  a 
fstifident  cause  ot  action  for  a  declaratory  decree  under 
IlKtion  15,  Act  VUI.  of  1859. 

I    The  Jud^e,  after  disposing  of  the  case  on  the  only 

I  point  in  which  the  Moonsiff  had  decided,  !)/>.,  whether 

I  Ihm  was  a  cause  of  action,  and  having;-  satisHed  himself 

I  ttat  there  was  not  sufficient  evidence  on  the  record  to 

enable  him  to  pass  a  proper  decision  upon  the  merits, 

was  held  clearly  right  in  remanding  the  case   to   the 

Moonsiff. 

In  a  suit  for  the  demolition  of  a  privy  erected  in 
plaiatiff's  land^  it  having  appeared  that  plaintiff  was 
aware  of  the  erection  of  the  privy,  and  had  allowed  it  to 
beONDpleted,andto  remain  standing  for  at  least  seven 
}eara>  his  consent  was  refused. 

Kmpy  J. — Tres£  cases  have  been  heard 
together.  We  think  it  will  be  more  con- 
venient to  give  separate  judgments. 

Id  special  appeal  No.  976  the  defendants  i 
below  are  the  special  appellants,  and  in  special 
appeal  No.  977  the  plaintiffs  below  are  the 
^Kctal  appellants.  In  special  appeal  No. 
976,  the  points  raised  in  special  appeal  are, 
/rj/,  that  the  Judge  was  wrong  in  law 
k  holding  thai  the  plaint  discloses  a  suffi- 
cient cause  of  action ;  secondly^  that  even  ad- 
miuiQg  that  the  plaint  does  disclose  a  suffi- 
cient cause  of  action,  the  Judge  acted  irre- 
gularly in  remanding  the  case  to  the  first 
Coan. 

From  the  number  of  decisions  which  have 
been  quoted  by  the  Moonsiff  in  his  judgment, 
tt  wqU  as  by  the  pleaders  on  both  sides  dur- 
ing the  course  of  the  argument,  it  is  very 
dear  that  the  construction  to  be  put  upon 
section  16  of  Act  VIU.  of  1859  is  aiiend- 
^  Nfilh  much  difficulty ;  and  the  number  of 
decisions  which  have  been  referred  to  during 
the  coarse  of  the  argument,  and  more  par- 
^cslarlf  by  the  Moonsiff,  shows  that  the 
decisions  on  this  subject  are  not  in  perfect 
harmony. 

Looking  to  the  plaint  itself,  it  is  clear  that 
^  plaintiff's  statement  was  that  their  cause 
<rf  action  was  the  thakhusi  proceeding 
which  took  place  on  the  5th  of  Jeyt  1266, 
4nd  if  we  were  to  look  to  that  fact  alone, 
JW)  doubt  the  delay  between  the  date  of  the 
{hakbust  proceeding  as  stated  by  the  plaint- 
j&  and  the  institution  of  the  present  suit 
on  the  7th  of  Srabun  1277  is  very  great; 
put  the  plaint  also  says  that  the  defendants, 
«  collusion  with  their  co-sharer  Brojo  Soon- 
dor  Banerjee,  fraudulently  demarcated  certain 
»n<te  w  a  pwtion  of  the  defendants'  iaiook 


wiihout  the  knowledge  of  the  plaintiff.     Fur- 
ther, the  plaintiff  says  that  his  title  is  threat- 
ened in  future  by  these  proceedings ;  and  it  is 
very  clear  from  the  action  of  the  defendants 
themselves  that   it   is   more   than    probable 
that  some  injury  may  be  inflicted    on    the 
plaintiff,  unless  such  a  course  be  stayed  by  a 
declaratory   decree.     Two    days   before   the 
institution  of  the  present  suit,  the  defendants 
instituted  a  suit  for  the  purpose  of  having  a 
pucca  privy,  erected  upon  a  portion  of  the 
land    in  dispute,  demolished.     In  that  suit 
they  alleged  that  the  land  upon  which  the 
privy  stood  belonged    to  them    exclusively, 
that  it  was  not  joint  land;   that  their  title 
to  it  had  been  put  in  issue  as  between  them 
ani  Brojo  Soondur  Banerjee  above  alluded 
to;  and  that  their  title   had  been   formally 
declared    by     the    thakbust    award.     It   is, 
therefore,  very  clear  to  us  that,  from  the  action 
of  the  defendants  in  that  suit,  they  relied 
upon  the  thak  award   as  evidence  of  their 
title  to  these  lands  as  their  exclusive  pro- 
perty.    The    plaintiff's    title  was,   therefore, 
clearly  invaded   by   that  hostile  act  on  the 
part     of     the    defendants.     Therefore,     we 
think  that,  looking  to  these  proceedings  and 
also  to  the  fact  that  the  plaint  does  disclose 
that   these   thakbust   proceedings   were  car- 
ried on  by  the  defendants  in  collusion  with 
Brojo  Soondur  Banerjee  and  in  fraud  of  the 
plaintiffs,    the   plaintiffs   have   made   out    a 
sufficient    cause  of   action.     We,    therefore, 
concur   with   the   Judge   in    his  finding  on 
that  point. 

With  reference  to  the  second  point,  we 
are  told  during  the  course  of  the  argument 
that,  not  only  has  the  suit  been  remanded,  but 
that  it  has  been  decided  gn  remand  by  the 
Moonsiff  in  favour  of  the  plaintiffs,  special 
respondents;  but,  be  that  as  it  may,  the 
Judge,  after  disposing  of  the  only  point 
which  the  Moonsiff  had  disposed  of,  namely, 
the  question  whether  there  was  a  cause  of 
action  or  not,  satisfied  himself  there  was  not 
sufficient  evidence  on  the  record  to  enable 
him  to  pass  a  proper  decision  befVveen  the 
parties  upon  the  merits  of  the  case.  We 
think,  therefore,  that  he  was  clearly  right 
in  rdTnanding  the  case  to  the  Moonsiff,  and 
we  dismiss  the  special  appeal  with  costs. 

We    now    come    to    the    special    appeal/ 
No.  977,  in  which  the  parties  change  places.' 
The   plaintiffs  in   that  case   are  the  special 
appellants   and    the   defendants   special   re- 
spondents.    The  suit  was  to  have  the  privy 
already  alluded  to,  erected  upon  a  very  small  ; 
bit  of  land  (about  four  cowrees),  demolished.  . 
Both   Courts   have   concurrently    held    thai 
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khis  privy  has  been  erected  for  many  years — 
;8even  years  or  so — with  the  cpnsettL.of  the 
'plamlittS  la4baX.£uit.  The  first  Court  found 
ahat  the  land  was  joint-property,  and  that 
the  plaintiffs  had  consented  to  the  erection 
by  the  defendants  of  the  privy  in  question. 
The  second  Court,  although  it  has  not  dis- 
tinctly  come  to  a  finding  as  to  whether  the 
property  was  joint  or  separate,  has  clearly 
found  that,  whether  the  land  whereon  the 
privy  stood  was  joint- property  or  not,  the 
house  could  not  be  demolished;  and  the 
reason  he  gives  for  this  is  that  he  finds  on 
the  evidence  that  it  was  beyond  the  possibi- 
libity  of  doubt  that  the  plaintiffs  had  been 
aware  of  the  fact  that  that  privy^.^ag greeted., 
that  they  allowed  it  to  be  completed  and  to 
remain  standing  for  many  years,  say  seven 
years  at  least.  We  think  that  the  Judge  was 
perfectly  justified  in  inferring  the  consent  of 
the  plaintiff,  which  was  also  proved  by  the 
evidence  in  the  case. 

We,  therefore,  dismiss  this  special  appeal, 
also  with  costs,  payable  by  the  special 
appellants. 


The  23rd  March  1872. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  F.  B. 
Kemp,  Judges, 

Possessory  Award  (under  s.  iS  Act  XIV.  of  1859) 
—Title  (Suit  to  establish)— Limitation. 

Case  No.  24  of  1871. 

Application  for  review  of  judgment  passed 
by  the  Hon'ble  Justices  H,  V,  Bayley 
and  G.  C.  Paul,  on  the  5/A  July  i8ji, 
in  Regular  Appeal  No,  228  of  1871, 

Eshan  Chunder  Banerjee  and  others 
(Defendants),  Petitioners, 

versus 

Zumuduroonissa  Khatoon  (Plaintiff), 
Opposite  Party, 

Mr,  Piffard  and  Baboos  Unnoda  Pershad 
Banerjee,  Chunder  Madhub  Ghose  and 
S^reenath  Banerjee  for  Petitioners. 

Mr,  Woodroffe  and  Baboos  Sreenath  Doss 
and  Komesh  Chunder  Mitter  for  Opposite 
Party. 

Plaintiff's  title  to  the  propertjr  in  dispute  having  been 
invaded  by  an  award  under  se(5)ion  15,  A(5\  XIV.  of  1859, 
the  present  suit  was  brought  to  establ.sh  that  title,  and 
held  to  be  governed  by  the  limitation  of  12  years  from 
the  date  of  the  award. 

Kemp,  J, — ^This  is  an  application  on  the 
part  of  the  defendant  for  a  review  of  the 


judgment  of  this  Court  dated  the  5lfa  of  Ju^ 
1871.     The  main  grounds  are —  \ 

ist, — That  the  Court  has  not  put  a  propd 
construction  on  the  decree  dated  1 2tb  Decein 
ber  1862.  .     \ 

2nd. — That  if  there  is  any  ambiguity  id 
the  said  decree,  it  can  be  cleared  up  by  ai«j 
ference  to  the  plaint,  the  judgment,  and  did 
petition  to  execute  the  decree. 

jrd. — ^That,  at  any  rate,  as  against  thepeth 
tioner  Khema  Debee,  who  was  no  party  toths 
decree  aforesaid  the  plaintiff  is  not  entidel 
to  recover  without  proving  her  title  irrespec- 
tive of  that  decree. 

The  history  of  this  case  is  to  be  found  ift 
this  Court's  decision  of  the  5th  July  1871. 

Mr.  Piffard,  who  has  been  heard  for  the 
applicant  for  review,  during  the  argnmeal 
raised  three  distipct  pleas  of  limttatiottt 
namely,  ist,  that  the  suit  is  barred,  because  not 
brought  within  one  year  from  the  date  of  tbs 
award  under  section  15,  Act  XIV.  of  1859; 
2nd,  that  it  is  barred  under  section  77,  Atil| 
X.  of  1859  ;  jrd,  that  it  is  barred  under  the 
six  years'  period  of  limitation. 

The  second  plea  was  abandoned  by  thej 
learned  counsel.  We  may  observe  tbatthe  pio^l 
that  the  plaintiff's  suit  is  barred  is  not  raised  ii| 
the  petition  of  review.     Be  that  as  it  may,  it  Is; 
clear  that  the  present  suit,  whicn  is  to  estab*| 
lish  the  plaintiff's  title,  need  not  be  broiigkt 
within  one  year  from  the  date  of  the  avsrd 
under  section  15,  Act  XIV.  of  1859.    It  is 
then  contended  that  this. being  a  suit  to  en- 
force a  decree  passed  in  1 862  the  period  of  six 
years  applies,  and  that  the  suit  is  beyond  lime. 
This  plea  was  not  taken  in  the  Court  belov, 
nor  in  the  petition  for  review,  but  is  raised 
for  the  first  time  in  the  course  of  the  argo^  | 
ment  in  this  very  late  stage.     We  may  ob- 
serve that  this  suit  is  not  to  enforce  the  decree, 
of  r862,  but  to  establish  the  plaintiffs  title 
in  the  disputed  property  to  which  the  period 
of  six  years  is  not  applicable  but  twelve  years. 
The  title  of  the  plaintiff,  it  is  alleged,  bas 
been  invaded  by  the  award  under  section  i5i 
Act  XLV.  of  1859,  and  the  present  suit  to 
establish  that  title  has  admittedly  been  broi^ht 
within  1 2  years  from  the  date  of  the  award. 

All  pleas  put  before  us  in  bar  are  tbas 
overruled. 

We  now  come  to  what  is  the  tunwi^ 
point  in  the  case,  namely,  the  real  meaning 
of  the  decree  of  12th  December  i86a. 
Did  that  decree,  reading  the  decretal  order 
by  .the  light  of  the  plaint,  the  decision 
and  the  proceedings  in  execution,  decree 
to  the  plaintiff  a  4  annas  i  gonda  i 
cowree    1    krant  share  in  the  mouiohs  or 
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iusmuls  which  were  the  subject  of  thai 
$ait,  or  tae  mouzaks  or  kismuis  in  their 
•entirety. 

I  The  conienlioa  of  the  applicants  for  re- 
ffiew  is  that  the  decree  of  1862  was  for  only 
%  4  gundas  i  cowree  i  krant  share  in  the 
ijproperties  which  formed  the  subject  of  that 
init.  The  opposite  party,  on  the  other  hand, 
assert  that  the  decree  was  for  16  annas. 

We  are  of  opinion  that  the  contention  of 
Ike  appHcant  for  review  is  correct. 

Taking  first  the  piaint  in  the  suit  of  1862, 
we  find  that,  after  reciting  the  fact  of  the 
plaintiff's  purchase  at  auction,  the  plaint  pro- 
ceeds thus.  We  translate  literally :  ''I  am 
"entitled  by  law  to  obtain  possession  in  my 
^purchased  share ^  and  on  my  attempting 
'^lo  take  possession  in  the  month  of  Assar, 
*tbe  principal  defendants,  setting  up  an  al- 
"l^atioa  of  a  lease,  did  not  give  me  pos- 
''sessiOQ  of  my  purchased  share  of  the  sub- 
I ''joined  kismuis.''  Now,  the  extent  of  the 
ibare  purchased  by  the  plaintiff  was  4  gundas 
!i cowree  1  krant.  Therefore,  according  to 
the  terms  oi  the  plaint,  she  was  asking  for 
possession  of  a  share  to  that  extent  in  the 
hmuis  which  formed  the  subject  of  her  suit 
in  1862. 

Id  the  decision  of  1862,  the  claim  of  the 
plaintiff  is  thus  set  forth,  viz,,  ''for  posses- 
^''sion  of  the  plaintiff's  purchased  share  in  the 
**  kismuis  mentioned  in  the  plaint  which 
'*the  defendants  have  withheld  delivery  of 
'* possession  of  on  the  allegation  of  a  lease.'' 
Here,  again,  it  is  clear  that  a  share  in  the 
kismuis  equal  to  4  gundas  i  cowree 
I  krant  is  intended.  The  decretal  order  is 
to  this  effect:  ** The  case  is  decreed.  The 
''plaintift  will  obtain  possession  of  the  land 
'^claimed  according  to  the  real  circumstances 
"of  her  claim."  Fhen  in  the  (iupseel)  de- 
tail ot  the  kismuis,  we  find  the  following, 
V^^  f^jpTS^tt^,  /.  e.,  in  the  following 
kismuh.  The  decretal  order  is  to  be  read 
and  construed  by  **the  real  circumstances 
or  meaning  of  the  plaint  ;*'  and  it  appears  to 
us  to  be  clear  that  the  plaint  refers  to  only 
a  4  gundas  i  cowree  i  krant  share  of  the 
kimuh. 

Then,  looking  to  the  conduct  of  the  plaint- 
iff in  the  execution  stage,  we  think  it  is 
still  more  clear  thar  she  construed  her  decree 
as  we  have  done,  for  we  find,  on  referring  to 
the  appUcation  she  made  to  execute  the 
decree  of  the  12th  December  1862  in 
column  6  of  the  tabular  statement  which  it 
is  directed  must  accompany  all  applications 
to  execute  a  decree,  the  following  entry 
todcr  the  head  "Nature  of  the   decree," 
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namely,  "a  decree  for  obtaining  possession 
•*  of  a  rukum,  which  means  share  or  proportion 
'*of  4  gundas  i  cowree  i  krant  of  kismut 
"Pookur  Par,  &c.,  21  mouzahs." 

Being,  therefore,*  of  opinion  that  the  for- 
mer construction  put  upon  this  decree  was 
incorrect,  we  reverse  the  decision  of  this 
Court  dated  the  5th  July  1871,  and  decree 
this  appeal,  reversing  the  decision  of  the 
first  Court  with  costs. 


The  26th  March  1872. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A  Glover, 

Judges. 

Ameen  (Power  of)— Title— Poaaesaion. 

Cases  Nos.  748  and  749  of  1871. 

Special  Appeals  from  a  decision  passed  by 
the  Judge  of  West  Rurdwan,  dated  the 
i*jth  March  iSyr,  reversing  a  decision  of 
the  Subordinate  Judge  of  that  District, 
dated  the  r^th  December  i8jo, 

Shibo  Soonduree  Debia  and  another 
(Plaintiffs),  Appellants, 

versus 

Ram  Chunder  Sircar  and  others 
(Defendants)  Respondents,    • 

Baboo  Bunshee  Dhur  Sen  for  Appellants. 

Baboo  Bama  Churn  Banerjee  for 
Respondents. 

An  Ameen  has  no  power  to  try  the  question  o\  title 
or  possession.  « 

Kemp,  J, — These  two  appeals  are  admit- 
tedly governed  by  one  and  the  same  judgment. 
It  appears  that  the  plaintiffs  originally  sued  for 
damages  for  certain  trees  which  they  alleged 
had  been  cut  down  by  the  defendants.  By 
direction  of  the  Court,  the  plaintiffs  were 
directed  to  put  in  a  sufficient  stamp  fee  to 
cover  the  question  of  title,  and  this  the 
plaintiffs  did.  The  first  Court  found  that  the 
plaiftiiffshad  proved  their  case,  and  gave  them 
a  decree.  On  appeal,  the  second  Court  came 
to  a  different  conclusion,  and  held  that  the 
plai miffs  had  not  proved  their  possession 
wiihin  twelve  years,  and,  therefore,  dismissed 
the  suit. 

The  grounds  of  special  appeal  are  that  the 
r.owcr  Appell;\l?  Cour.  wis  wrong  in  law  in 
holding  that  the  Ameen  had  no  power  of  in- 
vestigating into  title  and  possession,  and  that 
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the  Lower  Appellate  Coart,  in  trying  the  ques- 
tion of  possession,  had  not  taken  into  consi- 
deration the  evidence  recorded  by  the  Ameen. 
On  referring  to  the  decision  of  the  Judge, 
we  find  that,  after  setting  forth  the  grounds 
of  appeal,  the  Judge  holds  that  the  Ameen 
had  no  power  to  investigate  into  title  or  pos- 
session ;  and  we  think  that  this  is  correct,  for, 
on  reading  the  Ameen's  roedad  we  find  that 
the  Ameen  asked  the  Court  for  permission  to 
inquire  into  the  question  of  title  by  inspec- 
tion of  documents,  and  was  distinctly  told  not 
to  do  so.  We  further  find  from  that  roedad 
that  all  the  Ameen  said  was  that  so  many 
trees  had  been  cut  down  by  the  defendants. 
The  Judge  has  not  altogether  overlooked  the 
evidence  taken  before  the  Ameen,  for  he  says 
it  is  evident  that  it  is  not  good  evidence  of 
title  or  possession,  and  the  Judge  was  perfectly 
right  in  saying  that  the  Ameen  was  not 
empowered  to  try  the  question  of  title  or 
possession.  Then,  with  reference  to  the 
witnesses  which  the  plaintiff  examined  in 
Court,  the  Judge  finds  that  their  evidence 
was  contradictory  and  doubtful,  and  that  they 
do  not  prove  the  plaintiff's  possession ;  and, 
further,  the  Judge  says  that  the  man  who  is 
said  to  have  been  the  appointed  guardian  or 
chowkeedar  of  the  jungle,  as  well  as  the 
gemashta,  who  is  said  to  have  forbidden 
the  cutting  of  the  trees  by  the  defendants, 
are  not  produced  by  the  plaintiff  as  witnesses ; 
and  then  the  Judge  sums  up  by  saying  that 
the  plaintiffs  have  not  proved  their  possession 
within  twelve  years  prior  to  suit. 

We  see  no  reason  to  interfere  with  this 
decision,  which  is  not  wrong  in  any  point  of 
law,  and  we  therefore  dismiss  the  special 
appeal  with  costs^. 


The  27th  March  1872. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Potnee  (Sale  of,  for  arrears  of  Rent)— Security 
by  Purchaser-- Remedy  of  Zamindar— T?egu- 
lation  VIII.  of  1819,  ss.  5  and  7— Grant  of 
Durpotnee. 

Case  No.  1048  of  1871. 

Special  Appeal  from  a  decision  passed  by 

'    the  Additional  Judge  of  Hooghly,  dated 

the  i^th   June  i8ji,  reversing  a  decision 

of  the  Subordinate  Judge  of  that  District, 

dated  the  tjth  April  i8ji. 


Joy  Kishen  Mookerjee  (Plaintiff),  Appellasd^ 

versus 

Jankeenath  Mookerjee  (Defendant),        i 
Respondtnt.  1 

Baboos     Anund     Chunder     Ghossal     aad 
Chunder  Nath  Bose  for  Appellant. 

Baboos  Hem  Chunder  Banerjee  and   Umbiu 
Churn  Banerjee  for  Respondent. 

A  zamindar  cannot  brinj^f  a  suit  in  the  Ciril  Court  t» 
compel  the  purchaser  of  a  putnee  on  his  estate,  soUfaf 
auction  for  arrears  of  rent,  to  furnish  secmrity  for  the 
amount  of  half  the  ye^LvXy  jumma.  If  thepoichaserof 
the  futnee  is  not  willing  to  give  security  for  the  payiart 
of  hts  rent,  the  zamindar's  remedy  is*  under  R^vls^ioB 
VIII.  of  IS  19,  ss  5  and  7,  to  appoint  hts  own  seiMwal^  or 
collector,  and  deduct  his  own  rents  from  the  coilectioos 
before  handing  over  the  surplus  to  the  pHtmeedar^  when 
moreover,  is  declared  by  section  7  to  take  aB  the  risk  aI 
the  attachment. 

This  remedy  of  the  zamindar  is  not  affected  by  the 
grant  by  him  of  a  dur-putnee  to  a  third  party. 

Glover,  J. — The  question  for  decision  in 
this  special  appeal  is,  can  a  zamindar  briof 
a  suit  in  the  Civil  Court  to  compel  the  pur* 
chaser  at  auction  of  a  putnee  on  his  estate  to 
furnish  security  for  the  amount  of  half  the 
yQ2ix\y  jumma  ? 

The  defendant  who  boug^ht  the  putnee  in 
question  at  a  sale  for  arrears  of  rent,  and  who 
has  since,  we  are  told,  sublet  the  estate  in  dur- 
putnee,  contends  that  the  plaintiff  has  no 
cause  of  action,  and  that  his  only  remedf  is 
the  appointment  of  a  stzawal  under  section  7, 
Regulation  VIII.  of  1819. 

The  Subordinate  Judge  considered  the 
plaintiff  justified  in  bringing  the  suit,  and  oa 
the  merits  decreed  in  his  favor.  He  made 
defendant,  that  is,  liable  for  security,  and  in 
default  authorized  the  plaintiff  to  proceed 
under  section  7. 

The  Judge  thought  that  the  Civil  Court 
could  give  no  relief,  and  dismissed  plaint- 
iff's suit. 

We  are  of  opinion  that  the  Judge  was 
right.  A  Civil  Court  can  take  cognizance  of 
all  suits  of  a  civil  nature  where  no  bar  in  die 
shape  of  special  legislation  exists;  but  where 
a  special  law  gives  a  particular  remedy,  a 
litigant  is  bound  to  avail  himself  of  that 
remedy.  In  this  case,  sections  5  and  7  of 
the  Putnee  Regulation  (VIII.  of  1B19)  give 
the  zamindar  power  10  take  the  collectioos  of 
the  estate  into  his  own  hands,  and  so  to  do 
away  with  all  further  necessity  for  sccurii?. 
If  the  purchaser  of  a  putnee  is  willing  to 
givG  security  for  the  payment  of  his  rent, 
well  and  good ;  if  not,  the  zamindar  has  the 
most  ample  remedy  in  his  own  hands,  for  he 
appoints  his  own  sezawal  or  collector,  sfld 
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^deducts  his  own  rent  from  the  collections 
before  banding  over  the  surplus  to  the  put- 
needar  purchaser,  who  moreover  is,  by  the 
ittpress  terms  of  section  7,  declared  to  take 
fSdl  the  risk  of  the  attachment. 
'  It  is  difficult  to  conceive  a  more  perfect 
llraoedy  than  the  law  here  gives  to  a  zamindar 
;One  of  whose  putnees  has  passed  by  a  reve- 
jBoe  sale  from  the  hands  of  the  original  lessee 
|(o  a  stranger.  If  the  latter  refuse  to  give 
security,  the  landlord  secures  himself  by 
i  taking  rent  direct  from  the  ryots. 

It  is  contended  that  the  landlord  may  have 
I  great  difficblty  in  appointing  a  sezawal  in 
I  cases  like  the  present,  where  the  purchaser 
at  auction  has  disposed  of  his  interest  in 
iurputnee.  But  this  would  not  be  so.  A 
ivrputneedar  appointed  under  the  terms  of 
Segulation  VIII.  is  in  the  same  position  as 
tbe  original  puineedar,  has  all  his  rights  and,  at 
the  same  time,  all  his  liabilities  to  the  zamin- 
,dar;  but,  in  any  case,  the  grant  of  a  dur- 

Clnee  to  a  third  party  would  not  annul  the 
r,  or  prevent  tbe  appointment  by  the  zamin- 
dar of  a  sezawal,  should  no  arrangement  be 
■tode  for  giving  security  for  rent.  If  this 
vere  so,  the  Regulation  would  be  a  dead 
letter. 

Tbe  appeal  is  dismissed  with  costs. 


The  28ih  March  1872. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Ptttnee  Rents-^Payment  by  monthly  Kists— 

Custom. 

Case  No.  1085  of  1871. 

'  Special  Appeal  from  a  decision  passed  by 
ihe  Addiiional  Judge  of  Hooghly,  dated 
^he  21  St  June  i8yi,  reversing  a  decision 
of  the  Moonsif  of  that  District,  dated 
ihe  22nd  April  i8jr, 

Joy  Kishen  Mookerjee  (Plaintiff),  Appellant, 

versus 

Jankee  Nath  Mookerjee  (Defendant), 
Respondent, 

Baboo  Annund  Chunder  Ghossal  for 
Appellant. 

B^m     Umbica      Churn      Banerjee     and 
^^ruh  Chunder  Banerjee  for  Respondent. 

,     tii^'f  ^"'^""y  to  the  usage  of  the  country  for  a  put- 
thiSS  *^  P*y  **"'s  rents  by  monthly  kists  wifhout  a 
■  »P«a«  aj^reemeot  for  that  purpose. 

,J^^^r,  7.— There  are  no  grounds  for  this 
■J^»»»  appeal.    The  plaintiff,  tbe  zemindar, 


sued  the  defendant,  putneedar,  who  purchased 
the  estate  under  Regulation  VIII.  of  181 9, 
for  two  months'  rent  of  the  year  1277,  ^'W., 
Magh  and  Falgoon.  The  defendant's  allega- 
tion was  that  he  was  not  liable  to  pay  month- 
ly kists.  The  first  Court  found  for  the 
plaintiff,  on  the  ground  that  there  was  a  list 
prepared  by  the  plaintiff,  showing  the  periods 
at  which  the  various  kists  were  to  be  paid, 
and  that  the  defendant,  being  aware  of  that 
list,  was  bound  to  pay  accordingly.  The 
Additional  Judge,  however,  held  that  there 
was  no  agreement  whatever  between  tbe 
parties  to  pay  by  monthly  kists,  and  that  such 
payment  was  contrary  to  the  usage  of  the 
country.  We  think  that  the  Judge  was 
right.  The  ordinary  usage  of  the  country  is 
certainly  not  to  make  monthly  collections; 
and  it  was  for  the  plaintiff  to  prove  that 
there  was  some  arrangement  between  him 
and  the  defendant  by  which  the  rents  were 
to  be  paid  month  by  month.  He  has  not 
done  so,  and  has  not  filed  the  kuhooleut  of 
the  defendant's  predecessor,  ahhough  it  was  in 
his  power  to  produce  it  and  not  within  that 
of  the  defendant,  who  is  a  recent  purchaser 
under  Regulation  VIII.  of  1819.  The  decree 
upon  which  the  first  Court  places  much  reli- 
ance is  a  decree  for  three  months'  rent 
which  happened  at  that  particular  time  to  be 
due;  but  there  is  nothing  in  the  decree  to 
show  that  there  was  any  arrangement  or 
contract  between  the  parties  to  pay  rent  by 
monthly  kists ;  and  as  to  the  list,  it  appears,  on 
looking  to  the  Judge's  decision,  that  the 
original  case  was  not  decided  with  reference 
to  the  list,  but  with  reference  to  the  three 
months'  rent  decree  already  alluded  to. 

We  see  no  ground  for  interference,  and 
dismiss  the  special  appeal*with  costs. 


The  28th  March  1872. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Execution— Summary  Decision  of  Revenue  Au- 
thorities (under  Regulation  VII.,  X799)— Jn- 
risdiction  of  Civil  Courts — Limitation  (Act 
XIV.  of  1859,  s.  22). 

Case  No.  28  of  1872. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Dacca,  dated  the  gth 
October  i8yi,  reversing  an  order  ef  the 
Moonsiff  of  Furreedpore,  dated  the  2gth 
July  1871. 
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Luchmeekant  Ghose  and  oihers  (Judgmeni- 
debtors).  Appellants ^ 

versus 

Bamun  Doss  Mookerjee  and  othets  (Decree- 
holders),  Respondents, 

Baboos  Grija  Sunkur  Mojoomdar  and  Tara- 
nath  Chuc/ter butty  for  Appellants. 

Baboo  Mohinee  Mohun  Roy  for  Respondents. 

Where  execution  was  sought  of  a  decree  which  was 
passed  in  1850,  and  which  could  not  be  executed  by  the 
Revenue  Authorities  in  consequence  of  the  trans^r  of 
its  jurisdiction  in  such  matters  to  the  Civil  Courts, 
HELD  that  the  Civil  Courts  had  jurisdiction  to  entertain 
the  application. 

This  beinfi^  a  process  of  execution  to  enforce  a  sum- 
mary decision  of  the  Revenue  Authorities  under  Reg'ula- 
tion  VII.  of  1799,  Acl  XIV.  of  1859,  s.  22,  was  held 
applicable;  and  no  procecdinof  in  execution  having  been 
taken  out  to  enforce  such  decision,  or  to  keep  the  same 
in  force  within  one  year  next  preceding  the  application 
for  such  execution,  it  was  held  barred  oy  limitation. 

Kempy  J, — This  is  a  somewhat  peculiar 
case.  The  judgment-debtor,  who  is  the 
special  appellant  before  us,  appeals  against  the 
decision  of  the  Judge  of  Dacca  on  several 
grounds:  ist,  that  the  Civil  Court  had  no 
jurisdiction;  2nd,  that  the  I>.ower  Appellate 
Court  has  misinterpreted  the  law  of  limita- 
tion applicable  to  the  case ;  and,  lastly,  that 
even  if  the  view  of  the  Lower  Appellate  Court 
be  correct,  there  has  been  no  finding  by  the 
Judge  as  to  whether  the  steps  taken  by  the 
decree-holder  to  execute  his  decree  was 
bond  fide  or  not. 

This  was  a  suit  under  the  provisions  of 
Regulation  VII.  of  1799.  The  decree  is 
dated  so  far  back  as  the  }ear  1850.  Tne 
original  sum  decreed  was  Rs.  591-4,  and 
the  decree-holder,  after  ihis  long  lapse  of 
years,  seeks  to  taKe  out  execution  for  a  sum 
of  Rs.  1,850-12-10,  or  more  than  three  limes 
the'original  amount  decreed. 

With  reference  to  the  first  point,  namely, 
the  question  of  jurisdiction,  we  may  observe 
that  this  point  was  not  raised  in  either  of  the 
Courts  below ;  but  it  is  a  question  lo  which 
our  attention  has  been  directed  by  the  special 
appellant,  and,  being  one  of  jurisdiction,  it  is 
a  point  which  we  cannot  pass  over. 

We  think  that  the  original  decreeT  exe- 
cution Of  which  is  now  sought,  cannot  now 
be  executed  by  the  Revenue  Authorities, 
inasmuch  as  the  jurisdiction  of  the  Revenue 
Authorities  in  matters  of  this  kind  has  been 
made  over  to  the  Civil  Courts.  We  think, 
therefore,  that  the  Civil  Courts  had  jurisdic- 
tion to  entertain  this  application. 

We  now  come  to  the  question  whether  the 
application  is  barred   or   not.     We   are  of 


opinion  with  the  Moonsiff  that  it  is  clearlfi 
barred,  and  that  the  Judge  is  wrong  m| 
his  interpretation  of  ihe  law. 

This  being  a  process  of  execution  lo  enfoite(J 
a  summary  decision  of  the  Revenue  AuthoiKj 
ties,  section  22,  Act  XIV.  of  1859.  applies;] 
and  unless  some  proceeding  in  executiofti 
shall  have  been  taken  out  to  enforce  sudi 
decision,  or  to  keep  the  same  in  force  nitfafii 
one  year  next  preceding  the  application  for 
such  execution,  it  is  barred. 

Now,  the  present  application  is  made  on 
the  25th  of  April  1871,  and  the  application 
next  preceding  the  present  application  h 
dated  the  20th  April  1869,  so  that  more  than 
two  years  have  elapsed  between  the  Vvo  app/i- 
cations,  and.  therefore,  section  ii  applies. 
Moreover,  taking  April  1869  as  the  starting 
point,  we  find  that  on  that  date  the  case  was 
simply  struck  off,  and  the  only  applkaliott 
which  can  be  called  an  application  under  (be 
law  was  made  on  the  25ih  April  1864. 

Again,  it  is  clear  that  the  provisions  of 
Act  XIV.  of  1859.  and  the  operation  of 
sections  20,  21,  22,  and  23  of  that  Act,  were 
postponed  by  section  2,  Act  XI.  of  1861,  to 
the  ist  January  1862;  and  even  from  that 
dale,  namely,  the  1st  January  1S62,  the 
decree-holder's  applicaiion  is  not  in  time. 

We,  therefore,  concur  with  the  Moonsiff, 
reverse  the  decision  of  the  Judge,  and  decree 
the  special  appeal  with  costs. 


'I'hc  2Sih  March  1S72. 

Present : 

The  Hon  ble  F.  13.  Kemp  and  V.  A.  Cilovcr, 

Judi;es, 

Ameen's  Inquiry  and  Report— Evidence— Pro- 
babilities— Error  of  Law. 

Cases  Nos.  1884  and  1086  of  1871. 

Special  Appeals  from  a  decision  passed  fy 
the  First  Subordinate  Judge  of  Hooghly 
dated  the  2Sth  Juty  i8ji,  reversing  a 
decision  of  the  Moonsiff  of  HureepaU 
dated  the  2jrd  March  rSjr. 

Kalee  Doss  Acharjee  (Plaintiff),  Appellant, 

versus 

Khettro  Pal  Singh  Roy  and  another 
(Defendants),  Respondents. 

Baboos    Hem    Chunder    Boner  jet  and 
Mohendro  Lall  Mitttr  for  AppcllMit. 
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Baboos  Ch under  Madhub   Ghose   :\\\(\Ubhoy 
Churn  Base  for  Respondents. 

Held  that  the  Ameen's  inquiry  oug^ht  not  to  have 
]ieeQ  ordered  in  this  case,  where  the  question  to  be 
i^dded  was  one  of  disputed  boundary  which  turned 
;fbieily  on  possession  before  the  date  of  suit,  and  that 
^iheSub^rdinate  Judg'e  would  have  be^n  justiHed  in  dis- 
i^arding  the  Ameen's  report  and  trying  the  appeal  on 
ij(be  recorded  evidence. 

'  Held,  also,  that  the  Subordinate  Judg'e's  having^ 
•dffhed  the  evidence  with  some  indirect  reference  to 
yiwabititiesy  was  not  an  error  of  law. 

Glavtr,  J, — One  decision  will  admittedly 
govern  both  these  appeals. 

The  plaintiffs  are  purchasers  of  a  garden 
called  the  Gur  or  Roy's  B^gan,  and  they 
sue  for  possession  of  3  beegahs  10  cottahs 
of  land  situated  to  the  north  of  this  Bagan, 
tndalieged  to  belong  to  it,  from  whichMhey 
say  that  the  defendants,  who  are  the  owners 
by  purchase  of  an  indigo  factory  situate  on 
tie  northern  boundary  of  the  Roy's  garden, 
:  lave  dispossessed  them. 
j  The  defendants  plead,  firstly,  limitation, 
tod,  secondly,  that  the  land  belongs  10  their 
tedigo  factory. 

The  MoonsiflF  deputeil  his  Court  Ameen 
tehold  a  local  inquiry,  and  on  it,  and  the 
evidence  generally,  found  that  the  disputed 
fcmd  was  a  portion  of  the  bagan,  and  thai 
Ibe  plaintiffs  were  in  possession  of  it  as 
such  before  they  were  ousted  by  defendants. 

The  Subordinate  Judge  reversed  this 
decision  after  sending  for  and  examining 
both  parties  to  the  suit.  He  found  no  proof 
that  the  plaintiff's  northern  boundary  was  a 
gur  or  trench  such  as  described  ;  but  he  did 
find  that  the  defendants  and  their  prede- 
cessors had  been  in  possession  of  the  dis- 
puted land  long  before  the  alleged  date  of 
ouster,  and  that  the  factory  boundary  line 
^^  an  '-ail"  to  the  south  of  the  3; 
beegahs  claimed  by  the  piainirffs. 

The  plaintiffs  appeal  specially,  and  Baboo 
Hem  Chunder  Bancrjee  on  their  behalf 
contends  that  the  Subordinate  Judge's  de- 
cision proceeds  upon  altogether  conjectural 
grounds,  and  that,  according  to  the  rule  laid 
down  by  the  Privy  Council  in  the  case  of 
fcuiee  Soorut  Soonduree  Dosseez/^.  Prosunno 
Coomar  Tagore,  15  Weekly  Reporter  20.. 
A.  C,  the  result  of  a  local  inquiry  conduct- 
ed by  a  competent  official  should  not  be 
\  interfered  with,  except  upon  clearly  defined 
and  sufficient  grounds. 

The  Ameen's  inquiry,  we  may  observe, 
ought  never  to  have  been  ordered  ;  the  ques- 
t'on  to  be  decided  was  one  of  disputed 
boundary  which  turned  chiefly  on  posses- 
«ion  before  the  date  of  suit,  and  this  was  an 
i*8ue  which  the  Moonsiff  could  and  ought  to 


have  decided  himself.  Instead  of  doing  so, 
the  judgment  in  the  cause  is  virtually  the 
judgment  of  the  Ameen,  and  the  Subordinate 
Judge  would  have  been  justified  in  disre- 
garding the  Ameen's  report  and  in  trying 
the  appeal  on  the  recorded  evidence  (Issur 
Chunder  Doss  vs,  Joogul  Kishore  Chucker- 
butty.* 

*  The  19th  January  1870. 

Present : 

The  Hon'ble  J.  B.    Phearand  Dwarkanath  Mitter, 

Judges. 
Act  VIII. ^  of  iSSQt  s.  iSo—Local  Investigation — 
A  ffieciis  Report —Enidence — Title. 
Case  No.  23 2S  of  1869. 
Special  Appeal  from  a  decision  of  the  Subordinate 
Judge  of  Backergunge^  dated  the  2gth  June  i86g, 
nwdi/'ving  a  decree  of  the  Moonsiff  of  that  District , 
dated  the  2oth  June  iS6y. 

Ishur  Chunder  Doss  (one  of  the  Defendants), 

Appellant, 

verswi 

Joogul   Kishore  Chuckerbutty  (Plaintiff),  Respondent, 

Baboo  Bhoyrub  Chunder  Banner jee  for  Appellant. 

No  one  for  Respondent. 

Sfcti«r.i  180,  Act  VI n.  of  1859,  does  not  warrant  a  Civil  Court 
in  deputing  its  functions  to  an  Ameen  whom  it  sends  to  make 
a.  local  investigation. 

Specification  of  the  points  to  which  the  Ameen's  investi- 
gation should  be  directed. 

An  Ameen's  report  based  on  a  copy  of  a  kubooleut  is  little  or 
no  evidence  oJ  title. 

Phear,  J. — THIS  is  a  suit  to  obtain  a  declaration  of 
the  plaintiff's  rijjht  of  possession  to  certain  land  as 
asjain^t  the  defendant.  There  are,  therefore,  two  ele- 
ments in  the  cause  of  this  suit  '.firsts  the  possession  of 
the  {)lainLiff;  and,  secondly^  his  title  as  against  the 
defendant  to  retain  that  possession.  As  far  as  we  can 
judge  from  the  written  jud^j^.nent  of  the  Court  below, 
that  Court  was  of  opinion  that  the  plaintiff  had  failed 
to  shiw  any  title  to  the  land  as  against  the  defendant. 
The  words  of  the  Judge  are  :  **  It  appears  that  plaintiff 
*'  has  failed  to  produce  his  title-deed,  the  pottah,  where- 
••by  to  show  that  the  lands  in  demand  are  included 
*' within  the  talook."  Apparently  some  other  inferior 
documentary  evidence  was  put  »n  for  the  purpose  of 
supporting  his  title.  But  the  Judge  considered  that 
leven  that  evidence  did  not  e.xten^to  the  land  in  disj^ute. 
Under  these  circumstances,  it  seems  that  the  first  Court 
sent  an  Ameen  into  the  Mofussil,  as  the  Sut>ordinate 
Judge  says,  "to  ascertain  the  real  facts  of  right  and 
possession  and  the  boundary  of  the  place;"  and  the 
Judge  remarks  that  the  Moonsiff  did  well  in  doing  so. 
I  quite  agree  with  the  pleader  who  has  argued  this  case 
on  behalf  of  the  appellant  that  this  proceeding  is 
entirely  unjustifiable.  It  really  amounted  to  deputing 
the  decision  of  this  case  to  the  Ameen.  This  Court  has 
very  many  times,in  reference  to  proceedings  of  this  kind, 
expressed  its  opinion  that  section  180  of  the  Civil  Pro- 
cedure Ciode  does  not  warrant  a  Civil  Court  in  deputing 
its  functions  to  an  Ameen,  whom  it  sends  to  the 
locality'  for  the  purpose  of  making  a  local  investigation. 
All  that  it  can  charge  the  Ameen  with,  is  to  obtain  such 
information  with  regard  to  the  physical  features  of  the 
place  in  dispute,  the  identification  of  land  depicted  in 
maps  with  one  another  by  the  aid  of  objects  to  be 
found  on  the  land,  and  other  matters  of  this  kind 
which  may  be  of  use  in,  and  auxiliary  to,  the  proper 
trial  of  the  suit  by  the  Court  before  which  it  is  pending* 

it  is  not  very  clear  to  my  mind,  from  the  judgment  of 
the  Lower  Appellate  Court,  to  what  extent  that  Court 
has  relied  upon  the  report  which  the  Ameen,  deputed 
in  the  way  I  have  just  mentioned,  made  to  the  Court. 
But  I  think  I  gather  from  it  that  the  Subordinate  Judge 
has   found  in   that  report    the  only  evidence  ot  title 
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The  Moonsif!  decided  for  the  plaintiff, 
because,  as  the  garden  was  called  the  Gur 
Bigdn,  it  was  most  probable  it  had  gurs  or 
trenches  round  it ;  that  such  trenches  were  in 
existence  on  the  southern,  eastern,  and  western 
sides,  and  that  there  were  traces  of  a  filled 
up  trench  on  the  north;  that  the  undisputed 
bigin  lands  were  high  and  so  were  the 
disputed  3i  beegahs,  whilst  other  land  in 
the  close  vicinity  was  of  a  lower  level,  from 
which  it  was  fairly  to  be  inferred  that  the  dis- 
puted land  was  part  of  the  bagin,  and  there- 
fore the  plaintiff's;  and,  lastly,  that  there  was 
evidence  to  show  that  there  were  formerly 
fruit  trees  on  the  land,  the  produce  of  which 
was  taken  by  the  plaintiffs;  that  since  the 
disappearance  of  these  trees  the  land  has 
remained  unproductive  and  fallow,  which 
would  not  have  been  the  case  had  the  de- 
fendants held  possession,  for  they  have 
utilised  all  the  neighbouring  lands  for  the 
potato  crops,  and  would  doubtless  have  culti- 
vated the  disputed  land  in  the  same  manner 
had  it  been  in  their  possession. 

The  objection  taken  by  the  special  appel- 
lants to  the  Subordinate  Judge's  decision  as 
being  based  on  conjecture  solely  would  seem 
more  properly  to  apply  to  the  Moonsiff ; 
but,  however,  that  may  be,  we  do  not  think 
that  the  order  of  the  Subordinate  Judge  is 
one  with  which  we  can  interfere  in  special 
appeal. 

The  Subordinate  Judge  has  found  as  a 
fact  on  evidence  that  the  predecessors  of  the 
defendant,  the  owners  of  the  indigo  factory, 
Messrs.  Smith  and  Wag  ram,  were  in  posses- 
sion of  the  disputed  land  before  the  plaintiff's 

up  on  which  the  plai»ttff  has  been  allowed  to  succeed. 
In  that  report  the  Amecn  states  that  it  appears  from 
the  copy  of  a  kubooleut  filed  by  one  of  the  defendants 
whom  he  mentions,  not  the  appellant,  that  a  certain 
plot  of  land,  a  portion  of  which  is  in  dispute,  appertains 
to  the  hawlah  of  the  plaintiff ;  and  upon  this  statement 
of  the  Ameen,  the  Lower  Appellate  Court  has  based 
its  judgment  in  favor  of  the  plaintiff.  The  appellant 
objects  to  this  statement  being  used  in  evidence  a«rainst 
him,  and  I  think  that  objection  is  gfood.  It  is  obvious 
that  this  evidence,  if  evidence  it  can  be  called,  is 
.intrinsically  of  the  w^eakest  possible  character;  and  if 
it  had  been  adduced  and  tendered  in  open  Court,  the 
appellant  would  have  been  entitled  to  object  to  it,  and 
to  require  that  it  sliould  be  excluded.  A  onvy  of  a 
kubooleut  simply  filed  by  one  of  his  co-defendants 
certainly  ought  not  to  have  been  used  in  evidence  against 
him  without  his  consent;  still  less,  if  I  may  say  so, 
ought  the  statements  of  the  Ameen  sent  to  make  a 
local  investigation  with  reference  to  the  effect  of  this  copy 
of  the  kubooleut  to  have  been  treated  as  anything  upon 
which  the  Civil  Court  could  act.  I  think,  therefore, 
that  the  decree  of  the  lower  Court,  so  far  as  it  was 
adverse  to  the  appellant,  was  made  without  legal 
materials  to  support  it,  and  that  this  appeal  ought  to  be 
decreed.  The  decree  of  the  lower  Court  must  be 
reversed,  and  the  suit  be  dismissed  as  against  the  appel- 
lant. The  appellant  will  have  his  costs  in  all  the  Courts. 


purchase,  and  this  would  at  once  dis|>06e  of 
the  latter's  cause  of  action,  which  is  alleged 
to  be  the  filling  up  of  the  nonhem  trench 
and  taking  possession  in  Bhadoon  last.  The  , 
Subordinate  Judge  no  doubt  strengthens  htm**; 
self  in  his  opinion  by  a  reference  to  the  fact 
that  whilst  the  plaintiff's  kobalah  does  not 
mention  a  trench  or  gur  as  the  nonhem 
boundary  of  their  purchase,  the  factory  doca- 
ment  of  title  makes  the  southern  boundaxy 
of  the  factory  the  Roy's  Bagin.  Bat  the 
Subordinate  Judge's  inference  that  there  vas 
no  gur  or  trench  running  east  and  west  be- 
tween the  two  properties  is  not  an  anreasoo* 
able  one. 

The  same  may  be  said  of  the  close  rtctnitjr 
of  the  plaintiff's  alleged  boundary  to  the  fac- 
tory steps;  it  certainly  is  not  likely  that  a 
person  building  such  a  factory  would  place 
his  door-step  within  one  cubit's  length  of  his 
neighbour's  land.  But  we  do  n>t  find  from 
the  Subordinate  Judge's  decision  that  the 
appeal  was  decided  on  these  inferences,  btfl 
rather  on  the  evidence  of  the  defendant's  long 
anterior  possession.  The  Subordinate  Judge 
was  probably  induced  to  place  more  reUance 
on  the  defendant's  evidence  than  on  the 
plaintiff's  in  consequence  of  certain  pfTO- 
babilities.  But  the  respondent  could  oolYj 
have  asked  him  to  come  to  a  different  con* 
elusion  on  the  strength  of  certain  other 
probabilities  in  their  favor.  His  havmg 
weighed  the  evidence  with  some  todirect 
reference  to  probabilities  is  not,  we  think, 
error  of  law.  We  do  not  say  that  ve 
altogether  satisfied  with  Mr.  Thompson's 
decision ;  but  we  do  not  think  that  we  aie» 
sitting  in  special  appeal,  justified  in  interfer- 
ing with  it.  Both  appeals  are  dismissed 
with  costs. 


The  3rd  April  1872. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Giover, 

Judges. 

Rival  Decree-holders— Attachment  of  Mouse — 
Attachment  of  House  and  Land — Sale — 
Priority— Pro-rata  Distributiofi. 

Case  No.  803  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Dacca,  dated  the  s^ih 
April  rSjt,  reversing  a  decision  lof  fht 
Subordinate  Judge  cf  that  District^  dkied 
fhe  2gth  June  r86g. 
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Italia  Mitterject  Singh  Chowdbry 
(Defendant),  Appellant,^ 

versus 

^      Sonatun  Doss  and  others  (Plaintiifs), 

Respondents, 

Baboos  Hem  Chunder  Banner jee  And  Rash 
Behary  Ghose  for  Appellant. 

Baboos  Mohifue  Mohun  Roy  and  Doorga 
Mohun  Doss  for  Respondents. 

Where  one  decree-holder  attached  the  house,  and 
•oother  decree-holder  attached  the  land  upon  which  the 
ho^  stood  as  well  as  the  house,  and  both  house  and 
bod  were  sold  togrether,  although  the  former  had  priority 
niUi  reference  to  the  sale- proceeds,  the  latter  was  de- 
clared entitled  to  share  pro  rata  on  account  of  the  sale- 
prooeeds  of  the  land  which  was  not  attached  by  the 
lormer. 

Kempy  y, — The  special  appellant  and 
Bpecial  respondents  are  rival  decree- holders. 
The  plainti£fs,  special  respondents,  attached 
ii8t,  and,  therefore,  under  the  law  have  the 
priority  with  reference  to  ihe  sale- proceeds. 
Il  appears  that  the  plaintiffs,  special  respond- 
mts,  attached  the  buildings  alone,  whereas 
&e  defendant,  special  appellant,  attached  the 
hod  upon  which  the  buildings  stand  and  the 
baldiogs  also.  .The  buildings  and  the  land 
l^ether  were  sold  for  2,000  rupees.  The 
question  now  in  dispute  is,  how  this  sum 
is  to  be  divided  between  the  two  rival  decree- 
Inlders.  The  case  came  up  on  appeal,  and 
vas  remanded  for  the  Judge  to  decide  this 
point.  He  was  not  restricted  as  to  taking 
farther  evidence;  he  was  distinctly  told  to 
ascertain  the  value  of  the  building,  either  by 
the  evidence  on  the  record,  or  by  a  local  in- 
quiry, if  he  deemed  such  inquiry  to  be  neces- 
sary. The  Judge  has  made  a  local  inquiry, 
and  has  deputed  an  Ameen.  The  Judge 
^s  on  the  evidence,  and  on  the  inquiry  by 
the  Ameen,  that  the  house  is  worth  2,600 
rupees  and  the  land  250  rupees. 

It  is  contended  by  the  special  appellant 
that  the  Judge  ought  to  have  given  the 
special  appellant  the  proceeds  pro  ratd  of 
the  land  which  the  special  appellant  estimates 
at  400  rupees  on  the  evidence  of  the  pur- 
chasers of  the  property.  It  is  also  con- 
tended that  the  Judge  was  not  right  in  law 
in  taking  further  evidence. 

We  think,  with  reference  to  the  second 
point,  that  the  remand  order  disposes  of  that 
question,  for  the  Judge  was  told  to  make 
further  inquiries,  and,  if  necessary,  to  lake 
evidence  and  make  a  local  enquiry. 

On  the  first  point,  we  think  that,  as  the 
Judge  has  chosen  to  form  his  estimate  on 
^  evidence  of  the  Ameen,  we  cannot  say 
that  he  was  wrong  in  law  in  doing  so. 


The  property,  therefore,  being  worth  3.000 
rupees,  that  is  to  say,  the  buildings  and  land 
together,  and  both  the  properties  having 
fetched  only  2,000  rupees,  the  plaintiffs 
having  taken  out  process  of  attachment  first 
are  entitled  to  be  satisfied  first. 

The  defendant,  of  course,  will  be  entitled 
to  something  on  account  of  the  sale-proceeds 
of  the  land  which  were  not  attached  by  the 
plaintiff.  Therefore,  assuming  the  value 
to  be  3,000  rupees  and  the  sale-proceeds 
2,000  rupees,  the  defendant,  special  appellant, 
will  get  pro  raid  on  the  sum  realized,  namely, 
he  will  get  the  proportion  which  250  rupees 
would  bear  to  2,750  rupees.  The  costs  of  this 
appeal  will  be  paid  by  the  special  respondent. 


The  3rd  April  1872. 

Present : 

The  Hon'ble  Louis  S.  Jackson  and 
W.  Markby,  Judges. 

Death  of  Plaintiff— Cause  of  Action  (Sunrival 
oO— Abatement     of     Suit—Co-plaintiffs— Ir- 
regularity   (cored   by   consent   of  parties) — 
luds^ent  (pronounced  by  Successor  of  Judge 
\j  whom  written). 

Case  No.  1231  of  1871. 


t 


Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Patna,  dated 
the  2nd  August  tSjt,  reversing  a  deci- 
sion of  the  Subordinate  Judge  of  that 
District,  dated  the  2Sth  April  1871, 

Mussamut   Parbuity  and   others    (Plaintiffs), 

AppellantSy 

versus 

Mussamut  Higgin  and  others  (Defendants), 

Respondents. 

Baboo  Gopal  Lall  Mitter  for  Appellants. 

Baboo  Mohesh  Chunder  Chowdhry  for 
Respondents. 

Duringrthe  pendency  of  a  suit  brought  by  a  Hindoo 
widow  to  recover  possession  of  her  husband's  estate 
the  \Wdow  died,  and  two  claimants  (first  a  female  on 
the  strength  of  a  will  executed  by  the  widow,  and 
afterwards  the  heir  of  the  deceased  husband)  were  made 
co-plain  tiffs.  Held  that  the  cause  of  action  was  one 
which  from  its  very  nature  survived  upon  the  death 
of  the  plaintiff,  and  that,  therefore,  the  suit  would  not 
abate;  that  although  it  was  not  strictly  regular  or  usual 
to  allow  the  two  claimants  to  come  upon  the  record  as 
cu-plaintifFs,  the  irregularity  had  been  cured  by  the  con- 
sent of  the  parties,  ic  being  for  their  advantage  that  the 
trial  should  proceed,  and  that  the  co-plaintiffs  should  be 
left  in  possession  of  any  decision  which  they  might  obtain 
against  the  defendants,  and  allowed  to  settle  the  ques- 
tion arising  between  themselves  in  other  proceedings. 
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A  judgfTTient  is  not  impeachable  on  the  ground  that, 
though  written  by  the  Judge  who  heard  the  case,  it  was 
not  pronounced  by  him,  but  by  his  successor  in  office. 

Jackson^  y. — The  fads  of  this  case  are  a 
little  peculiar.  The  suit  was  brought  by  a 
certain  Hindoo  widow,  named  Hoolas  Kooer, 
who  had  taken  the  estate  of  her  husband, 
against  Fuzl  Hossein  and  Mussamut' Bhikun, 
alleging  that  Fuzl  Hossein  had,  whiL'  in 
occupation  as  fanner  of  some  of  the  immove- 
able property  belonging  to  her  estate,  execut- 
ed a  deed  in  favor  of  Mussamut  Bhikun 
with  the  view  of  ousting  the  plaintiff;  and 
the  suit,  therefore,  was  to  recover  possession 
of  this  property. 

During  the  pendency  of  the  suit  Hoolas 
Kooer  died,  and  the  present  special  appellant, 
Mussamut  Parbutty,  applied  to  the  Court, 
on  the  strength  of  a  will  executed  by  Hoolas 
Kooer,  to  be  substituted  for  her  as  plaintiff. 
An  order  to  that  effect  was  made  by  the 
Court;  but  afterwards  another  person  named 
Buldeo  Singh  appeared,  alleging  himself  to 
be  the  heir  of  Hoolas  Kooer's  deceased 
husband,  and  applying  that  he  also  might  be 
put  upon  the  record  as  plaintiff. 

No  objection  appears  to  have  been  taken 
by  the  defendants  ;  and  the  Court,  according- 
ly, declining  to  go  into  the  question  whether 
Mussamut  Parbutty  or  Buldeo  Singh  was 
the  legal  representative  of  Hoolr-s  Kooer, 
put  them  both  on  the  record,  and  made  them 
co-plaintiffs. 

In  that  way  the  suit  went  to  trial,  and 
judgment  was  given  for  the  plaintiffs.  The 
defendants  appealed  to  the  Zillah  Court,  and 
the  appeal  was  heard  by  Mr.  Henderson,  the 
Additional  Judge. 

Another  circumstance  to  be  mentioned  is 
that  the  trial  took  place  before  Baboo  Bolak 
Chand,  who  was  at  that  time  the  Officiating 
Subordinate  Judge  of  Patna.  and  who  was 
relieved  in  his  tenure  of  that  office  before  he 
had  time  to  deliver  the  judgment.  He  wrote 
his  judgment,  and  handed  it  over  to  the 
oflBcer  who  succeeded  him  in  the  office  of 
Subordinate  Judge,  who  accordingly  pro- 
nounced that  judgment  iox  him  in  open 
Court  a  few  days  after  the  hearing.       » 

The  Judge  holds  that,  in  the  first  place, 
the  Court  below  was  not  competent  to 
proceed  with  the  suit  with  the  two  parlies 
I  have  named  as  co-plaintiffs,  and  he  consi- 
ders all  that  was  done  in  their  presence  to 
have  been  a  nullity  or  "  useless;"'  and  he  also 
holds  that  Bolak  Chand  hi^mg/uiu/tis  ojficio 
at  the  lime  when  the  judgment  was  pro- 
nounced, that  judgment  was  good  for  nothing. 


The  CO  plaintiff,  Parbutty,  appeals  specially 
to  this  Court,  and  it  is  conteade.l  that  tlw 
Judge  was  wrong  on  both  these  points:  but, 
for  the  special  respondent,  it  has  been  argued 
that  the  Judge  was  right,  thai  inasraucb  ai* 
the  cause  of  action  did  not  survive  to 
Parbutty,  *she  not  being,  as  1  understand  it  16 
be  contended,  the  heir-ai  law  of  the  deceased 
husband  of  Hoolas  Kooer,  she  was  not 
entitled  to  carry  on  the  suit,  and  that  the 
suit,  therefore,  abated. 

This   is  not   quite    the  ground,  1  think, 

taken  by  the  Additional  Judi^e;  but  1  douol 

think  it  will  bear  argument  any  more  thm 

the  ground  which  the  Judge  has  taken.   It 

seems  to  me  clear  that  the  cause  of  action 

was  one  which,   from   its  very  nature,  did 

survive  upon  the  death  of  the  plaintilf,  and, 

therefore,  the  suit  would  not  abate.    Whether 

the    proper   representative  of  the  deceisei 

plaintiff  is  before  the  Court  is  another  qno^ 

tion.     I  am   not  prepared  to  sav  that  IM 

course  taken   by  the  Subordinate  Judge  m 

allowing  the  two  claimants  to  come  updt 

the   record   as  co-plaintiffs  was  strictly  i*^ 

gular,  or  one  which   ought  to  be  taken  B 

ordinary  circumstances ;  but  that  which  is  tlj 

Itself   unusual  and  irregular  may  often  ^^ 

cured  by  the  consent  of  the   parties:  and  * 

this  case  it  appears  that  every  one  did  a 

to   the   course   taken  ;   and  it  is  clear 

such  agreement  having  taken  place,  it  ^Vi 

more  convenient  course  for  every  one  t™ 

the  trial  should  proceed  and  a  decision  b| 

given  than  that  the  suit  should  eitherbedtf 

missed  or  be  allowed  to  remain  in  abeyatn 

for    an   indefinite   time. while  the  questW 

between  the   claimants   as  to  who  was^ 

succeed  the  deceased  plaintiff  in  the  salt  ^ 

being  determined.     It  was  for  the  advantin 

of  the  parties  that  the  case  should  go  on  J 

trial,  and  that  the  co-plaintiffs  should  be  W 

in  possession  of  any  decision  of  the  presrt 

suit   which   they   might   obtain  against  m 

defendants,  and  should  be  left  to  settle  ih( 

questions  arising  between  themselves  modwi 

proceedings.     I    think,    therefore,  that  thi 

Judge  was  wrong  in  setting  aside  the  dcd 

sion    of    the    Subordinate    Judge  on  llw 

ground. 

Then,  as  to  the  other  question,  it  app«*||] 
to  me  that  there  is  really  nothing  in  ^ 
Baboo  Bolak  Chand,  when  he  heard  the  «jj 
and  apparently  when  he  made  up  his  nam 
as  to  the  judgment  which  he  would  gi^"* 
was. actually  Subordinate  Judge  oi  ibt  '^* 
trict,  and  the  circumstance  that  he  had  ntf 
time  to  write  out,  as  required  by  the  ^^ 
the  judgment  which  has  to  be  delivered »« 


t87^] 


Cwil 


THS   WSSKLT  RSFORTBR. 


Rulings, 


A77 


Court,  before  be  was  relieved  in  his  office, 
does  not,  I  think,  affect  the  validity  of  that 
jodgment.  He  beard  and.  to  all  intents  and 
iporposes,  determined  the  suit,  and  gave  judg- 
ent;  but  his  tenure  of  that  particular  judi- 
lai  office  having  expired  before  judgment 
aid  be  pronounced,  that  judgment,  which 
the  judgment  of  the  Judge  who  heard  the 
[Case,  was  pronounced,  as  a  matter  of  form,  by 
ijbis successor  in  open  Court.  That  judgment, 
Ifterefore,  appears  to  me  to  be  unimpeachable 
ion  any  such  ground. 

The  case  will  have  to  go  back  to  the  Lower 
Appellate  Court  for  re-trial  on  the  merits. 

Markby^  J, — I  also  think  the  case  must 

go  back.    It  appears  to  me  to  be  an  error  to 

lappose  that  the  judgment  delivered  by  the 

Foil    Bench    in    the   case    reported    in    9 

Weekly  Reporter  h.is  no  bearing  whatever 

Upon  the  question   last  disposed  of  in  Mr 

Jackson's  julgment.     The    question    there 

»as  of  a  totally  different   character.     The 

|Cts  which  were  under  consideration  were 

■kis  done  by  the  Judges  while  they  were 

judges  of  the  Court;  and  the  only  question 

Ihere  to  be  considered  was  what  the  effect  of 

diose  acts  was.     It  was  a  mere  accident  that 

lliose  Judges  afterwards  left  the  Court  be- 

bre  the  case  was  finally  disposed  of,  and  thnt 

drcumstance  had  no  bearing  on  the  matter  at 

til,  except    that    it    rendered    the    matter 

irremediable.    What  was  held  in  that  case 

was  that,  where  there  are   several  Judges 

who  had  to  give  their  opinion  in  a  case,  the 

mere  handing  in  to  the  Registrar  by  a  Judije 

of  his  own  opinion,  without  there  having 

been  any  final  consideration  by  all  the  Judges 

IS  to  what  their  final  decision  was  to  be,  was 

•m  a  judgment.     The  decision  in  that  case 

Jfoceeded  upon  this,  that,  in  order  to  there 

Wmg  a  final  judgment  of  the  Court,  there 

Bust  have  been  a  final  meetin;^  and  consi- 

fcraiion  by  all  the  Judges  who  heard  the 

case  as  to  what  their  judgment. was  to  be. 


The  3rd  April  1872. 

Present: 

The  Hon'hie  F.  B  Kemp  and  F.  A.  Glover, 
I  Judges. 

Bxecutionof  Decree— Act  VIII.  of  1859,  s.  246— 
Rival  Decree-holders— Jurisdiction  of  High 
Court  (under  s.  15  of  Charter  Act)— Regular 
Suit. 

In  the  Matter  of 
Kalee  Kishore  Sen,  Peiiiionerj     - 

versus 

I-  P.  Wise,  Opposite  Party, 

Vol,  XVII. 


Baboos  Chunder  Madhub  Ghose  and 
Issur  Chunder  Doss  for  Petitioner. 

Mr.  C,  Gregory  and  Baboo  Door g a  Mo^ 
hun  Doss  for  Opposite  Party. 

Petitioner,  a  decree-holder,  allowed  another  decree- 
holder  to  obtain  a  decree  upon  a  rej^ular  suit,  declaring 
him  entitled  to  follow  the  properties  in  dispute  in  exe- 
cution of  his  decrees,  and  did  nothinjTt  even  after  that 
decree  was  obtained,  until  another  decree-holder  apjOied 
for  the  attachment  and  sale  of  the  properties  in  exe- 
cution of  his  decree  ;  and  the  lower  Court  havintr  all 
the  parties  arrayed  before  it,  and  having  passed  an 
order  rejcctinQf  the  petitioner's  application,  petitioner, 
after  m 're  than  90  days  (the  period  limited  for  an 
appeal)  had  elapsed,  invoked  the  aid  of  the  Hif^h  Court 
under  section  15  of  the  Charter  Act;  but  the  Court 
dfclined  to  exercise  that  jurisdiction,  leaving  the  peti- 
tioner to  his  remedy  in  a  regular  suit. 

Kempy  y. — On  the  xoih  of  January  last 
a  rule  was  issued  on  the  opposite  party  to 
show  cause  why  the  petitioner's  prayer  in 
this  case  should  not  be  grinted,  Mr.  Gre- 
gory and  Baboo  Doorga  Mohun  Doss  have 
appeared  on  b  'half  of  tue  opposite  pany,  and 
the  case  has  been  fully  argued  to-dav.  It 
appears  that  the  petitioner,  Kilee  Kishore 
Sen,  is  a  decree-holder  holtlini^  a  personal 
decree  against  one  Gureeb  Hossein  ChOA'- 
dhry.  Tne  order  of  the  Subordinate  Judge 
of  Dacca,  which  is  the  stibject  of  this  ap- 
plication, is  dated  the  3oh  September  1^71. 
The  Court  is  asked  to  exercise  the  ordinary 
powers  vested  in  it  under  section  15  of  the 
Charter  Act.  The  application  was  m.^de  on 
the  10th  January  1872.  No  explanation  has 
been  given  as  to  the  delay  which  has  occurred 
in  making  this  application.  Sufhce  it  to  say 
that  the  application  is  maHe  atter  more  than 
90  days  had  elapsed  from  the  decision  ot  the 
Subordinate  Judge,  Before  this  Court  can 
exercise  the  powers  vested  in  it  by  that 
section  15,  it  must  be  satisfied  that  the  pe- 
titioner is  without  remedy.  Now,  in  this 
case,  it  is  clear  that  the  petitioner  could  not 
come  up  to  this  Court  by  way  of  appeal ;  and, 
therefore,  it  would  be  contrary  to  the  princi- 
ple laid  down  in  the  Full  Bench  decision  to 
do  by  way  of  motion  what  we  could  not  do 
by  way  of  appeal.  Kalee  Kishore  Sen,  as 
already  observed,  has  obtained  personal  de- 
crees, against  Gureeb  Hossein  Chowdhry, 
Mr.  J.  P.  Wise,  the  opposite  party,  has  ob- 
t>iined several  decrees,  four  in  number,  against 
Mahomed  Zukee  Chowdhry,  the  father  of 
Gureeb  Hossein  Chowdhry.  These  decrees 
ire  decrees  against  the  estate,  and  it  is  clear 
that  Gureeb  Hossein  Chowdhry,  if  he  is  in 
possession  of  the  estate  of  his  father,  has 
taken  that  estate  with  the  burden  and  re* 
Vsponsibility  of  paying  his  father's  debts. 
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Oil  turning  to  the  order  which  is  the  sub- 
ject of  this  application,  namely,  the  order  of 
the  Subordinate  Judge,  dated  30th  Septem- 
ber 1871,  we  find  that  all  parlies  concerned 
were  arrayed,  namely,  Kalee  Klshore  Sen. 
the  petitioner,  as  peiiiioner,  Mr.  J.  P.Wise 
as  objector,  and  Gureeb  Hossein  Chowdhry 
as  judgment-debtor.  The  case  was  num- 
bered as  No.  7J  of  1871,  Miscellaneous  case. 
There  was  no  refusal  on  the  part  of  the 
Subordinate  Judge  to  exercise  jurisdiction, 
and  it  was  clearly  a  case  in  which  he  had 
jurisdiction  to  pass  an  order.  In  his  order 
he  refers  to  a  proceeding?  of  the  30ih  of 
July  1870.  There  are  other  proceedings  of 
the  same  year,  but  the  proceeding  more  par- 
ticularly referred  to  is  that  of  the  30th  July 
1870.  Now,  on  referring  to  these  proceed- 
ings, which  were  under  section  246,  we 
find  that  the  present  petitioner  applied  for 
the  attachment  and  sale  as  against  Gureeb 
Hossein  Chowdhry,  his  judgment-debtor  ;  a 
party  not  now  before  the  Court,  Hur  Kishore 
Gooho,  intervened  under  section  246,  His 
intervention  was  to  this  effect  that  Gureeb 
Hossein  Chowdhry's  interests  had  been  sold 
to  third  parties,  and  that,  therefore,  they  could 
not  be  taken  in  execution  of  the  petitioner's 
decree.  The  objections  of  the  intervenor 
were  allowed  on  the  30th  July  1870.  Mr. 
Wise  upon  this  brought  a  regular  suit  to 
make  the  properties  liable  for  the  decrees 
which  he  .had  obtained  against  Mahomed 
Zukee  Chowdhry;  but  the  petitioner  took 
no  steps  whatever,  although  the  intervention 
had  been  successful.  Mr.  Wise  in  his  regu- 
lar suit  obtained  in  this  Court  on  the  8th 
of  March  1870,  on  regular  appeal  from  the 
decision  of  the  Subonlinate  Judge  of  D^cca, 
a  decree  reversing  the  judgment  of  the  Sub- 
ordinate Judge,  and  declaring  that  Mr.  Wise 
was  entitled  to  follow  the  properties  in  exe- 
cution of  his  decrees  with  the  exception  of 
one  iahok,  namely,  Talook  Raj  Narain  Sen. 
The  petitioner  having  done  nothing  what- 
ever by  regular  suit  to  set  aside  the  decision 
under  section  246,  which  was  adverse  to  him, 
on  another  decree-holder,  namely,  Monohur 
Pal,  applying  to  the  Moonsiff  of  Lekragunge 
to  attach  and  sell  the  properties  in  execution 
of  his  decree  (which  application  was  rejected 
by  the  Moonsiff,  but  subsequently  allowed  by 
this  Court  on  the  8th  of  March  1871)  pre- 
sented a  petition  to  the  Subordinate  Judge, 
setting  forth  that  now  there  was  no  obstacle 
to  his  being  permiited  to  execute  his  decree 
against  Gureeb  Hossein  Chowdhry,  inas- 
much as  another  decree-holder,  namely,  Mo- 
nohur Pal,  had  applied  to  the  MoonsiflF  of 


Lekragunge;  and  although  his  application 
unsuccessful  in   appeal  to  this   Court,    ttutj 
aoplication  was  alio>ved ;  and  that,  tbereforeri 
the  petitioner,  Kalee  Kishore  Sen,  was  ciH 
titled  to  proceed  as  against  Gureeb  Hos9«ifli| 
Chowdhry,  and  to  execute  his  decree.     Upcmi 
filing  that  petition,  proceedings  were  takei|j 
in     the     Miscellaneous     Department,     m! 
alrealy  observed,  Kalee  Kishore   Sen,    Mf* 
Wise,  and  Gureeb  Hossein  Chowdhry  wens 
made  parties.     The  case  was  numbered  and 
heard,   and  the   Subordinate  Judge,  h&via£ 
full  jurisdiction  to  pass  an  order  in  the  cAse,' 
alluded  to  the  former  proceedings  under  sec* 
tion  246,  which  resulted  in  an  order  adverse 
to  the  petitioner  on  the  30th  of  July  1870; 
he  also  referred  to  the  fact  that  Mr.  Wist 
had    obtained    a    decree    from   this   Court, 
already  alluded  to,  making  these  properties 
liable,  and,  therefore,he  rejected  Kaiee  Kishore 
Sen*s  application  to  execute  bis  decree. 

We  think  that  this  is  a  case  in  which  we 
ought  to  exercise  the  discretion  which  is 
vested  in  us  under  section  15.  To  say 
nothing  of  the  delay  in  bringing  this  matter 
to  our  notice,  a  delay  which  has  extended 
over  the  period  which  would,  under  ordlatrjr 
circumstances,  be  the  limit  if  an  appeal  Mk 
allowed,  namely,  90  days,  there  is  the  fade 
that  throughout  the  proceedings  taken  hf 
Mr.  Wise  and  Monohur  Pal,  the  petitionelt 
has  done  nothing  in  the  way  of  moving  tiMi 
Court  by  regular  suit  to  make  these  proper 
ties  liable  for  his  decree.  He  has  left  Mr. 
Wise,  in  the  first  instance,  to  bring  a  regular 
suit  in  which  he  was  defeated  in  the  firtf 
Court,  but  which  he  eventually  won  in  fUkt 
Court.  He  did  nothing,  even  after  that  cafi 
was  won  by  ^tr.  Wise,  until  Monohur  Pali 
another  decree-holder,  obtained  from  tte 
Court,  on  the  8th  of  March  1871,  an  order 
reversing  the  decision  of  the  MoonsiS  of 
Lekragunge.  Therefore,  exercising  the  dis- 
cretion vested  in  us  under  section  15,  w$ 
think  that  this  is  a  case  in  which  we  ought 
not  to  exercise  the  extraordinary  powns 
vested  in  us  under  that  section.  The  peti- 
tioner is  not  without  remedy.  The  Subor- 
dinate Judge  clearly  had  jurisdiaion,  and 
whether  he  was  right  or  wrong  in  his  deci- 
sion, he  has  not  declined  to  exercise  that 
jurisdiction.  All  the  parties  interested  in  tkie 
litigation  were  arrayed  before  hitn,  and  be  has 
passed  an  order  rejecting  the  application. 

The  petitioner  must  seek  his  remedy  in  a 
regular  suit,  and  he  is  not  entitled,  owing  to 
his  own  neglect,  to  invoke  the  aid  of  tins 
Court  under  section  15.  We  discharge  tiie 
rule  with  costs. 
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The  3rd  April  iSyj, 

PnsiHi  : 

I, 

iBbe .  Hon  bU    Louia   S.    Jackson   and    W. 

Markby,  Judges, 

fleview  of  Judfi^ment— Re-hearing  of  Matter  al« 
I    readj  considered — Raising  of  new  Points. 

I  Case  No.  41  of  1870. 

j 

Application  for  revieio  of  judgment  passed 

$y  the  Hon  hie  Justices' Louis  S,  Jackson 

and    W,    Markby^   on   the   r^th  January 

i8yo,  in  Regular  Appeal  No.  202  of  t86g* 

HareePershadMandul  (Plaintiff),  Petitioner y 

versus 

I 

Baboo  Nund  Kishore  Singh  and  others 
(Defendant3)>  Oppositt  Party, 

Mr.  J,  W,  B.  Money  for  Petitioner. 
No  one  for  Opposite  Party. 

,  Barties  applying  for  a  review  of  judgment  are  not 
^(^olotely  debarred  from  asking  for  a  re-hearine  of  a 
■after  which  has  been  already  arj^ued  and  consicfered, 
ior  are  they  debarred  from  raising  a  point  which  has 
i|Bt,  but  which  mi|{ht  h^ve  been,  raised  previously ;  but 
ia  every  such  case  it  lies  upon  the  party  making  the 
■aapUcation  to  show  the  Court  some  good  ground  up'>n 
mch  that  indulgance  is  asked  for*  and  it  is  in  the  dis* 
ciation  of  the  Court  to  allow  or  to  refuse  such  an  appH  • 
cation. 

Jackson,  y.— It  appears  to  me  extremely 
Important  to  adhere  to  the  practice  ot  the 
Conn  as  stated  in  the  decision  of  the  Full 
Bench  reported  in  15  Weekly  Reporter. 
page  I,  Full  Bench  Rulings.  The  practice 
lAiich  has  been  there  stated,  and  which  has 
^nce,  if  it  had  not  before,  prevailed  in  this 
Court,  I  understand  to  be  simply  this,  that 
panies  applying  for  a  review  of  the  judgment 
of  the  Court  are  not  absolutely  debarred 
from  asking  for  a  re-hearing  of  a  matter  which 
has  been  already  argued  and  considered,  nor 
are  they  debarred  from  rai;.ing  a  point  which 
has  not,  but  which  might  have  been,  raised 
previously.  But  in  every  such  case,  it  lies 
upon  the  party  making  the  application  to 
$how  the  Court  some  good  ground  upon  which 
that  indulgence  is  asked  for,  and  it  is  in  the 
discretion  of  the  Court  to  allow  or  to  refuse 
I  such  an  application.  Now,  in  this  case,  we 
*  have  asked  Mr.  Money  to  show  upon  what 


ground  his  client  was  entitled  to  ask  this  from 
our  hands,  and  the  grounds  stated  are  those 
of  hardship  and  surprise. 

•  13  W.  R.  C4. 


This  was  a  suit  to  recover  possession,  as 
putneedar,  of  certain  lands.  Ii  appears  that, 
in  respect  of  the  lands  or  some  portion  of 
them,  some  act  had  previously  taken  place 
in  respect  to  which  the  plaintiff  had  consider- 
ed himself  injured,  and  had  brought  a  suit 
against  his  landlord  and  the  party  committing 
the  injury  complained  of;  and  we  held  in 
this  case  that  the  present  suit  disclosed  no 
cause  of  action  separate  and  distinct  from 
that  which  had  been  in  effect  adjudicated 
upon  in  that  suit.  We  declared  that  upon 
that  ground  the  suit  ought  to  have  been  dis- 
missed, and  upon  that  ground  it  was  dismiss- 
ed. Then  we  went  on  to  give  our  opmion 
upon  another  point  which  we  also  considered 
was  fatal  to  the  plaintiff's  suit.  Now,  it  is  said 
thai,  upon  the  first  of  these  points,  the  plaintiff, 
then  respondent,  was  taken  by  surprise. 

1  have  not  brought  with  me  my  notes  of 
the  hearing  of  that  case;  but  ray  brother 
Markby  has  got  his  note-book,  from  which 
it  appears  that  the  respondent's  pleader, 
Bdboo  .\shootosh  Dhur,  objected  that  the 
point  was  one  which  was  suggested  by  the 
Court,  and  which  had  not  been  taken  in  the 
Courts  below.  That  it  is  quite  a  different 
thii»g  from  saying  that  he  was  taken  by  sur- 
prise.  In  fact,  the  issue  raised  and  the 
nature  of  the  case  was  such  that  he  must 
have  been  prepared,  and  he  must  have  known 
that  he  would  be  called  upon  to  show  what 
the  cause  of  action  was,  and  when  and  how  it 
arose;  and  certainly  if  the  pleader  who  re- 
presented that  petitioner  on  that  occasion  had 
been  taken  by  surprise,  we  should  have  ex- 
pected that  that  fact  would  have  been  plainly 
and  distinctly  shown  to  us  on  this  application, 
and  not  vaguely  stated  in  the  petition  of  re- 
view. It  is  not  as  if  the*  point  had  been 
started  by  the  appellant  in  the  argument ;  but 
it  was  a  point  taken  by  the  Court,  and  the 
answer  to  it  was  that  it  had  not  been  taken 
by  the  Courts  below ;  but  it  does  not  appear 
that  either  party  was  at  all  taken  by  surprise. 

As  to  the  ground  of  hardship,  that  entire- 
ly depends  upon  the  assumption,  for  which  I 
am  not  aware  of  any  ground,  that  the  plaint- 
iff had  valuable  property  of  which  he  was 
deprived  by  the  defendant  in  the  mode  alleged, 
and  which  he  would  have  recovered  but  for 
our  adverse  decision.  It  appears  to  me  that 
the  ground  that  Mr.  Money  undertook  to 
show  us  altogether  fails,  and  that  we  ought 
not  to  allow  this  review.  This  review  is, 
therefore,  rejected. 

Markby,  J-— I  am  of  the  same  opinion. 
\  delivered  a  judgment  to  the  same  effect 
with  Mr.  Justice  Bayley  this  morning. 
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The  4th  April  1872. 

Present : 

The  Hon'We  G.  Loch  and  W.  Ainslie, 

Judges. 

Sale  in  Execution— Act  VIII.  of  1859,  s.  246— 
Payment  by  Instalments— Mortgagee— Pur- 
chaser from  J  ud^msnt- debtor— Payments  of 
previous  Mortg^a^es  by  Purchaser — Miscon* 
duct  of  one  of  several  Purchasers. 

Case  No.  106  of  1871. 

Re^^ular  Appeal  from  a  decision  passed  hy 
the  Officiating  Judge  0/  Fatna^  dated 
the  2'jth  March  i8ji, 

Syed  Wajed  Hosscin  and  others  (Defendants), 

Appellants^ 

versus 

Hafez  Ahmed  Rezah  and  others  (Plaintiffs), 

Respondents, 

Mr.    C.   Gregory   and  Moonshee  Mahomed 
Yusuf  for  Appellants. 

Baboos  Kalee  Mohun  Doss,  Homesh  Chunder 
Mitter,  and  Nulit  thunder  ^en  tor 
Respoiidcats. 

Upon  dffau'.t  of  debtors  whr>  had  offered  to  pay  their 
debt  by  certain  instalments,  and  had  pledged  their  pro* 
perty»  and  aj^rccd  to  lei  it  tu  be  sold  it  there  was  any 
default  in  pivm-nt  or  kists  d\xc,  and  hiid  prayed  that 
the  decree  mij^ht  be  drawn  up  accordingly,  the  effect  of 
the  decree,  and  the  sale  under  the  decree,  was  to  make 
that  property  liable  for  bale  in  liquidation  ot  that  decree, 
and  the  sale  pas>ed  the  property  as  it  stood  at  the  time 
when  it  was  ori|{iiially  mortgaged. 

Qucere  — Whether  a  person  holding  by  purchase  from 
the  jud&;ment  debtor  is  in  a  position  to  succeed  under 
Act  Vltl.  of  i^5;>,  s.  246. 

The  purchaser  was  licld  entitled  to  recover  the  amount 
paid  by  him  on  account  of  previous  mortgages,  when,  in 
making  those  payments,  he  merely  acted  for  the  debtor, 
who  had  borrowed  the  money  from  him,  and  what  he 
did  was  to  see  that  that  money  so  b«>r rowed  was  properly 
applied  in  clearing  off  those  debts  which  rendered  his  own 
purchase  unsafe,  and  of  the  existence  of  which  he  was 
.  at  that  time  cognizant. 

Where  the  whole  property  was  sold,  and  the  pur- 
chasers  agreed  am  >ng  themselves  what  shares  they 
were  to  take  in  the  property,  the  Court  was  unable, 
because  of  the  apparent  misconduct  of  one  of  the 
purchasers,  who,  atter  having  acted  as  pleader  for  the 
other  pai'tyf  had  now  become  one  of  the  purq^asers 
of  the  property,  w.iich  he  knew  had  lieen  previously 
sold  to  his  clients,  to  limit  the  extent  of  that  sale,  or  to 
dccLre  that  the  said  pleader  was  not  entitled  with 
the  ottier  purchasers  to  the  whole  i6  annas. 

Lochy  J. — This  suit  is  brought  to  recover 
po.^scssion  of  8  annas  of  Mouzah  Pesh  on 
prooi  of  title  under  the  following  circum- 
stances : — 

it  appears  that  Komul  Singh,  Leeladhar 
Sia^^h,  ana  Jo^raj  Singhi  holders  of  a  certain 


mokurrurte,  comprising  pesh  and  other  vtt*: 

lage.s,  on  the  nth  October  1B59,  executed  a: 

registered  deed  of  instalment  for  a  loantakett • 

by  them  from  jeetun  Lall  and  Sunkur  LaII^ 

and,  as  security  for  the  loan,  mortgaged. tlief 

said  property.     Jeetun  Lall  and  the  heirs  of 

Sunkur  Lall  brought  an  action  against   the 

debtors  upon  the  deed  of  instalment;  and 

on  the  5th  August  the  debtors  admitted  the 

claim,   the   kistbundee,   and   the    mortgage; 

and  on  the  27ih  August  1861,  a  decree  oa 

confession  of  judgment  was  made,  vhidi 

was   in   these  terms:    ''That  the  suit    be 

decreed  on  confession  of  the  claim ;  bGlh 

panics  will  act  according  to  the  terms  o( 

ekbaldabeer     Some    time    after    this,    ooe 

Shah  Lutafut  Hossein  purchased  the  decrees 

and  applied  for  execution,  and  attached  ttie 

mortgaged  property,  and  put  it  up  for  sale 

on  ihe  aoih  July  1869,  on  which  date  the 

plaintiffs  purchased  Mouzah  Pesh,  part  tk 

that  mortgaged  property,  and  on  the  i8ih 

September   were  put   in  formal   possesma 

thereof  under  the  provisions  of  section  i6|. 

Act  VIIL  of  1859.     But  when  they  weot 

to  realize  rent,  they  were  opposed   by  the 

defendants ;  and  accordingly  tt*ey  applied  to 

ttie  Court  ion  the  6th  Nov-erober  1869  to  be 

pu.  in  possession,  and  an  order  to  that  effect 

was  passed  on  the  bth  January  1870.    Bift^ 

on  appeal  to  the  High  Court,  that  order  was 

set  aMde  on  the   and   May  1870.     As  the 

plaintiffs  are  thus  put  out  of  possession,  they 

sue  to   recover   possession   of  the  dispoted 

property,  with  mesne-profits  to  the  date  of 

recovery,  and  costs  of  the  suit,  linaiting  th^ 

present  action  to  an  8  annas  of  the  Mouzah 

Pesh,  as  the  other  8  annas  in  possession  «f 

other  parties  who  hold  ic  upon  a  different  i 

title  to  the  defendants  in  this  case.  '    ; 

I'he  plaintiffs  further  say  that,  while  the 
property  was  under  attachment  on  theappHca* 
tion  of  Lutafut  Hossein  to  execute  his 
decree,  the  defendants  in  this  case,  on  the 
15th  May  1868,  purchased  an  8  annas  of 
the  entire  16  annas  of  Mouzah  Pesh  from  the 
original  proprietors;  and  on  the  nth  June 
1869,  filed  a  cliim  in  the  Court;  and  witbout 
any  inquiry  being  made  under  section  t^ 
a  vague  order  was  passed  by  the  Subordinate 
Judge  regarding  the  property  claimed, direct- 
ing that  the  sale  of  the  rights  and  interests 
of  the  judgment-dcbiors  should  proceed. 

The  case  put  forward  by  the  defendants 
is  that,  previous  to  the  bond  executed  10 
Jeetun  Lall  and  Sunkur  Lall,  the  propettf 
had  been  mortgased  to  other  parties,  rvi., 
to  Phool  Singh,  to  Kesho  Lall,  and  to  Sbco  i 
Churn  Lall,  that  these  mortgages  had  been 
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[boQght  up  by  Sheo  Sahoy  Singh,  one  of 
tbe  plaintiffs  In  the  present  case,  who  caused 
the  property  mortgaged  to  be  attached  and 
idvertised  for  sale  and  that  on  the  applica- 
lion,  of  the  owners,  m.,  Komul  Singh  and 
4Xhers,  they  the  defendants,  advanced  money 
t»  pay  off  the  said  debts  on  the  understand- 
fag  that  an  8  anna<t  of  the  property  was 
10  be  sold  to  them ;  and  that,  on  the  1 5ih 
Hay  1 863,  a  regular  bill  of  sale  was  made 
oat  and  executed  in  their  favor  by  the 
Aid  Komal  Singh  and  the  other  proprietors 
ior  21,00a  rupees;  that  when  the  property 
vas  advertised  for  sale  in  execution  of  the 
decree  of  Lutafut  Hossein,  they  filed  a  peii- 
lk}Q  of  objection,  claiming  the  8-annas  share 
as  purchased  by  them  and  in  their  possession ; 
tliat  an  order  was  made  by  the  Judge  for 
lite  sale  of  the  remaining  rights  and  interests 
::^  the  judgment-debtors,  which  were  accord- 
ingly sold ;  and  that  the  plaintiffs  purchased 
nothing  but  what  remains  to  the  debtors,  viz., 
^siS-annas  share  of  Mouzah  Pesh,  exclusive 
;«f  that  share  which  they,  the  defendants, 
fad  previously  purchased. 
'The  Judge  who  tried  the  case  has  held 
ifat  the  purchase  of  the  plaintiffs  was  of  the 
thole  16  annas  of  Mouzah  Pesh,  and  that 
p^chase  must  prevail  over  the  private  pur- 
c1»8e  made  by  the  defendants,  inasmuch  as 
die  property  was  under  attachment  at  the 
tiiQe,  and  that  the  sale  was  not  for  an 
(  annas,  but  of  the  whole  16  annas  ot  Mouzah 
Pesti;  and  he  has  given  the  plaintiffs  a  decree, 
tAd  declared  the  deed  of  sale  of  the  15th 
May  1868,  propounded  by  the  defendants,  to 
be  of  no  effect;  and  has  further  amended  his 
fccree  by  giving  mesne-profits  ;  and  has  also 
declared  that  the  defendants  are  liable  for  all 
costs,  bearing  interest  at  6  per  cent. 
.  The  contention  before  us  comes  under  the 
following  various  heads  : — 
'  Firsi, — The  nature  of  the  decree  made 
OD  ihe  27ih  August  1861. 

Siiondiy, — ^\Vas  the  property  under  attach- 
ttem  when  the  defendants  purchased  8-annas 
share  of  Mouzah  Pesh  in  May  1868? 

ihirdly, — What  was  sold  under  the  sale- 
proceedings  of  the  20th  July  1869? 
Fourihty, — Is  the  defendant  entitled  to  be 
I  recouped  the  sums  he  paiJ  on  account  of 
mortgages  prior  to  that  of  Jeetun  Lall  and 
;  Sunkur  Lall,  bearing  date  the  nth  October 

I/y/^/y.— Can  the  plaintiff,  Moulvee  Ab- 
dool  Kadir,  be  allowed  to  take  advantage  of 
the  sale  ? 

Sixthly. — Whether  the  Judge  was  not  in 
^ror  in  declaring  thai  the  whole  bill  of  sale 


was  of  no  effect,  the  suit  being  only  for  the 
possession  of  Mouzah  Pesh,  whereas  the  bill 
of  sale  comprehended  other  properties  which 
are  not  in  contest  in  the  present  suit  ? 

With  regard  to  the  first  point,  it  has  been 
urged  th'at  the  plaint  on  which  the  decree 
of  the  27th  August  1861  was  based  was  a 
plaint  which  only  asked  for  the  payment  of 
the  money  ;  that  the  decree  was  made  on  the 
confession  of  the  defendants,  and  that  the 
decree  was  given  in  conformity  with  that 
confession  ;  that  the  utmost  that  can  be  said 
of  that  decree  is  that  it  was  a  simple  money 
decree.  We  think,  however,  this  contention 
is  not  correct.  The  suit  in  that  case  was 
instituted  on  the  6ih  April  1861.  The 
plaintiff  asked  the  Court  to  recover  the  whole 
debt,  as  the  debtors  had  failed  to  pay  the 
instalment  agreed  to  in  their  kisibundee.  In 
tne  answer  tiled  by  the  debtors  on  the  5th 
August  1 86 1,  they  admitted  the  existence  of 
tne  debt,  and  they  agreed  to  pay  the  amount 
under  a  fresh  kistbundee ;  and  they  at  the 
same  t>me  pledged  the  whole  property  origi- 
nally pledged  ;  and  they  agreed  further  that, 
if  they  defaulted  as  to  any  kists^  they  should 
be  liable  for  the  whole  amount  of  the  bond, 
and  that  the  property  then  pledged  would 
be  liable  to  be  sold  on  failure  of  their  pay- 
ment; and  they  asked  that  a  decree  might 
be  drawn  up  according  to  the  above  specifica- 
tion. 

The  order  of  the  Court  is  that  the  suit  be 
decreed  according  to  the  admission  of  the 
defendants  and  tne  parties  act  up  to  the 
terms  of  ekbaldabee. 

Now,  it  is  clear  that  what  the  debtors  in 
that  case  did  was  to  offer  to  pay  their  debt 
by  certain  instalments ;  ijiat  they  pledged 
their  property,  which  they  said  should  be 
soli  if  there  was  any  default  in  payment  of 
kists  due ;  and  they  prayed  that  a  decree 
might  be  drawn  up  accordingly.  Having 
defaulted,  the  effect  of  the  decree,  and'  the 
sale  under  the  decree,  was  to  make  that  pro- 
perty liable  for  sale  in  liquidation  of  that 
decree,  and  the  sale  passed  the  property  as 
it  stood  at  the  time  when  originally  mort- 
gaged, viz.,  in  October  1859. 

W^  come  then  to  the  next  point,  viz,j 
whether  the  properly  was  under  attachment 
when  the  defendams  purchased  it  in  1868. 
We  find  it  unnecessary  to  go  inlo  this  point, 
because,  whether  the  property  were  under 
attachment  or  not,  it .  had  been  under  the 
decree  made  liable  for  the  debt  due  to  Jeetun 
Lall  and  Sunkur  Lall ;  and,  therefore,  if  sold  to 
tne  defendants,  ii  would  be  subject  to  their 
lien  till  the  debt  was  liquidated. 
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Then  comes  the  question  as  to  what  was  sold 
in  the  sale-proceedings  of  1869.  It  appears 
that,  on  the  13th  March  1869,  Lutafut 
Hossein  applied  for  execution  against  the 
mortgaged  property,  consisting  of  Mouzths 
Pesh,  Dowlutpore,  Ac. ;  that  separate*  attach- 
raent-proceedings  were  taken  out  in  regard 
toMouzah  Pesh  and  in  regard  to  Dow)utpore, 
Ac;  and  similarly  separate  sale-proclama* 
tions  were  issued  with  regard  to  Mouzah 
Pesh  and  with  regard  to  Dowlutpore  and 
others.  On  the  nth  June  1 869  the  defend- 
ants came  into  Court,  claiming  an  8-annas 
share  of  the  property,  alleging  that  they  were 
entitled  to  this  property  under  a  deed  of  sale 
to  them  by  the  debtors  bearing  date  the  15th 
May  1 868 ;  and  on  this  an  order  was  made  by 
the  Subordinate  Judge  (a  very  imperfect  and 
a  most  unsatisfactory  order  it  must  be  confess* 
ed),  which  was  to  this  effect :  *'  That  from  the 
"statement  of  the  petitioner  it  is  clear  that 
"some  right  and  interest  of  the  debtors  re- 
"main  in  the  properly  advertised  for  sale; 
"  then  whatever  right  and  interest  of  the  debior 
"remain  in  the  said  property  advertised  for 
"  sale,  that  will  be  sold ;  then  this  objection 
"  need  not  stop  the  sale;  therefore,  it  is  ordered 
"  that  the  rights  and  interests  of  the  debtors 
**  be  sold,  and,  at  the  time  of  the  sale,  notice 
"of  the  objection  of  the  petitioner  will  be 
'^made  known  to  the  purchasers,  and  the  pre- 
"sent  objection  having  been  registered  will 
"  be  struck  off." 

The  peiiiioners  appear  to  have  been  satis- 
fied  with  this  order.     But  we  cannot  agree 
with  the  pleaier  for  the  appellants,  defend- 
ants, that  it  is  a  distinct  oider  releasing  8 
annas  of  the  property;  that  it  limited  the  sale 
to  the  rights  and  interests  of  the  debtors  in 
the  remaining  8  annas  of  Mouzah  Pesh.     It 
was  a  most  imperfect  and  an  improper  order, 
for,  on  such  an  application  being  made,  the 
Judge  to  whom   the  petition  was    presented 
should  have  determined,  under  the  provisions 
of  section  246,  whether  or  not  the  objection 
was  a  good  one,  and  whether  the  property 
claimed  should  be  released  from  the  operation 
of  the  decree.  That  the  order  passed  amounted, 
in  reality,  to  a  rejection  ot  the  application 
is  apparent  from  the  further  sale-proceetKngs, 
which  show  that  this  claim  and  other  claims 
of   a   similar   character   were  mentioned   as 
having  been  made  known  to  the  purchasers  at 
the  time  of  the   sale.     But  nowhere  is  the 
properly  exempted  from  sale ;  and,  therefore, 
we  think  that  the   whole    of  the    16    annas 
of  Mouzah  Pesh  was  put  up  for  sale,  and  sold 
and  purchased  by  the  plainiids.     This  view 
of  the  effect  of  the  order  passed  by  the  Subordi-  ' 


nate  Judge  on  the  above  petition  of  tbedefeod* 
ant  is  borne  out  by  the  opinion  expressed  >^ 
by  the  High  Court  when   that  order  came'! 
up  before  it  in  an  appeal  disposed  of  in  i8;o»:1 
when  the  Court  held  that  the  order  wa«  i^tk^^ 
tamount  to  a  rejection  of  the  petition,  uA^\ 
that  the  form  of  the  order  was  very  object. | 
tionable.    The  appellant  now  asks  us  to  pet ; 
him  in  the  same  position  that  he  would  ium 
been  in  had  the  order  been  made  properif^ 
under  section  246.     But  that  is  qaite  impose 
sible  for  us  to  do,  as  we  hold  that  the  vboit 
properly,  rightly  or  wrongly,  was  aold ;  and 
we  think  it  questionable  whether  a  party  in 
the  position  of  the  defendant,  holding  this  land 
by  purchase  from  the  judgment^ebtor.  is  in  a 
position  to  succeed  under  section  346,    Bot, 
be  that  as  it  may,  we  fin  i  that  the  16  annas 
of  Mouiah  Pesh  was  really  sold,  and  thai  it 
is  consequently  impossible  to  comply  with  the 
appellant's  prayer  in  this  respect. 

Then,  with  regard  to  the  claim  ofthedefcad* 
ant  to  be  recouped  the  sum  paid  on  accoimt 
of  the  mortgages  prior  to  that  of  Jeelua  UU, 
we  think  that  he  is  entitled  to  have  that 
money  repaid  to  him.  It  is  to  be  observed 
that  one  of  the  plaintiffs  in  this  case,  Sbeo 
Sahoy  Singh,  had  purchased  up  all  the  mortga« 
ges  previous  to  the  one  of  October  1859  held 
by  Jeetun  Lall  and  Sunkur  Lall ;  that  he,  as 
well  as  Abdool  Kadir,  who  was  vakeel  for  the 
defendants,  were  perfectly  cognizant  how  the 
state  of  matters  stood;  and  Sheo  Sahoy  had 
received  from  the  defendants  the  whole  of  the 
money  that  was  due  upon  those  prevtoos 
mortgages,  and  by  that  act  this  property  was 
relieved  from  all  liabilities  previous  to  the 
date  of  the  bond  of  1859,  under  which  the 
plaintiffs  in  ihis  suit  now  claim.  There  is  | 
nothing  whatever  to  show  that  the  defcndanisi  1 
were  aware  of  the  existence  of  the  moitgage  ! 
of  OcioSer  1856,  for,  had  they  been  so,  there 
can  be  no  doubt  that,  as  they  took  steps  to 
see  the  previous  debts  paid  ofip,  they  would 
have  also  taken  care  to  have  freed  the  estate 
from  the  incumbrance  of  this  debt  also,  for 
the  money  that  they  paid  over  to  the  debtors 
was  considerably  more  than  the  amount  of 
the  debt  due  upon  this  bond.  The  plaintiffs 
have  derived  a  benefit  from  the  act  of  the 
defeijdants,  inasmuch  as  by  that  act  the  pro- 
perty has  been  relieved  from  all  incumbrances. 
Had  these  payments  by  the  defendants  ooi 
been  made,  the  plaintiffs  would  have  purcbas* 
ed  this  property  subject  to  all  ihe  prior  liens; 
and  we  think,  under  these  circumstances,  that 
the  defendant  is  equitably  entitled  to  have 
this  money  repaid  to  him  before  the  plaintiff 
be  allowed  to  take  possession. 
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It  has  been  urged  that  he  is  not  entitled 
^  it,  because  it  was  a  voluntary  payment. 
^c  cannot  look  upon  it  in  the  light  of  what 
16  ordinarily  called  a  voluntary  payment. 
jSTb^  defendant)  in  mailing  these  payments, 
ided  for  the  debtor  who  had  borrowed  the 
anb&ey  from.  him»  and  what  he  did  was  to 
lee  that  that  money  so  borrowed  was  pro* 
|«rly  applied  in  clearing  off  those  debts 
^fiucb  rendered  his  own  purchase  unsafe, 
IhhI  of  the  existence  of  which  he  was  at 
[tet  time  cognizant.  And  we  think  that  the 
IClsei  \frhich  have  been  quoted  to  us,  and  which 


I.  Weekly  Reporter,  paj^e  91 


are  noted  in 


XIV.  Weekly  Reporter,  page  233.  the   margin, 

1)1.  Moore,  page  303;  Suth.  P.  C.  j^^g     q„   ^Jj^ 

Rep,  433.  ,     , 

IKMoore,pdiffe6ojV.We«kIyRc.  Whole,        m 

porter,  P.  c»,  124.  favor  of  the 

Maghall  paffe65t.  view        that 

1 1.  Weekly  Reporter,  page  29.  , 

C«pi  cit^d  on  the  other  side.  ^^  Y^^'^ 

XIV.  Weekly  Reporter,  page  49.  ^^^    takeil. 

Gap  No.  Weekly   Reporter,  p.  354*  This    point, 

U\.  Weekly  Reporter,  page  2)0.  ther  e  f  O  r  e 

ve  give  in  defendant's  favor,  holding  that 
be  is  entitled  to  recover  the  amount  paid  by 
)iB  on  account  of  mortgages  prior  to  Octo* 

ber  1859. 

The  next  point  is,  whether  Moulvee  Ab- 
dool  Kadir,  one  of  the  plaintiffs,  should  be 
allowed  to  take  advantage  of  the  sale.  It 
appears  that  Abdool  Kadir  was  the  pleader 
for  the  defendants  when  they  filed  that  ob- 
jection to  the  sale  of  the  property  in  June 
|tB69.  Having  obtained  the  order  which 
«was  then  passed,  he  remained  satisfied  with 
[it,  though  it  was  ambiguous  in  Ks  terms,  and 
aow  he  has  joined  the  opposite  party,  and 
become  one  of  the  purchasers  of  the  property 
^ich  he  knew  had  been  previously  sold  to 
bis  clients.  The  sale-proceedings,  as  well  as 
the  8&le*certificate,  show  that  the  purchasers 
(tf  this  property  were  purchasers  according  to 
Ae  following  shares : — 

Abmed  Rezah  3  annas. 

Motilvec  Abdool  Kadir  3 
Shaikh  Abdool  Kadir  3 
Omesh  Chunder  Sircar  3       ,, 

and 
Sheo  Sahoy  Singh  4'      „ 

\  Though  we  consider  the  conduct  of  MouU 
^  Abdool  Kadir  highly  objectionable  and 
bkmeable,  we  cannot  interfere  with  the  sale 

I  so  as  to  limit  it,  as  asked  by  the  defendant, 
appellant,  to  13  annas.  The  whole  property 
^as  sold,  and  the  present  plaintiffs  agreed 
^®ong  themselves  what  shares  they  were  to 
^ke  in  this  property ;  and  we  cannot,  because 


j» 


7> 


of  the  apparent  misconduct  of  Moulvee  Ab- 
dool Kadir,  limit  the  extent  of  that  sale,  or 
declare  that  Moulvee  Abdool  Kadir,  with  the 
other  plaintitls,  is  not  entitled  to  the  whole 
16  annas. 

The  last  point  taken  is  the  order  made  by 
the  Judge  setting  aside  the  bill  of  sale.  The 
Judge's  order  is :  "I  declare  that  the  deed  of 
**  sale,  dated  the  15th  May  1868,  propounded 
•*  by  the  defendants,  to  be  of  no  effect."  And 
the  defendants,  appellants,  very  properly  urge 
that,  as  that  bill  of  sale  is  not  confined  to 
Mouzah  Pesh,  but  comprises  other  villages 
which  were  purchased  on  the  same  day  from 
Komul  Singh  and  others,  the  Judge  could 
not  cancel  it  as  relating  \o  those  properties 
which  are  not  in  contention  in  the  present 
case.  Furthermore,  it  is  urged  that  the 
object  of  the  plaintiffs  is  to  place  those  other 
villages  in  the  position  of  dakhillee  villages 
to  Mouzah  Pesh,  so  as  to  claim  them  as  having 
been  purchased  by  them  at  this  sale  in  exe- 
cution. And  the  pleader  for  the  defendants 
goes  on  to  show  how  separate  attachments 
were  taken  out  for  Mouzah  Pesh  and  for 
Mouzah  Dowlutpore;  how  separate  sale- 
proclamiilions  were  issued ;  how  previous  to 
the  sale  the  parties  were  examined,  and  it 
was  agreed  that  Pesh  and  Dowlutpore,  &c., 
should  be  put  up  separately  for  purchase; 
and  how  the  sale-pnoceedings  show  that  Pesh 
only  was  sold,  and  that  the  sale-proceeds 
thereof  were  quite  suflicient  to  cover  the 
debt,  and  therefore  Dowlutpore,  &c.,  were  not 
put  up  for  sale.  We  think,  however,  we 
need  not  enter  further  into  the  question,  but 
simply  declare  that  the  Judge's  words  can 
have  effect  no  further  than  the  property  in 
contention  before  us,  and  that  the  deed  of  sale 
is  set  aside  only  in  regard  lo  Mouzah  Pesh. 

We  affirm  the  judgment  of  the  lower  Court, 
dated  27th  March  1871,  with  this  modification 
that,  before  the  plaintiffs  can  be  put  in  posses- 
sion, they  must  recoup  the  defendant  all  sums, 
principal  and  interest,  paid  by  him  on  account 
of  the  mortgages  existing  previous  to  the 
mortgage  of  October  1859;  and  we  remit  the 
suit  to  the  Court  below  that  the  amount 
so  pajable  to  the  defendant  mayt)e  ascertained 
and  embodied  ^n  the  decree.  The  order  of 
the  29th  August  18^71,  awarding  mesne-profits 
to  the  plaintiff,  is  reversed. 

Looking  to  the  circumstances  of  this  case* 
we  think  that  the  parties  should  pay  their 
own  costs  in  both  the  Courts. 
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The  4ih  April  1872. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  W.  Markby, 

Judges. 

Review  of  Order  (rejecting:  Application  to  admit 

Special  Appeal). 

In  the  Matter  of 

Burramoollah,  Petitioner, 

versus 

Nil  Chand  Datt  and  others,  Opposite  Party, 

Mr,  M.  M,  Ghose  for  Peiitioner. 

No  one  for  Opposite  Party. 

The  Court  declined,  in  the  absence  of  some  satisfactory 
explanation^  to  entertain  an  application  for  a  review  of  an 
order  rejecting  an  application  to  admit  a  special  appeal. 

Markby f  J^ — In  this  case  an  application 
for  the  admission  of  a  special  appeal  was 
made  to  this  Court  on  the  19th  December 
last.  The  petition  contained  ten  grounds  of 
appeal,  and  after  hearing  a  pleader  in  support 
of  the  application,  it  was  rejected  by  two 
Judges. 

There  is  now  presented  to  us  an  application 
for  a  review  of  the  order  passed  rejecting 
the  application  to  admit  the  special  appeal, 
treating  that  rejection  as  a  judgment  to  which 
Chapter  XI.  of  the  Code  of  Civil  Procedure 
relating  to  reviews  is  applicable.  The 
application  for  review  contains  four  new 
grounds  of  special  appeal  in  addition  to  the 
ten  old  ones ;  and  ij  it  were  the  first  application 
to  admit  a  special  appeal,  it  would  be  too  late. 

Assuming  the  rejection  of  the  application 
to  admit  a  special  appeal  to  be  a  judgment 
which  may  be  reviewed,  we  think  we  ought 
still  to  consider  whether  we  ought  to  enter- 
tain the  application  for  review.  It  is  not 
suggested  that  there  is  anything  peculiar  or 
exceptional  in  this  case,  or  that  there  has  been 
any  new  discover}'  since  the  case  was  last 
heard  ;  or  that  there  has  been  any  miscar- 
riage by  the  Court;  or  that  the  case  put 
forward  on  the  last  occasion  was  not  correctly 
understood  and  disposed  of;  it  is  only  said 
that  *'  the  real  ground  of  special  appeal  in 
this  case  was  not  properly  and  expressly  put 
forward  on  the  last  occasion,  though  it  appears 
from  the  old  grounds  that  there  was  some 
allusion  to  them."  In  short,  it  comes  to 
little  more  than  this,  that  the  case  having 


been  once  argued  by  a  vakeel  of  long  stand 
ing  and  great  experience,  another  advocate 
now  states  that  he  can  put  the  applicant'i 
case  more  forcibly. 

I  entirely  admit  that  this  Cooit   faa9  1 
discretion  to  admit  applications  for  re\iew  m 
any  case  in  which  it  considers  that  it  is  desir^ 
able  for  the  ends  of  justice  to  do  so;  but  I 
also  think  it  has  a  discretion,   before   it  li 
called  upon  to  hear  a  case  re-argued,  whidi 
has    been    already    once    determined,    to 
require  some  explanation  to  be   given   vbjr 
this  exceptional  course  should  be  followed ; 
and  I  think  that  such  a  statement  a^  that 
which  is  made  in  this  case  does  not  amount 
to  such  an  explanation  as  we  are  entitled  to 
require.     Mr.  Ghose  contends  that  we  ought 
to  hear  his  argument  in  support  of  the  ap- 
plication to  admit  the  special  appeal,  in  order 
to  see   whether  the  ends  of  justice  require 
that  a  review  should  be  granted.     Bat  that 
evades  the  whole  question.     If  we  are  boand 
to  hear  his  application,  in  order  to  see  whe- 
ther it  ought  to  be  granted,  it  is  obvious  that 
every  application  to  admit  a  special  appeal 
may  be  made,  and  must  be  heard,  as  manjr 
times  over  as  the  parties  choose  to  present  a 
petition  for  review,  for  it  has  been  held  by 
this  Court  that  there  is  no  limit  to  the  num- 
ber of  applications  for  review.     To-morrow 
we  may  have  a  third  advocate  who  thinks  he 

m 

can  put  the  case  more  forcibly  than  Mr.  Ghose, 
the  next  day  a  fourth  who  thinks  he  can 
put  it  more  forcibly  still,  and  so  on  o^  f>r/w'- 
turn. 

The  power  of  review  is  a  most  valuable  one 
if  properly  exercised,  but  ii  would  be  a  gricV'^ 
ous  injustice  to  the  large  number  of  suitors 
who  are  waiting  to  be  heard  if  we  were  ^  1 
allow  parties,  who  have  once  had  a  fair  op-  ! 
portunity  of  appearing  and    placing   their  ' 
case  before  the  Court,  to  come  up  over  and 
over  again  in  order  to  try  and  put  their  case 
belter.     The  petitioner  in  this  case  has  had 
three  distinct   hearings   in    three    different 
Courts,  and  I  think  that,  in  the  absence  of 
any  special  circumstances,  we  may  assume  :^ 
that  his  case  has  been  sufficiently  investigated.  \ 

I  may  add  that,  whilst  this  case  has  been 
under  consideration,  I  have  sat  to  hear  ao 
application  for  review  with  Mr.  Justice  Louis 
S.  Jackson,  and  he  expressed  in  that  case 
similar  views  to  that  which  I  have  expressed 
here,  in  which  I  concurred. 

Bayley^  J. — I  quite  concur. 
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The  4ih  April  1872. 

Pnsent: 

y  The  Hon'ble  G.  Loch  and  H.  V.  Bay  ley, 

Judges, 

Hereditarf  Lease  (Characteristics  of  a). 

Case  No.  6  of  1872. 

Application  for  Revirw  of  Judgment  passed 
by  the  Honble  Justices  G,  Loch  and 
H,  V,  Baj'Iey,  on  the  23rd  June  i8ji^  m 
Special  Appeal  J\'o.  7<?j  of  i8yo. 

Baboo  Lekhraj  Roy  and  another  (Plaintiffs), 

Petitioners^ 

versus 

Kaahya  Singh  and  others  (Defendants), 
Opposite  Party, 

Umn,  J,  T,  Woodroffe  and  /?.  E.  Twidale 
and  Bahoo  Grish  Chunder  Ghose  for 
Petitioners. 

I  Mmn.  J.  W,  B,  Alone y  and  G.  C.  Paul 
and  Badoo  Rajendm  Nath  Rose  for 
Opposite  Parly. 

I 

.  rhough  the  lease  in  this  caj^e  contained  no  words 
wiporting  an  keretlitary  cliararter,  yet  it  was  held  to 
we  the  effect  of  l>eing  hereditary,  on  the  grround  that 
Jhepenodof  its  continuance  was  not  dependent  on  the 
we  of  any  party,  whether  lessor  or  lessee,  but  on  the 
continuance  of  the  superior  tenure. 

LocKJ, — An  application  for  the  admission 
•  of  a  review  of  our  judgment  of  the  23rd  June 
1871  has  been  made  on  the  part  of  Lekhraj 
Roy  and  others,  plaintiffs  in  the  case,  and, 
atter  serving  notice  on  the  opposite  party,  we 
wave  had  the  question  re-argued  at  length. 

The  question  we  have  to  determine  is, 
whether  ihe  lease  given  in  12 15  of  Moazah 
Towee  by  Choonee  Lall  to  Nirput  Singh  is 
R  bereditary  lease  at  a  fixed  rent,  or  whether 
w^  lessor  could  re-enter  on  the  deaih  of  the 
»*'d  Nirput  Singh. 

^y  the  deed    of   the    25ih    Chyet    12 15, 
jojresponding  with  i8o3  A.  D.,  the  lessor, 
Uoonee  Ull,  alleging  that  he  was  the  holder 
I  w  a  mokurruree  tenure  from  Government  of 
MowMh  Towee,   gave   a   lease  or  ticca   to 
^rput  of  the  said  mouzah,   by  which   the 
«S8ec  was  bound  to  pay  from  the  beginning  of  j 
V^^S  the  jumma  of  606   rupees,  under  all 
circumstances  and  without  excuse,  up  to  the 
^fna  of  the  lessor's  mokurruree  ;  and  it  'pro- 
J>es,  should  the  Government  make  any  new 
^"lement  of  the  mokurruree.  so  as  to  raise 
^^enue  payable  by  the  mokurrureedar 
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to  the  Government,  the  lessee  would  pay 
that  difference  between  his  present  and  the 
enhanced  rent.  And  the  lease  concludes 
with  words  to  this  effect :  that  the  writing 
is  by  way  of  a  pottah  for  terms  of  years 
terminable  with  the  mokurruree. 

The  Lower  Appellate  Court  finds  incident- 
ally that  Choonee  Lall  held  a  mokurruree  of  the 
whole  16  annas  of  the  Mouzah  Towee  from 
1207  to    1216,   that  is,   up  to    1809  ^'  ^' 
This  finding  is  apparently  based  on  an  ex- 
tract from  the  Collector's  register  and  report 
of  the  mohafiz  filed  with  the  record.     This 
finding  was  accepted  by  this  Court  when  the 
case  came  before  it  originally  in  August  1870, 
and  also  in   June  1871.     The   Subordinate 
Judge  says  merely  that  Choonee  Lall  held 
a  mokurruree,  and  though  Mr.  Money,  coun- 
sel  for   the  respondent  in  this  case,  urges 
that   the  mokurruree    dates    from    the    year 
1200  F.  S.,  yet  1  think  we  must  abide  by 
the    finding   on    this    point    of    the    lower 
Court  as  to  the  period  when  Choonee  Lall's 
mokurruree  commenced.     It  appears  that,  on 
the  death  of  Choonee  Lall,  his  wife,  Jeetun 
Deyee,   succeeded  to  the  possession  of  the 
mokurruree,   and  she   brought  an   action    to 
recover  possession  from  Nirput  Singh,  on  the 
allegation  that  he  had  fallen  into  arrears,  and 
under  the  terms  of  the  lease  she  was  entitled 
to  take  possession.     In  that  suit  she  alleged 
that   Nirput   Singh,    in  collusion  with  other 
co-parceners  in  the  zemlndary,  had   altered 
the  terms  of  the  lease,  which  she  stated  had 
been   given   by   Choonee   Lall   for   a  fixed 
period,  but  which  Nirput  Singh  had,  by  such 
alteration,  made  co-extensive  with  the  mokur- 
ruree tenure.     She  probably   alludes  to   the 
words  "  ta  myad  mokurruree  khood**  written 
over  the  last  line  of  the  licca  lease ;  but  as 
this  expression  appears  in  other  parts  of  the 
lease,  it  has  not  been  contested  before  us  that 
this  interlineation  is  not  part  of  the  original 
lease.     The   Court    in    1827    decided,    for 
reasons  stated  in  the  judgment,  that  Jeetun 
Deyee  could  not  re-enter  into,  possession,  and 
that  all  that  she  could  recover  was  the  rent 
due  from  Nirput  Singh,  which  he  on  his  part 
was  willing  to  pay,  though  he  alleged  that  he 
had  paid  it  already  under  an  assignment  from 
her  to  the  other  co-parceners  in  the  zemin- 
dary. 

Jeetun  Deyee  was  succeeded  in  the  estate 
by  her  two  daughters,  Fool  Deyee  and  Tope 
Deyee,  and  on  the  death  of  Tope  Deyee,  her 
sister,  Fool  Deyee,  took  possession  of  the  whole 
estate,  and  this  gave;  birth  to  fresh  litigation 
on  the  part  of  the  representatives  of  Tope 
Deyee,  who  brought  a  suit   against  Nirput 
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Singh  as  ticcadar  of  Mouzah  Towee,  and 
Roop  Lall,  ticcadar  of  Chuck  Hasil,  to 
recover  the  share  of  rent  due  from  them  on 
account  of  Tope  Deyee's  8-annas  share. 
In  this  litigation  the  representatives  of  Fool 
Deyee  appeared  as  objectors ;  and  it  was  held 
in  that  case  that  the  representatives  of  Tope 
Deyee  were  entitled  to  a  moiety  of  the  estate, 
but  that,  with  regard  to  the  ticca  of  Nirput 
Singh,  they  could  not  get  possession,  but 
were  entitled  only  to  their  share  of  the  rent. 

Fool  Deyee  was  succeeded  by   Muddun 
Gopal,  and  in  execution  of  the  decree  against ! 
Muddun  Gopal,  8-annas  share  of  the  property 
was  sold  and  was  purchased  by  the  present 
plaintiff,  Lekhraj  Roy.  Now,  it  has  been  urged 
by  the  opposite  party  that  all  this  litigation 
is  evidence  to  prove  the  nature  of  the  tenure 
held  by  Nirput  Singh.     But  it  appears  to  me 
that,  as  stated  in  our  judgment  of  August 
1870,  this  litigation  is  no  evidence  in  regard 
to  the  point  which  we  have  before  us,  viz,^ 
whether  this   lease  to    Nirput    Singh    was 
hereditary  or  not ;  and  I  do  not  find  that  in 
our  judgment  of  June  1871,  we  referred  to 
this  litigation  as  if  it  were  evidence  in  the 
case,  but  merely  as  a  matter  of  history  for 
the  purpose  of  showing  what  was  the  conduct 
of  the  parties  before  and  after  the  death  of 
Nirput   Singh ;   and   therefore,   I  think,  we 
may  put  this  litigation  out  of  further  consi- 
deration,  for   it   proves   nothing  as   to   the 
hereditary  character  of  the  lease — a  question 
which  was  not  raised  and  could   not  have 
been  raised  in   that  litigation.    Then,  with 
regard  to  the  litigation  that  occurred  subse- 
quent to  the  death  of  Nirput  Singh,  viz,,  a 
suit  for  rent   in   1862    brought   against   his 
representatives  b3i  the  representatives  of  Fool 
Y^t^Q^y  that  also  does  not  go  to  prove   the 
hereditary  nature  of  this  tenure.     A  copy  of 
the   plaint   in   that   case   has  been  filed,  in 
which  it  is  stated  that  Mouzah  Towee  was 
given  in  lease  to  the  ancestor  of  the  defendant 
80  long  as  that  mokurruree  should  continue. 
But  no  final  order  appears   to   have   been 
passed,  and  what  became  of  the  case  is  not 
explained ;   nor  does  that  plaint  prove  that 
the   mokurruree  was   hereditary.      A  ^aper, 
purporting  to  be  a  receipt  by  the  represen- 
tatives of  Fool  Deyee  for  the  amount  of  the 
rent  claimed  in  the  above  suit,  has  been  filed 
by  the  defendant  in  this  case.     But  as  neither 
the  plaint  above  referred  to  bears  any  order 
upon  it,  nor  has  the  receipt,  thouo:h  admitted 
upon  the  record,  been  proved,  it  appears  to  me 
that  the  former  does  not  further  the  case,  and 
that  the  latter  cannot  be  admitted  in  evidence, 
(Jetting  rid,  therefore,  of  all  this  litigation^ 


we  have  simply  to  look  at  the  terms  of 
lease  and  at  the  conduct  of  the  parties 
the.  time  of  the  death  of  Nirput  Singh  ap 
the   date  of  the  present  suit,   and   to 
whether,  as  strongly  pressed  upon  ns  by- 
opposite    side,   the   decision    of  the    Pi 
Council  in  Dhunput  Singh's  case*  is  ap] 
cable  or  not. 

Now,  with  regard  to  the  lease,  we  find  ibai 
there  is  no  mention  therein  of  the  period  fiori 
which  Choonee  Lall's  mokurruret  was  tA 
exist.  He  speaks  of  the  possibility  of  tte 
Government  making  a  fresh  settlement  widi 
him  at  an  enhanced  rent.  He  does  not  ap- 
parently contemplate  such  a  thing  as  a  fresii 
settlement  being  made  with  any  other  perstm  ; 
and  having  this  belief  in  his  mind,  he  lets  the 
land  to  Nirput  Singh  in  ticca^  which  ticca 
is  to  last  so  long  as  his  mokurruret  lasts. 

I  think  no  valid  objection  can  be  raised  as 
to  the  hereditary  nature  of  this  lease  m^dj 
from  its  being  called  a  ticca,  or  from  iti 
comprising  terms  which  are  in  use  in  ordioary 
ticcas^  such,  for  instance,  as  a  prohibition  to 
cut  trees,  as  a  power  to  the  lessor  to  re-enttt 
on  failure  of  payment  of  rent,  as  the  prohilw- 
tion  for  the  resumption  of  rent-free  lands,  &c., 
for  such  terms  are  common  to  most  leases,  and 
their  introduction  cannot,  I  think,  be  said  10 
indicate  that  the  lease  was  merely  for  a  term 
of  years.     The  terms  are  used  for  the  pn^ec^ 
tion  of  the  property  and  the  rights  of  the 
lessor.     No  term  is  fixed  in  the  lease.    Its 
term  is  limited  by  the  period  of  the  superior 
lease — so  long  as  the  mokurruree  lasts,  so  long 
the  ticca  lease  is  to  last.     No  word  such  as 
moivrosee  is  to    be   found  in  the  lease.    It 
might  have  terminated  in  a  year.     The  Go?*' 
ernment  might  have  made  a  fresh  settlement 
for  10  years,  or  for  20  years,  or  for   100 
years,  and  the  ticca  would  have  lasted  for  an 
equal  period ;  and,  therefore,  it  cannot  he  said 
that  this  lease  was  for  Nirput  Singh's  life. 
It  was  to  last  so  long  as  the  mokurruree  of 
his  lessor,  Choonee  Lall,  lasted.  I  repeat  an 
observation   I  made  on  a  former  occasion. 
Had  Nirput  Singh  died  during  the  lifetime 
of  Choonee  Lall,  could  the  latter  have  pre- 
vented   the   heirs  of    Nirput   from  holding 
possession?  Could  Choonee  Lall,  havingrefcr- 
ence  to  the  terms  on  which  he  leased  tbc 
property  to  Nirput  Singh,   viz.y  so  long  « 
his   own  mokurruree  lasted,   have  opposed 
their  entrance  on  the  ground  that  the  lea^ 
granted  to  Nirput  was  only  for  life  ?    Could 
they   not   have    said — ^though   there  be  np 
words  used   in   the  ticca  lease  declaring  it 

•  9  W,  R.,  P.  C,  3- 
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l>e  hereditary,  yet  its  term  is  not  depend- 

it  on  Nirput    Singh's  life,    nor  on   any- 

I7  else's  life,  It  is  without  limit,  and  its 

rmination  depends  on  the  termination  of 

Mokurruree  lease  held  by  you  from  Gov- 

iment ;  if  that  lease  from  any  cause  ceases, 

sn  will  NIrput's  lease  necessarily «f all;  but 

long  as  the  former  continues  in  force,  so 

mg  mast  our  lease  continue  to  h^ve  effect  ? 

Id  looking  to  the  intention  of  the  parties 

lien  the  lease  was  given  by  Choonee  Lajl 

Nirput  Singh,  I  think  we  have  allowed 

J^PDTselves  to  be  influenced  by  the  statement 

made  by  the  Lower  Appellate  Court,  and 

accepted  by  this  Court,  that  Choonee  Lall's 

mokurruree  was  to  last  only  to  the  year  1 2 16 ; 

lod  we  have   argued   from  that  that  both 

Choonee  Lall  and  Nirput  Singh  were  aware 

that  the  mokurruree  was  to  last  only  for  one 

jear  from  the  period  when  the  ticca  lease 

iras  given  to   the   latter,   and  this  has  no 

ikmbt  had  its  effect  upon  us  in  coming  to  a 

determination  as  to  the  nature  of  the  lease 

rited  to  Nirput  Singh.  In  that  lease  there 
no  reference  made  to  the  period  of 
Choonee  Lall's  lease  from  Government ;  and 
beyond  the  mere  fact  of  his  holding  a 
Mokurruree,  the  iumma  of  which  was  liable 
10  enhancement,  we  cannot  gather  anything 
*s  to  the  nature  or  period  of  that  mokurruree. 
If  then  we  read  the  ticca  lease  by  itself, 
ive  find  that  the  arrangement  was  that  so 
long  as  Choonee  Lall's  mokurruree  remained 
in  existence,  so  long  this  ticca  lease  should 
wmain  in  force,  subject  only  to  the  con- 
tingency of  an  increase  in  the  revenue  payable 
to  the  Government.  Now,  we  find  that  the 
mokurruree  of  Choonee  Lall  is,  in  fact,   in 

■ttistence  up  to  the  present  date,  and  that 
the  plaintiff  in  this  case  comes  in  on  thai 

[  very  title  as  representing  Choonee  Lall 
mokurrureedar,  and  that  there  has  been  no 
change  whatever  in  the  jumma  originally 
fixed  by  Government  upon  this  mokurruree  ; 
*nd,  therefore,  the  defendant  very  strongly 
asserts  that,  under  the  terms  on  which  his 
ancestor  took  the  lease,  he  cannot  be  evicted, 

I  l>ecausethe  superior  holding,  viz,^  the  mokur- 
^wee  of  Choonee  Lall,  is  in  existence  up  to 
the  present  time,  and  it  is  only  by  the  de- 
struction of  Choonee  Lall's  lease  that  the 

j  subordinate  tenure  can  fail. 

I  Now,  with  regard  to  the  conduct  of  the 
i  parties  since  the  death  of  Nirput  Singh,  which 
'  occurred  in  1262  F.  S.,  or  1855  A.  D.,  it  is 
^e  that  rents  have  been  received  by  the 
'epreaentalives  of  the  mokurrureedar ;  but 
Ihcre  has  not,  in  fact,  been  any  number  of 
wscents  since  the  time  of  Nirput's  death, 


either  on  the  side  of  the  lessor,  or  on  that 
of  the  lessee.  It  was  urged  by  Mr.  Money, 
for  the  opposite  side,  that  the  point  to  be 
looked  to  was  the  number  of  successions  on 
the  side  of  the  grantors,  and  that  if  there 
had  been  only  one  descent  on  the  side  of  the 
grantees,  that  would  be  sufficient  to  satisfy 
the  requisitions  of  the  judgment  of  the  Privy 
Council  in  Dhunput  Singh's  case.*  But  we 
find,  since  the  death  of  Nirput  Singh,  that  on 
the  part  of  the  grantors  there  has  been  no 
succession,  for  the  plaintiff  in  the  present 
case  is  the  purchaser  of  the  rights  and  in- 
terests of  Muddun  Gopal,  and,  in  fact,  repre- 
!  sents  Muddun  Gopal,  who  succeeded  before 
I  the  death  of  Nirput  Singh ;  and,  therefore, 
.  we  may  say  that,  since  the  death  of  Nirput 
Singh,  there  has  been  no  change  in  the  succes- 
sion of  the  grantors ;  and  so  long  as  Nirput 
Singh  was  alive,  it  was  a  matter  of  no  con- 
sequence how  frequent  the  successions  were, 
for  so  long  as  he  lived  the  various  descendants 
on  the  part  of  the  grantors  could  only  take 
from  him  the  rent  which  had  been  agreed 
upon  in  the  lease. 

Then,  with  regard  to  the  grantees.  The 
lease  was  given  to  Nirput  Singh,  for  we  can- 
not recognize  his  father,  Neem  Chand,  though 
it  has  been  urged  that  the  lease  was  actually 
given  to  Neem  Chancf.  Since  the  time  of 
Nirput  Singh,  the  only  descent  that  there  has 
been  is  that  of  his  son,  Kanhya,  and  of  his 
grandsons,  who  represent  another  son  who 
died  before  his  father.  Here  then  the  descents 
on  the  part  of  the  grantee  are  only  one 
descent.  In  the  case  of  Dhunput  Singh,  the 
successions  on  either  side  were  more  numer- 
ous, and  certain  alienations  of  the  property 
were  sanctioned  by  the  lessprs.  The  circum- 
stances of  the  two  cases,  therefore,  are  not  on  an 
equal  footing.  But  be  that  as  it  may,  we  think 
on  a  further  full  consideration  of  the  lease  that, 
though  it  contains  no  word  importing  an 
hereditary  character,  yet  it  has  the  effect  of 
being  hereditary,  for  the  period  of  its  conti- 
nuance is  not  dependent  on  the  life  of  any 
party  whether  lessor  or  lessee,  but  on  the  con* 
ti nuance  of  the  superior  tenure.  We  think, 
therefore,  that  the  conclusion  we  came  to  as 
to  the  nature  of  the  lease  in  our  judgment  of 
23rd  June  1871  was  substantially  correct, 
and  that  a  sufficient  ground  for  the  admission 
of  a  review  has  not  been  made  out.  We 
dismiss  the  appeal  with  costs,  which  we  fix  at 
Rs.  500. 

Bay  ley,  J, — I    concur   in    rejecting    this 
application   for  review.     It  is  not  for  us  at 
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this  stage  to  alter  the  finding  of  fact  by  the 
lower  Court  as  to  the  mokurruree  dating  from 
120713.  S,,nof  1200.  The  previous  decision 
certainly  shows  the  itccadar  could  not  be 
ejected  from  the  jumma.  That  litigation, 
however,  really  was  referred  to  more  as  a 
part  of  the  narrative  than  as  part  of  the 
actual  decision  of  this  Court. 

As  to  whether  the  Jumma  is  to  be  heredi- 
tary or  not,  I  quite  concur  in  the  remarks  and 
conclusions  of  Mr.  Justice  Loch,  both  on  the 
grounds  of  the  nature  of  the  tenure  and 
the  conduct  of  the  parties  themselves.  1 
agree,  therefore,  in  the  order  proposed  by  him. 


The  4th  April  1872. 

Present  : 

The  Hon'ble  F.  B.  Kemp  aind  F.  A.  Glover, 

Judges, 

Separste  Suits  for  Rent— Solehaama^Pottah. 

Cases  Nos.  1 1 69  and  1 1 75  of  1 87 1 . 

Special  Appeals  from  a  decision  passed  hy 
the  Judge  0/  West  Burdwan,  dated  the 
jgtA  July  tSyty  affirming  a  decision  of 
the  Moons  iff  of  Bishtopore,  dated  the 
2jth  May  i8yi. 

Ooma  Churn  Chowdhry  (Defendant), 
Appellant^ 

versus 

Ram  Kant  Chowdhry  and  others  (Plaintiffs), 

Respondents, 

Baboos  Askootosh  Dhur^  Taruck  Nath  Dutt, 

and  Bhawanee  Ghurn  Dutt  for  Appellant. 

Baboo  Chunder  Madhub  Ghose  for 
Respondents. 

Held  that  in  this  case  the  aolehnama  was  a  distinct 
transaction  from  the  pottah,  and  that  the  plaintiff  was 
entitled  to  brinjf  separate  suits  for  rent  in  respect  of 
the  tenut«s  held  under  those  documents  respectively. 

Kemp,  J, — These  two  suits  were  brought 
by  one  and  the  same  plaintiff  against  the 
same  defendant  for  arrears  of  rent. 

In  suit  No.  1169,  the  issues  wer^  ist, 
whether  the  defendant  leased  the  lands  as 
stated  in  the  plaint,  and  owes  the  arrears 
claimed  or  not  ?  and,  2nd,  whether  the 
defendant's  plea  of  payment  was  true  or  not  ^ 
The  Moonsiff  found  in  suit  No.  1 169  that  the 
plaintiff  had  proved  that  defendant  held  a 
tenure  of  z'j  beegahs  19  cottahs  and  11 
chiltacks  of  land  at  a  rent  of  Rs.  31-10-1 1  ; 
that  deducting  Nidhee  Ram  Chowdhry's 
share,  the  rent  payable  for  plaintiff's  share 


was  Rs.  25-14-9;  and  that  defendant  bad 
failed  to  prove  his  plea  of  payment.  Tbe 
suit  was  therefore  decreed. 

This  decision  was  upheld  in  its  entirety  by 
the  Judge.  Before  the  judge  in  this  suit  %1 
fresh  ground  of  appeal  was  raised,  which  vasj 
not  in  isSue  before  the  Court  of  first  instand^ 
namely,  that  separate  suits  ought  not  to  have 
been  brought.  On  this  plea  the  Jadgefomd 
that  separate  suits  were  necessary,  as  the 
tenures  had  been  separated. 

In  the  other  suit  No.  1175,  the  Moo&stf 
observes  that  the  plaintiff  hies  a  kuho^ltui, 
dated  13th  Kartick  1254,  and  although  ihey 
adduced  no  evidence  in  support  of  the  doca*> 
ment,  yet  the  defendant  does  not  declare  it 
to  be  false  or  otherwise  object  to  it  T^ 
Moonsiff  then  goes  on  to  state  that  the 
defendant's  objection  that,  under  the  terms  of 
the  pottah,  he  is  bound  to  pay  8  annas  per 
beegah  for  the  cultivated  area,  and  for  that 
alone,  and  that  the  cultivated  arei  is  no  mom 
than  35  or  36  beegahs,  while  the  plaiaiif 
declares  that  the  land  under  cuUivatioo  is 
60  or  70  beegahs.  The  Moonsiff  then  saji 
that  the  plaintiffs  have  not  ]iroved  the  extent 
of  the  cultivated  area ;  thai  they  have  nst 
paid  the  Ameen's  fees,  or  even  apphed  for 
measurement  of  the  land,  which  is  a  defaok 
on  their  part ;  and  that,  therefore,  the  defend* 
ant  is  bound  to  pay  only  8  annas  a  beegal 
for  the  cultivated  area  which  he  adaiif% 
namely,  36  beegahs.  Then  the  Mooasif 
proceeds  to  put  his  construction  (which  it 
the  important  point  in  this  case)  on  tiw 
pottah.  The  Moonsiff  is  of  opinion  that  the 
meaning  of  the  pottah  is  that  any  hind  thai 
may  be  found  by  measurement,  save  the  3] 
beegahs  in  the  '^  neej-chas'^  of  the  plaintiff  a«l. 
the  24  beegahs  held  by  the  defendant,  beariaf 
z,  jumma  of  12  rupees,  will  be  settled  at  the^ 
same  rate,  namely,  8  annas ;  and  that  aU 
lands  that  may  be  brought  into  culiivatiaa 
will  be  leased  to  no  other  person  bm  the 
defendant ;  and  that  the  intention  of  the  par- 
ties is  further  distinctly  stated  in  the  petitiea 
filed  by  the  plaintiffs  in  another  suii,  from 
which  it  appears  that  the  defendant  is  bound 
to  pay  8  annas  for  the  cultivated  land  only. 
The  Moonsiff,  therefore,  gave  the  plaiolifil 
a  modified  decree. 

In  appeal  the  Judge  put  a  different  ctHI- 
struction  upon  the  pottah.  He  is  of  ofHiiioa 
that  by  the  terms  of  the  pottah  it  was  agreed 
that  the  defendants  should  pay  S  annas  per 
beegah  for  the  area  ascertained  by  measom- 
ment  after  1258;  that  there  is  no  restrictisn 
therein  of  cultivated  area ;  and,  therefore,  that  j 
the  whole  admitted  area,    namely,  heegabs 
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l9i-u-to  is  itlble  to  the  rate  agreed  upon, 
pit  is,  8  annas  per  becgah.  He,  therefore, 
[decreed  the  whole  of  the  plaintiff's  claim. 

The  defendant  appeals  in  both  cases  The 
iims  taken  by  his  pleader  are,  ist,  that  a 
ioas  notice  was  required  ;  2nd,  that  the 
Judge  has  erred  in  construing  the  solehnama  ! 
imd  the  pottah,  and  in  holding  that  separate 
;«iitscan  be  brought;  3rd.  that  the  construc- 
tion put  upon  the  terms  of  the  pottah  by  the 
Judge  is  erroneous  ;  and  4th,  that  the  plaintiff 
can  only  demand  the  jumma  assessed  by 
:  Government. 

The  first  point  was  not  raised  below,  and 

we  do  not  think  it  proper  to  permit  it  to  be 

raised  in  this  stage  of  the  case.     We  now 

oome  to  the  construction  of  the  pottah.     I'he 

pottah  is  dated    the  13th  Kartick  1254.     It 

recites,  1st,  that  the  total  area  of  the  mouzah 

isthen ascertained  is  175  beegahsof ''  hassil" 

l^^fufeti,'^  and '*y««^/«r  "  lands.     Of  these,  33 

;becgahs  were  reserved  by  the  grantor  of  the 

'(bttah  as  his  *'  neej-chas''     Of  the  remaining 

142  beegahs,  24  beegahs  were  assessed  at  8 

'ttnas  per  beegah,  or  12  rupees  per  annum, 

and  for  this  a  pottah  was  given.     Ti]is  12 

li^es  jumma  for  the  24  beegahs  was  not 

■jayableatonce,  or  from  1254  ;  but,  according 

lo  the  terms  of  the  pottah,  the  24  beegahs 

were  lo  be  held  free  of  rent  from  1254  to 

tt56^  for  1257   at  4  annas  per  beegah,  and 

fern  1258  the  grantee  was  to  pay  at  the  full 

tate  of  12  rupees  per  annum,  or  8  annas  per 

beegah.    The  pottah  then  goes  on  to  state  that, 

with  the  exception  of  the  33  beegahs  reserv-  I 

ed  by  the  grantor,  and  the  24  beegahs  leased  ' 

by  the  grantee,  all  lands  that  upon  future 

aieasurement  may  be  found  to  be  in  excess 

^ere  to  be  settled  at  the  above  rate,  namely, 

'8  annas  a  beeg^ah.     Then  there  is  a  further 

F  clause  that  all  '' hassiV  (culiivated)   lands 

'  which  may  be  in  excess  of  the  24  beegahs, 

namely,  the  pottah  lands,  shall  be  settled  wiih 

ihe  grantee  and  with  nobody  else. 

Now,  looking  to  the  whole  pottah,  and  more 
particularly  to  the  fact  that  in  the  year  1254 
the  24  beegahs  which  were  then    assessed 
^^e  assessed  at  8  annas  a  beegah,  and  to 
the  subsequent  clause  which  states  that  all 
AftrjiV  lands  that  may  be  found  to  be  in  ex- 
cess of  (he    land    for    which    the    grantee 
''as  paying  8  annas   a  beegah  were  to  be 
}  settled  with  him,  and  with  him  alone,  coupled 
I  with  the  facts  in  the  petition  presented  on  the 
[  i^th  July  1855  by  the  plaintiff  rn  a  former 
I  «se,  in  which  the  intention  of  the  grintor 
of  the  pottah  is  clearly  stated,  we  must  agree 
^'ith  the  Moonsiflf  tliat  the  intention  of  the 
Ittnies  was  that  the  -  kassi/'^  lands  whicli 


were  found  in  excess  of  the  24  beegahs  set- 
tled with  the  defendant  in  1254  were  to  be 
assessed  at  the  rate  of  8  annas  a  beegah.  We, 
therefore,  think  that  the  construction  of  the 
Judge  is  a  wrong  construction,  and  that  his 
decision,  as  far  as  the  construction  put  upon  the 
pottah  is  concerned,  must  be  reversed. 

We  now  come  to  the  solehnama.  It 
appears  that  in  the  suit  which  refers  to  the 
24  beegahs  of  land,  which  was  then  stated  to 
be  27  beegahs  owing  to  excess  found  on 
measurement,  the  solehnama  was  entered  into 
between  the  parties.  According  to  this 
solehnama  of  the  year  1271,  the  defendant 
agreed  to  pay  the  plaintiff  for  the  time  being 
according  to  an  estimated  rate,  and  in  future 
according  to  the  Government  settlement. 

We  think  the  solehnama  is  a  distinct  trans* 
action  from  the  pottah,  and  that  the  Judge 
was  right  in  holding  that  plaintiff  was  entitled 
to  bring  separate  suits. 

The  result  will,  therefore,  be  that  the 
Appeal  No.  11 75,  which  raises  the  question 
of  the  construction  of  the  pottah,  is  decreed 
with  costs,  payable  by  the  special  respondent, 
and  the  Moonsiff's  decision  affirmed ;  and  that 
No.  1169,  which  raises  the  question  of  the 
solehnama  and  the  point  whether  separate 
suits  by  the  plaintiff  were  maintainable,  will 
be  dismissed  with  costs,  payable  by  th« 
special  appellant. 


The  5ih  April  1872. 
Presenl : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chief 
Justice,  and  the  Honble  Louis  S.  Jackson, 
Jiid^e. 

Certificate  under  Act  XXVI f.  of  i860  (Issue  of) 
—Stamp  Duty — Meaning^  of  "furnished'*  in 
Court  r  ees  Act,  s.  6. 

In  the  Matter  of 

Dhunput  Singh  Doogur,  Pelitio$ier, 

rrrsus 

The  Government,  Opposite  Party, 

Baboo  Rashhehary  Ghose  for  Petitioner.    . 

B^boo  Unnoda  Pershad  Bannerjee  for 
Opposite  Party. 

A  certificate  under  Adl  XXVII.  of  iS6o  should  be  is- 
sued directly  it  is  granted,  provided  the  pro{yer  stamp 
prescribed  for  such  certificate  be  furnished. 

Couch,  C.  y. — The  third  section  of  Act 
XX VII.  of  i860,  under  which  the  certificate 
is  granted,  directs  that  the  Court  shall  issue 
a  notice  of  the  application  inviting  claimants 
and  fixing  a  day  for  hearing,  and  then  upon 
the  appointed  day,  or  as  soon  after  as  may  b»- 
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convenient,  the  Court  shall  determine  the 
right  to  the  certificate  and  grant  the  same 
accordingly.  l*hen  it  is  provided  that  the 
Court  may  take  such  security  as  it  shall  think 
necessary  from  the  person  to  whom  it  shall 
grant  the  certificate.  That  contemplates  that 
the  certificate  has  been  granted  before  any 
steps  are  taken  to  obtain  the  security  from 
the  party.  There  is  no  special  provision  with 
regard  to  what  shall  be  done  if  the  party  to 
whom  the  certificate  has  been  granted  fails 
to  give  security.  The  proper  course  is  for 
the  Court  to  withhold  the  actual  issuing  of  the 
certificate  until  the  security  has  been  given. 
But  when  we  come  to  apply  the  Stamp  Law  to 
the  proceeding,  section  6  (of  the  Court  Fees 
Act)  saying  that  no  document  shall  be 
furnished  by  any  public  officer  unless  a  fee 
of  the  amount  indicated  has  been  paid,  we 
must  consider  that  the  furnishing  there  meant 
is  made  at  the  time  when  the  Court  deter- 
mines to  grant  the  certificate,  and  when  it  is 
to  be  drawn  up  ready  to  be  issued  to  the 
party.  If  that  were  not  so,  a  delay  on  the 
part  of  the  Court,  for  which  the  party  would 
not  be  in  any  way  responsible,  might  result 
in  his  being  subject  to  a  much  higher  stamp- 
duty  than  he  would  have  been  if  he  obtained 
the  certificate  directly  the  Court  had  granted 
it. 

That  meaning  must  be  put  upon  the  word 
''  furnished ;"  and  it  is  also  supported  by  the 
provisions  in  the  6th  section  of  the  General 
Clauses  Act,  which  says  that  the  repealing  of 
a  law  shall  not  affect  proceedings  commenced 
before  the  repeal  of  the  Act  shall  have  come 
into  operation.  It  may  be  considered  that, 
for  the  purpose  of  indicating  what  the  proper 
stamp  duty  in  a«  case  of  this  kind  is,  the 
provisions  of  the  Stamp  Law  of  1867  were 
still  in  force,  and,  therefore,  the  Court  had  the 
power  to  take  the  stamp  according  to  that 
law.  The  rule  must  not  be  made  absolute  in 
its  terms,  because  it  does  not  expressly  pro- 
vide for  any  stamp  being  paid  at  all  upon  this 
certificate;  but  the  order  must  be  that  the 
Judge  is  to  issue  a  certificate  under  Act 
aXVIL  of  i860  to  the  petitioner  as  guardian 
of  Gopee  Clfand  Settia,  an  infant,  provided  a 
stamp  of  the  amount  prescribed  by  Act  )PXVI. 
of  1867  for  such  a  certificate  be  furnished. 

Jackson^  J. — I  concur. 


The  5th  April  1872. 

Present: 

The  Hon'ble  G.  Loch  and  W.  Ainslie, 

Judges. 


Possession— Prescri]itioii—-Evideiice — 1 
for  Gorenunent  Revettne. 

Case  No.  889  of  187 1. 

Special  Appeal  from   a   decision  passed 
the  Officiating  Judge  of  Gya^  dotal  i 
2jth  March  i8jt^  affirming  a   decision 
the   Subordinate  Judge  of  that  Distf 
dated  the  2gth  June  iSjo, 

Lallee  Singh  and  others  (Plaintiffs), 
Appellants^ 

versus 

Mussamut  Amrit  Rooer  and  others 
(Defendants),  Respondents, 

Moonshee  Mahomed   Yusuf  ior  Appellants. 

Baboo  Ail  Madhub  Sen  for  Respondents. 

The  question  of  possession  was  beU  not  to  have 
properly  tried  by  either  Court,  and  to  be  one  of  « 
importance  in  this  suit,   for   if  plaintiff  be  abie 
prove  his  possession  of  the  villa|re  in  questioa  fbr 
vears,  he  has  grained  a  title  by  prescription,  and  «oh 
be  entitled  to  ask  the  Coart  to  give  him  a  deciafatwa^ 
that  title,  notwithstanding:  any  title  that  the  defend 
mifi^ht  set  up  to  the  contrary,  and  however  good  that 
mifrht  be. 

The  possession  of  receipts  for  Government  reveniie! 
no  proof,  or  at  best  a  very  weak  proof,  of  pooessioa  r 
property. 

Loch,  J. — In  this  case,  the  plaintiff 
for  a  declaration  of  his  title  to  3  annas 
10  dams  out  of  8  annas  of  16  annas  ol 
Mouzah  Kutchna,  eslee  and  daJtJkelee,  ai 
for  confirmation  of  possession  ;  and  he  pra] 
that  the  proceeding  of  the  Deputy  Collect 
dated  the  4th  September  1868,  and  a  con* 
firmatory  proceeding  of  the  Collector  dj 
the  20th  December  1 868,  under  which  the  d< 
fendant  Amrit  Kooer's  name  was  entered  l. 
a  proprietor  of  the  above  mouzah  in  the  Col' 
lector's  register,  be  set  aside,  and  that  hi 
name  be  expunged  from  the  said  register. 

The  plaintiff  claims  under  a  sale  for  arreai 
of  Government  abkaree  revenue,  held  iuid< 
an  order  made  by  the  Collector  on  the  i5th| 
April  1840,  and  he  alleges  that  he  and  his  co-[ 
sharers  have  been  in  possession  of  the  whole' 
village  from  that  time  up  to  the  present  mo- 
ment; that  in  1868  Amrit  Kooer  applied  to 
the  Collector,  alleging  that  she  was  entitled 
to  the  4-annas  share  of  the  mouzah  belong- 
ing to  Sheo  Buksh,  and  prayed  that  her  name 
be  registered  in  the  place  of  Sheo  Buksh; 
thereupon  the  Collector  did,  by  his  order  of  the 
2oih  December  1868,  direct  her  name  to  be 
registered,  and  such  registration  is  injurious 
to  his  title. 

The  defendant  Amrit  Kooer  alleges  that 
4   annas  of  the  village   belonged  to  Sbeo 
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cBaksh.  who  had,  after  separating  from  his 
family,  purchased  the  same  with  his  own 
fands;  that  on  his  death  it  descended  to  his 
SOD  Obhoy  Narain,  and  came  to  her,  the  de- 
^ndant,  as  the  widow  of  Obhoy  Narain.  ' 

j^"     The  issues  raised  were — first,  whether  the 
I  Sttit  was  barred  by    limitation ;    secondly, 
i  ^whether  the   4-annas  share  of  the   village 
K-Qtchna  was  the  right  and  property  of  Gri- 
dharee  Singh,  or  of  his  son   Sheo   Buksh 
Singh,  and  whether  the  said  4-annas  share 
was  sold  in  auction  or  not;  and,  thirdly,  who 
was  in  ]>ossession  of  the  property  in  dispute. 
On    the   question  of  limitation,  the  first 
Court  came  to  no  decisive  finding,  and  allow- 
ed the  case  to  proceed  on  the  merits,  and 
Ihen  found  on  the  evidence  that  the  possession 
of  the  defendant  was  proved,  considering 
that  the  evidence  adduced  by  the  defendant 
preferable  to  that  adduced  by  the  plaint - 


M 


«l 


•« 


f< 


U 


The  judgment  of  the  first  Court  is  most 
inconsistent,  for  in  disposing  of  the  issues 
of  limitation  and  of  possession,  the  same 
qoestion  was  before  the  Court,  and  it  had  to 
De  determined  on  the  same  evidence.  On  the 
point  of  limitation  the  Subordinate  Judge 
says :  "  Moreover,  none  of  the  parties  have 
"produced  such  conclusive  proof  as  to  convince 
the  Court  of  the  fact  of  their  possession. 
Both  parties  have  adduced  the  evidence 
"of  a  few  witnesses  in  support  of  their  re- 
spective statements,  and  none  of  them  can 
be  preferred  to  the  other ;  hence  this  issue  is 
disposed  of  in  favor  of  the  plaintiffs.'* 
And  yet  when  he  comes  to  dispose  of  the 
second  issue  on  the  merits,  viz,,  the  question 
of  possession,  he  finds :  "  From  the  evidence 
**of  the  witnesses  adduced  by  the  defendant,  it 
"has  been  established  that  Sheo  Buksh  had 
''separated  from  his  father  and  had  acquired 
"the  property  in  dispute  after  separation, 
"that  is,  he  had  purchased  the  8  annas  of 
"  the  village  in  dispute  ;  after  his  death,  his 
"  two  sons,  Pertab  Narain  and  Obhoy  Narain, 
"equally  divided  the  property  among  them- 
"  selves,  and  held  possession  thereafter.  The 
4-annas  share  of  Pertab  Narain  had  been 
sold  in  auction,  and  the  other  4  annas  of 
"Obhoy  Narain,  the  husband  of  the  defend- 
"  ant  No.  I ,  is  still  in  her  possession.  She  has 
"accordingly,  produced'the  receipts  for  pay- 
"ment  of  the  Government  revenue.  The 
"  evidence  of  the  witnesses  adduced  by  the 
"plaintiffs  cannot  outweigh  these  proofs." 

On  appeal  to  the  Judge,  the  plea  of  limit- 
ation seems  to  have  been  given  up ;  and  the 
Jtidge  finds  that  in  the  sale  held  under  the 
Collector's  order  of  the  25th  April  1840, 


u 


Ic 


which  was  confirmed  by  the  Commissioner 
on  the  24th  December  1840,  only  one-half  of 
the  village  was  sold,  and  that  the  half  in  which 
Sheo  Buksh's  name  appears  was  exempted 
from  sale.  He  also  finds  that  "  Mussamut 
"  Amrit  Kooer  has  furthermore  got  her  name 
"recorded  in  the  register,"  and  that  "she 
"  has  proved  her  possession  by  the  production 
"  of  Government  receipts  for  revenue  paid. 
"  Her  witnesses  also  prove  the  fact  of  the 
"property  being  self-acquired."  And  the 
Judge  concurs  with  the  lower  Court  in 
thinking  that  the  plaintiffs  have  failed  to 
make  out  their  case,  and  he  rejected  the 
appeal. 

Two  points  are  raised  before  us  in  special 
appeal :  /»j/,  that  the  I^wer  Appellate  Court 
has  misconstrued  the  proceeding  of  the  25th 
April  1840,  in  holding  that  only  half  of  the 
village  was  ?old,  and  that  the  right  construc- 
tion of  that  document  will  show  that  the 
entire  16  annas  of  the  property  was  sold. 
Secondly,  that  the  Lower  Appellate  Court 
has  not  tried  the  question  of  possession,  for 
if  the  possession  of  the  plaintiff  from  the 
date  of  the  auction-sale  were  proved,  he 
would  be  entitled  to  a  decree.  Further  ob- 
jections were  taken  to  the  dakhillas  of  pay- 
ment of  Government  revenue  which  had 
been  referred  to  by  the  Judge  as  proof  of 
defendant's  possession.  It  was  further  urged 
that  the  Judge  of  the  Lower  Appellate  Court 
had  not  taken  into  consideration  certain  judg- 
ments which  were  on  the  record,  and  which 
related  to  the  property  in  question. 

It  appears  that  in  1828,  Ram  Lochun 
took  a  settlement  from  the  Government  of 
the  abkaree  revenue,  and  pledged  as  security 
for  the  revenue  his  rights  and  interests 
in  Mouzah  Kutchna,  while  Boonee  Singh, 
Gridharee  Singh,  Pertab  Singh,  and  others 
became  sureties  for  him.  Ram  Lochun  fell 
into  arrears,  and  in  order  to  realize  those 
arrears,  the  rights  and  interests  of  the  sureties 
in  Mouzah  Kutchna  were  sold  under  an  order 
of  the  Collector  of  the  25th  April  1840. 
We  have  read  that  proceeding,  and  also  the 
order  of  the  Commissioner  confirming  the 
sale,  Jjearing  date  the  24th  December  1840; 
and  we  have  no  doubt  that  what  was  sold 
were  the  rights  and  interests  of  the  abkaree 
farmer  and  of  his  sureties  in  the  whole  village. 
There  is  nothing  in  that  proceeding  which 
shows  that  8  annas  of  the  village  were  sepa- 
rated and  not  put  up  for  sale,  or  that  the 
interests  of  the  sureties  were  limited  to  a 
particular  8  annas  of  the  village.  * 

On  the  question  of  possession,  we  think 
that  ^  the   Judg:e    has    not    considered    the 
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evidence  which  has  been  adduced  in  this  case. 
The  question  of  possession  is  of  chief  im- 
porUnce  in  this  suit,  for,  if  the  plaintiff  is 
.able  lo  prove  his  possession  of  the  whole 
village  from  1840  up  to  the  present  time,  he 
has  gained  a  title  by  prescription,  and  would 
be  entitled  to  ask  the  Court  to  give  him  a 
declaration  of  that  title,  notwithstanding  any 
.title  that  the  defendant  might  set  up  to  the 
contrary,  and  however  good  that  title  might 
be.  The  decision  of  the  first  Court  on  this 
question  is,  as  previously  observed,  very 
inconsistent,  for,  when  disposing  of  the  ques- 
tion of  limitation,  it  holds  that  neither  party 
has  been  able  to  prove  possession,  and  yet, 
when  trying  the  second  issue  on  the  merits, 
it  finds  from  that  same  evidence  that  the 
defendant  has  proved  possession.  This  is  not 
the  proper  way  of  trying  the  case.  If  the 
plaintiff,  when  the  question  of  limitation  was 
before  the  Subordinate  Judge,  were  unable 
to  prove  possession,  his  case  was  at  an  end. 
The  Subordinate  Judge  should  not  have 
proceeded  further  with  it.  If,  however,  he 
can  prove  possession,  that  possession  will 
override  any  title  that  the  defendant  may  be 
able  to  prove,  for  the  plainiilT  has,  accordinj^ 
to  his  allegation,  held  possession  for  30  years. 
In  disposing  of  this  question,  the  judge  says 
that  Mussamut  Amrit  Kooer  has  provtni  her 
possession  by  the  production  of  Government 
receipts  for  revenue  paid.  But  the  posses- 
sion of  receipts  for  Government  revenue  is 
no  proof,  or  at  best  a  very  weak  proof,  of 
possession  of  property.  It  is  not  a  proof  so 
strong  that  one  can  safely  say  that  the  pro- 
duction of  such  documents  is  sufficient  to 
prove  possession. 

We  think  the  question  of  possession  has 
not  been  properly  tried  by  either  Court,  and 
we,  therefore,  remand  the  case  to  the  first 
Court  for  a  proper  finding  on  this  issue. 

With  regard  to  the  proceedings  on  the 
record  to  which  we  have  been  referred  by 
the  special  appellant,  we  find  that  in  none  of 
them  was  the  defendant  in  this  case  a  party. 
The  case  is  remanded  for  re  trial  with  refer- 
ence to  the  above  remarks,  and  the  costs  of 
this  appeal  will  follow  the  result. 


The  5th  April  1872. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  (ilover. 

Minor  {  Suit  for  or  against )— Representation  by 
Relative  ( without  Ccrtificntje  under  Act  XL. 
of  1858)— Res  adjudicjita. 

Case  No,  1148  of  1871. 


I 


Special  Appeal  from  a  ddciiion  passed 
the  Subordinate  yudge  of  East  Burd\ 
dated  the  2'jth  Mar<h   iSyi,  a  firming 
decision   of  the  Moonsiff  of  ImdaSy 
the  28th  March  tSyo. 

Bono m alee  Kesh  (one  of  the  Defendants )| 

Appellant, 

versus 

Hungshessur  Roy  (Plaintiff),  Respondent. 

Mr,  Piffard  and   Baboos  Ashootosh    Dhmr^ 
Bhowanee  Churn  Dutt,   and   Rashbehary 

Ghose  for  Appellant. 

Baboos  Jugodanund  Mookerjee  and  Sre** 
nath  Doss  for  Respondent. 

It  is  not  necessary  that  a  party  who  represents  the 
interests  of  a  minor  should  take  out  a  certificate  under 
Act  XL.  of  1^58  before  he  can  \vr.  heard  on  behalf  ot  the 
minor,  or  be  able  to  institute  or  defend  a  suit  on  bis 
behalf :  but  the  Court  is  competent,  under  sectk»o  3  of 
that  Act,  to  permit  any  rolattve  of  the  minor  to  iaatitute 
or  defend  a  suit  on  his  behalf,  although  a  certificate  of 
administration  has  not  been  granted  to  such  relatifS. 

From  the  fact  that,  in  a  former  suit,  plaint iff^s  mother 
was  arrayed  among^st  the  parties  as  fruardian  of  plaint- 
iff, then  a  minor,  as  well  as  from  the  line  of  defence 
which  she  adopted,  and  in  the  absence  of  any  evidesce 
to  the  rontrary,  it  was  presumed  that  she  had  the 
permission  of  thf  Court  to  appear,  and  represent  the 
minor\  interest  in  that  suit ;  and  the  question  ratsed  in 
the  present  suit  having^  already  been  raised  and  decided 
in  the  former  suit,  the  plea  of  re^  ad  judicata  was  hetd  to 
apply. 

Kemp,  J. — The  defendant  is  the  special 
appellant  in  this  case.     The  plaintiff  brought 
this  suit  to  set  aside  a  kobala  executed  on 
the  2 1  St  A^hran  1258,  and  also  to  set  aside 
a  former  decree,  and  to  recover  possession 
of  the  properties  stated  at  the  foot  of  the 
plaint.     In  the  plaint  it  is  alleged  that  tke 
kobala    of    2i8t   Aghran    1258    is    invalid, 
inasmuch  as  Kheiter  Mohun,  the  vendor  and 
father  of  the  plaintiff,  was  a  lunatic  at  that 
time;  that  the  original  vendee  Pran  Ktshen« 
during   the   lunacy  of  the  plaintiff's  father, 
was  the  manager  of  the  property ;  thai  he 
fraudulently    prepared    this    kobala   in    his 
name;  that  subsequently  this  property  was 
conveyed  by  him  to  the  defendant  Bonomalee, 
who  is  the  special  appellant  before  ns ;  that 
he,  Bonomalee,  then  brought  a  fraudulent 
suit  in  the  Sudder  Ameen's  Court ;  that  the 
step-mother  of  the  -plaintiff,  Luckhee  Prla, 
although  she  had  not  obtained  a  certiScate 
under  Act  XL.  of  1858,  put  herself  forward 
in  that  suit  as  guardian  of  the  plaintiff ;  that 
she*  did  not  file  a  proper  written  statement 
detailing  all  the  facts  erf  the  case ;  that  she 
did  not  look  after  the  case ;  that  she  coUuded 
with  Bonomalee,  the  plaintiff  in  that  suit; 
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jiad  that,  therefore,  the  plaintiff  brings  this 

,  suit  a3  stated    above,  and  alleges  that  his 

;  cause  of  action  accrued   in  the  month  of 

[  Assar  1273,  when  the  defendant,  Bonomalee, 

»tDok  possession  ander  colour  of  the  decree 

which  he  had  obtained  in  that  case  in  the 

Jadge's  Court,  and  which  was  subsequently 

confirmed  in  special  appeal. 

The  MoonsilT  of  Indas  and  the  Subordinate 
Jadge  of  East  Burdwan  have  both  given  the 
plaintiff  a  decree.     The  points  raised  by  the 
defendant,  who  is  the  special  appellant  in 
the  Court  below,  were,  first,  that  the  suit  of 
the  plaintiff  was   barred   under    section   2, 
Act  VIII.  of  1859,  inasmuch  as  the  question 
at  issue  in  this  suit,  namely,  whether  there 
had   been   a    bond-fide  sale  from     Khettur 
ttohan   to   Pran    Kishen,   and   from   Pran 
Kishen  to  Bonomalee,  the  present  defendant, 
had   been    already    decided    in   a    suit    in 
.which     the     plaintiff     was     properly     re- 
piesented    through  his   guardian,    Luckhee 
'  Piia,  and  that  this  question  cannot  be  re- 
opened.    Secondly,  that  the  defendant's  ven- 
dor, Pran  Kishen,  and  after  him  the  defendant 
Bonomalee,  during  the   lifetime  of  Khettur 
Hohun,  the  father  of  the  plaintiff,  had  been 
ia  adverse  possession  from  the  date  of  the 
hhala  of    1258    for  more  than    12   years; 
and  that  the   limitation  ran  out  during  the 
:   Ufe-time  of  the  plaintiff's  father,  and,  there- 
fore, this  suit  is  barred.    Thirdly,  that  if  the 
plaintiff  can  be  said  to  have  got  over  the  12 
years'  plea  in  bar,  he  iS  still  barred,  because 
his  suit  is  not  brought  within   three  years 
from  the   time    he   attained    his   majority. 
There  was  also  an  allegation  that  the  father 
of  the  plaintiff  was  not  a  lunatic  at  the  time 
of  the  sale  made  to  Pran  Kishen ;  and  that 
'there  was  no  collusion  between  Bonomalee, 
the  pl^ntiff  in  the  former  suit,  and   Pran 
Kishen,  or  between  Bonomalee  and  Luckhee 
Pria. 

Both  the  Courts  below  have  overruled  the 
plea  in  bar  under  section  j,  Act  VIII.  of 
1S59,  relying  mainly  upon  a  decision  of  this 
Court  to  be  found  in  the  7th  Weekly  Report- 
•^  ps^ge  399.  Tne  lower  Courts  appear  to 
have  been  of  opinion  that  because  Luckhee 
Pria  had  not  taken  out  a  formal  certificate 
Qoder  Act  XL.  of  1858,  and  because  it  did 
not  appear  upon  the  proceedings  that  she 
bad  obtained  the  permission  of  the  Court 
9nder  the  provisions  of  section  3  of  the 
^^  Act,  her  acts  were  not  binding  upon  the 
ttipor;  and  that,  therefore,  the  plea  of  res 
^JudietUa  did  not  apply. 

We  think,  after  hearing  the  learned  counsel 
RHr  the  special  appellant  aad  the  pleader  for 
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the  special  respondent,  that  the  decision  of 
the  Court  below  on  the  plea  of  res  ad  judi- 
cata is  wrong  in  law,  and  must  be  reversed 
with  costs.  On  referring  to  the  decision  of 
the  Sudder  Ameen  in  the  former  case,  in 
which  the  present  defendant,  Bonomalee,  was 
plaintiff,  we  find  that  both  Pran  Kishen  and 
Luckhee  Pria  did  appear  in  that  suit.  The 
defence  of  Luckhee  Pria  was  that  the  pro* 
perty  belonged  to  her  minor  son,  the  present 
plaintiff;  and  that  the  transaction,  as  between 
Khettur  Mohun  and  Pran  Kishen,  wae  t 
benamee  transaction ;  that  although  the  name 
of  Pran  Kishen  was  used  and  registered  as 
malik,  the  real  beneficial  owner  was  Khettur 
Mohun,  and  that  Pran  Kishen  was  merely 
his  henamdar,  Pran  Kishen,  who  also  ap* 
peared  and  defended  the  suit,  supported  the 
averments  of  Luckhee  Pria.  The  issue  was 
whether  the  kobala  of  Khettur  Mohun  to 
Pran  Kishen  was  a  bond^fide  one,  and 
whether  Pran  Kishen  was  the  beneficial 
owner  or  a  mere  benamdar  ;  and  also  whether 
Pran  Kishen  had  conveyed  the  property  to 
Bonomalee,  the  present  defendant.  The 
Sudder  Ameen  found  that  the  sale  by  Khet- 
tur Mohun  to  Pran  Kishen  was  not  a  genuine 
sale,  and  he  dismissed  the  suit  of  Bonomalee. 
The  Judge  of  East  Burdwan,  On  the  a9th 
June  1865,  reversed  that  decision  of  the 
Sudder  Ameen,  holding  that  the  sale  by 
Khettur  Mohun  to  Pran  Kishen  was  a  bond- 
fide  sale ;  that  Pran  Kishen  was  the  benefi- 
cial owner ;  and  that  he  conveyed  the  pro- 
perty to  Bonomalee.  In  the  special  appeal, 
in  which  Luckhee  Pria  also  appeared  as  the 
guardian  of  the  minor,  the  question  raised 
was,  whether  the  onus  had  been  thrown  oki 
the  right  party.  The  Judges  who  heard 
that  special  appeal  (Justices  Trevor  and  Glo* 
ver)  held  that  the  onus  was  thrown  on  the 
right  party;  and  that  inasmuch  as  the 
name  of  Pran  Kishen  appeared  as  the  osten- 
sible owner,  and  as  his  name  had  been  regis- 
tered, the  onus  was  on  the  opposite  plurty, 
namely,  Luckhee  Pria  and  Pran  Kishen,  to 
prove  that  Pran  Kishen  was  not  the  benefi- 
cial owner;  and  the  Judge  having  found 
that  they  failed  to  do  so,  the  specid  appeal 
was  dismissed.  We  think  that  there  has 
been  a  clear  finding  upon  the  same  subject- 
matter  which  is  now  in  issue,  namely,  whe- 
ther the  purchase  by  Pran  Kishen  from 
Khettur  Mohun  was  a  bondfide  purchase; 
and  whether  Pran  Kishen  was  the  beneficial 
owner,  and,  as  such  beneficial  owner,  whether 
he  could  convey  the  property  to  Bonomalee. 
That  finding  was  come  to  in  the  presence  of 
Luckhee  Pria,  who  represented  the  interest 
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of  the  minor.  It  is  not  necessary  that  a 
party  who  represents  the  interests  of  a  minor 
should  take  out  a  certificate  before  he  can  be 
heard  on  behalf  of  a  minor,  or  be  able  to 
institute  or  defend  a  suit  on  his  behalf. 
Under  section  3,  Act  XL  of  1858,  the 
Court  is  competent  to  permit  any  relative  of 
a  minor  to  institute  or  defend  a  suit  on  his 
behalf,  although  a  certificate  of  administra- 
tion has  not  been  granted  to  such  relative. 

Now,  in  this  case  it  is  clear  that  Luckhee 
Pria  throughout,  in  the  three  Courts,  appeared 
as  representing  the  minor.    Her  defence  was 
one  manifestly  in  the  interests  of  the  minor. 
She  opposed  Bonomalee,  and  she  entirely  sup- 
ported Pran  Kishen.     Her  defence  was,  as 
we  have  already  said,  that  Pran  Kishen  was 
a  mere   benamdar,   and  that  the  sale  was 
not  real  as  between   Khettur   Mohun  and 
Pran  Kishen.     In  the  case  on  which  the 
lower  Courts  have  relied,  and  which  is  to  be 
found  in  the  7th  Weekly  Reporter,  page  399, 
the  question  was  whether  the  act  of  the 
guardian  who  represented  that  she  was  en- 
titled to  act  in  that  capacity  was  binding  upon 
the  minor.    In  that  case  we  held  that  she 
had   not   obtained    the    permission    of  the 
Court,  and  that,  therefore,  her  acts  did  not 
bind  the  minor.     In  this  case,  from  the  fact 
that  Luckhee   Pria   up   to  this  Court  was 
arrayed  in  the  suit  amongst  the  parties  as 
guardian  of  the  minor,  the  line  of  defence 
which  she  adopted  both  before  the  Sudder 
Ameen  and  the  Judge,  and  in  the  absence 
of  any  evidence  to  the  contrary,  we  must 
presume  that  she  had  the  permission  of  the 
Court  to  appear  and  represent  the  minor's 
interest  in  that   suit.     We,   therefore,   hold 
that  the  question  which   has  been    raised 
in  the  present  suit^  had  already  been  raised 
and  decided  in  the  former  suit  between  the 
present  defendant,  Bonomalee,  and  the  present 
plaintiff,  who  was  represented,  and  properly 
represented,  by  his  guardian,  Luckhee  Pria; 
and  that,  therefore,  the  plea  of  res  adjudtcata 
fully  applies  to  the  case. 

The  decision  of  the  Subordinate  Judge 

'will    be    reversed,    and    the    plaintiff's   suit 

dismissed  with  all  costs,  including  the  costs  of 

this  appeal,  payable  by  the  special  respondent. 


The  5th  April  1872. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Pntnee—Soit  for  Rent— Use  and  Occupation. 

Case  Na;657  of  1871. 


Special  Appeal  from    a   decision   peused   fy 
the     Officiating     Judge     of    Midnapore^ 
dated  the  ijth  April   iSjr,   affirming   s 
decision     of   the    Subordinate    Judge    of\ 
that  District,  dated  the  ^th  January  iSfi^  i 

Messrs.  R.  Watson  and  Co.  (Defendants), 

AppellantSy 

versus 

Tarinee  Churn  GangoUy  (Plaintiff), 
Respondent. 

Mr,  R.  T,  Allan  and  Baboo  Mohinee 
Mohun  Roy  for  Appellants. 

Baboo  Sreenath  Doss  for  Respondent 

A  zemindar  and  putne«dars  beinj^  bourn)  topedier  by 
the  terms  of  a  written  contract,  the  zemindar  can  only 
sue  for  rent  on  the  terms  of  that  contract,  bat  not  rar 
rent  for  the  use  and  occupation  of  his  land. 

Glover y  J, — The  plaintiff  in  this  case  is  the 
zemindar.  Some  time  ago  he  sued  the  de- 
fendants, who  were  putneedars  holding  under 
him,  for  khas  possession  of  their  tenure,  oe 
the  ground  that  their  interest  had  terminated, 
and  that,  on  the  death  of  the  original  gran- 
tees, the  estate  reverted  to  the  proprietor. 
That  case  was  decided  against  the  plaintiff, 
both  in  the  Zillah  Court  and  this  Court; and 
an  appeal,  we  are  told,  is  now  pending  on  the 
part  of  the  zemindar  to  Her  Majesty  is 
Council.  In  this  case  the  plaintiff  sues  the 
defendants  for  rent,  and  both  the  Courts 
below  have  decreed  in  his  favor,  giving  at  the 
same  time  interest  upon  the  balance  claimed. 
The  substantial  point  taken  in  special  ap- 
peal is  that  the  plaintiff  and  the  defendants 
being  bound  together  by  the  terms  of  a  writ- 
ten contract,  the  plaintiff  landlord  can  onlj^  1 
sue  for  rent  oa  the  terms  of  that  contract,* 
and  as  he  has  not  in  this  case  sued  to  recover  ' 
the  putnee  rent  on  the  basis  of  his  kubooleuU 
but  has  sued  for  rent  due  for  the  use  and 
occupation  of  the  land,  his  suit  ought  to 
have  been  dismissed. 

Another  objection  is  also  taken,  namely, 
that  the  plaintiff,  being  only  a  part  share- 
holder in  the  estate,  was  not  in  a  position  \Xi 
bring  a  suit  by  himself.  But  I  think  that 
this  objection  could  not,  under  the  circum- 
stances, have  been  maintained,  if  it  was  ne- 
cessary to  decide  the  case  on  that  pcxot, 
inasmuch  as  it  was  never  taken  in  the  Coarts 
below  at  any  stage  of  the  proceedings.  To 
return,  however,  to  the  substantial  issoe,  1 
think  that  the  contention  of  the  special  ap- 
pellant is  correct.  The  plaint  is,  no  doubt,  very 
cautiously  worded ;  in  one  or  two  parts  there 
is  a  mention  of  the  putnee  pottah  and  off  the 
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pntnee  rent,  as  if  the  plaintiff  meant  to  sue  to 
ncover  that  particular  rent.    But,   on  the 
irhoie,  the  tenor  of  it  clearly  shows  that  the 
object  of  the    plaintiff   was  to   ignore  the 
^ntnee  lease  altogether,  and  to  demand  the 
[rent  from  the  defendants  for  the  use  and 
^bccapation   of   his   land.     Both   the     lower 
I  Courts  have  taken  this  view  of  the  plaint. 
I  Tbe  plaintiff  was  probably  under  the  impres- 
I  sion  that«  by  making  admissions  as  to  the 
I  existence  of  a  putnee  lease,  he  might  possi- 
I  bly  do  some  injury  to  his  case  now  in  appeal 
before  the  Privy  Council.     The  plaintiff  does 
not,  1  consider,  sue  for  his  putnee  rent,  but 
for  rent  due  for  the  use  and  occupation  of  the 
land,  and  the  question  is — can  he  bring  such 
a  sait?  It  is  quite  clear  that,  up  to  the  pre> 
,  sent  moment,  there  is  a  contract  in  writing 
I  between  the  parties  to  this  suit  on  the  sub- 
ject of  rent  for  the  land  held  by  the  defend- 
ants, that  is  to  say,  the  defendants  hold  a 
pottah,  and  the  plaintiff  holds  a  kuhooleut; 
and,  therefore,  the  plaintiff  can  only  bring  a 
mit  to  recover  rent  on  the  basis  of  that  ku- 
hoUtU,    The  Courts  below  have  considered 
that,  inasmuch  as  the  defendants  are  un- 
doubtedly in  the  possession  of  this  land,  and 
iaasmach  as  they   nowhere  object  to  the 
amount  of  rent  alleged  to  be  due,  it  is  imma- 
terial in  what  way  the  suit  is  brought :  the 
defendants  have   got  equitably  to  pay   so 
much  money  as  rent,  and  it  does  not  matter 
bow  they  pay  it.     1  think  that  the  view  taken 
bj  the  lower  Courts  on  this  point  is  errone- 
ous.   The  only,  ground  of  action  which  the 
plaintiff  had  was  failure  to  pay  kis/s  under  a 
kuhooleut;  and  before  he  can  get  a  decree 
for  bis  rent,  he  must  bring  his  suit  on  that 
moolcui. 

For  these  reasons,  I  am  of  opinion  that 
we  judgment  of  the  Court  below  must  be 
reversed,  and  the  plaintiff's  suit  for  rent  in 
Its  present  shape  dismissed  with  all  costs. 

^^>7» — I  wish  to  say  a  few  words  in  con- 
currence with  the  judgment  which  has  been 
just  delivered.  I  was  not  one  of  the  Judges 
vbo  decided  the  case  which  is  now  on  appeal 
to  Her  Majesty's  Privy  Council.  Now,  tak- 
ing the  case  without  reference  to  the  fact 
tbat  that  appeal  is  now  pending,  it  appears 
to  me  that  the  plaintiff's  suit  ought  to  be  dis- 
missed. In  his  plaint  he  says  that  his  cause 
of  action  arose  on  the  30th  Bhadro  1274, 
™n  the  defendants  committed  default  in 
paying  the  ktst.  The  suit  is  for  the  rent  due 
rrom  the  kist  of  30th  Bhadro  1274  to  30th 
P  Jiiabttn  1275.  The  plaintiff  states  that'he  is 
*ODe  anna  one  gunda  two  cowrees  and  two 
"Wits  shareholder,    and  that   the   iumma 


payable  for  that  period  is  Rs.  1,463,  5  annas 
6  gundas  and  i  cowree  in  proportion  to  his 
share;  and  the  interest  on  that  amount  be- 
ing Rs.  423-5,  he  valued  his  suit  at  Rs. 
1,886,  10  annas  16  gundas  and  i  cowree. 
With  his  plaint  he  filed  a  hissab,  which  sets 
forth  the  ktsts  of  1274  and  1275.  Now,  it 
is  very  clear  that  he  must  have  been  suing 
on  the  footing  of  the  contract  between  him 
and  the  defendants.  That  contract  is  the 
putnee  contract,  and  plaintiff's  cause  of  ac- 
tion is  a  breach  of  that  contract,  inasmuch 
as  the  defendants  did  not  pay  the  kisls 
from  Bhadro  1274  to  Srabun  1275.  He  wa$» 
therefore,  bound  to  bring  his  action  upon  the 
terms  of  the  contract.  But  he  has  not  done 
so ;  and  in  his  plaint,  after  setting  forth  hla 
title,  he  proceeds  to  say  that  the  defendants 
are  in  possession  in  the  room  of  John  Robert 
Watson  and  Co.;  that  the  plaintiff  is  the 
malikezumeen ;  and,  therefore,  he  is  entitled 
to  the  rent  from  the  defendants  as  occupiers 
of  the  land.  If  he  sued  the  defendants 
on  that  footing,  he  ought  to  have  produced 
the  contract ;  and  if,  on  the  other  hand,  he 
sued  them  on  the  footing  of  putneedars,  then 
he  ought  to  have  treated  them  as  putneedars* 
Had  he  done  so,  the  defendants  would  have, 
no  doubt,  paid  the  rent,  and  there  would  have 
been  no  necessity  for  this  suit.  It  appears 
to  me  therefore,  looking  at  the  frame  of  the 
plaint,  that  this  is  a  mere  attempt  on  the  part 
of  the  plaintiff  to  je-open  a  question  which 
has  already  been  decided  by  the  Court  be-* 
tween  the  parties,  namely,  that  this  putnee 
tenure  is  not  a  life-grant.  I  concur  in  revers« 
ing  the  judgment  of  the  Court  below,  and 
decreeing  this  appeal  with  costs. 


The  5th  April  187.2 

Present : 

The  Hoti'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Act  VIII.  of  1869,  B.  C.,s.  102— Special  Appeal 
—Suit  for  Rent  below  Rs.  zoo— Question  of 
Right  to  Enhance— Notice  of  Enhancement;^ 
Oiaission  of  '*  same  Class  of  Ryots "  and  of 
*^  otherwise  than  by  the  Ag^ency  and  at  the  £z» 
pense  of  the  Ryot." 

Case  No.  710  of  1871. 

Special   Appeal  from  a  decision  passed  by 

Uhe     Officiating     Judge    of    Midnapore, 

dated  the  tsth  April   iSyi^  affirming  a 

decision    of    the    Moonsiff   of   Gurbeita^ 

dated  the  tgth  Julv  tS^o. 
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MesBrs.  R.  Walson  and  Ca  (Plaintiffs), 

AppellanU, 


versus 

Ram  Dhun  Ghose  and  another  (Defendants), 

Respondents, 

Messrs,  G.  C.  Paul  and  R.  T.  Allan  and 
Baboo  Bhowanee  Churn  Dull  for  Appel- 
lants. 
Baboo  Tarucknath  Dutt  for  Respondents. 

A  td«ciBl  appeal  was  held  to  Ko  uvder  section  io3, 
Act  Vlll  of  iS<^»  B.  C,  in  a  suit  for  rant  below  Rs.  too, 
in  which  the  question  of  right  to  enhance  had  been 

determined.  .......  j 

Wheie  a  ryot  well  knew  and  pleadad  to  the  irrounds 
of  eiAancemeot,  the  mere  omiseion  of  the  words  "same 
cl«38  of  ryots"  in  the  notice  was  held  not  fatal  to  the 
pfaJntiif 's  suit.  .  , 

Nor  was  the  omissbn  ol  the  words  "otherwise  than 
by  the  i^ency  and  at  the  expense  of  the  ryot"  consi- 
dered material  where  the  plaintiff  distinctly  stated  in 
his  plamt  that  the  productive  powers  of  the  soil  had 
iocneaMd  owdnr  to  the  land  having  been  irrigated  from 
the  plaintiff's  Miu  tank. 

Ktmp,  7.— This  is  a  suit  to  enhance  tlie 
cent  of  the  defendant  after  service  of  notice. 
The  first  Court  determined  that  the  plaint- 
iff's right  to  enhance  must  be  dismissed, 
hocauee  the  words  *'  same  class  of  tenants" 
wece  not  inserted  in  the  notice.  This  find- 
ing has  been  confirmed  by  th«  Judge  in 
appeal.  The  Judge  remarks  that  "the 
**  omission  of  the  words  *  of  the  same  class ' 
"  a  fatal  to  the  suit."  Then  he  goes  on  to 
say  that  "the  lower  Court  does  not  appear 
"to  have  observed  that  there  was  another 
^<  ground  of  enhancement  in  the  notice,  vis., 
"  that  the  fertility  of  the  land  was  increased 
<*by  the  water  from  the  plaintiff's  tank: 
"  this  ground,  however,  appears  to  us  open 
"to  a  similar  objection.  It  is  not  stated 
"  when  the  tank  was  dug,  nor  how  the  irri- 
"  gation  is  carried  on,  and  it  is  omitted  to 
"  state  that  *  it  was  otherwise  than  by  the 
" agency  and  at  the  expense  of  the  ryot'  " 

A  preliminary  objection  has  been  taken 
by  the  respondents  that  no  appeal  will  lie  in 
this  case ;  that  the  suit  being  a  suit  for  rent 
and  valued  at  15  rupees,  and  there  being 
an  appeal  to  the  Judge,  no  special  appeal 
lies  to  this  Court  under  section  102,  Act 
VIII.  of  1869,  B.  C.  Now,  this  section 
enacts  that  there  shall  be  an  appeal  in  a  suit 
in  which  the  question  of  right  to  enhance 
has  been  determined.  It  seems  to  us  abun- 
dantly clear  that  the  plaintiffs  right  to 
enhance  has  been  determined  in  this  suit  by 
the  decision  of  the  Moonsiff,  and  that  ^n 

appeal  will  lie. 

We  now  come  to  the  question  whether, 
certain  words  having  been  omitted  in  the 


notice,  the  notice  Is  so  informal  that  the  suit 
of  the  plaintiff  must  be  dismissed.    Now^ 
taking  the  first  ground,  on  which  bodi  tfaei 
Courts  below  have  objected  to  the  formafiiy^ 
of  the  notice,   namely,  becaose  the  wor^  1 
"  tenants  of  the  same  class  "  have  beenomitted*  ; 
we  observe  from  the  nature  of  the  defence 
of  the  ryot  that  he  was  perfectly  aware   dt 
the  grounds  upon  which  the  plaintiff  songte 
to  enhance  his  tenure;  and  turning  to   hte 
written  statement  in  original,  we  find  thsC 

the    words    are    "4    ?ff^    5^p*rtcf    Wt^tW 
car^hi   "JTSfl  mf    that    is    to    say,    ' 


are  no  ryots  of  my  class  on  the  four  sides  tA 
that  land/'  Now,  it  is  idle  to  say  that  die 
tenant,  when  he  made  that  statement,  did  not 
well  know  what  he  had  to  plead  to.  We^ 
th^efore,  think  that  we  ought  to  follow  the 
decision  reported  in  the  i  sih  Weekly  Report* 
er,  page  537,  and  hold  that  the  ryot  haritt 
well  known  and  pleaded  to  4he  grounds  oe 
enhancement,  the  mere  omission  of  the  wordir 
"  same  class  of  tenants"  in  the  notice  is  nol 
fatal  to  the  plaintiff's  suit,  and  diat  it  h  nOI 
a  substantial  objection  to  the  hearing  of  the 
case.  Then,  with  reference  to  the  grofomd 
which  has  been  started  by  the  Judge,  and 
was  not  noticed  by  the  Moonsiff,  we  tlihdt 
the  same  remarks  will  apply,  perhaps  wit& 
greater  force.  The  plaintiff  distinctly  stated 
in  his  plaint  that  the  land  having  been  irrl^ 
gated  by  the  water  taken  from  the  plaintifrs 
khas  tank  was  fertilised,  and  that  the  pro- 
ductive powers  of  the  soil  had  increased 
owing  to  that  fact,  namely,  that  it  was  !rri« 
gated  from  the  plaintiff's  khas  tank.  Heie^ 
again,  the  defendant  knew  exactly  what  he 
had  to  meet,  for  his  objection  was  that  th^ 
land  was  not  irrigated  with  water  from  the 
plaintiff's  khas  tank. 

We,  therefore,  think  that  the  decision  of 
the  Judge  must  be  reversed,  and  the  case 
remanded  to  the  Court  of  first  instance  to 
be  tried  on  the  merits.  The  special  appel- 
lant is  entitled  to  get  his  costs. 


.     The  6th  April  187s. 
Present: 

The  Hon'ble  G.  Loch  and  W.  AinsUe, 

Judges, 

Jofait  Decree— Reatiaing  Debt  from  aoms  XinSskr 
ors  separately— Joint  Liablli^  of  the  otiiere. 

Case  No.  288  of  1871. 

Miscellaneous  Appeal  from  an  o^dtr  pemti 
by  the  Subordinate  Judge  of  Gya,  datti 
the  jolh  May  iSjr, 
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No  nkoo  Lall  (Decree-holder),  Apptllani, 

versus 

lEattamatDbunesh  Kooer  (Judgment-debtor), 

Respondent. 

Baboo  Chunder  Madhuh  Ghose  for 
Appellant. 

Mu  C  Qrtgory  and  Moonskee  Mahomed 
I  Yusufios  Respondent. 

!  A  joint>4kcree remains  a  joint-decree,  notwithstanding 
tbeactsof  the  decree-holder  in  realizing  his  money  from 
I  aBeormoreof  the  iadgment-debtors  separately,  for  he  is 
;  «ititlfid  to  realize  nisdebt  from  any  one  of  the  debtors, 
;  tad  by  proceeding  against  one  he  does  not  relieve  the 
I  riher  debtors  from  tnerr  joint  Kability  to  him. 

lo^hf  J' — The  question  before  us  in 
this  case  is  whether  the  decree-holder  is  en- 
vied to  execute  his  decree  against  the  re- 
^Kmdent,  Mussamut  Dhunesh  Kooer,  to  the  full 
ttteot  of  his  decree,  or  only  in  proportion  to 
fee  siiaie  of  the  property  which  was  held  by 
)m\  and  it  is  urged  that  though  admittedly 
As  decree  was,  when  passed,  a  joint-decree 
^pinst  all  the  debtors,  and  they  were,  jointly 
iod  severally,  liable  for  the  amount  decreed, 
pi  the  decree-holder  has,  by  his  conduct  in 
llkiag  portions  of  the  sum  decreed  from  one 
IT  o&er  of  the  debtors,  and  releasing  them 
fern  farther  claim,  altered  the  nature  of  the 
decree^  and  has  so  made  that  decree,  which 
waa  originally  joint,  a  separate  decree  as 
^nst  the  rest  of  the  judgment-debtors;  and, 
efore,  the  respondent  alleges  that  she  is 
iable  to  pay  a  certain  sum  in  proportion  to 
share  of  the  property  in  her  possession 
viuch  was  decreed  to  the  decree-holder. 

•The  lower  Court  has  held  that,  as  the  decree- 
■felderhas  out  of  the  joint-debt  received  from 
certain  debtors  sums  of  money  in  proportion 
to  the  respective  shares  they  held  in  the  pro- 
perty, and  discharged  them  from  further  liabi- 
lity under  the  decree,  he  has,   of  his  own 
accord,  extinguished  his  right  to  realize  the 
amount  of  the  decree  still  due  as  a  joint-debt 
from  the  other  debtors;  and  the  Court  has, 
therefore,  limited  the  decree-holder's  claim,  as 
against  the  respondent  before  us,  to  a  sum  in 
proportion  of  her  share  of  the  property.     We 
think  that  this  finding  is  incorrect.    If  the 
\  decree  was  originally  joint  and  several,  the 
I  decree-holder    was    at    liberty    to    proceed 
I  against  any  one  of  the  judgment-debtors  to 

r  recover  the  whole,  or  as  much  as  he  could,  of 
the  amount  decreed,  from  him;  and  the  fact 
^  he  has  recovered  from  several  of  the 
Ngment-debtors  money  on  account  of  this 
«cite,  and  has  given  them  receipts^  and 


released  them  from  further  demand,  does  not, 
in  reality,  destroy  the  nature  of  that  decree. 
It  was  contended  before  us  that  it  was  not  a 
joint-decree.  But  looking  at  the  decree  itself, 
we  cannot  doubt  that  it  was  a  joint-decree,  and, 
in  fact,  this  is  admitted  by  the  defendants 
themselves,  who  urged  that,  though  originally 
it  was  a  joint-decree,  it  has  become  a  several 
decree  by  the  acts  of  the  decree-holder. 

We  further  find  from  a  judgment  of  this 
Court,  dated  the  i6th  July  1870,  that  the 
question  of  limitation  was  raised,  and  in  that 
case  it  was  held  that  the  decree  being  a  joint- 
decree,  proceedings  taken  out  against  one  of 
the  judgment-debtors  were  quite  sufScient  to 
keep  the  decree  alive  as  against  the  other, 
and,  therefore,  limitation  did  not  bar  the  exe- 
cution. There  is  no  ground,  therefore,  for 
saying  that  it  is  other  than  a  joint-decree. 
Such  being  the  case,  it  is  evident  that,  in 
execution,  the  Court  executing  the  decree  has 
no  power  to  alter  the  character  of  the  decree 
which  has  been  made.  If  the  decree  were 
joint,  it  will  remain  a  joint-decree,  notwith- 
standing the  acts  of  the  decree-holder  in 
realizing  his  money  from  one  or  more  of  the 
judgment-debtors  separately,  for  he  is  entitled 
to  realize  his  debt  from  any  one  of  the  debtors, 
and  by  proceeding  against  one  he  does  not 
relieve  the  other  debtors  from  their  joint 
liability  to  him.  We  think,  therefore,  that  the 
order  of  the  lower  Court  must  be  reversed, 
and  the  decree-holder  be  allowed  to  execute 
his  decree  against  the  respondent  in  this  case, 
who,  as  debtor  under  a  joint-decree,  is  liable 
to  pay  the  whole  amount. 

The  appeal  is  decreed  with  costs,  sixteen 
rupees  being  allowed  for  pleader's  fees. 


The  6th  April  1872. 
Present : 

The  Hon'ble  G.  Loch  and  W.  Ainslle,  yudges. 

Aflrent  of  Government  (Contracts  by)— Public 
works  Department— Excess  of  Authority^ 
Payments  made. 

Case  No.  167  of  1871. 

Regular  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Patna,  dated 
the  8th  May  187  i. 

Beer  Kishore  Sahoy  (Plaintiff),  Appellant, 

versus 

The  Government  of  Bengal  and  others  (De- 
fendants), Respondents, 
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Messrs,  R.  E,  Twidale  and  C  Gregory  for 

Appellant. 

The  Legal  Remembrancer  and  Baboos 
Unnoda  Pershad  Banerjee  and  Juggoda- 
nund  Mookerjee  for  Respondents. 

An  ag^ent  on  the  part  of  Government  (an  officer  of 
the  Public  Works  Department,  as  in  this  case)  cannot 
bind  the  Government  with  a  contract  made  by  htm  in 
excess  of  his  authority.  Nor  can  any  payment  made  by 
the  officer  who  has  so  exceeded  his  authority  in  making 
the  contract  make  that  contract  binding. 

Loch,  ^.— On  the  28th  December  1868, 
the  plaintiff,  Beer  Kishore  Sahoy,  entered 
into  a  contract  with  Major  Marshall,  Execu- 
tive Engineer  of  Dinapore  Division,  to  supply 
%\  lakhs  cubic  feet  of  kunkur  at  certain 
specified  rates.  The  kunkur  was  to  be  sup- 
plied in  accordance  with  requisitions  made 
between  the  ist  January  and  15th  August 
1869;  and  there  were  other  conditions,  such 
as  are  usual  in  the  Department  of  Public 
Works,  and  in  a  printed  form  in  English.  A 
dispute  arose  with  regard  to  the  quality  of 
the  kunkur  to  be  supplied,  and  resulted,  as 
the  Judge  says,  "in  no  more  than  53,260 
cubic  feet,  according  to  the  plaintiff's  state- 
ment, being  required  and  delivered."  The 
plaintiff  now  sues  for  damages  calculated  at 
Rs.  9,984-2-10. 

The  defendant  denied  liability,  and  among 
other  issues  raised  was  that  the  Executive 
Engineer,  Major  Marshall,  had  exceeded  his 
authority  in  entering  into  this  contract  with 
the  plaintiff.  The  Judge  overruled  this  plea, 
and,  after  going  into  the  merits  of  the  case, 
gave  a  modified  decree  for  the  plaintiff. 

The  plaintiff,  dissatisfied  with  so  much  of 
the  Judge's  order  as  deducted  from  his  claim, 
has  come  up  in  appeal  to  this  Court. 

The  case  came  on  before  us  on  the  19th 
and  20th  February  last.  During  the  hearing 
of  the  case,  a  book  was  produced  in  Court, 
entitled  "  Code  of  Regulations  for  the  Public 
Works  Department,"  and  it  was  produced 
apparently  with  a  view  to  show  what  was 
the  power  that  the  Executive  Engineers  are 
Invested  with  in  regard  to  making  contracts. 
On  a  reference  to  para.  30,  chapter  14,  the 
chapter  of  Contracts,  we  found  that  an 
Executive  Engineer  was  competent  to  accept 
tenders  for  the  execution  of  any  sanctioned 
work  withiti  the  amount  sanctioned  by  com- 
petent authority,  provided  that  the  same  in 
each  case  does  not  exceed  Rs.  2,000;  the 
Superintending  Engineer  had  likewise  power 
up  to  Rs.  10,000;  and  the  Chief  Engineer 
could  finally  accept  any  tender  within  the 
sum  sanctioned  by  competent  authority  for 
the  execution  of  a  work. 


On  this  passage  being  brongbt  to  oar  notice 
the  pleaders  for  the  appellant  alleged  tbe 
were  taken  by  surprise,  and  ihey  prayed  fd 
time  to  show  that  the  contract  made  by  Majq 
Marshall  had  been  duly  sanctioned ;  and  tlij 
Court  allowed  a  fortnight's  time  to  show  tha 
this  contract  was  binding  upon  the  Govero 
raent,  by  showing  either  that  it  had  bees 
ratified  by  proper  authority,  or  that  rule  3< 
had  been  changed.  The  case  came  up  befon 
us  this  day,  and  we  have  an  edition  of  tfa< 
same  work,  but  of  a  later  date,  of  1870.  aod 
we  find  that  the  above  section  is  still  in  forces 
and  the  pleader  for  the  appellant  is  unable  tc 
show  either  that  the  contract  made  by  Mmjof 
Marshall  had  been  sanctioned  by  superior  aad 
competent  authority,  or  that  the  contract  is 
binding  upon  the  Government  by  any  other 
section  of  this  Code.  It  appears  tbe  rules 
under  which  the  officers  of  the  Public  Wortt 
Department  are  to  be  guided  have  been  pub- 
lished in  the  Government  Gazette;  and,  thep6« 
fore,  every  person  wishing  to  deal  with  the 
officers  of  the  Public  Works  Department  hit 
the  opportunity  of  knowing  what  are  the^ 
terms  under  which  they  can  deal  with  tfaei8« 
and  what  are  the  powers  of  the  differ^ 
grades  of  officers  with  whom  they  deal.  The 
contract  in  the  present  case  is  admittedly  above 
10.000  rupees,  and,  therefore,  the  plaintaf 
must  have  known  perfectly  well  that  Majaf 
Marshall  had  no  authority  to  make  th«  coa* 
tract;  and  though  it  is  urged  by  him  that 
even  if  Major  Marshall  had  no  authority,  yet 
the  Superintending  Engineer,  to  whom  the 
matter  was  referred  after  the  dispute  arose, 
did  ratify  it;  but  it  appears  to  us  that  the 
Superintending  Engineer  did  not  ratify  t 
contract,  for  there  is  nothing  in  bis  letter 
show  that  he  did  ratify  it ;  instead  of  doi 
so,  he  objected  to  the  contract,  and  hepropa 
some  fresh  arrangement,  which  was  ne  _ 
agreed  to  by  the  plaintiff.  It  cannot  be  sud^] 
therefore,  that  he  ratified  the  contract.  Fur* 
ther,  as  the  contract  was  for  a  sum  above 
10,000  rupees,  the  Superintending  Engineer 
had  no  power  to  sanction  it. 

Then  it  is  said  that,  under  certain  rules  o( 
the  Public  Works  Department,  accounts  were 
furnished  by  the  Executive  Engineer,  which 
go  up  to  the  Chief  Engineer  and  the  Control- 
ler of  Accounts,  and,  therefore,  the  nature  of 
the  contract  must  have  been  known ;  and  a$ 
these  accounts  were  examined  and  passed,  the 
Government  was  bound,  as  it  must  be  presum- 
ed,, to  have  sanctioned  the  contract.  We 
think  that  the  rules  referred  to  are  rules  for 
the  guidance  of  Government  officers  in  their 
separate  departments,  and  the  mere  fact  o^  ^ 
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tose  accoants  being  sabtnitted  to  one  officer 
r  to  the  other  does  not  raise  any  presumption 
ut  the  contract  was  sanctioned  by  proper 
pthority,  and  was  consequently  binding  upon 
be  Government.  The  accoants  go  before  the 
Sontroller  of  Accounts,  and  the  circumstance 
i  his  checking  those  accounts  affords  no 
^resumption  that  the  contract  made  by  the 
Ssecutive  Engineer  has  been  ratified  by  him. 

We  come  then  to  consider  the  positions  of 
be  parties.  Major  Marshall  was  simply  an 
igeot  on  the  part  of  the  Government  with 
milted  powers ;  those  powers  have  been  pub- 
Bshed  in  the  Gazette,  and  made  known  to  the 
poblic.  The  plaintiff  in  this  case  comes  to  Mfij or 
Uarshall,  and  it  must  be  presumed  that  he  knew 
that  Major  Marshall's  powers  were.  He  was 
tatisfied  wlthMajor  Marshall's  proceedings,and 
lappiied  kunkur  under  the  contract  which  was 
poade  with  him  by  Major  Marshall.  When 
dttother  executive  officer  comes  in,  and  finds 
tat  the  material  supplied  is  of  inferior  qua- 
ky, the  plaintiff  tries  to  bind  the  Govern- 
ment by  saying  that  Major  Marshall  ratified 
itke  contract  by  paying  for  so  much  of  the 
)|Werial  as  had  been  delivered.  As  Major 
Marshall  had  no  author iiy  to  bind  the  Govern- 
iient,  and  exceeded  his  authority  in  making 
contract,  any  payment  by  him  cannot 
d  the  Government.  The  mode  in  which 
s  business  has  been  carried  on  exhibits 
negligence  on  the  part  of  Major  Mar- 
11.  He  had  the  Code  before  him ;  he  must 
ive  known  what  his  powers  were,  and,  not- 
i&standing  the  rules  laid  down  for  his 
dance,  he  made  no  attempt  whatever  to 
the  sanction  of  the  proper  authority  to 
contract  that  he  made.  It  appears  that 
was  examined  in  this  case  by  commission, 
d  a  question  was  put  to  him,  "  Was  the 
ntract  that  you  speak  of  sanctioned  by 
jgber  authority  ?"  He  answered,  "  I  doubt 
H  it  was,  or  if  any  of  my  contracts  were. 
Jut  they  were  put  in  force  with  the  full 
owledge  of  superior  authority."  He  does 
*  explain  what  he  means  by  these  words  : 
<io  not  know  what  he  means  by  **  the  full 
lOwlcdge  of  superior  authority."  It  is  true 
"^  ne  paid  for  the  first  portion  of  the  ma- 
il supplied,  but  this  payment  being  made 
the  officer  who  exceeded  his  authority  in 
^ng  the  contract  does  not  make  that  con- 
binding.  And  no  sooner  was  Major 
arshall  succeeded  by  another  officer,  than  his 
"^tiact,  instead  of  being  sanctioned,  was  ob- 
ted  to,  and  when  reported  to  the  Superin- 
ding  Engineer,  that  officer  proposed,  in 
'  of  ihe  contract  made  by  Major  Marshall, 
«  other  contract,  lo  which  the  plaintiff  did 


not  accede.  It  seems  to  us,  therefore,  that 
the  plaintiff  cannot  expect  that  the  acts  of 
Major  Marshall  should  bind  the  Government 
in  this  case,  because,  as  observed  above,  Ma- 
jor Marshall  had  only  limited  authority  ;  and, 
therefore,  anything  he  has  done  will  not 
make  the  Government  liable  for  the  sum  now 
claimed  by  the  plaintiff.  We  think,  therefore, 
that  the  decree  of  the  lower  Court  must  be 
reversed,  and  the  plaintiff's  suit  dismissed, 
except  as  to  Rs.  1,142,  which  the  plaintiff 
will  get  with  interest  from  this  date.  Govern- 
ment will  have  costs  on  the  portion  dis- 
missed. 


The  8th  April  1872. 

Present: 

The  Hon'ble  H.  V.  Bayley  and  Dwarkanath 

Mjtter,  Judges, 

Joint  Hindoo  Family^Transfer  by  one  Brother 
to  the  others  (after  Decree)^Boiui  fides- 
Burden  of  Proof— Proof  of  Payment  of  Con- 
sideration— Passing  of  Money. 

Case  No.  1236  of  187 1. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Kajshahye, 
dated  the  4th  September  i8yr,  reversing 
a  decision  of  the  Moonsiff  of  Sheraj- 
gunge,  dated  the  2^ih  February  "i8jr. 

Brojo  Lall  Sandyal  (Defendant),  Appellant^ 

versus 

Bhobo  Soonduree  Debia  Chowdhraih 
(Plaintiff),  Respondent. 

Baboos  Kalee  Mohun  Doss  and  Kashee 
Kant  Sen  for  Appellant. 

Baboo  Unnoda  Pershad  Bannerjee  for 
Respondent. 

Where  one  brother  of  a  joint  undivided  family  trans- 
ferred his  interest  in  the  joint-property  to  the  other 
brothers  after  a  decree  had  been  passed  against  him, 
althoufrh  before  attachment,  held  that,  when  a  ques- 
tion aro^e  in  such  a  case,  the  onus  was  on  the  brothers 
to  whom^he  transfer  was  made  to  prove  the  bond-fide 
character  of  the  transaction. 

The  mere  fact  of  the  passing*  of  some  money  from 
one  hand  to  another  does  not  necessarily  constitute  such 
a  transfer  of  interest  as  would  indicate  a  bond-fide 
transaction. 

Bayley,  J, — I  am  clearly  of  opinion  that 
.  this  special  appeal  must  be  dismissed  with 
costs. 

The  suit  was  for  a  declaration  that  a  cer- 
tain talook  attached  by  the  plaintiff  as  the 
property  of  her  judgment-debtor,  but  wJhich 
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had  been  released  by  the  Collector  on  an 
spplicatioQ  of  the  defendant  and  his  brothers, 
alleging  that  it  was  their  property  by  virtue 
of  a  deed  of  sale  executed  on  the  7th  Joyst 
i«75,  did,  in  fact,  belong  to  the  judgment- 
debtor,  and  that  the  alleged  deed  of  sale  set 
up  by  defendant  was  invalid  and  inoperative 

The  case  of  the  defendant,  Brojo  Lall, 
was  that  his  brother,  Bhoobun  Mohun  alias 
PrahUd  Sandyal,  the  judgment-debtor,  trans- 
ferred a  10  annas  share  of  the  talook  to 
him  aod  his  two  brothers,  who,  however,  have 
not  appeared  in  this  case. 

The  first  Court  found  that  the  kobala 
was  actually  executed  by  Bhoobun  Mohun 
in  favor  of  the  defendant  and  his  brothers, 
that  the  consideration-money  passed,  and 
that  there  was  no  proof  of  the  plaintilT's 
allegation  of  fraud.  The  first  Court  seems 
to  have  based  its  judgment  on  the  fact  that 
the  plaintiff's  decree  was  dated  the  15th 
Bhadro  1373,  and  the  sale  was  not  made  till 
Joyst  if75.  The  first  Court  in  this  view 
dismissed  the  plaintiff's  suit. 

On  appeal,  the  Subordinate  Judge  fixed 
these  as  the  real  issues  to  be  determined  in 
the  case,  viz.,  whether  the  deed  of  sale  relied 
upon  by  the  defendant  was  a  bond-fide  deed, 
and  whether  the  transaction  was  really  one 
which  passed  the  property. 

The  Subordinate  Judge  commences  by 
throwing  the  burden  of  proof  on  the  defend- 
ant.   He  says:  ''I  think  the  plaintiff's  claim 
is  true,  and  the    kobala  was  fraudulently 
prepared  with  a  view  to  defraud  the  plaint- 
iff of  the    amount  decreed   to  her."     He 
then  gives  in  detail  the  reasons  which  he 
considers  to  support  the  plaintiffs  allegation, 
and  prove  collusion  on  the  part  of  the  defend- 
ant.    He  finds  that  the  kobala  set  up  by 
the  defendant  is  not  subscribed  by  any  one 
of  the  neighbours,  or  by  any  co-sharer  of  the 
talook,   as  an  attesting  witness.     He  finds 
that  the  kobala  was  not  registered  until  a 
month  and  27  days  elapsed  after  its  execu- 
tion, that  is,  not  until  the  defendant's  alleged 
vendor  died.    The  Subordinate  Judge  also 
finds  that  neither  the  defendant    nor    his 
brothers  were  in  possession  from  tha.  date  of 
their  alleged  purchase.     Now,  these  reasons 
may  be  more  or  less  weighty  in  themselves, 
and  may  be  more  or  less  open  to  question  in 
regular  appeal ;  but  to  say  that  these  are  not 
olrcamstances  quite  sufficient  to  start  a  case 
in  favor  of  the  plaintiff  is,  I  think,  erroneous 
in  law.     I  think  these  are  facts  sufficient  to 
raise    a    primd- facie   case   in  favor   of  the 
plaintiff ;  but,  irrespective  of  that,  the  Subor* 
diaate  Judge  prooteds  upon  the  evidence  of 


both  sides,  and  finds,  even  from  the  defendant 

witnesses,  facts  in  favor  of  the  plaintiff.   £ 

finds  that  the  rents  of  the  property  in  dt 

pute  were  collected  by  a  gomashta  appoiotN 

at  the  time  of  Bhoobun  Mohan,  the  jodgmen 

debtor.     He    finds    that  Bhoobaa    Moh« 

managed  the  property  during  his   lifetioi 

and  that  after  his  death  the  rents  were  cs 

lected  by  joint  servants,  who  are  also  fooa 

to  have   been  retained  in    the  joint-aervic 

after  the  property  had  passed  Into  the  haad 

of  the  special  appellant  and  his  t>reUiea 

The   Subordinate  Judge   then   reviews  (h 

circumstances  that  attended  the  regtstratiof 

and  finds  as  a  fact  that  the  execatioa  of  th 

deed  of  sale  was  a  collusive  transaction  « 

between  the  judgment-debtor  and  the  pur 

chasers.     He  then  refers  to  the  depostticNi  o 

Dowaoollah,  a  joint-servant  of   the  family 

who  states  that  the  general  fund  oC  the  foo; 

brothers  was  with  Bhoobun  Mohan,  and  thu 

he  had  money  also  when  the  talook  was  aaU 

On  all  these  grounds  the  Lower  AppelhU 

Court  reverses    the  judgment    of  the  tnj 

Court,  and  gives  a  decree  to  the  piaiotiS. 

The  main  ground  urged  in  special  appoi 
by  Baboo  Kalee  Mohun  Doss  is  thi%  t^ 
that  the  Lower  Appellate  Court  haa  commiltaj 
an  error  in  law  in  placing  the  onus  of  piOQ 
on  the  defendant  when  it  ought  to  have  bM 
placed  at  first  on  the  plaintiff.  4 

Now,  I  have  already  observed   that  tkl 

conclusion  of  fact  arrived  at  by  the  Lowii 

Appellate  Court  as  to  the  maid-fide  charade 

of  the  transaction  is  based  on  the  deposition 

of  both  the  plaintiff's  and  the  defendant^ 

witnesses.    I  have  also  observed   that  dM 

facts  found  are  quite  sufficient  to  start  a 

in  favor  of  the  plaintiff ;  and  if  I  have  to 

still  further,  I  think  there  are  ^veral 

circumstances   in  the   suit  which    make 

strong  case  in  the  plaintiff's  favor  which 

defendant  has  to  rebut;   for  instance,  o^ 

brother  sells  property  to  three  other  broibett 

of  whom  only  one  has  appeared  before  agf. 

None  of  these  brothers  tenders  his  evideiuXi 

Of  the  witnesses  called,  one  is  a  gomadi|fi 

in  charge  of  the  family  affairs,  and  the  otbla 

in  charge  of  the  land  affairs;  and  aJthoo^ 

the  man  in  charge  of  the  family  affairs  c$is\* 

not  show  distinctly  the  collections  fromi  t!^ 

land,  he  shows  the  complete  separation  o^ 

the  defendants,  and,  although  he  was  a  Joints 

servant,  that  he  separately  accounted  to  eaci] 

of  the  brothers.    No  deed  of  partition  bf^ 

b^en  produced  or  even  mentioned.    The  sw- 

vants  of  the  family  who  can  most  nator^l^ 

be  expected  to  show  distinctly  by  accoui^ 

that  the  property  had  passed  into  the  haoi^ 
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pi  the  defendant  and  his  brothers  for  a  valu- 
fie  consideration,  do  nothing  of  the  kind. 

accounts  are  produced  before  the  Court, 

it  is  well  known  such  are  ordinarily  legal, 
i&true  that  there  is  some  direct  evidence 
to  the  consideration  having  changed  hands, 

the  mere  fact  of  the  transfer  of  some 
»ney  from  one  hand  to  another  does  not 

issarily  constitute  such  a  transfer  of  inter- 
as  would  indicate  a  bond-fide  transaction. 

money  going  from  A's  hands  to  B  may 
as  much  part  of  the  sham  transactions  as 

writing  and  other  formalities  of  the  deed. 

circumstances  of  each  case  must  care- 
ly  be  looked  at  in  order  to  determine  its 
na^fide  character. 

Here  a  brother  transfers  his  interest  in  the 
^perty  to  the  other  brothers  after  a  decree 

been  actually  passed  against  him,  although 
18  before  ihe  attachment  of  that  property, 
im  not  quite  prepared  to  say  that  relation- 

of  itself  would  be  an  index  of  fraud  :  but 
lost  say  that,  in  a  case  where  such  close 

fionship  exists  between  the  parties,  and 

is  a  decree  against  one  of  them  likely 

bring  the  property  into  jeopardy,  and  fear 

attachment  which  last  brings  the  property 

immediate  jeopardy,  any  transaction  that 

place  between  them  should  be  looked 

[^»ith  extreme  caution  ;  and  when  a  question 

in  such  a  case,  it  is  for  the  relations  to 

►ve  most  satisfactorily  the  bond-fide  char- 

r  of  that  transaction. 

On  the  whole,  I  have  no  hesitation  in  this 
in  saying  that  this  special  appeal  must 
dismissed  with  costs. 

Mitter,  J. — I  am  of  the  same  opinion.     I 
Mot  think  that  the  question  of  onus  fairly 
lies  in  this  case.     It  is  admitted  that  the 
llniiflf  has  given  evidence  to  prove  that 
^brothers  lived  together  as  members  of 
joint  undivided  family  before  the  defendant 
jinoved  to  Benares,  and  this  portion  of  the 
•intiff's  evfdence,  I  may  say,  is  strongly 
le  out  by  some  facts  admitted   by  the 
5ndam  himself.     The  Subordinate  Judge 
trs  to  have  gone  through  the  evidence 
B  hth  sides ;  and  it  seems  to  me  perfectly 
material  as  to    whether  he   commenced 
«h  the  defendant's  evidence  first,  and  then 
tcrred  to  the  evidence  given  by  the  plaint- 
The  question  of  onus  becomes  of  im- 
>rtance  only  in  those  cases  where  the  party 
\  *hom  the  burthen  of  proof  lies  has  given 
evidence  whatever  to  prove  his  case.     In 
present  case  it  seems  that  the  plaintiff 
'pvcn  some  evidence  to  start  his  case  ;  and 
^ihe  surrounding  circumstances,  so  far  as 
"are  admitted  by  the  defendant  himself, 
Vol.  XVII. 


go,  as  I  have  already  observed,  to  corroborate 
that  evidence  to  a  very  great  extent.  It  is 
true  that  there  is  some  misunderstanding  of 
some  portion  of  the  evidence  on  the  part  of 
the  Subordinate  Judge,  but  there  is  nothing 
whatever  to  satisfy  me  that  tlvat  misunder- 
standing has  caused  any  error  in  the  decision 
of  the  case  on  the  merits.  It  is  admitted  by 
the  defendant  himself  that  the  disputed  pro- 
perty, together  with  other  ancestral  properties 
belonging  to  all  the  four  brothers,  was 
managed  by  common  servants,  and-  that  the 
luhhils  or  funds,  though  separate,  were  kept 
by  the  same  treasurer.  Under  these  circum- 
stances, the  zemindaree  accounts  showing  the 
appropriation  by  each  brother  of  his  alleged 
divided  share  in  the  estate,  together  with  the 
family-accounts  showing  that  the  brothers 
were  really  divided  and  separate,  as  alleged 
by  the  defendant,  would  have  been  of  the 
utmost  importance  in  throwing  light  on  the 
real  nature  of  the  transaction  in  question. 
That  transaction,  I  may  observe,  was  one 
peculiarly  within  the  knowledge  of  the 
defendant  and  of  the  family-servants  who  are 
admitted  to  be  the  same  persons  who  were 
employed  in  the  family  during  the  lifetime 
of  the  judgment-debtor;  and  as  the  defend- 
ant has  not  thought  proper  to  produce  the 
account-books,  or  to  offer  any  explanation  for 
their  non-production,  it  seems  to  me  clear 
that  the  conclusion  arrived  at  by  the  Subor- 
dinate Judge  is  quite  correct. 

Looking,  therefore,  to  all  the  facts  and 
circumstances  of  this  case,  I  think  that  this 
special  appeal  must  be  dismissed  with  costs. 


The  9th  April  1^72. 

Present : 

The  Ilon'ble  Louis  S.  Jackson  and  W. 
Markby,  Judges, 

Recovery  of  Possession — Dispossession. 

Case  No.  1226  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Patna,  dated 
the  nth  July  i8yiy  reversing  a  decision 
of  th^  Moonsiff  of  that  District^  dated 
the  i8th  April  i8yr, 

Chuttoo  Singh  (Plaintiff),  Appellant, 

versus 

Brojo  L^ll  Singh  and  others  (Defendants), 

Respondents. 

Baboo  Nil  Madhub  Bose  for  Appellant. 

Baboos  Doorga  Mohun  Doss  and  Boodh 
Sen  Singh  for  Respondents. 
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The  9th  April  1872. 
Present  : 


« 


*r 


-      I 


In  a  suit  to  recover  possession  of  a  jo/e,  to  which  | 
plaintiff  alletred  he  was  entitled,  and  from  which  he 
complained  he  had  been  ousted  by  defendant :  Hfia 
that  the  fact  of  ouster  on  a  particular  date  was  not  at 
all  material  in  the  case,  and  that  the  real  issue  was 
whether  plaintiff  was  entitled  to  ihejoie,  and  was  kept 
out  if  it  by  defendant  or  not. 

Jackson,  y. — The  plaintiff  in  this  case  sued 
to  recover  possession  of  a  certain  joie  to 
which  he  alleged  that  he  was  entitled,  and 
from  which  he  complained  that  he  had  been 
ousted  by  the  defendant. 

The  defendant  denied  that  the  plaintiff 
was  entitled  to  ih^Jo/e,  or  that  he  had  ever 
held  any  lands  in  the  village.  lie  averred, 
on  the  other  hand,  that  the  plaintiff's  uncle, 
Gujraj  Singh,  had  formerly  cultivated  some 
lands,  but  that,  being  old  and  unable  to  cul- 
tivate, he  had  given  up  the  lands  in  Jyet  1276, 
and  therefore  he  contended  that  tiie  plaintiff 
had  no  cause  of  action  or  ground  of  suit. 

The  Moonsiff  went  into  the  matter,  and 
found  that  the  plaintiff  was  actually  entitled 
to  the  jo/e,  that  the  defendant's  account  of 
the  relinquishment  of  the  jo/e  by  Gujraj 
was  untrue,  and  that  the  plaintiff  had  been 
unjustly  deprived  of  the  Jo/e ;  and  he  gave 
the  plaintiff  a  decree. 

On   appeal,    the   case    was    heard    by   the    witness  who  sxvore  that  he  had  received  the  aiDOBntirf 
^^       '  •        1     T    J         a  decree  from  plamttfr,  when  the  money  was  paid  oy 

lonal   Judge    oi,i„,irs  a«nt. 


tl 


The  Hon'ble  I^uis  S.  Tackson  and  W.  MarM 

by,  Judges,  •        ^ 

Evidenoe—PaTment  of  Decree— Objecttons  to|j 
Documcnte  (by  Appellate  Court  after  Ea 
tion  of  Witnesses  who  proved  tlieiii ) — 
sioa   of  CoUectorate  Challan  (Payiiiest 
Fine  in  Bntwarra  Case). 

Case  No.  1225  of  1871. 

Special  Appeal  from  a  decision  passed 
the  Judge  of  Sarun,  dated  the  joih  JT 
i8yi,  modifying  a  decision  of  the  Sube^r^ 
dinate  Judge  of  that  District^  dated  the  jtUk 
July  i8yo, 

Lalla  Mohadeo  Pershad  (Defendant), 
Appellant^ 

versus 

Suttanund  Misser  (Plaint'.ff),  Respondent, 

Mr.  R.  E.  Tividale  for  Appellant. 

Bahoos  Chunder  Madhuh  Ghost  and  Kate9 
Kishen  Sen  for  Respondent. 

It  is  no  valid  reason  to  disbelieve  the  evidence  of 


Additional  Judge.  The  Additional 
says  that  all  that  it  is  necessary  to  consider 
Is  whether  or  not  the  plaintiff  was  ousted 
by  the  defendant  on  the  particular  date  alleg- 
ed. He  examine  i  the  evidence  of  the  wit- 
nesses, and  finding  th^t  evidence  to  be  of  the 
nature  of  hearsay  evidence,  he  reversed  the 
judgment  of  the  first  Court. 

The  plaintiff,  on  special  appeal,  comes 
before  us,  and  naturally  contends  that  the 
fact  of  the  ouster  on  a  particular  date  was 


plaintiff's  a^ent. 

It  is  unfair  and  most  unsafe  for  an  ApoelUte  Cotift ^ 
to  start  objections  to  a  document  after  ttie  witacsscs  | 
who  proved  it  have  been  examined  and  allowed  to  go 
without  being  asked  any  question  affecting  the  gencfafr* 
ness  of  the  document. 

Possession  of  a  CAllectorate  challan  by  a  mookbtear  is 
brimd-facie  proof  of  payment  by  him  of  a  fine  levied 
Dy  the  Collector  in  a  butwarra  case. 

Jackson,  J, — I  think  that  in  this  case  I 
must  say  that  the  Lower  Appellate  Court  bat.  ^ 
iai;i  UL  luc  UU51CI  u.i  *»  paiLiwuicir  uiiic  was ,  miscarried  in  the  matter  of  the  three  itemfa 
not  at  all  materal  in  the  case,  because  the  |  to  which  iis  judgment,  as  also  this  speo«n 

appeal,  relate.  I 

I   shall   deal  with  them  in  the  order  ift^ 
which   they  have   been   referred   to   in   the 


simple  question  is  whether  the  plaintiff  is 
entitled  to  the  jote,  and  is  kept  out  of  it  by 
the  defendant  or  not. 


There  is  no  contention  that  the  plaintiff  is 
too  late  in  bringing  his  suit,  or  that  there  is 
any  bar  to  it.  Whether  the  plaintiff  had 
failed  to  prove  the  precise  date  of  his  dis- 


course of  the  argument. 

The  case  was  this  :  The  plaintiff  alleged 
that  he  had  remitted  to  the  defendant,  who  is 
a  practising  mookbtear,  a  sum  of  3,600  rupees 


lauea  10  prove  me  precipe  aaie  or  nis  ms-  tobeappliedto  certain  purposes,  but  he  afUf- 

possession  is  quite  immaterial,  and  the  Judge  ,^j,,ds  learnt  that,  out  of  this  amount,   the 
has  lost  sight  of  the  real  issue  in  the  case. 

The  vakeel  of  the  respondent  veTy  pro- 


perly admits  that  the  judgment  of  the  Lower 
Appellate  Court  cannot  be  supported  as  it 
stands,  and  that  the  case  must  go  back  for 
re-trial  of  the  issue  whether  the  plaintiff  is, 
or  is  not,  entitled  to  ihajote  in  question. 

Costs  will  follow  the  result.. 

Markby,  J. — As  the  respondent's  vakeel 
admits  that  the  case  must  go  back  for  trial, 
there  is  no  doubt  that  it  ought  to  be  remanded. 


defendant  had  expended  only  Rs.  3,300 
on  his  account;  he  alleges  that  he  himself 
had  consequently  paid  the  remaining  1,300 
Rs.,  and  he,  therefore,  sued  to  recover  that 
amount  from  the  defendant. 

The  defendant  made  out  to  the  satisfac- 
tion of  the  first  Court  that  he  had  paid  the 
whole  amount  as  directed  by  the  plaintiff. 

On  appeal,  the  Zillah  Judge  modified  the 
decree  of  the  first  Court,  finding  that  the  de^ 
fendant  had  failed  to  prove  payment  of  tbre« 
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Items  in  respect  of  which  the  plaintiff  charg- 
ed him.  These  three  items,  in  the  order  in 
hirhich  they  have  been  mentioned  in  the  argu- 
ment, are  these :  The  first  is  an  item  of 
upees  192  to  be  paid  to  one  Soondur  Lall 
satisfaction  of  a  decree  which  he  had  ob- 
lined  against  Mussamut  Goura.  It  appears 
Goura  had  sold  certain  property  of  hers 
Id  the  plaintiff,  bat  that  property  being  at- 
tached in  satisfaction  of  Soondur  Lall's  de- 
Icree,  it  was  arranged  that  the  amount  of  that 
i decree,  namely,  Rs.  192,  was  to  be  paid 
1^  him  as  part  of  the  purchase-money.  In 
lespect  of  that  payment,  the  defendant  pro- 
doced,  and  relied  upon,  a  petition  filed  by 
SoondarLall  in  his  own  execution-case,  where- 
by he  certifies  to  the  Court  that  he  had  re- 
ceived this  sum  of  money  from  Mussamut 
I  Goura  '' mar/ui"'  (that  is  through)  Sutta- 
sand  (plaintiff).  Besides  that,  the  defendant 
called  Joy  Kishen,  Mussamut  Goura's  mookh- 
iear,  who  swore  that  he  had  received  the  sum 
Jd  qnestion  from  the  plaintiff.  Other  wit- 
tmt%  have  also  been  called  to  swear  to  the 
same  fact. 

The  Judge  refuses  to  believe  this  evidence. 
Hid  disposes  of  the  testimony  of  Joy  Kishen 
ly  saying  that  he  does  not  credit  it,  on  the 
oand  that  the  witness  is  contradicted  by  the 
of  Soondur  Lall's  petition.  The  Judge 
plies  that  Soondur  Lall's  petition,  if  he  had 
ceived  the  money  from  the  hands  of  Mohadeo 
hoy,  would  necessarily  contain  mention  of 
lohadeo  Sahoy's  name.  That  seems  to  me 
be  clearly  an  erroneous  assumption .  That 
itton  was  not  produced  in  any  case  or 
tcr  in  which  Mohadeo  Sahoy  was  inter- 
or  a  party,  but  in  the  execution  case 
Soondur  Lall  and  Goura.  As  far  as  that 
e  was  concerned,  it  was  quite  sufficient  if 
Qdar  simply  stated  that  he  had  received 
^  amount  from  Goura,  and  thereupon  the 
Court  would  be  bound  to  enter  up  satisfac- 
fion  for  the  amount.  But  inasmuch  as,  in 
^cution  of  that  decree,  Soondur  Lall  had 
•^ed  property  belonging  to  Mussamut  Goura 
^to  the  plaintiff  Suttanund  JNIisser  had 
purchased,  no  doubt  it  would  be  desirable  for 
8tttianund  Misser  to  do  so;  and  he  would 
procure  the  mention  of  his  own  name  as 
lliowing  that  he  had  paid  the  money  to  pro- 
cure the  release  of  this  attached  property,  but 
for  that  purpose  it  would  be  unnecessary  to 
W«e  whether  he  had  paid  it  himself  or 
ttrongh  an  agent.  The  language  of  the  peti- 
fcn  Is  quite  consistent  with  the  stateinent 
^  the  money  had  actually  come  from  the 
■tods  of  Mohadeo  Sahoy.  The  only  reason 
*  disbelieving  the  evidence  of  the  witness 


Joy  Kishen  being  an  invalid  reason,  the  cre- 
dit attributed  to  him  by  the  first  Court  would 
remain,  unless  the  Judge  finds  some  other 
reasons  for  doubting  his  evidence. 

We  next  come  to  the  item  of  Rs.  "450 
which  was  to  be  paid  to  Mussamut  Goura 
as  the  consideration-money  of  a  certain 
mouzah  sold  by  her  to  the  plaintiff.  Now, 
as  to  this  the  witness  previously  referred  to, 
Joy  Kishen,  also  states  that  this  money  was 
paid  by  the  defendant.  But  the  Judge  ob- 
serves that  "  no  petition  was  put  into  Court 
as  usual  to  show  payment  as  was  done  in  re- 
gard to  the  other  items." 

It  does  not  appear  that  there  is  any  fixed 
practice  that  such  petitions  are  presented ; 
and  if  there  was,  it  would  be  a  feeble  argu- 
ment to  displace  the  evidence  of  such  a  wit- 
ness as  the  Mussamut's  mookhtear.  But,  in 
fact,  the  defendant  produces  a  document 
which  had  been  prepared  in  the  nature  of  a 
petition  to  notify  to  the  Court  the  payment 
of  the  money.  But  the  statement  is  that  the 
petition  being  prepared  and  taken  to  the 
pleader  for  approval,  he  said  that  it  was  not 
necessary,  and,  therefore,  the  petition  remained 
in  the  hands  of  the  defendant  as  his  vouch- 
er of  having  paid  the  amount,  which  is  also 
proved  by  the  evidence  of, other  witness- 
es. As  to  the  petition,  the  Judge  objects  that 
it  contains  an  interpolation  of  the  mookhtear's 
name.  This  objection  is  first  started  in 
the  Judge's  Court — as  far  as  we  know  it  is 
taken  for  the  first  time  in  the  judgment  of 
the  Judge.  It  appears  to  me  unfair  and  most 
unsafe  for  the  Appellate  Court  to  start  such 
an  objection  after  the  witnesses  have  been 
examined  and  are  gone.  It  was  open  to  the 
plaintiff  to  put  any  questioij  to  the  witnesses 
as  to  that  interpolation,  that  is,  supposing  it 
to  be  such  an  interpolation  as  could  be  made 
the  subject  of  comment.  No  such  question 
having  been  asked,  and  the  witnesses  having 
proved  the  document,  it  is  not  open  to  the 
Judge  to  cast  any  doubt  or  suspicion  upon 
it.  In  this  item,  therefore,  the  Judge  has 
disregarded  and  set  aside  direct  evidence, 
which  received  the  confidence  and  credit  of 
the  first  Court,  on  grounds  which  in  law  are 
invalicT. 

The  third  item  of  Rs.  116  is  the 
amount  of  a  fine  levied  by  the  Collector  in  a 
buiwarra  case.  On  this  point,  the  defend- 
ant produced  a  collectorate  challan.  His 
possession  of  this  challan,  if  unexplained, 
would  fairly  raise  the  inference  that  he  had 
paid  the  money,  and  got  the  challan  in  proof 
of  payment.  No  explanation  is  offered,  but 
a  suggestion  is  made  that  it  might  have  been 
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got  from  the  plaintiflf's  mookhtear.  But  this 
is  a  gratuitous  insinuation.  The  Judge  has, 
therefore,  failed  to  attach  that  weight  to  it 
which  it  deserves.  It  is  stated  that  the 
challan  is  mutilated,  and  the  name  torn  out  of 
it.  But  it  appears  from  it  that  there  was 
the  name  of  some  person,  not  the  plaintiff  or 
the  defendant,  who  actually  paid  this  money 
into  the  collectora^e. 

1  think,  therefore,  on  the  whole  case,  sup- 
posing that  the  plaintiff  had  started  a  fair 
case,  that  the  defendant  has  offered  evidence 
to  rebut  it,  entitling  him  to  the  judgment  of 
the  Court.  He  had  got  the  judgment  of  the 
first  Court,  and  he  was  entitled  to  retain  it, 
unless  other  grounds  than  those  relied  on  by 
the  Judge  could  be  shown  for  setting  it 
aside. 

But  what  is  the  case  which  the  plaintiff 
makes  ?  Why  this,  that  he  entrusted  some 
money  to  the  defendant  for  the  purpose  of 
making  certain  payments,  and  that  he  after- 
wards made  some  of  these  payments  himself. 
He  gives  no  dates  014  which  he  paid  those 
sums ;  he  does  not  say  why  he  paid  them ; 
he  does  not  show  that  any  demand  was  made 
on  him,  nor  that  he  made  any  inquiries  be- 
fore making  the  payments ;  and  he  does  not 
produce  any  receipts  to  show  that  he  has  paid. 
The  whole  of  fhe  circumstances  go  to  show 
that  the  plaintiff  believed  that  the  defendant 
was  not  provided  with  documents  to  prove 
his  personal  payment  of  these  moneys. 

If  we  were  trying  this  case  as  a  regular 
appeal,  it  is  easy  to  say  what  our  judgment 
would  have  been ;  but  I  do  not  think  that  I 
go  beyond  the  functions  of  this  Court  in 
special  appeal  when  1  point  out  the  consi- 
derations  which  should  have  had  effect  upon 
the  Judge's  miutl  in  dealing  with  this  case. 
It  may  be  that  there  are  circumstances 
to  make  him  disbelieve  the  evidence  of 
the  witnesses.  If  there  are,  I  think  that 
wc  ought  not  to  deprive  the  plaintiff  of  the 
opportunity  of  proving  his  case ;  and  there- 
fore, instead  of  restoring  the  judgment  of  the 
Court  of  first  instance,  we  remand  the  case 
to  the  Lower  Appellate  Court  for  a  new  trial. 
Markby,  J\ — I  am  of  the  same  opinion, 
and  I  fully  concur  in  the  observation?  made 
by  Mr.  Justice  Jackson  in  this  case,  which 
makes  it  unnecessary  for  me  to  go  into  it. 


The  9th  April  1872. 

Present : 

The   Hon'ble   Louis   S.   Jackson    and    W. 

Markby,  Judges. 


Rent  of  Jote^Issnes  to  be  tried. 

Case  No.  1237  of  187 1. 

Special  Appeal  from  a  decision  passed  3* 
Ihe  Subordinate  Judge  of  Bhaugulp^rel 
dated  the  ijthjuly  iSyr,  reversing  a  deJ^ 
cision  of  the  Moonsiff  of  that  JDisiridi 
dated  the  2^h  March  iS'jo,  ' 

Mr.  J.  Missleback  (Plaintiff),  Appeliani. 

versus 

Luchmee  Narain- (Defendant*,  Respondent. 
Mr.  R.  E.  Ttvidale  for  Appellant. 

No  one  for  Respondent. 

In  answer  to  a  suit  for  the  rent  of  a  jote,  defendant 
denied  that  he  held  under  plaintiff,  and  aJJegcd  tbat  the 
jote  belong^ed  to  two  persons  R  and  M,  and  tbat  »  decree 
navin);  gone  against  M,  his  rights  were  ifAA  and  pur- 
chased by  him,  defendant ;  that  he  subsequcndy  f^  a 
pottah  or  sub>1ease  from  the  rematoiDg  tenant  R;  a«d 
that  he  was  therefore  liable  to  payment  to  the  plaiaftifft 
Held  that  tfieLower  Appellate  Court,insteadof  decidiag^ 
that  defendant  was  not  liable,  becaose  his  name  was  oot 
recorded  in  the  sherishta,  should  have  found  whether  de- 
fendant held  the  Jotei^s  alleged  by  plaintiff}in  sucoesaoa 
to  the  previous  tecant,  or  whether  the  jote  really  bdoo^r* , 
ed  to  two  persons ;  and,  if  so,  whether  any  decree  had 
been  (Stained  against  one  of  them ;  and  whether,  ooose- 
quently,  defendant  had  acquired  the  entire /o/^  or  a  por- 
tion of  it  only  ;  and  i(  he  held  the  entire  Jofe  under  the 
plaintiff,  he  would  then  be  Uable  to  pay  ntm  the  vhi^ 
rent. 

Jackson,  J, — Nbithir  of  the  Courts 
below  appears  to  me  to  have  tried  the  cor* 
reel  issues  in  this  case. 

The  suit  was  brought  by  Mr.  Misslebtck, 
the  plaintiff,  to  recover  from  the  defendant 
Luchmee  Narain,  the  rent  of  a  certain  jote. 
According  to  the  plaintiff's  allegation,  this 
jote  belonged  to  one  Pershaud,  the  ancestor 
of  the  defendant,  and  the  defendant  held  the . 
sdimejote,  and  was  therefore  liable  to  pay  tBfr 
rent. 

The  defendant  denied  that  he  held  ander 
the  plaintiff  at  all.  He  alleged  that  the  Jote 
belons^ed  to  two  persons,  Ram  1^11  and  Mo- 
shaheb;  and  a  decree  having  gone  against 
Moshaheb,  his  rights  were  sold  and  purchas- 
ed by  him,defendant;  that  he  subsequently  got 
a  pottah  or  sub- lease  from  the  remaining 
tenant  Ram  Lall,  and  therefore  that  be  was 
liable  to  pay  the  rent  to  Ram  Lall  and  not  to 
the  plaintiff. 

The  Moonsiff  found  that  ihe  Jote,  including 
trees  and  other  matters,  belonged  to  oneMoo- 
gul  Singh;  that  Ram  Lall  bad  no  Interest 
in  it;  that  the  defendant's  pottah  was  invalid; 
and^  that  he  was  bound  to  pay  rent  to  the 
plafntiff. 

On  appeal,  the  Subordinate  Judge  found 
that  the  defendant's  name  was  not  recoiled 
in  the  sherishta.     He   therefore  held  that 
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defendant  was  not  liable  to  pay  the  rent ;  and 
be  reversed  the  Moonsiff's  decision. 

I 

Now,  what  it  was  necessary  to  find  in  this 
p'case  was  whether,  as  alleged,  the  defendant 
hcWtheyW^  in  dispute  in  succession  to  the 
previous  tenant  Pershaud  (or  whoever  the 
previous  tenant  may  have  been),  or  whether 
they<7/f  really  belonged  to  two  persons ;  and 
vbelher,  if  so,  any  decree  had  been  obtained 
against  one  of  these  persons  under  which  the 
rights  of  that  tenant  atone  could  have  been 
and  were  sold ;  and  whether,  consequently, 
the  defendant  had  acquired  the  entire  jote, 
or  a  portion  of  it  only ;  and  if  he  held  the 
entire y<7/^  under  the  plaintiff,  he  would  then 
be  liable  to  pay  him  the  whole  rent. 

The  ground  of  the  Lower  Appellate  Court's 
decision,  namely,  that  the  defendant's  name 
was  not  registered  in  the  sherishia,  is  unten- 
able. If  he  held  the  plaintiff's  land,  he  must 
pay  rent  to  the  plaintiff. 

The  case  most  go  back  for  re-tiial. 

Markby,  J, — I  also  think  the  case  must 
go  back  for  re-trial,  as  directed  by  Mr.  Justice 
Jackson. 


The  9th  April  1872. 

Present : 

The  Hon  ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

{Possession— Ouster— Joint.Family—LimiUtioii 

—Admission. 

Case  No.  1139  of  1871. 

fecial  Appeal  from  a  decision  passed  by  the 
Judge  of  West  Burdwan,  dated  the  ijth 

•  June  iSyij  affirming  a  decision  of  the 
Subordinate  Judge  of  that  District,  dated 
the  16th  February  i8jt, 

Bhromur  CoomareeDebee  (Plaintiff), 
Appellant, 


versus 


I 


Banee  Madhub  Banerjee  and  others 
(Defendants),  Respondents, 

Baboo  Hem  Chunder  Banerjee  for 
Appellant. 
^^^oos  Kalee  Mohun   Doss,   Nil  Madhub 
^n,    and     Rash     Beharee     Ghose     for 
Respondents. 

aluiH-*  ^^  possession  of  a  share  in  a  mouzah,  on  the 
?Uf?4  ^**»*  plaintiff  had  been  ousted  therefrom  by 
^wnte,  and  that  her  late  husband  was  joint  in 
BK  ■»     L     ^^  brother  under  whom  defendants  claimed 


•«j  ;.      —  JCAI3  irum  tnc  aace  or  piainun  s  ouscer, 
UrtJ  i  *PP**"n?  that  defendants  had  been  in  undis- 
"««  possession  for  li  years  11  months  and  1  day, 


'  that  plaintiff's  husband  had,  in  two  petitions  filed  re- 
spectively 27  and  29  years  before  the  sale  to  Che  defend- 

'  ants,  made  unequivocal  admissionsof  his  havinj;' separat- 
ed from  his  brother,  and  prayed  the  Collector  to  make  a 
settlement  with  him  separately  from  his  brother,  while 

'  there  was  no  trustworthy  evidence  on  the  part  of  the 
plaintiff  to  show  that  the  family  was  joint  at  any  time 
within  f2  years  before  the  sale. 

Kemp,  J, — The  plaintiff,  who  is  the 
special  appellant  before  us,  sued  for  posses- 
sion of  an  eight-annas  share  in  mouzah 
Shoolya,  and  for  declaration  of  her  title 
on  the  allegation  that  she  was  ousted  by 
the  defendants  from  the  aforesaid  share  in 
Assar  1266.  One  Radha  Madhub  Singh 
had  two  sons,  Kristo  Gobind  and  Huro 
Gobind.  Kristo  Gobind  had  three  sons, 
Luckhee  Narain,  Sham  Kishore,  and  Mudden 
Mohun.  Huro  Gobind  died  leaving  a  widow, 
the  plaintiff  in  this  suit.  The  plaintiff 
alleges  that  the  property  in  dispute,  namely, 
Mouzah  Shoolya,  is  not  an  ancestral  property 
of  Radha  Madhub,  but  was  the  property 
which  her  mother-in-law  Muggun  Coomaree 
obtained  as  s  indoor  dan,  gift,  at  the  time  of 
her  marriage,  and,  therefore,  the  property 
being  streedhun  of  Muggun  Coomaree,  the 
mother-in-law  of  the  plaintifif,  on  her  death 
Kristo  Gobind  and  his  brother  Huro  Gobind, 
the  husband  of  the  plaintiff,  succeeded  to  it, 
excluding  the  step  brothers^  for  it  is  admit- 
ted that  Radha  Madhub  had  sons  by  another 
wife.  The  plaintiff  brings  her  suit  on  the 
5th  November  1870,  or  11  years  11  months 
and  some  days  after  the  date  of  the  auction- 
purchase  of  the  defendants,  which  was  on 
the  6th  December  1858. 

The  defence  of  the  defendant  was  sub- 
stantially this,  that  the  suit  of  the  plaintiff 
was  barred  by  special  ajiid  general  law  of 
limitation;  that  the  properly  in  dispute  was 
not  the  streedhun  of  the  plaintiff's  mother- 
in-law  ;  that  it  was  a  part  of  the  estate  of 
Radha  Madhub,  the  father  of  Kristo  Gobind 
I  and  Huro  Gobind  ;  that,  in  execution  of  a 
decree  against  Radha  Madhub  and  Kristo 
Gobind,  this  property  was  sold  and  purchas- 
ed by  them,  the  defendants,  so  far  back  as 
December  1858;  that  the  plaintiff  has  not 
bee«  able  to  show  that  Kristo  Gobind  and 
Huro  Gobind  enjoyed  this  property  jointly ; 
that  the  two  brothers  Kristo  Gobind  and 
Huro  Gobind  separated  long  before  the 
auction-purchase  of  the  defendants  ;  and  that 
the  plaintiff's  suit  must  be  dismissed,  be- 
cause it  is  barred  by  the  statute  of  limitation. 

The  Subordinate  Judge  of  Bancoorah, 
who  originally  tried  the  case,  passed  a  very 
careful  decision.  He  says  that  the  ques- 
tion of  limitation  will  be  disposed  of  with 
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the  merits  of  the  case.  He  finds  that  the 
properly  in  dispute  is  not  the  streedhun  of 
the  plaintiff's  mother-in-iaw ;  that  the  plaint- 
iff has  not  filed  any  deed  of  gift  or  any 
other  document  proving  that  this  property 
was  given  at  the  time  of  her  marriage  to  the 
mother-in-law  of  the  plaintifiF,  and  that  the 
evidence  of  the  witnesses  of  the  plaintiff  on 
this  point,  viz.,  the  question  of  gift  to  her 
mother-in-law,  is  not  trustworthy.  Finding, 
therefore,  that  the  plaintiff  has  failed  to 
prove  that  this  was  the  streedhun  of  her 
mother-in-law,  the  Subordinate  Judge  has 
come  to  the  conclusion  that  the  mouzah  in 
dispute  belonged  to  the  estate  of  Radha 
Madhub.  Then  the  Subordinate  Judge 
relies  upon  certain  petitions  filed  by  Huro 
Gobind,  the  husband  of  the  plaintiff,  which 
are  numbered  36  and  37  on  the  record,  and 
which  are  to  the  effect,  as  stated  by  the  Sub- 
ordinate Judge,  that,  after  Huro  Gobind 
came  of  age,  he  separated  from  his  brother 
Krlsto  Gobind.  Then  the  Subordinate 
Judge  goes  on  to  say  that  this  separation 
being  for  much  more  than  1 2  years  prior  to 
the  purchase  by  the  defendants,  it  was  ne- 
cessary for  the  plaintiff  to  show  that  she  had, 
either  by  the  receipt  of  rent  or  by  the  ex- 
ercise of  some  act  of  ownership,  been  in 
joint-possession  •with  the  heirs  of  Kristo 
Gobind,  the  nephews  of  the  plaintiff's  hus- 
band, within  the  short  time  which  remained 
to  complete  the  1 2  years.  The  Subordinate 
Judge,  relying  on  those  petitions,  has  also 
found  that  the  evidence  of  the  witnesses 
examined  by  the  plaintiff  in  support  of  the 
allegation  that  her  husband,  and  after  his 
death  she  herself,  was  joint  in  estate  with 
Kristo  Gobind  and  his  heirs,  is  not  trust- 
worthy. He  has  •'further  found  from  the 
local  investigation  conducted  by  the  Moonsiff 
in  a  suit  brought  by  Rash  Beharee,  who  is 
the  wife  of  Luckhee  Naratn,  the  son  of  Kristo 
Gobind,  that  the  possession  of  Kristo  Gobind 
alone,  and  not  jointly  with  his  brother  Huro 
Gobind,  had  been  established.  Therefore,  on 
the  whole  case,  finding  that  neither  the 
plaintiff  nor  her  husband  Huro  Gobind  had 
been  in  possession  of  the  property  within 
12  years,  the  Subordinate  Judge  dismissed 
the  plaintiff's  suit. 

On  appeal,  the  Judge  of  West  Burdwan, 
Mr.  Tucker,  in  his  judgment  after  setting 
forth  the  decision  of  the  Subordinate  Judge 
and  the  reasons  for  that  decision,  and  the 
grounds  of  appeal,  goes  on  to  find  that  the 
plaintiff  has  not  been  able  to  prove,  either  by 
documentary  or  oral  evidence,  possession 
within  43  years;  that  the  defendants  s^nce 


their  purchase  which  took  place  more 
II    years  ago,  and   their  judgment-debtoo^ 
previous  to  that  purchase,   have   all 
been  in  hostile  possession  of  the  propertj 
dispute  for  more  than   12  years;  that   U  i^ 
very   doubtful,  indeed,   whether  the  plainttf 
had  ever  been  in  possession  at  all ;  and  tfaaCf 
there  is  no  proof  whatever  of  the  plaintiflTr 
alleged    title    through    her     motber-ia-Iaw, 
namely,  the  fact  of  her  mother-in-iaw's  faavw 
ing  obtained  this  property  as  a  gift  at   the 
time  of  her  marriage.    The  Judge  then  pro«> 
ceeds  to  say  that  the  suit  was  not  broagibt 
till  wiihin  two  months  of  expiry  of  12  years 
from  the  sale  in  execution,  and  as  ther«k^  is 
absolutely  no  proof  of  the  plaintiff's  posses- 
sion by  receipt  of  rent  or  othenvise  preWoos 
to  the  sale,  the  claim  was  rightly  dismissed. 


The  grounds  taken  in  special  appeal  are 
extremely  lengthy ;  but  it  appears  that  tbej 
may  be  condensed  from  the  arguments  which 
we  must  confess  have  been  most  ably  placed 
before  us  by  the  pleader  for  the  special  ap- 
pellant.    It  appears  that  the  main  points  <m 
which  the  appellant's  pleader  relies  in  this 
special  appeal  are,  that  the  Judge  has  not 
placed  the  onus,  as  he  ought  to  have  done, 
on  the  defendants;  that  he  has  not  called 
upon  the  defendants  to  prove  that  the  plaint- 
iff's husband,  Huro  Gobind,  separated  from 
his  brother  Kristo  Gobind   more  than  12 
years  ago ;  that  the  petitions  on  which  the 
Subordinate  Judge  relies  are  not  sufficient 
evidence  of  separation,  inasmuch  as  there  is 
no  unequivocal  statement  of  separation  or 
of  any  intention  to  separate  in  those  peti- 
tions;  that   the   statements   made  in    those 
petitions  are  vague  and  random  statements  ^ 
that  they  are  no  evidence  as  against  the 
plaintiff,  and  even  if  they  are  admitted   to 
be  evidence  they  do  not  prove  the  separa- 
tion ;  that  the  defendants,  having  purchased 
the  right,  title,  and  interest  of  Radha  Ma« 
dhub  and  Kristo  Gobind,  are  bound  by  the 
statement  made  by  Kristo  Gobind  in  the  suit 
which  was  decided  in  1830;  and  that  in  that 
suit  Kristo  Gobind  clearly  stated  that  this  pro- 
perty was  the  jouiook  property  or  streedhun 
of  his  mother.     In  the  course  of  the  argument 
several  decisions  were  also  referred  to  by  the 
pleader  for  the  special  appellant  to  be  found 
in  the  Weekly  Reporter,  Volume  XII.,  page 
124,  Volume  XIV.,  page  3t,and  Volume  XI., 
page  468.    As  much  stress  has  been  laid  m  \ 
this  c^^se  on  the  question  of  onus,  we  think 
it  is  necessary  to  observe  that  in  the  first 
Court  the  onus  does  not  appear  to  have  been 
more   particularly  laid   upon   the   plaintiff. 
The  Subordinate  Judge  seems  to  have  de- 
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^ed  the  qaestion  of   limitation   with  the 
merits  of  the  case.    He  found,  as  we  have 
already  observed,  on  the  whole  evidence  of 
tiie  plaintiff  and  of  the  defendants,  and  more 
|aiticularly  on  the  petitions  containing  those 
admissions  of  Huro  Gobind,  that  the  hus- 
land  of  the  plaintiff,  Huro  Gobind,  separat- 
ed in  estate  from  his  brother  Kristo  Gobind 
many  years  before  the  sale.     We  think  that 
Itiie  Subordinate  Judge  was  perfectly  right, 
looking  to  the  fact  that  the  suit  is  brought 
admittedly  at  the  close  of  the  1 2  years  from 
the  admitted  date  of  the  plaintiff's  ouster, 
and  the  fact  that  the  defendants  have  been 
in  uidisturbed   possession  for   1 1  years   1 1 
months  and  i  day,  taken  with  the  fact  that 
Huro  Gobind  in  those  petitions,  one  S3  far 
back  as  27  years  before  the  sale  to  the  de- 
fendants, and  the  other  24  years  before  that 
sale,  stated  in  one  of  them,  in  most  unequi- 
vocal terms,  that  he  had  separated  from  his 
brother  Kristo    Gobind,   and   in   the   other, 
in  which  he  also  made  a  similar  admission, 
be  further  prayed  the  Collector  to  make  a 
settlement   with    him    separately    from    his 
brother  Kristo   Gobind.     It  appears  to  us, 
therefore,  taking  those  petitions,  the  admis- 
lioDS  made  therein,  and  the  evidence  adduc- 
ed on  both    sides,    that    the    Subordinate 
Judge  was  quite  justified  in  coming  to  the 
conclnsion  that  the  plaintiff's  suit  was  bar- 
red by  the  statute  of  limitation.     It  is  said 
that  the  Judge  has  not  taken  into  considera- 
tion the  question  of  onus.     It  is  true  that 
the  Judge's  decision  is  a  brief  one ;  but  we 
&nd  that  he  confirms  the  decision  of  the 
first  Court,  and  that,  on  the  evidence,  he  is 
of  opinion  that  the  plaintiff  has  not  proved 
her  possession  within  12  years. 


We  now  come  to  the  question  whether 
uiose  petitions  ought  to  have  been  admitted 
as  evidence.    We   find    that   no   objection 
^as  taken  to  those  petitions  either  in  the 
first  Court  or  in  the  second  Court  in  the 
Petition    of    appeal.     These    petitions    are 
Q^ed  Magh  1242    and  February  1841  re- 
spectively ;  one  of  them  was  filed  27  years 
before  the  sale  to  the  defendants  in  execu- 
^on,  and  the  other   24  years  before  that 
sale;  ihey  have  come  from  the  public  re- 
j^ords;  they  were  not  in  any  way  disputed  be- 
^^^". either  of  the  Courts;  the  admissions 
I  "^^f^^'^  ^^^^  are  unequivocal  admissions; 
^^  there  is  no  trustworthy  oral  evidence  on 
^^  part  of  the  plaintiff  to  show   ihit   the 
j^^%  was  joint  at  any  time  within  12  years 
pore  the  sale  of  this  property  to  the  de- 
t^A'    On  the  other  hand,  as  far  as  the 
'aeiTce  of  the  plaintiff's  witnesses  has  been 


read  to  us,  there  is  sufficient  to  show  that 
those  witnesses  did  admit  that  there  was  a 
separation  between  Huro  Gobind  and  Kristo 
Gobind;  but  they  said  that  there  was  a 
subsequent  re-union,  of  which  there  is  no 
sufficient  proof.  We  think,  therefore,  that 
these  petitions  must  be  accepted  as  evidence ; 
and  accepting  them  as  evidence,  we  find 
that  the  statements  made  therein  by  Huro 
Gobind  are  not  vague  and  random  state- 
ments, as  stated  by  the  pleader  for  the 
special  appellant ;  they  are  unequivocal  state- 
ments of  a  separation  as  between  him  and 
his  brother  Kristo  Gobind. 

With  reference  to  the  decisions  of  1830 
and  1838  in  the  case  of  Kristo  Gobind,  it 
appears  to  us  that  they  can  have  no  bearing 
on  the  question  of  possession  and  limitation 
in  this  case,  for  they  are  both  of  dates  long 
prior  to  the  sale  to  and  purchase  by  the  de- 
fendants. We,  therefore,  think  on  the  whole 
case  that  the  plaintiff  has  failed  to  establish 
that  she  or  her  husband  Huro  Gobind  was 
at  any  time  in  possession  of  the  disputed 
property  within  12  years  prior  to  suit;  and 
that  her  case  has  been  properly  thrown  out 
as  barred  by  the  statute  of  limitation. 

We  dismiss  the  special  appeal  with 
costs  payable  by  the  special*appellant. 


The  9th  April  1872. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  F.  A. 
Glover,  Judges. 

Act  VIII.  of  1859,  8.  ifia—Summoning:  Plaintiff 
to  give  Evidence— Procedure. 

Case  No.  986  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Judicial  Commissioner  of  Chota  Nag- 
pore,  dated  the  nth  March  iSjt,  reversing 
a  decision  of  the  Deputy  Commissioner  of 
Maunhhoom,  dated  r^th  September  1870. 

Baboo  Makoond  Adit  and  others 
(Defendants),  Appellants, 

versus 

Rajah  Suttoorghun  Adit  (Plaintiff), 
Respondent. 

Baboo  Anund  Chunder  Ghossal  for 
Appellants. 

Ba^o  Doorga  Mohun  Doss  for  Respondent 
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A  Court  is  boundi  under  s.  162,  Act  VIII.  of  1S59, 
before  suminonine  a  plaintiff  to  give  evidence,  to  record 
the  reasons  of  its  being  satisfied  that  the  evidence  of  the 
plaintiff  is  essential  to  the  defendLnt's  case.  VVhere,how- 
ever,  the  Court  does  not  give  reasons  of  its  satisfaction 
that  the  presence  of  the  plaintiff  is  necessary,  it  does  not 
follow  that  the  defendants:  had  failed  to  satisfy  the 
Court  that  there  were  sufficient  grounds  for  the  appli- 
cation. 


Glover^  J, — This  was  a  suit  for  arrears 
of  rent  due  on  an  ijarah  lease  for  the  years 
1273,    1274,    and    1275.    '^^^   defendants 
admitted  holding  the  ijarah ;  they  also  ad- 
mitted  the   rates  of   rent   specified   in   the 
plaint.     Their  defence  was,  that   they  had 
paid  the  arrears  claimed,  and  that  nothing 
was  due  to  the  plaintiff.    After  the  case  was 
instituted  in  the  Court  of  first  instance,  the 
defendants  put  in  a  petition,  praying  that, 
under   the  provisions  of  section  162  of  the 
Civil  Procedure  Code,    the  plaintiff  Rajah 
Suttoorghun  might  be  summoned   to  give 
evidence,  the  reason  of  the  prayer  being  that 
the   plaintiff's  amlas  being    under   his    in- 
fluence could  not  be  expected  to  give  evi- 
dence in  support  of  the  defendant's  allega- 
tion.   The  Assistant  Commissioner  caused 
the  summons  to  be  served  upon  the  Rajah, 
who  filed  a  petition  in  reply,  stating  that  he 
was  sick,  and  unable  to  come ;  he  also  re- 
quested that  his  examination  might  be  taken 
through  a  nK>6khtear,  or  that  it  might  be  put 
off  until  ^the   recovery  of  his  health.     No 
order  appears  to  have  been  passed  upon  this 
petition.     But  on   the   same   day,   or  very  } 
shortly  afterwards,  the  Assistant  Commis-  ■ 
sioner  took  up  the  case,  and  under  section 
170  gave  judgment  against  the  plaintiff,  dis- ' 
missing  his  suit  for  rent  on  the  ground  of ' 
his  failing  to  appear  and  give  evidence.     The  | 
Judicial    Commissioner,   before    whom   the , 
case  came  on  in  appeal,  reversed  this  order,  j 
holding  that  the  Assistant  Commissioner  had 
not  carried  out  the  provisions  of  section  162, 
which  required   that  the  party  desiring  the 
attendance  of  a  plaintiff  to  give  evidence  is 
to  satisfy  the  Court  that  he  has  sufficient 
grounds  for  his  application,  and  as  no  such 
grounds  were  stated  by  the  defendants,  the 
plaintiff  ought  not  to  have  been  summoned. 
The  Judicial  Commissioner  then  went  (yi  to 
say  that,  as  the   defendants,  on  whom  the 
entire  onus  rested,  had  given  no  evidence  in 
support  of  their  plea  of  payment,  the  plaint- 
iff was  entitled  to  a  decree.     Against  this 
decision     the    defendants    have    appealed 
specially. 

It  is  not  easy  to  say  what  is  the  proper 
order  to  be  passed  in  this  case,  inasmuch  as, 
in  our  opinion,  both  the  lower  Courts  have 
made  mistakes  in  procedure.     In  the  first 


place,^  the  Assistant  Commissioner  is  wtodj 
as  to  the  grounds  which  he  gives  for  deciding 
the  case  against  the  plaintiff  on  defaolt  d 
his   personal  attendance   to   give  evidence 
He  says  that  the  plaintiff  refused  to    g-iv^ 
evidence,  whereas  the  fact  is  that  be  did  ncM 
refuse,  but  merely  stated  that  be  was   sick, 
and  he  asked  the  Court  to  postpone  the  case 
until   such   time   as  he  should  be  able  to 
attend.     Moreover,  it  was  incumbent  od    the 
first  Court,  under  the  provisions  of   section 
162,  to  record  the  reasons  of  its  being  satis- 
fied that  the  evidence  of  the  plaintiff   was 
essential  to  the  defendant's   case;   and    al- 
though from  the  fact  of  the  Assistant  Cbm* 
missioner's  having  summoned  the  plain ti£F, 
we  may  probably  suppose  that  he  was  saais- 
fied  that  the  plaintiff's  evidence  was  neces- 
sary,   still    the   reasons  of    his   satisfaction 
should  have  been  put  on  the  record  in  order 
that  the  Appellate  Court  might   ascertain 
whether  he  had  or  had  not  used  proper  dis- 
cretion in  summoning  the  Rajah.     The  Judi- 
cial Commissioner  also  appears  to  have  been 
in  error  in  holdins^  that  the  defendants  having 
failed  to  satisfy  the  Court  that  there  were 
sufficient  grounds  for  their  application  the 
plaintiff  ought  not  to  have  been  summoned. 
It  is  quite  clear  that  the  Assistant  Commis- 
sioner was  satisfied   (although   be  did  not 
give  reasons  of   his   satisfaction)   that   the 
presence  of  the  plaintiff  was  necessary. 


Under  the  circumstances  of  this  case,  we 
think  the  only  plan  to  be  pursued  is  to  re- 
mand the  suit  to  the  Assistant  Commts^oner 
with  directions  to  try  it  de  novo  according 
to  the  provisions  of  the  Procedure    Code. 
Of  course,  he  will  take  up  the  case  as  it  stoo^ 
when  the  defendants  made  the  application 
to   summon  the  plaintiff,  inasmuch  as  tfaey 
named  no  other  witnesses,  but  were  content  ■ 
to  rest  their  defence  solely  upon  the  evidence 
of  the  Rajah.     The  defendants  will  first  of  : 
all  be  called  upon  to  satisfy  the  Court  as  xq 
the  necessity  of  summoning  the  Rajah;  if 
they  succeed  in  doing  so,  the  Assistant  Com* 
missioner,  after  stating  the  grounds  on  which  : 
he  complies  with  the  petition,  will  order  sum- 1 
mons  to  be  served,  and  the  Rajah,  if  he  has ' 
any  objection  to  make  to  a  personal  appear- 
ance, will  duly  file  his  objections,  and  the  Court 
will  then  proceed  to  decide  the  case  under 
the  provisions  of  the  Civil  Procedure  Code.  '•] 
As  far  as  regards  a  considerable  portion  of 
the  claim,  it  is  not  easy  to  see  in  what  re^ 
spect  the  Rajah's  evidence  could  be  beneicial 
to  the  defendants.    But  this  is  a  matter  for  ' 
the    lower    Court    to     decide.     Costs    will 
follow  the  result. 
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The  loth  April  1872. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  W.  Markby, 
►  judges. 

Res^tration  —  Dowl-durkasts  —  Admissions  — 
Plea  of  Payments-Onus  Pro1>andi. 

Case  No.  1238  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Purneah^  dated 
the  26th  June  i8jr^  reversing  a  decision 
of  the  Moonsiff  of  that  District^  dated 
ihesth  April  i8jr, 

Kbee  Meheroonnissa  (Plaintiff),  Appellant^ 

versus 

Abdool  Gunee  (Defendant),  Respondent, 

Mr,  R.  E,  Twidale  for  Appellant. 

Bahoo  Boodh  Sen  Singh  for.  Respondent. 

A  dowl'durkast,  being*  only  a  preliminary  to  a  lease, 
&KS  not  require  re^stration. 

Where  a  defendant  admits  the  cause  of  action,  and 
pleads  payment,  he  must  prove  that  the  claim  which  is 
adnittra  has  been  discharged  by  payment. 

Jackson,  J, — This  was  a  suit  to  recover 
atrears  of  rent  for  certain  lands  occupied  by 
^  defendant  under  the  plaintiff,  not,  it 
seems,  as  a  ryot  or  cultivating  tenant,  but  as  a 
farmer. 

The  plaintiff  alleged  that  the  terms  on 
which  the  land  was  held  were  set  out  in  two 
docaments  called  dowl-durkasts,  which  he 
produced,  and  which  were  used  as  evidence 
in  the  Erst  Court. 

The  defendant  admitted  that  he  held  land 
toder  the  plaintiff,  but  denied  having  made 
the  dowl-durkasts,  and  he  alleged  that  he 
held  the  land  at  a  rental  much  less  than  that 
stated  by  the  plaintiff,  which  he  said  he  had 
paid. 

The  Moonsiff  gave  the  plaintiff  a  decree. 
On  appeal  to  the  Zillah  Court,  the  Judge 
declined  altogether  looking  at  the  dowl-dur' 
Wi.  He  considered  that  they  were  counter- 
part leases,  as  defined  in  the  2nd  Clause  of 
the  Registration  Act;  and  consequently  he 
Wd  that  they  must  be  registered  under  sec- 

1  lipa  17  of  the  Act,  and  that,  not  being  re- 

,  g^ered,  they  were  inadmissible. 

He  was  then  pressed  to  give  the  plaintiff 
a  decree  for  rent  as  admitted  by  the  defend- 

]  ant.    But  this  contention  the  Judge  disposed 

I  of  by  saying  that  the  admissions  of  the  de- 
fendam  must  be  taken  as  a  whole,  and  as  the 
wnissions  contained  a  statement  of  payment, 

.  VoLxvn- 


the  plaintiff  could  not  profit  by  it,  and  the 
Judge  dismissed  the  suit  in  toto. 

In  special  appeal  it  is  contended  that  the 
Judge  was  in  error  on  both  points ;  and  this 
contention  is,  in  my  opinion,  made  out. 

As  to  the  dowl-durkasts,  the  Judge  ap- 
pears to  have  bad  brought  to  his  notice  a 
decision  in  12  Weekly  Reporter,  page  395, 
in  which  dowUdurkasts  are  held  10  be  not  ac- 
tual contracts,  but  preliminary  propf>sal8  to  a 
lease,  and  as  such  not  requiring  registration. 
The  Judge  observes  as  to  this  that  his  opini- 
on is  not  changed  by  ihi>  ruling  He  admits 
that  it  is  a  preliminary  proposal  10  a  lease, 
but,  he  says,  the  plaintiff  does  not  so  use  it 
in  the  present  suit,  but  adduces  it  as  primary 
evidence  of  the  lease  itself  and  of  its  terms. 

Now,  it  seems  to  me  clear  enough,  reading 
the  plaint,  and  looking  at  the  written  state- 
ment, that  the  plaintiff's  cause  of  action  arose 
out  of  the  defendant's  occupying  the  plaint- 
iff's land,  and  refusing  to  pay  rent.  That 
the  defendant  did  occupy  is  admitted  by-  de- 
fendant himself.  The  dowl-durkasts  are 
useful  to  the  plaintiff,  and  are  produced  to 
show  on  what  terms  the  defendant  had  con- 
sented to  take  the  land,  and,  unless  the  con- 
trary be  shown,  had  taken  the  lands.  That 
being  so,  the  question  arose  whether  the 
dowl-durkasts,  not  being  regpistered,  were  in- 
admissible. 

Now,  not  only  in  the  case  in  the  1 2  Week- 
ly Reporter,  but  in  another,  which  is  to 
be  found  in  7  Weekly  Reporter,  p.  280 
(both  under  the  old  Act),  it  was  held  that 
these  documents  do  not  require  registration. 

These  decisions  were,  it  is  supposed,  known 
to  the  members  of  the  Legislature  who  passed 
the  last  Registration  Acts,  and  are  maintained 
in  law  by  those  Acts;  an*  after  the  passing 
of  the  Act  of  1866,  there  is  a  later  ruling, 
in  which  it  was  held  that  documents  of  this 
nature  do  not  require  registration.  The  case 
is  to  be  found  at  page  178.  Volume  XIV., 
Weekly  Reporter.  Ttie  Judge,  therefore, 
was  wrong  in  declining  to  receive  the  dowl^ 
durkasts  in  question,  on  the  ground  that 
they  were  inadmissible.  They  were  admi.«si- 
ble,  and  showed  what  had  been  the  negotiation 
betw^n  the  parties;  and*  if  the  defendant 
could  not  show  any  departure  from  the  terms 
stated  therein,  the  Court  should  pr<!sume  that 
the  holding  of  the  land  was  on  those  terms. 
Therefore  the  Judge  must  determine,  if  the 
dowhdurkasfs  are  admissible,  whether  they 
were  made  by  the  defendant,  and,  if  so,  whe- 
ther any  variation  of  the  proposals  contained 
in  them  can  be  shown  ;  for,  if  not,  the  rate  of 
rent  must  be  taken  to  be  that  mentioned  in 


510 


Civil 


THE   WEEKLY   RSPORTSIL 


Rulings.      \yo\.  xvn 


those  documents.  If  the  Lower  Appellate 
Court  should  find  against  the  plaintiff  on  this 
point,  then  we  come  to  the  defendant's  ad- 
missions as  to  holding  the  land.  As  to  this, 
the  Judge  remarks  that "  the  admissions  must 
be  taken  with  its  concomitants,  and  the  defend- 
ant's plea  of  payment  must  be  accepted  too;" 
and  he  refers  to  certain  observations  made  by 
Mr.  Justice  Markby  in  a  judgment  reported 
in  13  Weekly  Reporter,  page  317. 

Now,  I  do  not  understand  that  the  meaning 
of  those  observations  of  my  brother  Markby 
in  the  case  referred  to  was  what  the  Judge 
takes  it  to  be.  On  turning  to  the  judgment 
itself  I  find  this  passage :  "  Had  the  defend- 
ant admitted  the  jummabundeg,  and  pleaded 
payments,  it  would,  of  course,  have  been  in- 
cumbent upon  him  to  prove  those  payments." 

If  the  learned  Judge  meant  to  say  that  the 
admissions  in  question  were  to  be  taken  abso- 
lutely as  a  whole,  he  would  not  have  made 
these  observations.  Besides  this,  we  have  the 
advantage  of  having  my  brother  Markby 
sitting  here  to-day,  and  he  will,  no  doubt,  put 
this  matter  right  effectually. 

The  case  will  be  remanded  to  the  Judge  for 
re-trial.    Costs  to  follow  the  result. 

Markby,  J. — I  also  think  that  the  case  must 
go  back.  The  law  of  this  country  on  the 
subject  of  registration,  while  it  requires  in 
some  cases  that  if  contracts  are  reduced  to 
writing  the  instrument  should  be  registered, 
still  leaves  it  to  the  option  of  the  parties 
whether  the  contract  shall  be  reduced  to 
writing,  or  whether  they  will  content  them- 
selves with  an  oral  agreement. 

I  do  not  suppose  that  any  one  will  contend 
that  a  proposal  is  a  contract,  and  it  seems  to 
me  that  in  this  case  the  Judge  has  decided 
that  the  dowUduwkast^,  notwithstanding  its 
name,  binds  the  party  signing  it  to  perform 
what  is  there  stated,  and,  if  so,  it  must  be 
registered.  But  I  think  that  question  is  con- 
cluded by  the  decisions  which  have  been  re- 
ferred to.  It  has  been  held  by  this  Court  on 
three  successive  occasions,before  and  after  the 
passing  of  the  Act,  that  a  dowl  is  only  a  pre- 
liminary to  a  lease,  and  as  such  not  requiring 
registration. 

Upon  the  other  point,  I  think,  thi%  case 
differs  very  materially  from  the  case  to  which 
the  Judge  refers,  and  his  error  on  the  second 
point  is,  as  it  appears  to  me,  connected  with 
his  error  on  the  first. 

He  treats  the  dowl-durkast  as  the  cause  of 
action,  and  then  he  says,  as  the  cause  of  action 
is  wholly  denied  by  the  defendant,  and  he 
only  admits  a  totally  different  cause  of  action, 
it  is  clear  that  under  that  cause  of  action  he 


is  discharged  by  the  statement  of  payi 
contained  in  his  admission  accordixig  to 
case  reported  in  the  1 2th  Weekly  Re] 
which  rules  that  such  admissions  must 
taken  as  a  whole. 

From  what  I  have  said  it  is  shown 
the  dowUdurkast  was  not,  and  could  not  \^%\ 
cause  of  action.    The  cause  of  action  in 
present  case  is  the  occupation  of  the  land, 
the  dowl'durkast  may  be  whole,  or  may 
part,  of  the  evidence  on  which  the  pi 
seeks  to  establish  the  terms  on  which  tb 
was  occupied ;  and  therefore  this  case  falls,  adl| 
within  the  case  there  decided,  but  vithin  6a»^ 
other  case  which  was  put  by  me,  namelj^  that 
where  the  defendant  admits  the  cause  of  actiaa 
and  pleads  discharge  by  payment,  there  die 
defendant  must  prove  that  the  cJaim  which 
is  admitted  has  been  discharged  by  payment. 

The  case  must,  therefore,  go  back  for  trmi 
in  accordance  with  the  directions  of  Mr. 
Justice  Jackson. 


The  loth  April  1872. 

Present : 

The  Hon'ble  Louis  S.  Jackson  and 
W.  Markby,  Judges. 

Execution  of  Decree— Certificate  aader  Act 
XZVII.  of  i860. 

Case  No.  343  of  1871. 

Miscellaneous  Appeal  from  an  order  pasud 
by  the  Judge  of  Backergunge^  dated  the 
22nd  August  187 r, 

Manick  Moyee  Chowdbrain  and  others 
(Petitioners),  Appellants, 

versus 

Poorno  Chunder  Roy  and  others  (Judgment- 
debtors),  Respondents, 

Baboos  Sreenaih  Doss  and  Mohinee  Mokmm 
Roy  for  Appellants. 

No  one  for  Respondents. 

Parties  who  are  decree>holders  on  tlie  reconf  are 
primd  facie  entitled  to  take  proceeding  in  eaeciitioo« 
and  draw  the^  money  standin^f  to  their  credit  nnder 
their  decree  without  the  necessity  of  taking  out  a  oettt- 
ficate  under  Act  XXVII.  of  ib6o,  when  there  are  no 
debts  to  be  collected  as  due  to  the  estate  of  a  deceased 
decree-holder. 

Jackson,  J. — It  seems  to  me  that  the 
order  of  the  Judge  in  this  case  is  founded 
on  a  mistake. 

The  parties  now  before  us  are  the  r^ae* 
sentatives  of  certain  decree-holders  in  salt 
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io.  299  of  187 1,  and  they  applied  to  the 
tillah  Judge  for  an  order  that  certain  moneys 
ken  in  Coart  should  be  paid  oat  to  them 
ft  execution  of  decree.  They  appear  to 
lave  made  some  previous  application,  on 
rfaich  the  Judge  seems  to  have  been  of 
}/gmon  that  they  ought  first  to  take  out  a 
Kftificate  under  Act  XXVII.  of  i860 ;  where- 
BOft  they  prearated  a  petition  on  the  33rd 
if  Siaban  1178,  io  which  they  pointed  out 
hat  they  bad  been  allowed  to  act  as  repre*- 
ntatiYeB  of  the  deceased  decree-holder ;  in 
bet,  one  of  the  petitioners,  Manlck  Moyee 
Cbowdrain,  is  herself  one  of  the  decree- 
holders.  They  were  parties  on  the  record 
B decree-holders,  and  they  asked  to  be  allow- 
ed to  draw  the  money  without  a  certificate, 
as  there  were  no  debts  to  be  collected. 

The  Judge  recorded  an  order  in  the  verna- 
odar  to  the  effect  that  the  money  could  not 
be  psud  out  without  a  certificate. 

The  petitioners  come  up  to  appeal  against 
Uus  order.    The  order  cannot  be  supported. 

The  parties  are  now  the  decree-holders  on 
tbe  record,  and  primd  facie  they  are  entitled 
to  take  proceedings  in  execution,  and  draw 
the  money  standing  to  their  credit  under 
their  decree. 

No  doubt.   It   is  quite   competent  to  the 

,  Jvdge,  if  anything  occurred  to  lead  him  to 

believe  that  these  parties  are  not  entitled  to 

draw  the  money,  to  call  on  them  to  satisfy 

bim  they  are  entitled   to  do  so,  but  they 

a^ht  to  be  required  to  prove  their  right  in 

this  particular  form.    A  certificate  is  only 

J^qnired  to  enable  parties  to  collect  debts. 

^  application    for    a   certificate    involves 

»^p  duties  proportionate  to  the  amount 

^ich  is   expected   to    be  collected;    but 

TOre  there  are  no  debts  due  to  the  estate 

of  the  deceased  person,  it  would  be  a  hard- 

*blp  upon  parties  to  require  them  to  take 

oot  a  certificate.    If  the  Judge  is  satisfied 

ibat  the  petitioners  are  entitled  to  draw  the 

l^^cf,  the  money  must  be  paid  to  them. 

ibc  order  of  the  Judge   is  therefore  set 

Wide.  •'     ^ 

Markhy,  J.^l  concur. 


The  loth  April  1872. 

Present: 

'*w  Hon'blc  H.  V.  B^lcy  and  Dwarkanath 
Mitter,  Judges. 

I^^Hxeortioa  of  Decree— Bvidence-TiUe 
r^"cnptkMi  of  Booodatfies  hi  Sale— Proda- 
^••*»»«r  Certificate. 

Cases  Nos.  1257  and  1258  of  1871. 


Special  Appeals  from  a  decision  passed  by 
the  Officiating  Deputy  Commissioner  of 
yulpigorecy  dated  the  2Sth  July  rSji,  re* 
versing  a  decision  of  the  Sudder  Moon* 
siff  of  that  district.  Dated  the  27th 
March  i8ji. 

Baluk  Doss  and  another  {Plaintiffs), 
Appellants, 

versus 

Nimaye  Chunder  Sircar  and  others 
(Defendants),  Respondents, 

• 

Mr.  C.  Gregory  and  Moulvee  Syud  Mur- 
humut  Hossein  for  Appellants. 

Baboo  Bhugobutty  Churn  Ghose  for 
Respondents. . 

A  mere  tfeoeral  description  of  boundaries  in  a  sale* 
proclamation  or  a  sale»certificate  does  not  of  itself  confer 
on  the  purchaser  such  a  conclusive  title  as  can  be  rebutted 
by  no  proof  to  the  contrary. 

Bayley,  J. — We  think  both  these  appeals 
must  be  dismissed  with  costs. 

The  plaintiff  brought  two  suits — one  for 
recovery  of  possession  and  establishment  of 
right  valued  at  Rs.  1 24,  and  the  other  for 
price  of  half  the    com    grown,  valued  at 

Rs.  34.  ^ 

The  facts  of  the  case  are  these  :  The  de- 
fendant No.  2  and  defendants  Nos.  3, 4,  and  5, 
purchased  on  the  same  day,  at  a  sale  in  execu- 
tion, two  lots — one  called  Jote  Mundulghcit, 
and  the  other  Jote  Goralbaree,  The  plaint-  . 
iff  derives  title  from  defendant  No.  2 ;  and  the 
question  is,  what  are  the  correct  boundaries 
of  the Jotes  purchased?  The  Moonsiff  went 
to  the  spot,  and,  after  a  local  inquiry,  decreed 
the  plaintiff's  claim. 

On  appeal,  the  Judge,  going  upon  the 
evidence  of  what  he  calls  **  unbiassed  witness- 
es," on  the  Ameen's  report,  and  on  the  de- 
positions of  the  former  owners  of  the  Jote, 
came  to  a  finding  of  fact  that  the  weight 
of  evidence  was  on  the  side  of  the  de<> 
fendants,  and  that  before  the  sale  the 
boundaries  of  the  iviojotes  were  as  the  de- 
fendants 3,  4,  and  5  stated,  and  not  as  were 
entered  in  the  sale-certificate.  The  Judge 
also  dhds  that,  "  taking  the  bouiuiaries  as  the 
**  defendants  3,  4>  and  5  stated,  the  disputed 
"land  was  part  of  Goralbaree  Jote;  that 
"  plaintiff  never  had  possession  of  it,  and  it 
"  was  acknowledged  that  the  defendants  are 
"in  possession/'  The  Judge  accordingly 
decreed  the  appeal,  and  dismissed  the  plaintiff's 
suit. 

The  gist  of  Mr.  Gregory's  contention  in 
special  appeal  is  that,  as  the  purchasers  at  the 
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auction-ftale  purchased  the  rights  and  inter- 
ests or  the  debtor  which  had  been  attached 
and  sold  with  certain  descriptions  in  the  sale- 
proclam^tioii  and  in  the  petition  for  attach- 
ment, and  as  a  similar  description  was  also 
given  in  the  bynamahs^  the  title  of  his  client 
ought  to  be  declared  in  the  lands  as  specified 
in  tho«e  papers. 

Now,  there  Is  a  certain  dilHculty  in  this 
arprument  to  start  with,  viz,,  the  plaintiff,  or 
raiher  ihe  pe»'S'^n  through  whom  he  derives 
title,  purchased  the  rights  and  interests,  what- 
ever they  might  be,  of  the  judgment-debtor, 
sold  under  a  certain  description  which  might 
be  right  or  wrong ;  but  a  mere  general  de- 
scription of  boundaries  in  the  sale-proclama- 
tion, or  in  the  sale- certificate,  does  not  of 
itself  confer  on  the  purchaser  such  a  conclu- 
sive title  as  can  be  rebutted  by  no  proof  to 
the  contrary  No  doubt,  such  descriptions 
may  raise  a  primd-faciezz,%t ;  but  that  is  open 
to  be  rebutted  by  evidence,  and  in  this  case 
the  Lower  Appellate  Court,  going  through 
the  whole  evidence,  finds  that  the  prepon- 
derance is  in  favor  of  the  defendant's  con- 
tention. Under  these  circumstances,  there  is 
no  such  error  iu  law  as  would  justify  our  in- 
terf*?rence  in  special  appeal. 

We  may  add  that  it  was  certainly  within 
the  competency  (ff  the  Lower  Appellate  Court 
to  go  beyond  the  actual  statement  in  the  sale- 
ceriificate,  with  a  view  to  determine  whether 
that  description  was  correct  or  not,  the  real 
thing  sold  being  the  rights  and  interests  of 
the  judgment-debtor  in  Mundulghat,  what- 
ever those  rights  and  interests  might  really, 
and  not  by  way  of  description,  be. 

Both  the  special  appeals  are  dismissed  with 
costs. 


The  laih  April  1872. 

Present: 

The  Hon'ble  Sir  Richard  Couch,  Kt..  Chief 
yt4s/ice,Sindihe  Hon'ble  W.  Ainslie,  yudge. 

Small  Cause  Court  (Jurisdiction  of)  -Act  XI. 
of  1865,  s.  6~Mahomedaii  Law— Marriage— 
Dower— Kabinnamah. 

Reference  to  the  High  Court  by  the  Ovulat- 
ing yudae  of  the  Small  Cause  Court 
at  Dacca,  dated  the  1st  February  18 j 2, 

Hala  Khoory  Bibee,  Plaintiff, 

versus 

Shaikh  Basoo  Koshye  and  another, 
Defendants. 

A  suit  for  the  mrujiil  or  exig-jble  portion  of  dower  due 
to  plaintiff  under  a  kabinnamah  is  cognisable  by  a 
Small  Cause  Court  under  sectioo  6,  Act  XI»  of  1865, 


notwithstandinjr  that  questions  of  oonsideFable  diflBcuitT 
may  be  raised  10  it  collaterally  with  regard  to  the  valk^  ; 
ity  of  the  marriage.    The  decision  of  the  Small  Cause 
Court  on  such  collateral  maUers  has  not  the  sane  effect 
as  the  decision  of  the  Court  which  had  iuris^ction  to  j 
determine  them  in  a  suit  regularly  brought  for  the  par*  j 
pose.  *       1 

Case, — ^Thxs  is  an  action  for  Rs.  too,. 
being  the  maujjil  or  exigible  portion  of  dower 
due  to  plaintiff  under  a  kabinnamah  of  27th- 
Srabun  1270  B.  S.,  alleged  to  have  beeo 
executed  by  her  father-in-law,  the  defendant 
No.  I,  for  and  on  behalf  of  his  son,  the 
defendant  No.  2,  Shaikh  Ladoo. 

Defendant  No.  i  denies  e.xecation  of  the 
kabin,  and  pleads  non-liability.  Defendant 
No.  2,  the  husband  of  plaintiff,  urges  in 
defence  that,  as  the  marriage  between  him 
and  the  plaintiff  was  solemnized  when  both 
of  them  were  minors  and  without  their 
father's  consent,  the  marriage  itself  is  null 
and  void,  and  that  he  knows  nothing  what- 
ever about  the  execution  of  any  kabin  or 
deed  of  dower  in  favor  of  plaintiff. 

The  first  question  to  be  disposed  of  is, 
whether  or  not  the  case  is  at  all  cognizable 
by  a  Small  Cause  Court  .^  I  am  humbly  trf 
opinion  that  it  is  not.  It  has  been  laid  down 
by  Sir  William  Hay  Macnaghten  in  his 
Principles  of  Mahomedan  Law  (Rule  20  of 
the  Chapter  on  Marriage)  that  '^a  necessary 
concomitant  of  marriage  is  dower,"  and,  in 
fact,  Mahomedan  marriages  without  dower 
are  not  sound  in  the  eye  of  their  law.  It  is 
hence  that  suits  for  dower  settled  by  kahins 
do,  as  in  the  present  instance,  very  often 
raise  the  most  intricate  questions  with  regard- 
to  the  validity  or  otherwise  of  the  marriage 
contract;  and  the  judgments  of  the  Smal^ 
Cause  Courts  in  such  cases,  though  only  foe 
money  due  under  kabin  bonds,  go  a  great 
way  towards  establishing  the  wife's  future 
rights  as  such  to  her  husband's  real  estate. 
Mahomedan  ladies  in  this  country  do  every 
now  and  then  come  to  Small  Cause  Courts 
for  the  recovery  of  their  dower-mbney;  hot 
it  becomes  clear  afterwards  that  they  cared 
more  for  the  establishment  of  their  rights  as 
wives  than  for  the  money  they  apparently 
claimed.  But  as  such  questions  do  not  appear 
to  me  to  be  proper  subjects  of  investigation 
by  a  Small  Cause  Court,  and  as,  in  fact,  tb^y 
cannot  be  disposed  of  without  entering  deep- 
ly into  the  intricacies  of  the  Mahomedan 
law  on  the  suhject  of  marriage,  I  disouss 
the  case  with  costs,  contingent,  under  sec- 
tion 23  of  Act  XL  of  1865,  upon  the  opinion 
of  their  Lordships  the  Judges  of  the  Hig^t 
Court. 
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The  judgment    of  the  High    Court  was 
delivered  as  follows  by — 

Couch,  C  y. — In  this  case  an  action  was 
hroaght  in  the  Small  Cause  Court  for  loo 
Irupcfes,  being  the  maujjil  or  exigible  portion 
irf  dower  due  to  the  plaintiff,  as  she  alleged, 
iiuidcr  a  kahinnamah  of  27th  Srabun  1270, 
which  she  said  had  been  executed  bj  her 
;father-in-law,  the  first  defendant,  on  behalf 
0f  his  son,  the  second  defendant. 

The  Judge  of  the  Small  Cause  Court 
raised  ihe  question  whether  it  was  a  case 
which  was  cognizable  by  a  Small  Cause 
Coort,  and  he  has  referred  that  question  to 
Ibis  Court. 

Now,  this  is  a  suit  upon  a  contract  which 
comes  within  the  language  of  section  6, 
Act  XL  of  1865,  which  provides  that  the 
Mils  which  are  cognizable  by  Courts  of 
Small  Causes  shall  be,  amongst  others,  claims 
for  money  due  on  a  bond  or  other  contract ; 
and  there  are  certain  exceptions  in  the  pro- 
^,  which  says  that  no  action  shall  lie  in 
any  such  Court  on  a  balance  of  partnership 
account,  unless  the  balance  shall  have  been 
*»ck  by  the  parties  or  their  agents ;  or  for 
a  share  or  part  of  a  share  under  an  intestacy ; 
or  for  a  legacy  or  part  of  a  legacy  under  a 
vill;  or  for  the  recovery  of  damages  on 
account  of  an  alleged  personal  injury,  unless 
JctDal  pecuniary  damage  shall  have  resulted 
itom  the  injury. 

This  case  does  not  come  within  any  of 
these  exceptions,  and  it  is  within   the  Ian- 
f*^f  of   section   6.    The   Judge  of   the 
^mall  Cause  Cpurt  appears  to  have  been  in- 
nttcnced  in  his  decision  by,  as  he  says,  the 
W  that  in  a  suit  of  this  kind  questions  of 
«otvsiderable  difficulty   may  be  raised  with 
Jj^rd  to  the  validity  of  the  marriage,  and 
iMt  such  questions  are  not  the  proper  sub- 
r^^  ^^Jovestigation   in  the  Small  Cause 
^"rt.    That  may  be,  but  it  cannot  be  a 
poand  for  introducing  into  section  6  an  ex- 
ception which  is  not  to  be  found  in  it.     It 
«^y  be  that  a  Small  Cause  Court,  in  trying 
lae  suits  which  it  has  jurisdiction  to  try,  has 
j  ?tt  ^^  'Inquire  collaterally  into  matters 
w  difficulty    and  importance.    The  Court 
rj?!  ^^yestigate  them  in  the  best  way  it  can  ; 
■  ^  ^^^  decision  on  such  collateral  matters  has 
fSti    san^e  effect  as  the  decision  of  the 
^«  which  had  juridiction  to  determine 
pir  ^  ^"^'  regularly  brought  for  the 

loM  fl*^"^  in  this  case  the  Judge  must  be 
^^ «»t  we  are  of  opinioq  that  be  has  juris- 


I  diction  to  try  this  suit,  and  that  he  ought  to 
try  it. 


The  1 2th  April  1872. 
Present : 

The  Hon'ble  Sir  Richard  Couch,  Kt,, 
Chief  Justice,  and  the  Hon'ble  W.  Ainslie, 
Judge, 

Execution  of  Decree  (against  Representative  of 
Deceased  Person)— Act  VIII.  of  1859,  s.  203 
—Act  X.  of  Z865,  88.  279  to  aSx,  and  282. 

Reference  to  ihe  High  Court  by  the  Officiate 
ing  Judge  of  the  Court  of  Small  Causes 
of  the  Suburbs  of  Calcutta,  including 
HoTvrah,  dated  the  sth  January  18^2. 

Nil  Komul  Shaw,  Plaintiff, 

versus 

Mrs.  J.  Reed,  Defendant, 

Section  2S2  of  the  Indian  Succession  Act  does  not  inter- 
fere with  the  right  of  a  decree-holder,  under  section  203, 
Act  VIII. of  1859,  to  have  his  decree  satisfied  out  of  the 
property  of  a  deceased  person  (or  out  of  the  property  of 
the  defendant,  the  representative,  if  it  should  appear  that 
he  has  not  duly  applied  the  property  of  the  deceased)  to 
the  exclusion  of  other  creditors,  after  deducting  the  ex- 
penses chargeable  under  sections  279  to  281  of  the 
former  Act. 

Case, — This   was  a  suitJ^rought  against 
Mrs.  Reed,  as  the  representative  of  her  de- 
ceased husband,  for  goods  supplied  to  him. 
The  claim  was  decreed  against  her  in  her 
representative   capacity,  the   amount   to  be 
realized  out  of  the  estate  of  the  deceased. 
Mrs.  Reed  had  previously  obtained  from  the 
Administrator-General    a   certificate,   under 
section  34,  Act  XXIV.  of  1867,  entitling  her 
to  receive  the  assets  of  the  deceased,  valued 
at   Rs.   479,  a  part  of  which  consisted  of 
salary  due  to  the  deceased  in  the  hands  of 
the  agent  of  the  East  Indian  Railway  Com- 
pany, which  had  been  attached  by  this  Court 
before  execution  of  the  decree.     Mrs.   Reed 
having  objected  to  the  whole  of    plaintiflF*s 
claim  being  satisfied  out  of  the  sum  attached, 
I  took  evidence  for  both  sides  on  the  object- 
tion,  and  passed  an  order  that  plaintiff  was 
entitled  to  have    Rs.  97-12-6  of  the  money 
so  atigched  handed  over  to  him.    The  prin- 
ciple upon  which  I  went  was  this  :    I  first 
ascertained  the  total  amount  of  assets  left  by 
the  deceased,  and  declared  the  plaintiff  en- 
titled to  what  remained  after  deducting  the 
expenses  chargeable  under  sections  279-281 
of  the  Indian  Succession  Act  to  the  exclusion 
of  all  other  creditors  of  the  estate  who  had 
not  got  decrees.    It  was  possible  that  these 
parties  mi^bt  forego  their  claiios  altogether ; 
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at  all  events,  as  they  were  not  before  me  in  |  entitled,  as  the  judge  of  the  Small  _— .^ 
any  way,  I  did  not  see  that  I  was  bound  to  Court  is  of  opinion,  to  have  the  Rs.  97-is-6f 
provide  for  them  to  the  detriment  of  plaintifF,  the  balance  of  the  assets  after  mating  the; 
who  had  taken  the  trouble  of  bringing  a  suit,  necessary  deduction  for  expenses,  paid  ig^ 
and  had  used  superior  diligence  in  enforcing  '  him  towards  satisfaction  of  the  decree  wUcM 
his  claim.  Defendant  has  applied  for  a  review   he  had  obtained.- 

of  this  order  on  two  grounds,  one  being  a  T^e  provision  in  section  soj.  Act  VIIL  o^ 
question  of  fact,  m.,  m  to  whether  a  ceruin  .g  entitles  the  decree-holder  to  ha««  M^^ 
sum  of  Rs.  JO  should  be  mcluded  m  the  ;  ^1^^^  satisfied  out  of  the  property  of  tfas; 
assets  of  the  estate,  and  with  regard  to  which  '  deceased,  or  out  of  the  property  of  the  de. 
It  w  not  necessary  to  trouble  the  High  Court   fondant,  the  executor,  if  it  should 


with  a  reference,  the  other  ground  being  that  \  ^^^  j,^  has  not  duly  applied  the  propeV^  cf 
1  was  wrong  in  declaring  the  present  plaint- ;  the  deceased;  and  section  »8»  of  the  lodiai 
iff  entitled  to  have  the  whole  of  his  decree    Succession  Act  does  not  interfere  with  tbat 
satisfied  out  of  the  awets  of  the  estate,  as  ;  ^  ht.    All  that  it  does  is  to  point  out  the 
far  as  they  went,  to  the  exclusion  of  other   ^^^  ;„  ^hich  the  executor  or  administrator 
parties  who  have  claims  against  it  admit-   -^  ^  administer  the  assets  of  the  deceased; 
ted  to  be  correct,  but  who  have  not  obtain-   ^^t  it  does  not  enable  the  executor  or  ad- 
tA  decrees  of  Court.  It  is,  in  fact,  contended    mi„istrator,  when  a  decree  has  been  obtained 
that  I  had  no  power  to  enforce  the  decree  at         .„,t  him,  to  say  that  no  portion  of  the 
all,  but  should  have  left  Mrs.  Reed  to  satis- 1  ^^^^  ^f  the  deceased  person  is  to  be  paid 
fy   It   at  her  own  discretion  rateably  with    i„  satisfaction  of  that  decree,  but  he  is  toS«l 
the  other  unproved  claims  against  the  estate  :  ^j^h  them  just  as  If  no  decree  had  been  pass- 
it  being  left  to  pUintiff,  in  case  she  showed   ^  ^hich  appears  to  be  the  objection  rl^ 
any  undue  preference,  to  sue  her  again  for .  j^  this  case 
damages, 
o    .•        o      <  *  .  V    t  o^   •      I-  J  ^^^  think  that  the  conclusion  which  the 

Section  28  J  of  Act  X.  of  1 865  is  relied  upon  ,  j^j     ^j  the  Small  Cause  Court  came  to  is. 
by  Mrs.  Reed  m  support  of  this  contention  ;   ^  xWhi  one 
and  if  the  words  "  or  on  any  other  account "  i       ° 

in  that  section  in*clude  a  decree  of  Court,  her  

contention  would  appear  to  be  valid.     It  is 

on  this  question  that  I  have  the  honor  to  soli- ,  '^'be  "tl*  April  1872. 

cit  the  opinion  of  the  High  Court,  viz^t  was  Present  - 

plaintiff,    under    the    circumstances    stated 

above,  entitled  to  satisfaction  of  his  decree  '  The  Hon'bie  Sir  Richard  Coach,  A7.,  Chit/ 
to  the  exclusion  of  the  other  creditors,  or  ^tf^/iV^,  andtheHon'bleW.Ainslie.^M^tf* 
should  it  have  been  left  to  the  discretion  of      ^    ..^_i..        *  .  w    r  d^^  »  _^* 

the    defendant    to   satisfy  the  decree  pari     "•«S?U-wi&Sl&!!^%?i;S*^  • 
poizu  with  the  other  unproved  claims  (not  . 

being  of  the  nattire  specified  in  sections  1  Reference  to  the  High  Court  by  ike  Judg^ 
279 — 281  of  Act  X.  of  1865).  of  the  Small  Cause  Courts  at  Hoogkly  amd 

My  own  opinion,  which  I  am  bound  by  law        Serampore,  dated  the  4th  March  187*. 

to  express,  is  that  the  words  -  on  any  other  ;  Dhununjoy  Ghose,  Piamtif, 

account     m  section   282  do  not   cover  a  I 

decree  of  Court ;  in  the  first  place^  a  de-  *  versus 

cree    is   not   ejusdtm  generis  with  an,  in-  .,       ,  _ .        »      ,        .         1 

strument  under  seal,  but  of  a  higher  degree, '  Bemal  DharaBagdee  and  another, 

and  the  general  words  "  any  other  account "  Defendants, 

cannot  be  extended  U>  words  of  a  l^jghcr  ,  Sahoo  Jaduh  Chunder  Seal  for  Plaimiff. 

degree;  and,  secondly,  I  think  the  construction 

contended  for  can  hardly  be  reconciled  with  No  one  for  Defendants. 

the  provisions  of  sections  203  and  211  of ,     ,        .,     ,     _^.    ,^.   ^    ..   ^     a^w  r 

the  Civil  Procedure.    I  have  reUined  the  ^  ,566  to  recover  two  instolm«nt5,o«S  of  which  had  faik. 

money    in    dispute  until  the  decision  of  the  1  due  more  than  a  vear  before  the  institution  of  the  nit« 

High  Court  on  this  reference.  \  J|»«  5"*'*  ^t^  ^?!i ^"l^V'J^  (jndwBo.  that  tiie 

^  '  bond  v&s  not  executed  by  the  defendant,  and  was  wk 

The  judgment   of  the   High    Court    was  1  properly  registered,  and  tor  that  reason  dismissed  tbe 

dglt'Mr^d  at  f/tli/nitf  Av ^«^'    Tb©  High  Court  on  a  reference  fefaaed  (o  aBow 

•*       r     ^^"^'^^^^^J?*/^^  ,  .     .«    .     'the  plaintiff  to  waive  the  first  instalment  and  to  aUcrlbe 

Couch,    C;./.— We    think    the   plamtm    is    nature  of  his  suit  with  a  view  to  his  obtaining  a  deem: 

t 
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tat  an  instalment  to  which  he  was  not  entitled  upon  the 
ftBding  of  the  Small  Cause  Court  after  hearlngr  the 


■    Case, — A  question  of  law  having  arisen 
[li  this  suil^  I  have  the  honor  to  draw  up  a 
^buement  of  the  case  on  the  application  of 
the  plaintiff,  and  to  refer  it  under  section  22, 
'^t  XI.  of  1865,  with  my  own  opinion,  for 
^|iie  decision  of  the  High  Court. 
..',  The    plaintiff  founded  his  claim  on  an 
hstalment-bond    duly    registered    with  an 
.^eeaient  under  section   53,  Act  XX.   of 
'•  f  866,  and  sued  the  defendants  for  the  recovery 
it  ¥a.  95,  being  the  balance  of  the  first  two 
^fostalmeots  with  interest  thereon  after  the 
expiration  of  one  year  from  the  date  when 
die  first  instalment  became  due,  and  wiihin 
one  year  from  the  date  on  which  the  second 
Instalment  became  payable,  and  caused  sum- 
monses to  be  issued  on  the  defendants. 

The  defendants  denied  the  demand,  and 
j^eaded  that  they  have  not  executed  the 
lasteehundee ;  and  that  they  never  appeared 
liefore  the  Sub- Registrar  to  have  the  deed  in 
question  registered  with  an  agreement  under 
section  53,  Act  XX.  of  1866. 

The  plaintiff  produced  and  examined  two 
witnesses  to  prove  the  execution  of  the 
bond  by  the  defendants  and  the  special 
r^stry  thereof.  One  of  the  witnesses  de- 
posed that  the  bond  in  question  was  writ- 
ten and  executed  by  the  defendants  at  Seram- 
Kire^  and  that  he  identified  the  executants 
fore  the  Sub- Registrar ;  whereas  the  other 
witness  said  that  the  deed  was  written  and 
executed  at  the  plaintiff's  house  at  Shamsoon- 
derpore,  and  that  he  is  not  an  attesting 
witness  to  the  bond,  though  he  knows  how  to 
read  and  write.  These  witnesses  are  men 
of  low  origin ;  from  the  manner  in  which  they 
deposed  I  am  doubtful  of  the  veracity  of 
their  testimony;  and  the  plaintiff's  claim  is 
not  in  my  opinion  proved. 

At  this  stage  of  the  proceedings  the  plaint- 
iff's pleader  argued  (i)  that  the  instalment- 
bond  upon  which  the  plaintiff  has  founded 
his  clsum  being  one  which  has  been  register- 
ed with  the  agreement  under  section  53,  Act 
XX  of  1866,  the  amount  secured  thereby 
may  be  recovered  in  a  summary  way ;  and  on 
production  of  the  obligation  the  Court  can 
give  the  plaintiff  a  decree  under  the  provi- 
sions of  the  said  section  53,  Act  XX. 
of  1S66,  without  taking  any  evidence 
whatever,  notwithstanding  that  the  sum- 
mons has  been  issued  against  the  defend- 
ants, and  that  the  petition  bears  a  stamp  of 
fsU  value  prescribed  for  a  plaint  in  such  a 
i   Adt  for  the  reason  of  one  year  having  elapsed 


from  the  date  on  which  the  first  instalment 
became  payable ;  (2)  that  the  second  instaU 
ment  which  became  payable  in  Choitro  1277 
B.  S.  having  been  included  in  this  suit 
instituted  within  one  year  from  the  date  on 
which  it  became  payable,  the  Court  is  bound 
to  give  the  plaintiff  a  decree  for  the  said  in- 
stalment under  the  provisions  of  the  said 
section  53,  Act  XX.  of  1866.  The  follow- 
ing two  questions  of  law,  therefore,  arise  in 
the  case : — 

/j/. — Whether  a  summary  decree  can  be 
given  in  the  case  without  entering  into  its 
merits  as  to  the  fact  of  the  defendants  having 
after  a  settlement  of  their  debt  executed  the 
instalment-bond,  and  registered  it  with  an 
agreement  under  section  53,  Act  XX.  of 
1866,  when  the  defendants  denied  in  toio 
the  execution  of  the  bond  in  question  and 
the  special  registry  thereof,  and  when  they 
were  served  with  a  summons  to  appear,  as 
well  as  when  the  institution  of  the  suit  was 
made  after  the  lapse  of  one  year  from  the  date 
on  which  the  first  instalment  became  due. 

2ndly, — Whether  the  plaintiff  is  entitled 
to  a  decree  under  section  53,  Act  XX.  of 
1866,  without  giving  any  evidence  whatever 
for  the  amount  of  the  second  instalment 
which  became  payable  within  one  year  back 
from  the  date  of  institution  of  the  suit,  when 
the  same  is  included  with  the  amount  of  first 
instalment  which  was  due  beyond  one  year 
back  from  the  commencement  of  the  suit, 
and  when  the  execution  and  special  regis- 
try of  the  instalment-bond  have  not  been 
proved. 

I  am  of  opinion  that  the  case  not  having 
been  brought  within  one  year  from  the  date 
on  which  the  first  instalment  became  payable, 
it  is  necessary  that  proceedings  required  for 
trial  in  ordinary  cases  are  to  be  held,  and  that 
the  plaintiff  is  not  entitled  to  a  decree  mere- 
ly on  production  of  the  obligation  as  laid 
down  under  section  53,  Act  XX.  of  1866. 
Moreover,  in  the  absence  of  any  satisfactory 
proof  of  execution  of  the  bond  and  the  special 
registry  thereof,  the  Court  cannot  award  a 
decree  to  the  plaintiff  under  section  53, 
Act  XX.  of  1866,  merely  for  the  reason  of 
the  ckim  of  the  second  instalment  having 
been  preferred  within  one  year  from  the  date 
on  which  it  became  payable.  I  am,  there- 
fore, of  opinion  that  as  the  execution  of  the 
instalment-bond  in  question  by  the  defend- 
ants and  the  special  registry  thereof  have 
not  been  satisfactorily  proved,  the  plaintiff  is 
not  entitled  to  a  decree,  and  would  accord- 
ingly dismiss  the  claim,  subject  to  the  deci- 
sion of  the  High  Court,  and  order  that  a 
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reference  on  the  subject  be  made  to  the  High 
Court,  and  that  no  execution  shall  be  issued 
in  the  case  until  the  receipt  of  the  order  of 
the  High  Court. 

The  judgment  of  the  High    Court  was 
delivered  as  follows  by — 

Couch,  C.  7^.— In  this  case  the  plaintiff 
did  not|  as  he  might  have  done,  proceed 
under  section  53  of  the  Registration  Act  for 
the  last  instalment.  Seeking  to  recover  two 
instalments,  one  of  which  had  fallen  due 
more  than  a  year  before  he  brought  his  suit, 
he  sued  in  the  Small  Cause  Court  in  the 
ordinary  way,  and  asked  to  have  the  defend- 
ant summoned;  and  it  appears  that  the 
Judge  of  the  Small  Cause  Court,  after  hear- 
ing the  case,  has  come  to  the  conclusion 
that  the  bond  was  not  executed  by  the 
defendant,  and  was  not  properly  registered, 
and  for  that  reason  has  dismissed  the  suit. 

It  is  contended  for  the  plaintiff  that  he 
may  waive  the  first  instalment,  and  that  he 
is  entitled  to  have  the  proceeding  treated  as 
one  under  section  53,  and  to  have  a  decree 
for  the  second  instalment.  But  he  is  not 
entitled  to  that.  He  cannot,  at  this  stage  of 
the  proceedings,  alter  the  nature  of  the  suit 
which  he  brought,  and  claim  the  benefit  lof 
section  53.  W^en  we  see  that  the  Judge 
of  the  Small  Cause  Court  has  come  to  the 
conclusion  that  the  bond  was  not  executed 
by  the  defendant,  it  is  not  a  case  in  which  we 
should  allow  him,  by  changing  the  nature  of 
his  proceeding,  to  obtain  a  decree  for  an 
instalment  to  which  it  would  seem  he  is  not 
entitled.  It  would  be  allowing  this  provi- 
sion in  the  Registration  Act  to  be  made  the 
means  of  a  fraud  in  obtaining  payment  of  a 
sum  of  money  vhich  the  plaintiff  is  not 
entitled  to  upon  the  finding  come  to  by  the 
Small  Cause  Court  after  hearing  the  evidence. 
We  substantially  agree  with  the  Judge  of  the 
Small  Cause  Court  in  the  opinion  which  he 
has  come  to  upon  the  two  questions  which 
he  has  submitted  to  us. 


The  1 2th  April  1872, 

Present :  ^ 

The  Hon'ble  Sir  Richard  Couch,  A'/.,  Chief 
justice,  and  the  Hon'ble  W.  Ainslie, 
Judge, 

Arbitration— RevocAtion— Examination  of 
Arbitrator  as  Witness. 

Reference  to  the  High  Court  by  the  Judge 
of  the  Small  Cause  Court  at  Burrisaul^ 
dated  the  aSih  December  i8ji. 


Nil  Monee  Bose,  Plaintiff'^ 
versus 
Mohima  Chnnder  Datt,  Defendant, 

No  one  for  Plaintiff. 
Mr.  y,  S.  Rochfort  for  Defendant. 

A  reference  to  arbitration  made  under  an  order  fli 
Court  connot  be  revoked  at  the  instance  of   a   pu^ 

H  an  arbitration-award  is  set  aade,  and  the  isatterji 
tried  as  a  suit  before  the  Court,  the  arbitrator  caianotltf 
examined  as  a  witness  as  to  the  grounds  of  his 
but  only  to  prove  any  admission  which  may  have 
made  before  him  in  the  course  of  the  arbitratioo, 
which  might  be  material  evidence. 

Case, — I  HAV£  the  honor  in  the  c 
pectfully  to  solicit  the  opinion  of  the  Hon'bfe 
Court  on  the  points  stated  below.  The  case 
was,  on  the  consent  of  both  parties,  referred  to 
arbitration.  The  arbitrator  gave  10  his  award 
in  favor  of  the  defendant.  Plaintiff,  dissatis- 
fied with  the  award,  states  in  a  peiitioQ  that 
the  arbitrator  has  omitted  to  record  the  evi- 
dence of  a  material  witness  who  was  present, 
and  has  not  examined  another  witness  oa  the 
points  at  issue.  The  case  was  accordingly 
remanded  under  section  323,  Act  VIIL  of 
1859,  ^o  ^^  arbitrator,  requesting  him  to  give 
a  fresh  award  after  taking  the  evidence  of 
the  witness  whom  he  had  not  examined. 

The  plaintiff  afterwards  files  another  peti- 
tion, objecting  to  the  trial  of  the  case  by  tiie 
arbitrator  whom  he  now  cites  as  his  witnesSy 
and  prays  that  the  case  be  tried  bj  the  Coiirtt 
where  he  wishes  the  arbitrator  to  be  examined 
on  points  connected  with  the  case,  and  whidi 
he  has  since  got  knowledge  of. 

This  is  a  case  of  money-claim  on  pro- 
missory note.  Its  value  is  of  the  ntmost 
limit  cognizable  by  the  Small  Cause  Court 
Hence,  after  remanding  the  case  to  the  arbt« 
trator  as  stated  above,  I  had  sent  the  copy  of 
plaintiff's  petition  to  him,  requesting  him  to 
send  the  records  of  the  case  for  the  inspection 
of  the  Court,  which  he  has  done,  along  with 
a  letter  stating  that  the  Court  may  itself  try 
the  case  if  it  likes,  and  he  (the  arbitrator) 
would  have  objected  to  act  as  arbitra^r  in 
this  case  if  he  before  knew  that  plalmiff 
would  thus  try  to  disgrace  him  by  citing  Inm 
as  a  witness  before  the  Court,  which  coaddet 
shows  the  craftiness  and  evil  de^gn  on  die 
part  of  plaintiff,  &c.,  &c. 

The  above  last  impres^on  of  the  arbtlialor 
towards  the  plaintiflf  whose  case  has  been 
remanded  by  the  Court  for  re-investlgaliOo 
by  the  arbitrator  may  have  filled  the  mind  of 
the  plaintiff  with  some  sort  of  nnoettaioty^ 
regards  the  consequences  of  the  ie-in«etf « 
gation^  and  which  is  perhaps  the  reason  ivby 
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he  now  more  insists  to  get  his  case  from  the 
hands  of  the  arbitrator  for  trial  by  ihe  Court, 
hot  the  defendant  in  whose  favor  the  arbi- 
trator had  first  given  his  award  is  opposed  to 
'this. 

Under  these  circumstances,  I  most  respect- 
jMy  solicit  the  Hon'ble  Court  kindly  to  in- 
i:Jlnjct  me — 

[  Firstly, — Whether,  after  once  giving  free 
^consent  to  have  his  case  decided  by  the 
l^itrator,  the  plaintiff  can  now  withdraw 
^^  consent  and  apply  to  have  his  case  tried 
'%  the  Court  ? 

Secondly, — When  the  plaintiff  insists  to 
have  the  arbitrator  examine  1  by  the  Court 
and  thereupon  pass  its  own  judgment,  has 
ihc  Coun  power  :o  try  the  case  by  taking 
it  from  the  hands  of  the  arbitrator  to  whom 
the  case  has  been  remanded  under  section 

i  3^3  ? 

i     Thirdly, — Has  the  Court  power  to  examine 

the  arbitrator  as  a  witness  before  it  regard- 

isg  any  matter  connected  with  the  same  case 

veierred  to  him  as  arbitrator? 

My  humble  opinion  is  that  the  plaintiff  is 
boand  by  his  consent  and  cannot  now  with- 
:diaw  it.  The  award  of  the  arbitrator  can- 
not be  set  aside,  except  on  the  grounds  stated 
in  .section  324  of  Act  VIII.  of  1859.  Also 
wbeia  in  the  absence  of  the  grounds  men- 
^ned  in  sections  323  and  324  the  arbitration- 
award  would  be  final  and  the  arbitrator  has 
acted  jadicially  in  investigating  the  case,  he 
cannot  be  examined  as  a  witness  to  elicit 
'  from  him  anything  that  may  tend  to  show 
that  his  award  is  not  correct. 

1  have  also  the  honor  to  state  that,  pending 
the  decision  of  the  Hon'ble  Court  on  this 
leference,  I  have  directed  that  the  re-investi- 
ptioa  of  the  case  by  the  arbitrator  or  its 
trial  by  the  Court  be  postponed. 

The  judgment    of  the  High    Court  was 
delivered  as  follows  by — 

Coneh^  C.  J, — With  reference  to  the  ques- 
fen  which  the  Judge  of  the  Small  Cause 
Coartputs  as  to  the  power  of  the  plainiiff  to 
Wvoke  the  reference  to  arbiiration,  we  think 
™t,  as  this  arbitration  is  under  an  order  of 
weCourt,ihe  plaintiff  cannot  annul  or  revoke 
that  order;  he  is  bound  by  it,  and  the  arbi- 
tiation  must  proceed  subject  to  the  provisions 
w  the  law.  The  Court  has  power  in  certain 
*^,  nnder  section  323  of  the  Code  of  Civil 
™cedurc,tj  remit  the  matters  to  the  arbitra- 
Jor;  bttt  this  was  not  one  of  the  cases  prqvided 
•or  by  that  seaion.  If  there  was  any  power 
,'J^  *8ide  the  award,  it  was  a  power  under 
*^t*<*  324;  and  in  that  case  the  matters 
V*  XVII. 


would  not  be  remitted  to  the  arbitrator,  but 
the  award  would  be  set  aside,  and  the  arbitra- 
tion would  come  to  an  end.  It  appears  from 
the  7th  paragraph  of  the  letter  of  reference 
to  this  Court,  that  the  Judge  of  the  Small 
Cause  Court  did  not  consider  that  the  omis- 
sion to  record  the  evidence  of  the  witness 
who  was  present,  or  the  not  examining  the 
other  witnesses  on  the  points  at  issue,  was 
such  misconduct  as  required  that  the  award 
should  be  set  aside.  It  also  appears  from 
that  paragraph  that  the  provisions  of  section 
324  were  present  to  his  mind;  and  when  we 
find  that  he  remits  the  matters  back  to  the 
arbitrator  under  section  323,  and  does  not 
proceed  under  section  324,  we  think  we  must 
infer  that  he  did  not  consider  that  the  case 
came  within  the  latter  section.  The  result  is 
that  he  ought  not  to  have  set  aside  the  award 
at  all.  From  his  judgment  it  would  seem  that 
there  was  not  a  ground  for  setting  it  altoge- 
ther aside,  and  he  had  not  the  power  to  remit 
it.  If  he  considered  that  the  omission  to 
examine  the  witnesses,  or  to  record  the  evi- 
dence, was  of  such  a  nature  as  to  vitiate  the 
proceedings  and  to  amount  to  misconduct  on 
the  part  of  the  arbitrator,  he  ought  to  have 
set  aside  the  whole  of  the  proceedings,  and 
not  to  have  again  sent  it  back  to  the  arbitra- 
tor. He  did  not  do  that,  anfl  it  appears  to  us 
that  the  award  must  siand,  there  being  no 
sufficient  reason  shown  for  setting  it  aside. 

However  a  question  is  put  to  us,  which 
we  may  answer  hypothetically,  as  it  may  per- 
haps save  a  further  reference  to  us,  and  that 
is  whether,  if  the  award  is  set  aside  and  the 
plaintiff  is  at  liberty  to  go  on  with  the  suit 
and  it  is  to  be  tried  as  a  suit  before  the  Court, 
the  arbitrator  may  be  examined  as  a  witness. 
The  arbitrator  cannot  be*examined  as  a  wit- 
ness as  to  the  grounds  of  his  decision,  but 
we  see  no  objection  to  his  being  examined  as 
a  witness  to  prove  any  admission  which  may 
have  been  made  before  him  in  the  course  of 
the  arbitration,  and  which  might  be  material 
evidence.  He  may  be  called  to  prove  that ; 
although  he  cannot  be  questioned  as  to  the 
grounds  of  the  decision  which  he  came  to. 
It  is  a  well  known  rule  of  law  with  regard  to 
arbitrators  that  they  are  not  allowed  to  be 
examined  with  regard  to  those  matters, 
although  there  is  no  objection  to  their  being 
examined  with  regard  to  matters  which  passed 
before  them,  which  would  be  an  admis- 
sion by  the  parties,  and  which  would  assist 
the  Court  in  coming  to  a  right  conclusion 
when  the  case  comes  to  be  tried  by  the  Court. 
I  Of  course,  it  is  only  in  case  the  Judge  of 
'  the  Small  Cause  Court  thinks  that  he  is  at 
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liberty  to  take  up  the  case  again,  and  to 
decide  that  there  was  misconduct  on  ihe  pan 
of  the  arbitrator,  and  set  aside  the  award 
under  section  324.  that  the  question  will 
arise  whether  the  arbitrator  can  be  examined 
as  a  witness. 

We  send  the  case  back  to  him  with  these 
observations,  and  leave  him  to  deal  with  it. 


The  1 2th  April  1872. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  Ki.,  Chief 
yusiice,    and    the    Hon'ble    W.    Ainslie, 
Judge. 

LimiUtion— Act  XIV.  of  1859,  s.  Z4-Waiit  of 
Jartsdiction— Suits  prosecuted  bona  fide  and 
with  due  diligence— Small  Cause  Courts — 
Reference  to  Hig^h  Court-> Application  for  new 
Trial  (Points  arising  upon). 

Reference  to  the  High  Court  by  the  Offi- 
ciating Judge  of  the  Small  Cause  Court 
at  Dacca,  dated  the  gth  March  18^2. 

Nobo  Coomar  Chuckerbuttv  (Plaintiff). 

Petitioner, 

«     versus 

Koylash  Chunder  Barooree  and  another 
(Defendants),  Opposite  Party. 

The  time  for  which  suits  may  have  been  pending  in 
Courts  which  had  not  jurisdiction  should  be  deducted 
in  computing  the  period  of  limitation  if  the  jud^fe  should 
find  that  the  suits  were  prosecuted  bond  Jidc  and  with 
due  diligence. 

A  point  arising  upon  the  application  for  a  new  trial 
maybe  referred  to  the  Hijjh  Court. 

Case, — Suit  fo»  Rs.  222-8-10  being  the 
amount  of  balance  under  a  hatch  1/ fa 
heeshab. 

Mr.  Linton,  the  laie  Officiating  Judge  of 
this  Court,  dismissed  this  case  on  ihe  2  8ih 
of  August  last  as  barred  by  the  Statute  of 
Limitation. 

Tne  plaintiff  then  filed,  before  Mr.  Li'nion, 
an  application  for  a  new  trial,  stating  therein 
that  he  had  at  first  brought  a  suit  ao^ainst 
these  defendants  in  the  Calcutta  Small  Cause 
Court  on  this  very  cause  of  action,  and 
obtained  an  ex-parte  decree  against  them,  and 
caused  attachment  of  their  property ;  that, 
on  the  motion  of  the  defendants,  the  decree 
and  execution  were  set  aside  on  the  ground 
of  no  service  of  summons;  and  that  there- 
fore the  lime  for  which  the  case  was  pending 
in  the  Calcutta  Small  Cause  Court,  /.  ^.,  one 


year  and  two  months  and  five  days,  and  aif 
the  lime  for  which  it  was  before  the  Mooi 
siff  of  Naraingunge,  should  have  beea  dc 
ducted  in  computing  the  period  of  limttatioi 
Plaintiff  also  cited  the  High  Court  Ruliqi 
of  20th  January  187 1  in  the  case  of  Bami 
Madhub  Lahoree  (W.  R.,  Volume  XV.,  pagj 
69),  and  urged  that  the  matter  might  bi 
referred  to  the  Hon'ble  Court. 

The  questions  to  be  decided  are  : — 

I  St. — Whether  the  grounds  set  lorth  9a 
plaintiff's  petition,  as  stated  above,  an 
sufficient  to  grant  a  new  trial  ? 

2nd, — Whether  the  matter,  under  the  cir- 
cumstances of  the  case,  can  be  referred  to 
the  High  Court? 

The  case  being  based  on  a  hclchitia 
heeshab,  the  first  thing  to  be  seen  is,  whether 
the  period  of  limitation  shall  be  computed 
from  the  date  of  the  last  payment  made  by 
the  defendants,  or  from  the  date  of  evciy 
item  in  the  account.  As  irom  the  circom- 
stances  of  the  case  it  appears  that  the  pardes 
are  not  related  ;o  each  oiher  as  *'  merchants 
and  traders  who  have  had  mutual  dealings," 
I  am  of  opinion  that  plaintiff's  case  does  not 
come  under  section  8  of  Act  XIV.  of 
1859,  *"^  ^^*^  therefore  limitation  runs  from 
each  date  of  transaction.  The  particulars  of 
the  account,  with  the  dates  on  which  goods 
are  alleged  to  have  been  sold  or  cash  lent  to 
Particulars  of  Plaintiff^s      defendants,  are .?ivefi 

Account. 

Rs.  As.  Gandas 
1 2th  Choitro 

•274— 
To  rice  sold     lO      4       o 
„  ca&h  lent    221      to       7^ 


»f 


231 
13th  idem  - 
To  wt)od  sold     0 
14th  idem  - 
I'o  wotxi  sold   lo 
16th  idem — 
To  wood  sold    5 


U       7\ 


10 


10 


o 


o 


10 


357     «    174 

Deduct  pay- 
ments— 

12th  Choitro  900 

13th  Choitro  000 

16th  Choitro  10       o       o 

17th  Choitro  500 

1 8th  Choitro  1      o      o 


35  o  o 
Plaintiff's  suit  was  Hrst 
br«>ug:ht  in  the  Calcutta 
Small  Cause  Court  on  .^th 
February  •  (»q,  correspond- 
ing^ with  24th  Ma^h  1275 
B.  S.  It  was  therefore 
brought  within  10  months 
and  3  days  from  the  first 
day  of  transaction  ;  within 
10  months  and  13  days  from 


in  the  margin,    and 
the  different  periods 
for   which   this  suit 
was  pending  in  dif- 
ferent Courts  shown. 
Mr.  Linton  in  his 
judgmeni   savs  thit 
he  finds  •*from  the 
plaint     which     was 
originally  filed  in  the 
Moonsiff*s  Court  od 
the  2  2nd  March  last, 
which     corresponds 
to  9ih  Choitro  1277, 
that  owing  to  want 
of    jurisdiction    an 
order  was  passed  on 
the   30th   May  last 
to  return  the  plaint 
to  the  pleader;  but 
owing   to    pleader's 
neglect    the    plaitt 
was  not  taken  back 
till  5th  June,  when  , 
it   was  filed  in  i^s 
Court.  Consequently, 

b 


|872.] 


Cwil 


THE    WEKKLY    RKPORTKR. 


Rulings, 


519 


^  2nd   day;    within    10      deducting     the     pe- 

Hwnths  and   11    il.iys  from      rioJ    that    the    ]»l.lint 

fte  srd  day ;  ani  within  10     ^^,^^  remaining  in  ihc 

MootlBand  gdaysfrom  the      .,  .^,        ,*? 

]^  date.  MoonsitT  s    (  o  u  r  t, 

k,  .  —    ,  still  plaintiff  is   out 

c  The  orij^inal  suit  in   the      ^c  *^:m«  *' 
falcutta  bmill  Cause  Court      "*  ""*^-     .   ^       , 

te disposed  of  on  the  12th  1  he     cletennants, 

ruary   1^69.     The  time      on    the    Other   hand, 

The  review  granted  there      lime    for    which   the 

i«  the  7th  March  1870  was     suit  was  pending  in 

^jH«^on  the  9th  April  of      ^^^  ^.^^^^^  ^^  g^^^j 
The  time  for  which  it  re-      CauseS    at     Calcutta 

maincd  pending  was  one     and  Sealdah  cannot 

:  nooth  and  3  days.  .^       j^   »..  «.^^:« 

I ^  be     a  e  u  u  c  t  e  a  in 

Plaint  presented   in    the  plaintiff's    favor,    in- 

Sealdah  Sraall  Cause  Court  asmuch     as     it    was 

on  the  oth  May  1870,  and  *       l*       c^    u 

ttjectedonthei.th^July.  O^^mg    tO    hlS     fault 

;    The  time  for  which  it  re-  that     it     COuld      not 

Mined  pending  there  was     have  been  decided  in 

1  months  and  4  days.  .»  1  t-ii 

Plabt  presented   to    the      ^"OSe  places.       I  hey 

MooQsiffof  Naraingungeon     say  that  plaintiff  can 
Ac  22nd  March  I «7'»  and     ge^   deduction   only 

order  to  return  it  passed  on      "e      ^i_  ..  e 

Ihejoth  May  of  that  year.       ^t      the       time       tor 
Tile  time  for  which  it  re-      which    his    SUit    waS 

B^ed  pending  there  is  2     before  the  Moonsiff 

ttonths  and  9  days.  ^  xt        •  •     ^ 

Case  instituted   in   the     of  Naraingunge ;  but 

Saraingunge  Small  Cause      that,  they  argue.  doeS 
^rt  on  the  5th  June  of      ^^^     bring     plaintiff 

within  time;  and 
Ibat,  therefore,  his  claim  is  barred.  The 
defendants  also  refer  the  Court  to  the 
Hon'ble  High  Court's  Ruling  of  7th  April 
1B68  in  the  case  of  Oodoy  Monee  Debia 
s^pellant  (W.  R.,  Volume  IX.,  page  455). 

It  is  clear  that  Mr.  Linton  did  make  no 
icalculation  of  the  time  for  which  plaintiff's 
case  was  pending  in  wrong  Courts,  and  did 
come  to  no  conclusion  whatever  as  to  whether 
Ac  time  for  which  the  case  was  in  the 
Small  Cause  Court  of  Calcutta  ought  or 
Ought  not  to  have  been  deducted  in  plaintiff's 
favor.  1  agree  with  him  in  holding  that  the 
5  days  for  which  the  case  remained  in  the 
Naraingunge  Moonsiff's  Court  after  the 
Moonsiff's  order  to  return  the  plaint  ought 
not  to  be*  deducted.  For  the  delay  was  in 
consequence  of  plaintiff's  own  neglect,  and  he 
should  suffer  for  it.  1  am  also  of  opinion 
that  the  period  for  which  the  execution-case 
^  plaintiff  was  pending  in  the  Calcutta  Small 
I  Cause  Court  should  not  be  excluded  in  com- 
;  puling  the  time  of  limitation.  For  an  ex- 
)  ecmion-case  cannot  be  considered  as  a  suit  in 

Iiw  sense  in  which  the  word  is  used  in 
8ecuon  r4  of  Act  XIV.  It  is  only  regular 
»*iitsand  appeals  ih.it  can  properly  be  called 
Slits,  execution-cases  being  only  the  carrying 
o«  of  orders  passed  in  suits.    The  time  for 


which  plaintiff's  case  remained  before  the 
judge  of  the  Sealdah  Small  Cause  (^ourt 
also  goes  for  nothing.  For  the  plaint  was 
rejected  there  on  the  ground  of  not  being 
duly  subscribed  and  verified  ;  and,  therefore,  it 
was  clearly  a  fault  of  plaintiff  that  the  case 
could  not  be  decided  there.  But  I  find  that, 
all  this  notwithstanding,  the  plea  of  limitation 
still  does  not  hold  good.  The  original  suit 
in  the  Calcutta  Small  Cause  Court  remained 
pending  for  8  days  and  the  review  for 
X  month  and  3  days.  This,  together  with  the 
time  for  which  the  suit  remained  before  the 
Moonsiff  of  Naraingunge,  exclusive  of  the 
5  days  alluded  to  above,  gives  plaintiffs  3 
months  and  20  days'  time ;  and  if  this  period 
be  deducted  in  his  favor,  he  is  within  3  years 
from  the  ist  day  of  his  transaction  with 
defendants.  It  was  not  plaintiff's  fault  that 
the  summonses  of  the  Calcutta  Small  Cause 
Court  could  not  be  served  on  the  person  of 
the  defendant ;  and  the  time  for  which  it  was 
before  the  Moonsiff  of  Naraingunge  was  also 
owing  to  no  negligence  of  his.  Defendants  in 
this  country  do  frequently  fly  from  place  to 
place  to  avoid  service  of  summonses ;  and  it 
would  fall  very  hard  upon  plaintiffs,  if  they 
are  considered  out  of  time  simply  because 
they  cannot,  with  all  their  endeavours,  trace 
out  where  defendants  go.  II  the  plaintiff  in 
this  case  be  allowed  a  deduction  in  his  favor 
of  3  months  and  20  days'  time  as  shown 
above,  his  suit  has  been  instituted  in  the 
Naraingunge  Small  Cause  Court  within  2 
years  10  months  and  22  days  from  the  date 
of  I  St  sale  ;  consequently,  the  claim,  in  my 
opinion,  is  not  barred  by  limitation.  As  the 
suit  could  not  be  decided  in  the  Calcutta 
Small  Cause  Court  ind  the  Moonsiffee  of 
Naraingunge  for  want  o£  jurisdiction  and 
other  cause,  plaintiff  cannot  be  deprived  of 
the  benefit  provided  for  by  section  14  of 
Act  XIV.  The  ruling  cited  by  the  defend- 
ants does  not,  I  think,  apply  to  this  case, 
for  the  two  cases  are  not  at  all  analogous. 

With  regard  to  the  second  qqestion,  I  find 
that  a  case  based  on  an  application  for  a  new 
trial  can,  under  the  ruling  of  the  High 
Court,  dated  22nd  May  1869  (W.  R.,  Volume 
XL,  page  525),  be  made  a  subject  of  refer- 
ence. Therefore,  and  the  importance  of  the 
subject  considered,  the  case  is  most  respect- 
fully referred  to  their  Lordships  the  Judges 
of  the  High  Court. 

Ihe  judgment  of  the  High  Court  was  deli- 

vered  as  follows  by — 

Couch,  C  y. — In  this  case  the  Judge  of 
the    Small  Cause   Court   has  referred   two 
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questions,  first,  whether  the  groands  set 
forth  in  the  plaintiff's  petition  are  sufficient 
to  grant  a  new  trial ;  and,  secondly,  whether 
the  matter,  under  the  circumstances  of  the 
case,  can  be  referred  to  the  High  Court. 

With  regard  to  the  first  of  these  questions, 
upon  referring  to  the  statements  in  the 
plaintiff's  application  or  petition,  it  appears 
that  the  time  for  which  a  suit  which  had 
been  brought  by  the  plaintiff  in  the  Calcutta 
Small  Cause  Court  was  pending,  and  also 
the  time  for  which  a  suit  before  the  Moonsiff 
of  Naraingunge  was  pending,  should  have 
been  deducted  in  computing  the  period  of 
limitation,  those  suits  having  failed  for  want 
of  jurisdiction  in  the  two  Courts. 

Taking  the  question  put  with  reference 
to  these  statements  in  the  petition,  we  think 
the  answer  must  be  that  if  the  Judge  finds, 
as  he  appears  to  have  done,  that  the  suits 
were  prosecuted  bond  fide  and  with  due  dili- 
gence, the  time  ought  to  be  deducted. 

As  to  the  question  of  due  diligence, 
he  appears  to  have  been  careful  to  deduct  all 
the  time  which  might  properly  be  consi- 
dered as  not  included  in  due  diligence  or  not 
fairly  to  be  counted  ;  but  there  seems  no  rea- 
son to  say  that  he  did  not  consider  that  the 
proceedings  were  bond  fide.  Therefore,  it 
must  be  answered  that  there  are  sufficient 
grounds  set  forth  in  the  petition  to  grant  a 
new  trial. 

The  second  question  is,  whether  the 
matter  under  the  circumstances  of  the  case 
can  be  referred  to  the  High  Court?  We  do 
not  understand  what  the  Judge  means  by 
*'  under  the  circumstances  of  the  case."  Ii 
has  been  held  by  the  High  Court  that,  upon 
a  point  arising  upon  the  application  for  a 
new  trial,  it  may  be  referred  to  the  Court. 
If  that  is  what  is  meant,  we  answer  that 
question  in  the  affirmative  also. 


The  1 2th  April  1872. 

Present  : 

The  Hon'ble  Sir  Richard  Couch.  Kt,.  Chief 
Justice,  and  the  Hon'ble  W.  Ailislie, 
Judge. 

Small    Cause    Court— Juriadiction^Share    in 
Intestacy—Reyersal  of  Decision. 

Reference  to  the  High  Court  by  the  Offici- 
^^i^S  J^^S^  of  the  Court  of  Small  Causes 
of  the  Suburbs  of  Calcutta,  including 
Howrahy  dated  the  r2th  February  1872. 


Nobin  Chunier  Gossamee,  Plainti£fy 

versus 
Dribo  MoyeeDebee  and  another,  Defendants^ 

In  a  former  suit  A,  as  his  late  mother  D's  heir,  sae 
B  for  certain  moveable  property  deposited  with  B  by  D^ 
claiminfir  it  as  her  streedhun,  and  obtained  a  decree.  Ii  ( 
the  present  suit  D's  grandson  C  sues  A  for  the  proper^' | 
averring  it  to  be  ancestral  and  not  streedhun,  and  allc|«i 
\ng  collusion  between  A  and  C.  ''■ 

Held  that  the  present  suit  being  in  effect  for  a  diar^. 
or  part  of  a  share,  in  an  intestacy  was  natcogmzabiitii  \ 
a  Small  Cause  Court ;  but  that  the  High  Court  siKNttfl 
not  interfere  with  the  decision  in  the  former  suit  aa ; 
made  without  jurisdiction  considering  the  time  that  faatf  : 
elapsed,  and  that  the  parties  to  the  suit  had  made  atf : 
application. 

Case. — Plaintiff  sues  under  the  following 
circumstances :  A  former  suit  had  been 
brought  in  this  Court,  No.  1707  of  1S71,  io 
which  defendant  No.  i  was  plaintiff  and 
defendant  No.  2  defendant,  and  in  which 
case  defendant  i  had  got  a  decree  against 
defendant  2  for  certain  moveable  property 
deposited  with  the  latter  by  one  Dassmonee 
deceased,  who  was  the  mother  of  defendant  i. 
Defendant  i  sued  in  that  case  as  being  en- 
titled to  the  property  as  heir  to  Dassroonee, 
and  on  the  ground  that  the  property  claimed 
was  the  streedhun  of  Dassmonee ;  and  the 
question  which  was  put  in  issue  in  that  case 
was  whether  the  properly  in  question  was 
streedhun  or  ancestral,  ii  being  admitted 
on  both  sides  that  in  the  former  case  defend- 
ant I  would  be  the  proper  heir  and  in  the 
latter  the  present  plaintiff,  who  is  the  grand- 
son of  Dassmonee  by  adoption.  In  that  snit 
I  held  on  the  evidence  that  the  property  was 
streedhun,  and  I  accordingly  gave  defendant 
I  (who  was  plaintiff  in  that  case)  a  decree. 

In  the  present  case,  plaintiff,  averring  the 
property  to  be  ancestral  and  not  streedhun, 
sues  as  the  grandson  of  Dassmonee  for  the 
recovery  of  the  property  or  its  value  from 
defendant  i,  who  was  plaintiff  in  the  other 
suit,  and  defendant  2,  who  was  defendant  in 
that  suit,  alleging  that  they  had  colluded  with 
each  other  in  order  to  defraud  him  of  his 
rights. 

I  am  now  of  opinion  that  both  the  present 
suit  and  No.  1 707.  in  which  the  present  defend- 
ant No.  I  got  a  decree,  ought  to  be  dismissed, 
on  the  ground  that  neither  of  them  is  cognii- 
able  in  this  Court,  as  they  came  within  the 
exception  in  section  6,  clause  2,  Act  XI. 
of  1865. 

The  object  of  this  reference  is  to  elicit  the 
opinion  of  the  High  Court  as  to  whether 
both  these  cases  are  cognizable  in  a  Small' 
Cause  Court,  as  beinsj  in  effect  *'  for  a  share,  or 
pan  of  a  share,  under  an  intestacy ;"  and  if  tbe 
High  Court  be  of  the  opinion  that  they  are 
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lot  triable  in  this  Court,  this  case  will  be  dis- 
Qissed,  and  1  would  request  that  my  decree 
Q  case  No.  1707  be  set  aside  as  having  been 
Bade  without  jurisdiction. 
'  It  appears  that  case  No.  1707  was  origin- 
^j  instituted  in  the  Moonsiff's  Court  from 
jAich  plaintiff  was  sent  here,  on  the  ground 
hat  it  was  a  Small  Cause  Court  case,  and 
irben  it  came  on  for  hearing  before  me,  no 
niestion  was  raised  as  to  the  competency  of 
feis  Court  to  entertain  it.  I  think,  however, 
feat  according  to  the  ruling  which  has  been 
Reported  in  17  Weekly  Reporter,  page  46, 
Grish  Chunder  Ghose,  petitioner,  which  case 
I  bad  myself  tried,  and  the  circumstances  of 
vhich  were  very  similar  to  the  cases  which 
ionn  the  subject  of  this  reference,  neither  of 
these  suits  will  lie  in  a  Small  Cause  Court. 

I  have,  therefore,  dismissed  this  suit,  con- 
tiagent  on  the  expression  of  the  High  Court's 
opinion. 

The  judgment  of  the  High  Court  was 
delivered  as  follows  by — 

Qouch^  C.y. — In  this  case  we  are  of  opi- 
non  that  the  judge  was  right  in  considering 
dkat  he  had  no  jurisdiction  to  hear  the  suit ; 
bttt  with  respect  to  the  previous  case  of  1871, 
.fe  which  he  asks  us  to  reverse  or  annul  the 
wciston  which  he  came  to  because  he  had  no 
jurisdiction,  we  think,  looking  at  the  time 
fiut  has  elapsed,  and  that  the  parties  to  the 
wit  make  no  application  to  the  Court,  that 
^c  ought  not  to  interfere. 


The  1 2th  April  1872. 
Present : 
•      The  Hon'ble  W.  Markby,  fudge. 

^n^  to  Enrland— Deposit  for  Mesne-profits 
ud  Costs—Secority  (after  Execution  of  De- 
a«e)-ETidence. 

In  the  Matter  of 

JuggoLall  Oopadhya  (Appellant  to  England), 

Petitioner^ 

versus 

Jankee  Bebee  (Respondent  to  England), 
Opposite  Party. 

^r.  R,  E.  Fwidale  for  Petitioner. 

^a6oo  Kalee  Kishen  Sen  for  Opposite  Party. 

u '"J*  l*<^'^ee-holder  (respondent  to  England)  was  re- 

QW  immediately  to  elect  between  furnishing  security 

***"S  the  sum  deposited  by  the  appellant  on 

.:^,"^®/ w«wi7a/and  costs,  and  (upon  her  failure  to  do 

»7«iowing  the  appellant  to  obtain  a  refund  of  the  de- 

^P<»  giving  the  like  security. 


A  party,  however,  who  seeks  to  obtain  security  after 
the  decree  has  been  executed  must  show  special  cir- 
cumstances  {e.  g.,  waste  or  improper  dealing  with  the 
property)  before  the  Court  can  grant  such  an  order.  • 

Markby,  J. — The  first  part  of  this  appli- 
cation, viz.,  that  the  decree-holder  be  requir- 
ed to  furnish  security  and  draw  the  sum  of 
Rs.  1,523  deposited  by  the  petitioner  in 
the  Court  of  the  Subordinate  Judge  of  Patna 
on  account  of  wassilat  and  costs,  or  upon 
her  failing  to  do  so,  the  petitioner  be  allow- 
ed to  obtain  a  refund  of  the  deposit  upon 
giving  the  like  security,  ought,  I  think,  to  be 
granted.  I  think  the  decree-holder  must  im- 
mediately elect  which  of  the  two  courses  he 
will  adopt.  I  do  not  think  he  can  keep  the 
money  in  Court  to  the  injury  of  the  petition- 
er. 

With  regard  to  the  second  part  of  the  ap- 
plication, it  seems  to  me  that,  even  assaming 
that  the  Court  has,  under  the  circumstances, 
the  pQwer  to  order  security,  although  posses** 
sion  of  the  property  in  dispute  has  been 
obtained  by  the  decree- holder  without  secur- 
ity, for  which  there  is  apparent  authority 
in  the  case  cited  in  Moore's  Indian  Reports, 
Volume  X.,  page  197,*  yet  I  think  there 
are  not  sufficient  materials  in  this  petition 
to  make  such  an  order.  I  think  when  a 
party  seeks  to  obtain  securky  after  the  de- 
cree has  been  executed,  he  has  to  show  spe- 
cial circumstances,  such,  for  example,  as 
waste  or  improper  dealing  with  the  property, 
before  the  Court  can  grant  such  an  order. 

The^rj/  part  of  this  application  is  granted, 
the  second  is  refused ;  but  1  reserve  leave  to 
the  petitioner  to  apply  again  if  he  can  show 
any  special  ground  for  granting  the  order. 


The  13th  April  1872. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  Dwarkanath 

Milter,  fudges. 

Evidence— Ameen's  Report  (as  explanatory  of 
his  admitted  Map)— Solehnama  (Priviea  to)— 
Estoppel. 

Case  No.  1322  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  fudge  of  Syihel,  dated  the  21st 
fuly  i8yi,  reversing  a  decision  of  the 
Moonsiff  of  Sonamgttnge,  dated  the  2jth 
March  iSyi. 


•  10  W.  R.,  P.  C,  io. 
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Mahomed   Anwar    Chowdhry   and    another 
(PlainliflFs),  Appellants. 

versus 

Raj  Chunder  Ghose  (one  of  the  Defendants), 

Respondent. 

Baboo  Grish  Chunder  Ghosf  for 
Appellants. 

Baboo  Debendro  Narain  Bose  for 
Respondent. 

Where  an  Ameen's  map  is  received  in  evidence  by 
consent,  and  admitted  by  both  parties  to  be  topogra- 
phicadly  correct,  the  Court  is  entitled  to  look  at  the 
Amcen  s  report  as  explanatory  of  the  map. 

A  solehnama  was  considered  admissible  as  evidence  \ 
against  plaintiff,  because,  although  he  was  not  a  party  j 
to  it,  his  maternal  uncles,  who  were  the  managers  on  i 
behalf  of  his  mother,  through  whom  he  claims,  were  I 
parties,  and  certain  boundaries  therein  laid  down  con> 
tradict  the  statement  as  to  the  boundaries  now  made  by 
him. 

Bayleyf  J . — We  think  this  special  appeal 
must  be  dismissed  with  costs.  The  Lower 
Appellate  Court  has  f  ally  gone  into  the  facts ; 
and  on  a  consideration  of  all  the  evidence, 
the  Ameen  Gooroo  Churn's  report,  and  the 
solehnama^  has  come  to  the  conclusion  that  the 
plaintiff  has  not  proved  the  case  which  he 
set  forth. 

The  first  objection  taken  by  the  pleader 
for  the  special  appellant  is  that  the  Ameen's 
report  is  no  evid^ce  in  this  case. 

Now,  granting  that  the  Ameen's  report  is 
no  evidence  against  the  special  appellant,  who 
was  no  party  to  the  proceeding  in  which  that 
report  was  made,  we  think  it  was  a  paper 
which  the  Lower  Appellate  Court  was  en- 
titled to  look  to  as  explanatory  of  the  map  of 
Gooroo  Churn,  which  map  is  admitted  by 
both  the  parties  to  be  topographically  correct, 
and  which  was  received  in  evidence  with 
their  consent.         • 

It  is  then  urged  that  the  solehnama  relied 
upon  by  the  Lower  Appellate  Court  is  not  ad- 
missible as  evidence  against  the  special  ap- 
pellant, as  he  was  no  parly  to  it.  Now,  the 
plaintiff  himself  may  not  have  been  a  party 
to  the  solehnama;  but  it  is  clear  that  the 
plaintiff's  maternal  uncles,  who  were*  the 
managers  on  behalf  of  the  plaintiff's  mother, 
through  whom  he  claims,  were  parties,  and 
certain  boundaries  therein  laid  down^con- 
tradict  the  statement  as  to  the  boundaries 
now  made  by  the  special  appellant.  The  case 
is  one  of  boundary  dispute,  and  there  is  a 
clear  finding  of  fact  by  the  Lower  Appellate 
Court  on  the  evidence,  with  which  we  are 
not  justified  to  interfere  in  special  appeal. 

The  appeal  is,  therefore,  dii>misscd  with 
costs. 


The  i3ih  April  1872. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  Dwarkanailii 

Mitter.  judges.  \ 

Hindoo  Law — Restitution -of  Conjusral  Rights-* 
Taking:  away  Wife's  Jewels — Mairjing  t 
Second  Wife. 

Case  No.  1228  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Assistant  Commissioner  and  Subor^ 
dinate  Judge  of  Burpettah,  dated  the 
yth  August  iSyr,  reversing  a  decision  of 
the  Moonsiff  of  that  Districl,  dated  the 
2gth  June  iSji. 

Jeebo  Dhon  Banyah  (Plaintiff),  Appelltait, 

versus 

Mussamut  Sundhoo  and  others  (Defendants), 

Respondents. 

Baboo  Obhoy  Churn  Rose  for  Appellant 

Baboo  Bhugobutty  Churn  Ghose  for 
Respondents. 

The  mere  takinff  of  a  fir^t  wife's  jewels,  or  the  laarry- 
in^;  of  a  second  wife  by  the  plaintiff,  cannot  be  set  np  as 
a  bar  to  his  claim  against  the  former  for  restitution  of 
conjugal  rights. 

Mitter,  J, — This  was  a  suit  instituted 
by  a  Hindoo  husband  against  his  wife  for  re- 
stitution of  conjugal  rights. 

The  answer  set  up  was  that  the  plaintiff 
had  divorced  the  defendant;  that  he  bad 
taken  her  jewels  from  her,  and  married  a 
second  wife. 

The  Moonsiff  who  heard  the  case  in  the 
first  instance  gave  a  decree  to  the  plaintiflL  | 
But,  on  appeal,  the  Judge  has  reversed  ihat- 1 
decision,  on  the  ground  that,  although  the  plea  ' 
of  divorce  was  not  made  out,  yet  the  plaintiff 
was  not  entitled  to  a  decree  for -restitution  of 
conjugal  rights  when  it  was  proved  that  he 
had  taken  the  defendant's  jewels  from  her  and 
married  a  second  wife. 

We  think  that  the  reasoning  of  the  JuJge 
is  manifestly  insufficient  to  justify  the  revenal 
of  the  decree  passed  by  the  first  Coart. 
Without  entering  into  any  discussion  apon 
the  validity  or  otherwise  of  the  divorce  set 
up  by  the  defendant,  it  is  sufficient  for  us  to 
accept  the  finding  of  the  Judge  on  tbe/ic- 
tum  of  that  divorce.  This  findinj^  bciag 
ag-ainst  the  defendant,  we  do  not  think  tbau 
the  njere  taking  of  her  jewels,  or  the  many* 
ing  of  a  second  wife  by  the  plaintiff,  can  be 
set  up  as  a  bar  to  his  claim. 
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It  has  been  said  that  there  was  another 
plea,  viz.y  that  of  ill-treatment,  which  has  not 
been  inquired  into  by  either  of  the  Courts 
kdow.  But  on  referring  to  the  record,  we 
"find  that  this  plea  was  never  relied  upon  by 
liie  respondent,  nor  did  she  ask  either  of  the 
•lower  Courts  to  adjudicate  upon  it. 

Under  these  circumstances,  we  think  that 
Ifae  decision  of  the  Judge  ought  to  be  set 
aside  and  that  of  the  Moonsiff  restored. 

We  think  that,  under  the  circumstances^  the 
parties  ought  to  bear  their  own  costs  in  this 
and  in  the  Lower  Appellate  Court  and  in  that 
of  first  instance. 


The  25th  March  1872. 

Present : 

Sir  James  VV.  Colvile,  Sir  Montague  E. 
Smith,  and  Sir  Robert  P.  Col  Iter. 

fte|;iatratlon— Conveyances  by  Purdah  Women 
—Evidence — Mutation  of  Names. 

On  Appeal  from  the  High  Court  at 
Calcutta* 

Syud  Fuzzul  Hossein  and  others 

versus 

Amjud  Ali  Khan  and  others. 

Id  cases  of  transactions  by  purdah  women,  mere  re- 
gistration does  go  far  to  corroborate  the  proof  of  their 
^idity,  unless  a  mutation  of  names  takes  place,  which, 
adoneuaderam  Jokhtearnama,  has  not  the  same  effect 
«is  against  a  purdah  woman  as  it  has  agamst  a  person 
capable  of  transacting  his  own  business  and  actini;  for 

When  a  transaction  of  this  kind  is  impeached,  there 
^bt  to  be  clear  evidence,  not  of  the  mere  si^'nature 
V  the  party,  but  that  the  secluded  woman  had  the 
■tans  of  knowing  what  she  was  about. 

^  Thkir  Lordships  have  come  to  ihe  conclu- 
sion that  in  this  case  it  is  their  duty  to  advise 
Her  Majesty  not  to  disturb  the  judgment 
nnder  appeal. 

With  respect  to  two  of  the  transactions 
in  qaesiion,  the  case  falls  within  their  Lord- 
Mips'  rule  against  disturbing,  except  on  very 
special  grounds,  the  concurrent  judgments  of 
two  Courts  on  issues  of  fact.  With  respect  of 
|be  two  earlier  transactions  there  are  conflict- 
wg  judgments ;  and  it  was,  therefore,  open 
to  the  appellants  to  go  fully  into  their 
^e,  and  to  satisfy  their  Lordships,  if  it 
^|ild  be  done,  itiai  the  decision  of  the 
Principal  Sudder  Ameen  was  that  which 
ought  to  be  upheld. 

(UtcdT  'i5lt  i"^^"*"**  "^  Steer  and  Uvinge,  J  J., 
«wathc  16th  bcptcrober  1863. 


It  must  be  conceded  to  Sir  Roundel! 
Palmer  that  the  plaintiiTs,  by  alleging  in  their 
pleadings  that  all  the  documents  impeached, 
including  the  grant  of  the  mokurruree,  which 
both  Courts  have  pronounced  to  be  valid, 
were  actually  forgeries,  have  raised  an  issuie 
which  they  have  failed  to  establish.  And 
if  it  were  necessary  or  usual  in  these 
Indian  cases  to  hold  the  parties  very  strictly 
to  their  original  pleadings,  the  case  would, 
no  doubt,  be  fairly  open  to  many  of  the 
observations  which  have  been  made  upon  it. 
It  seems,  however,  to  their  Lordships  that,  in 
determining  this  appeal,  they  ought  to  look 
to  the  issues  settled  and  tried  in  the  causei. 
Now,  the  fourth  of  those  issues  appears  to 
them  tu  raise  the  question,  whether  it  be  true 
or  not,  according  to  the  statement  of  thje 
defendants,  that  the  Ranee  had  executed  ail 
or  any  of  the  conveyances  therein  mentioned 
for  the  consideration  alleged,  in  such  a  way 
as  to  make  the  execution  of  those  convey- 
ances her  act  and  deed,  and  binding  upon 
her,  and  to  throw  the  burthen  of  establishing 
the  afiirmaiive  of  that  question  uppn  the 
defendants.  Upon  the  issue  so  settled  the 
parties  have  gone  to  trial,  and  the  Judges  of 
both  Courts,  in  dealing  with  the  evidence 
given,  appear  to  have  addressed  themselves  to 
the  consideration  whether  it*was  sufficieiit  to 
establish  that  these  transactions  were  bond- 
fide  transactions  in  the  nature  of  conveyan- 
ces executed  for  the  consideration  alleged, 
and  so  as  to  be  binding  upon  the  Ranee,  a 
purdah  woman. 

Again,  their  Lordships,  finding  that  both 
the  Couits  have,  upon  full  consideration  of 
Ihe  evidence,  held  that  the  two  last  convey* 
ances  were  not  binding  on  the  Ranee,  and 
that  the  defendants  had  failed  as  to  them, 
have  to  enter  upon  the  consideration  of  the 
rest  of  this  case  with  the  fact  found 
that  Moulvie  Mahomed  Hossein  not  only  stood 
in  a  fiduciary  relation  to  the  Ranee,  but 
had,  in  two  instances  at  least,  abused  his 
trust,  and  obtained  from  her  conveyances  of 
a  fraudulent  character.  That  circumstance 
necessarily  throws  more  or  less  suspicioii 
upon  the  other  transactions  in  question. 

An^  when  their  Lordships  consider  the 
particular  evidence  relating  to  the  execation 
of  the  other  conveyances,  which  has  been  so 
fully  and  clearly  opened  to  them  by  Sir 
Roundel!  Palmer,  they  are  coristrained  to  saj 
that  they  bee  no  grounds  for  coming  to  a 
different  conclusion  from  that  to  which  the 
High  (!:ourt  has  come  upon  it.  There  are, 
no  doubt,  witnesses  who  speak  to  the  execu- 
tion and  preparation  of  the  instruments,  so 
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far  as  these  can  have  been  seen  by  persons  out- 
side the  purdah.     Some  speak  to  admissions 
of  the  payment  of  the  consideration  on  the 
part  of  the  Ranee,  made  by  her  through  the 
purdah,  and  swear  that  they  knew  and  recog- 
nized her  voice.     Some,  again,  speak  of  hav- 
ing seen  bags  of  money  carried  into  the  inner 
apartments  by  the  hands  of  Chooah,  a  khitmut- 
gar,  and  another  menial  servant,  who  was 
probably  admitted  behind  the  purdah,  named 
Bakshoo.     It  is  possible  that  these  persons 
may  be  dead,  though  the  fact  has  not  been 
proved.     It  is  certain  that  neither  has  been 
produced,  and  that  of  neither  has  the  absence 
been   accounted  for.    The  whole    evidence 
seems  to  their  Lordships  to  fall  far  short  of 
that  which  is  ordinarily  given  to  prove  a  con- 
veyance  by   a   purdah    woman.     There   is, 
generally,  the  evidence  of  some  relation,  or, 
failing  a  relation,  of  some  female  servant ; 
certainly  of  some  person  who  is  admitted 
behind  the  purdah,  who  can  speak  to  having 
seen  the  execution  of  the  instrument  by  the 
person  in  question,  and  who  professes  to  have 
identified  the  executing  party  to  the  witness- 
es on  the  other  side  of  the  screen  or  puidah. 
Again,  it  has  been  often  laid  down  that,  when 
a  transaction  of  this  kind  is  impeached,  there 
ought  to  be  clear  evidence,  not  of  the  mere 
signature  by  th^  party,  but  that  the  secluded 
woman  had  the  means  of  knowing  what  she  \ 
was  about.     Now,  all  these  transactions  are 
in  favor  of  the  person  who  naturally  would 
have  advised  the  Ranee.     There  is  no  proof 
that  she  had  the  benefit  of  any  independent 
adviser.     The  only  shred  of  evidence  of  that 
kind  is  that  one  of  the  subscribing  witnesses 
to  some  of  the  documents  is  described  as 
being  at  that  time  her  dewan.     The  Ranee, 
it  is  true,  seems  tcfhave  had  no  near  relation 
with  whom  she  was  upon  intimate  terms  or 
who  lived  in  the  house.     Still,   one  would 
have  thought  that  there  must  have  been  some 
female,  some  person  actually  admitted  to  live 
with  her  behind  the  screen,  who  could  have 
given  more   satisfactory  evidence  than  has 
been  given,  both  as  to  the  fact  of  the  execu- 
tion and  as  to  the  receipt  of  the  consideration- 
money  by  her. 

Again,  the  evidence  as  to  one  of  the*lrans- 
actions  of  the  writer,  which  has  been  com- 
mented upon  by  the  High  Court,  is  certainly 
of  a  suspicious  character.  It  is  to  the  effect 
that  he  was  directed  to  prepare  the  formal 
document  by  the  Moulvie,  who  brought  to 
him  the  draft  already  prepared,  with  a  blank 
paper  signed  by  the  Ranee.  This  passage 
in  his  evidence  may  admit  of  two  construc- 
tions; but  it  certainly   does   admit  of  that 


which  the  High  Court  seems  to  have  p«( 
upon  it,  vi2.y  that  the  stamped  paper  on  whi< 
the  formal  deed  was  to  be  written  had  aln 
got  the  signature  of  the  Ranee  upon  it. 
transaction  seems  to  have  struck  the  wiioeij 
himself  as  one  of  an  unusual  and  suspicioal 
character;  for  he  says  that  he  intimated  ti 
the  Moulvie  his  doubts  as  to  the  propiKQI 
of  the  proceeding,  and  did  not  write  ffae 
kowala  until  his  scruples  were  removed  by  % 
dhye  or  female  servant  of  the  Ranee  whoctmi 
and  confirmed  the  IVIoulvie's  statement. 

The  principal  ground  on  which  the  Princi- 
pal Sudder  Ameen  has  relied  upon  in  distin* 
guishing  the  two  earlier  of  the  transactions  in 
question  from  the  two  on  which  his  decisi<m 
is   adverse  to  the  defendants   are  the  pro* 
ceedings  which  followed  the  supposed  execu- 
tion of  the  earlier  documents — the  registration 
and  the  subsequent  mutation  of  names.    It 
is,  however,  to   be  observed  that,  in  these 
cases  of  transactions  by  purdah  women,  meie 
registration  does  go  far  to  corroborate  the 
proof  of  their  validity,  unless  some  such  pro- 
ceeding as  that  which  will  be  presently  racii«' 
tioned  takes  place  upon  it.     For  the  registra- 
tion   must   necessarily   take  place   under  a 
mookhtearnama  executed  by  the  party  execa* 
ting  the  principal  conveyance  ;  and  there  can, 
be  on  the  face  of  the  one  no  higher  proof  of 
its  execution  than  there  is  of  the  execution 
of  the  other.     The  same  witnesses  generally 
depose  before  the  Registrar  to  the  execution 
of  both.     But  in  some  of  the   cases  which 
have  come  before  this  Committee  there  has 
been  proof  (and  it  is   unfortunate  that  the 
Registrar  did  not  follow  that  course  in  the 
present  case)  that,  when  such  documents,  ex- 
ecuted by  a  purdah  woman,  have  been  prO; 
duced  for  registration,  the  Registrar  has  seift 
some  officer  as  commissioner  to  the  house  of 
the  lady,  who,  by  examining  her  through  the 
purdah,  after  satisfying  himself  of  her  identiQ^f 
has  obtained  an  acknowledgment  of  her  signa* 
ture. 

Again,  the  mutation  of  names,  though  a 
more  solemn  proceeding,  seems  invariably  to 
have  taken  place  under  a  mookhtearnama  from 
the  Ranee ;  and  we  have  the  distinct  evidence 
of  the  pleader  that  this  Mahomed  Hosseia 
was  acting  in  all  the  Ranee's  litigious  pro- 
ceedings, that  he  was  in  the  habit  of  authoris- 
ing persons  lo  act  for  her,  and  therefore  those 
proceedings  have  not  the  effect  as  against  a 
purdah  woman  which  they  would  have  against 
a  person  capable  of  transacting  hisownbnsi- 
ness  and  acting  for  himself. 

Their  Lordships,  therefore,  looking  to  die 
position  of  the  parties  and  to  the  great  necessity 
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•lof  protecting  these  secluded  women  from 
^Ibe  andue  effects  of  that  influence  which  per- 
iods connected  with  them,  as  the  Moulvie  was 
|yWith  the  Ranee,  may  acquire  over  them,  find 
ptiippossible  to  say  that  upon  the  proof  given 
1)0 establish  these  transactions,  the  High  Court 
Evas  wrong  in  refusing  to  recognize  the  validity 
Uf  any  of  them,  except  the  grant  of  the  mokur. 
[loree  tenure ;  or  that  such  a  conclusion  is 
[inconsistent  with  a  fair  view  of  the  whole  of 
.the  evidence  in  the  cause. 

Forlhesereasons  their  Lordships  most  hum- 
bly advise  Her  Majesty  to  affirm  the  decision 
i  of  the  High  Court,  and  to  dismiss  this  appeal 
with  costs. 


The  26th  March  1872. 

Present : 

Sir  James  W.  Colvile,  Sir  Montague  K.  Smith, 
and  Sir  Robert  P.  Collier. 

Habomedan  Widow— Unpaid  Dower— Aliena- 
tioa  by  Son  for  Life  of  Mother— ETidence— 
Byemokasa — Priority  (among  Creditors). 

On  Appeal  from  the  High  Court  at 
Calcutta.* 

Mussamut  Humeeda  and  others 

versus 

Mussamut  Budlun  and  the  Government. 

lTTic  Priv^  Council  reversed  so  much  of  the  decision  of 
Hie  High  Court  as  ruled  that  the  effect  of  the  arrang^e- 
Wftt  between  the  plaintiff  and  her  son ,  by  which  the  son 
ntioquished  his  share  in  his  late  father's  property,  was 
Bot  that  the  mother  took  an  absolute  interest  in  the 
goperty  in  satisfaction  of  her  claim  for  unpaid  dower, 
wt  that  she  should  have  only  a  life-interest,  the  son 
J^ainiag  the  legal  reversion  in  himself;  thePrivy  Council 
gjog  or  opinion  that  the  creation  of  such  a  life-estate 
wi  Dol  seem  to  be  consistent  with  Mahomedan  usage, 
»dthat  there  ought  to  be  very  clear  proof  (which  had 
lotbccn  shown  in  this  case)  of  a  transaction  so  unusual 
and  so  improbable  amongst  Mahomedans. 

A  widow's  claim  for  unpaid  dower,  when  it  does 
jot,  by  virtue  of  a  bye-mokasa  executed  by  her  hus- 
wnd,  become  a  preferential  charge  on  fche  estate,  con- 
futes a  debt  payable  pari  passu  with  the  demands  of 
wier  creditors. 

The  origin  of  this  suit  was  as  follows : — 
In  the  year  1857,  one  Ali  Kureem,  who 
^ws  accused  of  participating  in  the  rebellion, 
tbsconded,  whereupon,  on  the  10th  of  July 
»857,  an  order  was  issued  by  the  Magistrate 
wPaina  tinder  the  directions  of  the  Comrais- 
Koacrs  of  Circuit,  directing  the  Collector  of 

^t^'^™  t^e  judgment  of  Bayley  and  Roberts,  J  J., 
ttifti'^     ^^ovembcr  1863.    Ssvestre's  Rep.  for  ii>63, 
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the  district  of  Patna  to  report  what  real  pro- 
perty Ali  Kureem  possessed  in  the  district, 
with  a  view  to  its  confiscation. 

The  Collector  reported  that  the  mouzahs, 
and  shares  of  mouzahs,  which  form  the  sub- 
ject-matter of  his  suir,  together  with  some 
others,  belonged  to  All  Kureem,  notwithstand- 
ing the  intervention  of  his  mother,  Mussu- 
mat  Beebee  Budlun,  claiming  them  as  hers, 
which  intervention  the  Collector  designated 
as  but  an  attempt  to  secure  the  property  for 
an  absconded  party. 

In  pursuance  of  this  report  an  order  was 
made  by  the  Judge  of  Patna  adjudging  the 
forfeiture  to  the  Government,  under  Section  2 
of  Act  XXV.  of  1857,  of  all  the  property  so 
claimed  by  Mussumat  Beebee  Budlun,  where- 
upon the  Government  took  possession  of  it, 
and  sold  it  to  several  purchasers. 

On  the  22nd  of  March  1859,  Mussumat 
Beebee  Budlun  instituted  a  suit  against  the 
Government  and  the  purchasers  of  the  pro- 
perty, claiming  to  be  in  possession  of  it  under 
a  valid  title. 

Her  title  to  all  the  mouzahs,  except  two, 
was  in  substance  this  :  That,  upon  h§r  mar- 
riage with  Moulvie  Mahomed  Ali,  the  father 
of  Ali  Kureem,  a  dower  of  100,000  rupees 
and  one  gold  mohur  had  been  assigned  to 
her,  which,  upon  her  husl^nd's  death  in 
1844,  was  unpaid;  that,  thereupon,  Ali 
Kureem,  being  unable  to  pay  it,  relinquished 
his  right  as  heir  of  his  father  to  a  fourteen- 
anna  share  of  the  paternal  property  to  her, 
in  satisfaction  or  part-satisfaction  of  her 
dower.  The  remaining  two-anna  share  she 
claimed  as  widow  and  heiress  of  her  husband. 

Her  title  to  certain  shares  in  the  two  ex- 
cepted mouzahs  (Purhownah  and  Punjkun- 
nah)  was  of  a  different  character.  She  al- 
leged that  she  had  bought  them  of  her  son 
in  1855  for  50,000  rupees,  the  payment  of 
which  she  thus  described. 

She  stated  that,  notwithstanding  the  relin- 
quishment by  Ali  Kureem  of  his  right  of 
heirship,  he  appropriated  to  the  purposes  of 
his  business  (at  some  time  which  is  not 
stated)  40,000  rupees  of  the  paternal  proper- 
ty. That  that  sum  of  40,000  rupees  was,  in 
the  fi^et  instance,  secured  on  the  two  mou- 
zahs in  question,  the  rents  of  which  were 
received  by  her  in  lieu  of  interest;  but  that, 
on  a  subsequent  treaty  for  the  absolute  sale 
of  the  property  to  her  for  50,000  rupees,  the 
said  sum  was  treated  as  part  of  the  purchase- 
money,  and  that  the  remaining  10,000  rupees 
were  paid  to  him  on  the  execution  of  the 
deed  of  sale  on  the  15th  of  March  1855, 
whereupon  these  mouzahs  which  had  been 
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bought  by  AH  Kureeiu,  and  stood  in  his 
name,  were  transferred  to  hers. 

These  allegations  were,  for  the  most  part, 
put  in  issue  by  the  defendants,  whose  case 
was  that  the  plaintiff's  dower  was  no  more 
than  40,000  rupees,  and  it  had  been  paid  in 
the  lifetime  of  her  husband,  that  the  asserted 
renunciation  of  heirship  by  Ali  Kureem  and 
sale  of  the  two  mouzahs  were  fictitious  and 
colorable,  that  Ali  Kureem  was  the  real 
owner  of  the  property,  and  had  so  acted  on 
many  occasions  after  the  supposed  relinquish- 
ment and  sale. 

All  the  issues  were  found  in  favor  of  the 
plaintiff  by  the  Judge  of  Patna,  who  adjudg- 
ed that  the  plainti^  was  entitled  to  all  the 
property  absolutely. 

The  Government  acquiesced  in  this  judg- 
ment, but  the  other  defendants  appealed  from 
it  to  the  High  Court  of  Calcutta.  The  High 
Court  found  that  the  plaintiff  had  a  life- 
interest  only  in  all  the  properly.  From  this 
judgment  both  parties  have  appealed,  the 
plaintiff,  on  the  ground  that  her  interest  was 
absolute  and  not  for  life  only;  the  defend- 
ants, on  the  ground  that  she  had  no  interest 
whatever. 

It  now  becomes  necessary  to  refer,  with 
more  particularity,  to  some  portions  of  the 
judgment  of  tbe  High  Court,  and  of  the 
evidence  on  which  they  are  based. 

With  respect  to  the  property  claimed 
by  the  plaintiff  as  relinquished  to  her  by  her 
son  in  lieu  of  dower,  the  High  Court  thus 
expressed  its  opinion:  *'We  consider  that 
the  plaintiff  has  not  established  her  plea  of 
dower,  nor  does  she  hold  her  husband's  estate 
in  virtue  of  dower.  She,  as  widow  and  one 
of  the  two  heirs  of  her  husband,  inherited 
an  eighth  of  hi«  estate.  The  remainder 
devolved  upon  her  son,  Ali  Kureem,  who,  for 
reasons  best  known  to  himself,  permitted  his 
mother,  Budlun,  to  appear  to  occupy  his 
share  during  his  lifetime,  but  on  the  clear 
and  recorded  stipulation  that,  on  her  death, 
he  would  succeed  to  the  whole  estate." 

Their  Lordships  concur  in  the  finding  of 
the  High  Court,  that  the  plaintiff  has  not 
proved  the  amount  of  dower  which  she 
alleges,  nor  that  she  was  in  possession aof  her 
husband's  property  in  right  of  dower,  in- 
dependently of  an  agreement  with  her  son. 
There  appears  to  have  been  no  "  bye-mokasa!' 
whereby,  in  the  lifetime  of  her  husband,  her 
dower  was  hypothecated  so  as  to*become  a 
first  charge  upon  his  estate ;  consequently  her 
claim  in  respect  of  dower  would  not  have 
priority  over  the  claims  of  other  creditors. 

Having    regard,    however,    to   the  proof 


which  was  given,  that  shortly  after  the  d 
of  Mahomed  Ali  in  1844,  his  widow 
put  into  possession  of  his  property  by 
recorded  consent  of  her  son,  who  admi 
her  right  to  dower,  and  his  inability  to. 
it ;  that,  as  acknowledged  heiress  to 
husband's  whole  estate,  she  received  pajm 
of  debts  due  to  it  and  incurred  liabilii 
enforced  in  one  instance  by  an  action,  to 
debts  owing  from  it;  that  at  the  tinM 
these  transactions  no  motive,  such  as  that 
defrauding  creditors,  was  shown  to  a 
for  Ali  Kureem  Investing  his  mother  with 
fictitious  ownership;  and,  further,  that 
whole  value  of  the  property  was  probabi 
much  less  than  that  of  the  dower,  taking*  if 
at  40,000  rupees,  their  Lordships  see  no 
sufficient  reason  to  disbelieve  the  arrangement 
between  the  mother  and  the  son,  as  it  appears 
on  the  face  of  the  documents  put  in  by  th^ 
plaintiff. 

The  question  remains,  whether  the  effi 
of  that  arrangement  was  to  give  the  plaind 
the  absolute  interest,  or  an  interest  for  li: 
only. 

The  Judges  of  the  High  Court  appear 
have  thought  that  a  claim  for  unpaid  do 
of  whatever  amount,  was  not  the  real  con* 
si  deration  for  the  agreement  between  ti 
mother  and  the  son ;  but  have  found  th 
for  some  other  consideration,  not  disclosed/ 
it  was  agreed  that  the  whole  estate  oC 
Moulvie  Mahomed  Ali  should  be  vested  in', 
his  widow  for  her  life,  and,  on  her  deatbii 
should  devolve  on  her  son.  They  reject  the 
transaction  pleaded,  and  substitute  one  which 
is  hardly  consistent  either  with  the  pleadings 
or  the  proofs  in  the  cause. 

No  document  in  the  nature  of  an  assign* 
ment,  or  an  agreement  defining  the  natm^' 
and  expressing  the  terms  of  the  arrangement' 
between  the  mother  and  the  son,  has  been 
produced  or  proved.  The  documentary  proof 
of  that  arrangement  consists  chiefly  of  the 
proceedings,  under  which  various  portions  of 
landed  property  of  Mahomed  Ali  were, 
immediately^after  his  death,  and,  with  the 
recorded  consent  of  his  son,  transferred  into 
the  sole  name  of  his  widow,  and  of  the 
proceedings  relating  to  a  sum  payable  to  his 
estate,  and  to  a  debt  recoverable  from  it. 

The  position  of  the  mother  and  son  on  the 
death  of  Mahomed  Ali  was  this :  the  former, 
as  sharer,  was  entitled  to  two  annas:  the 
latter  as  "residuary'*  was  entitled  to  the 
remaining  fourteen  annas  of  the  estate,  both 
rights  being  subject  to  the  debts  of  the 
deceased  including  deferred  or  unpaid  dower 
(if  any). 

b^ 


t87i-] 


Civil 


TH£   WEEKLY   REPORTER. 


Rulings, 


527 


There  does  not  appear  to  their  Lordships 
to  be  on  the  record  the  slightest  proof  of  any 
atgreement  on  the  part  of  the  mother  to  con- 
vert her  absolute  interest  in  her  two-anna 
piiare  into  a  life-interest,  so  as  to  give  to  her 
iion  a  reversionary  interest  therein  capable  of 
jbeing  seized  or  sold  under  the  forfeiture 
lor  otherwise. 

[.  Again,  if  the  widow  had  a  claim  for  unpaid 
)iovrer  (and  their  Lordships  think  that,  on  the 
i^dmission  of  All  Kureem  in  1844,  it  must 
Jbe  Uken  that  she  had  such  a  claim),  and  that 
Sdaim  had  not,  by  virtue  of  a  bye-mokasa 
Itxecuted  by  her  husband,  became  a  preferen- 
jtial  charge  on  the  estate,  such  a  claim  would 
iConstitute  a  debt  payable  pari  passu  with 
jihe  demands  of  other  creditors.     In  these  cir- 

Eimstances,  it  was  competent  to  the  son  either 
assign  his  share  of  his  father's  residuary 
tate  to  his  mother  by  way  of  security  for 
lier  dower  (in  which  case  she  would  take  only 
t  redeemable  interest),  or  to  relinquish  it  to 
ler  absolutely  in  satisfaction  of  her  claim. 
In  neither  case  would  it  have  been  essential 
la  such  a  suit  as  this,  which  is  for  the  reco- 
very of  the  possession  to  which  she  was  en- 
titled, and  from  which  she  has  been  ousted,  to 
jrove  the  amount  of  her  dower,  although  the 
ttnission  to  do  so  may  be  urged  as  an  argument 
Id  show  that  the  transaction  pleaded  was 
It  real  but  fictitious. 

The  case  made  is  that  the  son  relinquished 
share  in  his  father's  possession  in  satisfac- 
©  of  the  claim  for  dower.  Such  relinquish - 
ent  would  be  primd facie  absolute ;  and,  if  it 
ere  absolute,  the  widow  would  take  the 
hole  property,  subject  to  the  claims  of  other 
editors.  The  subsequent  acts  of  the  parties 
consistent  with  this  state  of  things.  It 
{ not  follow  that,  because  she  paid  a  small 
^bt  in  full,  she  had  not  a  valid  claim  for 
dower.  The  estate  may  have  been  sufficient 
for  both ;  and,  even  if  it  were  insufficient,  she 
may  have  thought  it  better  to  satisfy  than  to 
lUigate  so  small  a  demand. 

Upon  what  grounds  then  ought  it  to  be  held 
that  what  'the  son  gave  up,  he  gave  up  for 
only  the  life  of  his  mother,  retaining  the  legal 
leversion  in  himself  .^  The  creation  of  such 
a  life-estate  does  not  seem  to  be  consistent 
with  Mahomedan  usage,  and  there  ought  to 
be  very  clear  proof  of  so  unusual  a  transac- 
tion. The  only  grounds  on  which  it  can  be 
inferred  that  the  plaintiff  was  to  take  only  a 
tfe-interest  seem  to  be  the  expressions  in 
^fouUnamah  and  in  the  plaintiff's  petition 
recited  in  the  proceeding  for  the  mutation  of 
names  in  the  case  of  Mouzah  Muzdumpore 
I>oomree.    The  judgment  in  that  case  finds 


generally  that  she  is  in  possession  of  the 
entire  property  left  by  Mahomed  Ali,  "in 
lieu  of  Den  Mohr  receivable  by  her,"  with- 
out any  qualification  as  to  the  extent  of  her 
interest.  Their  Lordships  conceive  that  the 
expressions  in  question  may  be  explained  on 
the  supposition  that  they  may  have  been 
used  to  import  that  the  property  was  to  re- 
main with  the  widow  for  the  full  term  of  her 
life ;  and  that  Ali  Kureem,  as  her  heir,  would 
succeed  to  them  after  her  death.  They  are 
at  all  events  of  opinion  that  these  expressions, 
taken  in  connection  with  the  rest  of  the  evi- 
dence, are  too  weak  to  prove  a  transaction, 
so  improbable  amongst  Mahomedans,  as  an 
alienation  by  the  son  for  the  life  only  of  his 
mother  (a  transaction  consistent  with  the  case 
of  neither  party),  and  that  the  Zillah  Judge 
came  to  the  right  conclusion  when  he  found 
that  the  plaintiff  took  an  absolute  interest  in 
the  properties  left  by  her  husband. 

It  should  be  further  observed,  with  refer- 
ence to  this  part  of  the  case,  that  the  interest  of 
Mahomed  Ali  in  Mouzah  Shackpore  Doom* 
ree  was  in  the  nature  of  a  mortgage-interest 
under  a  zur-i-peshgee  lease;  and  that  Alt 
Kureem,  by  a  deed  of  July  29,  1844,  the 
validity  of  which  does  not  appear  to  be  im- 
pugned, purchased  the  rights  of  the  mort- 
gagor in  this  property.  It  appears,  therefore, 
to  their  Lordships  that,  at  the  date  of  the  for- 
feiture, Ali  Kureem  was  entitled  to  this 
property  subject  to  the  mortgage;  and  that 
his  rights  would  pass  to  the  purchaser  under 
the  forfeiture  and  consequent  sale ;  and  that 
there  should  be  a  declaration  to  that  effect  in 
the  decree. 

It  remains  to  consider  so  much  of  the 
judgment  as  relates  to  the  shares  in  Mouzahs 
Burhownah  and  Punjkunwah,  alleged  by  the 
plaintiff  to  have  been  purchased  by  her  of 
her  son  in  1855. 

The  High  Court  disbelieve  this  sale,  rely* 
ing  on  the  improbability  of  the  account  of  it 
and  of  the  payment  of  the  purchase-money, 
and  also  upon  a  petition  presented  by  the 
plaintiff  in  1852  in  a  proceeding  of  attach- 
ment against  the  property  of  Ali  Kureem, 
wherein  she  claimed  these  mouzahs  on  the 
ground  that  they  had  belonged  to  her  late 
husband,  who  had  purchased  them  ^^benamee'* 
in  the  name  of  his  son,  and  that  they  were 
transferred  to  her,  together  with  the  rest  of 
her  husband's  property,  under  the  before- 
mentioned  arrangement  with  her  son — a  state- 
ment manifestly  inconsistent  with  her  conten- 
tion in  this  suit. 

So  far  their  Lordships  concur  with  the 
High  Court,  but  are  unable  to  concur  with 


^iS 


Civii 


THE    WEEKLY    REFORIER. 


Rulings, 


[Vol.  XVtt 


iheir  finding  which  follows  that  the  plaintiff 
possessed  a  life-interest  in  these  mouzahs — a 
finding  which  appiears  to  their  Lordships  to 
be  neither  in  accordance  with  the  allegations 
nor  with  the  proofs  in  this  suit.  1 

The  High  Court  were  undoubtedly  justi-  | 
fied  in  treating  the  fact  of  the  plaintiff  having,  | 
in  her  petition  of  1S52,  told  a  story  inconsist- 1 
ent  with  her  present  case,  as  throwing  i 
discredit  on  that  case  and  affecting  her  credibi-  | 
lity,  but,  in  their  Ix)rdships'  opinion,  were  ' 
not  justified  in  treating  her  allegation  in  that . 
petition  of  a*' ^^//a;;/^^"  purchase  by  her  hus-  j 
band  as  proof  in  her  favour  of  that  fact  in 
this  suit  wherein  she  does  not  even  allege  it. 

If  the  plaintiff  is  entitled  to  recover  pos- 
session of  the  two  mouzahs  in  this  suit,  it 
must  be  on  the  sole  ground  which  she  has 
pleaded,  viz.,  a  purchase  from  her  son,  and  on 
her  failing  to  prove  this,  judgment  must  be 
pronounced  as  to  so  much  of  her  claims  for  the 
defendant. 

Their  Lordships  will,  therefore,  humbly  re- 
port to  Her  Majesty  as  their  opinion  that 
both  the  appeal  and  the  cross-appeal  ought 
to  be  allowed,  and  that  the  decrees  of  the 
High  Court  of  Judicature  at  Fort  William  in 
Bengal  of  the  25th  November  1 863,  and  like- 
wise the  decree  of  the  Zillah  Court  of  Patna 
of  the  8ih  Marcl^i86i,  ought  to  be  reversed, 
and  that,  in  lieu  of  the  said  decrees,  it  should 
be  ordered  and  declared  by  Her  Majesty  in 
the  following  terms  : — 

X.  That  it  should  be  ordered  and  declared 
that  the  plaintiff  was  and  is  absolutely  enti- 
tled to  whatever  interest  belonged  to  her  late 
husband  in  the  several  properties   sued  for 
other  than  the  5  A  annas  of  the  entire  sixteen 
annas  of  Talooka  Kusba  Burhownah  ;  and 
likewise  other  than«the  one-third  share  of  the 
entire  sixteen  annas  of  Mouzah  Budara  Punj- 
kunwah,  and  that  she  is  entitled  to  recover 
th<i  possession  of  such  properties  with  mesne 
profits  from  the  date  of  dispossession,  but 
subject,  as  to  Mouzah  Shackpore  Doomree,  to 
the  right  of  redemption  vested  in  Moulvie 
Ali    Kureem   by  virtue   of   the   conveyance 
from    Amerooniosa    Begum   of   the   auh  of 
July  1844,  which  is  hereby  declared  to  have 
passed  to  and  become  vested  in  the  defenidant, 
the  purchaser  of  that  property,  under  the  for- 
feiture and  sale. 

2.  That  it  snould  be declaredthat  the  plaint- 
iff having  failed  to  establish  her  title  to  the 
shares  of  the  two  mouzahs  above  excepted,  her 
suit  as  to  those  properties  ought  to  be  dis- 
missed. 

3.  That  it  be  ordered  that  the  costs  of  the 
litigation  in  India  in  both  Courts  ought  to  be 


apportioned  between  the  plaintiff  and  defend 
ants  according  to  the  coarse  of  the  CoQiti 
of  India  in  cases  where  the  plaintiff  is  oni) 
partially  successful,  and  that  each  party  pay 
their  own  costs  of  this  appeal. 

4.  That  the  cause  be  remitted  totbeHigi 
Court  to  give  effect  to  these  orders  and  decfab* 
rations,  and  carry  the  same  into  executioii. 


The  8th  April  1872. 
Present : 

The  Hon'ble  H.  V.  Bayley  and  Dwarkanath 

Mitter,  Judges, 

Cause  of  Action  (Joinder  of) — Different  Tities— 
Joint  Family— Rule  as  to  Increjneat 

Case  No.  1230  of  1871. 

Special  Appeal  from  a  decision  pasud  by 
the  Judge  of  Mymensinghy  daUd  iht  jjik 
July  tSyi,  reversing  a  decision  of  the 
Subordinate  Judge  of  that  District,  dated 
the  2'jth  August  jS6(^. 

Kalee  Sunkur  Bhadooree  (Plaintiff), 
Appellant^ 

versus 

Kshan  Chunder  Bhadooree  (Defendant), 

Respondent. 

Bahoos  Romesh    Chunder  Mitter  and  Hm 
Chunder  Banerjet  for  Appellant. 

Baboos   Mohinee  Mohun    Hoy  and   ^^M 
Lall  Mitter  for  Respondent. 

The  mere  claiming  of  three  shares  of  money 
under  a  bond  executed  in  favour  of  plaintiff  m^oM 
jointly,  under  different  titles  derived  by  plaintiff  fr 
different  persons  in  different  wavs.  cannot  an w 
unity  of  the  cause  of  action  on  which  the  suit  is  brougt 

Where  one  of  the  members  of  a  joint  undivjdwl  fafl 
ly  purchases  for  the  benefit  of,  and  with  funds  Wongifl 
to,  the  family,  he  is  entitled  to  such  a  share  0/ the  pr 
pcrty  covered  by  that  purchase  as  is  equal  to  "'***"^\ 
share  in  the  corprts  of  the  esUte,  on  the  pnncip'c  » 
the  increment  must  follow  the  same  rule  as  the  wff 

Bayley,  J.-^Wk  are  of  opinion  than!] 
decision  of  the  lower  Appellate  Court  ij 
this  case  ought  to  be  reversed,  and  a  decrci 
entered  in  favour  of  the  plaintiff  fora  '^^*] 
61  gundas  share  of  the  money  flB| 
under  the  bond  which  forms  the  siihm 
matter  of  this  suit.  The  plea  of  ^^^^ff^i 
upon  which  the  first  part  of  lh«  J^^^^J 
decision  is  based,  appears  to  tis  to  "^  J 
erroneous,  and  the  pleader  for  the  re^ 
ent    very    properly  admitted  that  | 

not   in   a   position   to  support  tne  j    e    1 
opinion  on  that  plea.    The  mere  tici     \ 
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file  plaintiff  claimed  13  annas  of  the  money 
Ine  under  the  bond  in  question  under  differ- 
8&t  titles  derived  by  him  from  different 
persons  in  different  ways,  cannot  possibly 
tfect  the  unity  ■  of  the  cause  of  action  on 
jAich  the  suit  is  brought.  The  money  is 
poe  on  a  bond  executed  in  favor  of  several 

Crsons  jointly,  the  plaintiff  being  one  of 
^  sm,  and  the  plaintiff  now  claims  to  recover 
M  only  his  original  share  in  that  money 
lot  also  two  other  shares  admittedly  be- 
piging  to  two  of  the  several  obligors,  and 
[thich,  he  says,  have  devolved  upon  him,  the 

Cby  right  of  inheritance,  the  other  by 
of  purchase. 

Under  these  circumstances,  the  only  re- 
imaining  sharer,  namely,  the  defendant  No.  4, 
;laving  refused  to  join  him  in  this  suit,  the 
jplaimiff  has  made  him  a  defendant,  and  the 
[«ait  is  for  the  entire  amount  due  to  him 
under  the  various  titles  above  referred  to. 
Itisqaite  clear  that  there  was  no  misjoinder 
of  causes  of  action  in  this  case,  and  that  the 
^it  was  properly  framed  and  properly  enter- 
toed  by  the  Court  of  the  first  instance. 

The  next  question  which  arises  is,  as  to 
the  extent  of  the  share  to  which  the  plaint- 
iff is  entitled.  That  "he  is  entitled  by  virtue 
^his  own  ancestral  right  to  a  5-annas  share 
(tf  the  debt  in  question  is  not  disputed.  The 
(laintiS  farther  claims  another  5  annas 
which  belonged  to  one  of  the  co-parceners, 
Kalee  Pershad,  by  right  of  inheritance,  as 
'^ell  as  a  3-annas  share  which  belonged  to 
ne  Chunder  Kant,  and  which  the  plaintiff' 
lieges  was  sold  to  him  by  the  said  Chunder 

ant  under  a  bill  of  sale  executed  in  1272. 

With  reference  to  the  5-annas  share  which 
admittedly  belonged  to  Kalee  Pershad,  it  is 
■^uite  clear  that  the  plaintiff  is  entitled 
I0  a  decree.  The  relationship  between  him 
ind  Kalee  Pershad  is  not  disputed.  The 
plaintiff  is  the  nephew  of  Kalee  Pershad, 
aad  it  is  admitted  by  the  defendant  that  he, 
^  defendant,  is  the  nephew  or  the  brother's 
son  of  the  plaintiff.  So  that,  in  the  absence 
of  any  nearer  sapindah  of  Kalee  Pershad, 
^be  plaintiff  is  undoubtedly  entitled  to  take 
'ank  before  the  defendant  No.  4,  in  the  cate- 
gory of  Kalee  Pershad's  heirs.  Nor  did  the 
defendant  No.  4,  rest  his  case  upon  the 
ground  that  there  were  any  such  nearer 
relatives,  and  his  answer  to  the  plaintiff's 
claim  with  reference  to  this  5  annas  was  that 
^nat  share  ought  to  be  divided  between  him 
^dthe  plaintiff,  according  to  certain  prqpor- 
^ons  specified  in  a  deed  of  angshonamah 
*"Cged  to  have  been  executed  by  all  the 
Members  of  the  family  in  1272.    It  is  true 


that  the  learned  Judge  in  the  Court  below 
has  not  expressed  any  opinion  as  to  the 
correctness  or  otherwise  of  this  document ; 
but  having  had  it  read  to  us,  we  find  that  it 
in  no  way  supports  the  ground  upon  which 
the  defendant  No.  4  relies.  There  is  no 
provision  to  show  that  any  share  of  the 
family-property  which  would  devolve  upon 
any  member  of  the  joint  family  by  right  of 
inheritance  should  be  divided  between  all 
the  members  in  proportion  to  the  original 
share  of  each  member  -in  the  corpus  of  the 
family-estate. 

There  remains  then  the  3-annas  share 
which  the  plaintiff  alleges  was  purchased 
by  him  in  1272  from  one  Chunder  Kant. 
The  Lower  Appellate  Court  has  dismissed 
this  part  of  the  plaintiff's  case  on  the  ground 
that  the  plaintiff  has  failed  to  prove  that  he 
made  that  purchase  from  his  own  exclusive 
funds,  and  not  from  the  funds  of  the  joint 
family.  It  is  admitted  that,  at  the  time 
when  this  purchase  was  made,  the  plaintiff 
and  the  defendant  No.  4  were  living  together 
as  members  of  a  joint  undivided  Hindoo 
family ;  and  it  is  also  admitted  that  the 
plaintiff  was  the  manager  of  the  joint  es- 
tate. Under  such  circumstances,  the  Judge 
was  quite  right  in  calling  on  the  plaintiff  to 
show  that  the  purchase  in  qui^stion  was  made 
him  from  his  own  exclusive  funds,  and  not 
from  the  funds  of  the  joint  undivided  family, 
of  which  he  was  the  managing  member. 
It  is  said  that  the  Judge  has  not  specifically 
noticed  a  certain  decision  produced  by  the 
plaintiff  in  support  of  his  allegation  on  this 
point ;  but  we  think  that  this  omission  ought 
not  to  be  allowed  to  operate  as  a  valid 
ground  of  special  appeal,  so  as  to  justify  our 
interference  with  the  deci«ion  of  the  Lower 
Appellate  Court.  There  was  a  heavy  burden 
on  the  plaintiff  to  prove  most  clearly  and 
distinctly  the  special  allegation  on  which  he 
came  to  Court ;  and  having  heard  the  decision 
on  which  his  pleader  relies,  we  think  that 
the  omission  by  the  Lower  Appellate  Court  to 
notice  it  in  its  judgment  is  not  such  an  error 
in  law  as  would  warrant  us  to  remand  this 
case  for  further  investigation,  when  that 
CourUhas  expressed  a  clear  opinion  that  the 
plaintiff  failed  to  give  any  proof  whatever 
to  show  that  the  3  annas  of  Chunder  Kant 
were  purchased  by  him  from  his  own  exclu- 
sive funds.  But  notwithstanding  that,  we 
uphold  the  Judge's  decision  on  this  point.  A 
further  question  arises  as  to  whether  the 
plaintiff,  as  one  of  the  members  of  the  joint 
family,  is  not  entitled  to  recover  in  this  suit 
his  share  of  the  property  by  the  purchase. 
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On  this  point,  we  think  the  decision  of  the 
Lower  Appellate  Court  requires  some  modi- 
fication. Admitting  the  correctness  of  the 
defendant's  allegation,  m.,  that  the  pur- 
chase of  Chunder  Kant's  share  was  made 
by  the  plaintiff  for  the  benefit  of  the  joint 
undivided  family  and  with  funds  belonging 
to  it,  it  seems  to  be  clear  that  the  plaintiS 
would  be  entitled  to  such  a  share  of  the 
property  covered  by  the  purchase  as  would 
be  equal  to  his  original  share  in  the  corpus 
of  the  estate.  The  increment  must  follow 
the  same  rule  as  the  corpus,  and  according 
to  that  rule,  a  i  o- 1 3th  share  of  Chunder  Kant's 
3  annas,  equal  to  2  annas  6  and  12- 13th  gun- 
dahs,  ought  to  be  awarded  to  the  plaintiff. 

Under  these  circumstances,  we  think  that 
the  plaintiff's  claim  ought  to  be  decreed  to 

the  extent  of  a  12  annas  6'  gundahs  share 

of  the  money  due  under  the  bond  on  which 
this  suit  was  brought. 

The  defendant  No.  4  must  pay  to  the 
plaintiff  half  the  costs  incurred  by  the  latter 
in  all  the  Courts.  The  remaining  costs 
ought  to  be  borne  by  the  parties  respectively. 


The  13th  April  1872. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Dwarkanath 

Mitter,  Judges. 

Contribution— Bond— Consideration^Mutual 

benefit 

Case  No.  1367  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Rajshahye,  dated 
the  12th  September  iSyi,  affirming  a 
decision  of  the  Subordinate  Judge  of 
Boaleahf  dated  the  22nd  November  tSyo. 

Kashee  Doss  Sandyal  (Plaintiff),  Appellant, 

versus 

m 

Gobind  Nath  Lahory  (Defendant), 
Respondent, 

Baboo  Kashee  Kant  Sen  for  AppellaifE. 

Baboo  Bhyrub  Chunder  Banerjee  for 
Respondent. 

In  a  suit  for  contribution  it  must  be  distinctly  proved 
that  both  parties  enjoyed  the  benefit  of  the  object  to  the 
gaining  of  which  they  executed  a  oond  jointly. 

Bayley,  J. — There  is  no  ground  for  this 
special  appeal.  It  may  be  true  that,  in  regard 


to  the  raising  of  the  money  for  the  considera- 
tion for  the  price  of  the  carriage  referred  to 
in  this  litigation,  the  plaint  iff- zemindar  andj 
his  mookhtear  joined  in  the  bond,  and  farther i 
a  joint  decree  may  have  been  passed  against t 
them,  under  which  they  would  be  liable  for 
payment  to  the  person  to  whom  the  bond  was 
executed;  but  in  a  suit  for  contribtttion  likt 
this,  it  has  to  be  distinctly  proved  that  both 
the  parties  enjoyed  the  benefit  of  the  objeot 
to  the  gaining  of  which,  m.,  the  possession  of 
the  carriage,  they  executed  the  bond  jointly. 
There  is  no  proof  in  this  case  that  the  mookh* 
tear  enjoyed  that  benefit,  although  the  Judge 
has  found  that  the  mookhtear  may  have  once 
or  twice  used  the  carriage  in  going  to  the 
Court,  and  there  is  a  finding  of  fact  that  the 
purchase  was  made  for  the  benefit  01  the 
zemindar  only. 

The  judgment  of  the  Lower  Appellate 
Court  seems  to  be  perfectly  correct ;  at  any 
rate  there  is  no  such  error  in  law  as  would 
justify  our  interference  in  special  appeal 

We,  therefore,  dismiss  this  special  appeal 
with  costs. 


The  15th  April  1872. 

Present  : 

The  Hon'ble  Sir  Richard  Couch,  Kt^ 
Chief  Justice,  and  the  Hon'ble  Dwarka- 
nath Mitter,  Judge. 

Limitation --Act  XIV.  of  1859,  s.  i,  cL  i^—Co- 
shares— No  Division  of  Money  or  Payment 

Case  No.  iix  of  1872. 

Special  Appeal  from  a  decision  passed  bj 
the  Officiating  Judge  of  Baci^ergungt* 
dated  the  lOth  July  iSji,  reversing  a 
decision  of  the  Moonsiff  of  Mehendu' 
gunge,  dated  the  jist  December  i8jo, 

Bhujohuree  Paul  (Defendant),  Appellant, 

versus 

Huro  Shoonduree  Debee  (Plaintiff), 
Respondent, 

Baboo  Alotee  Lai  I  Mookerjee  for  Appellant 

Baboos  Doorga  Mohun  Doss  and  Kashee 
Kant  Sen  for  Respondent. 

Proof  of  payment  is  not  necessary  to  bring  a  case 
within  Clause  13,  Section  1,  Act  XIV.  of  1859;  bit  tfce 
limitation  therein  prescribed  will  apply  to  the  case  of  a 
person  'bntitled  to  a  share  in  property  and  simply  en- 
joying^ the  property  with  the  co-sharer,  there  being  no 
division  of  money  or  any  payment  at  aU  made  betweea 
them. 
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Couchy  C.  J, — There  are  two  objections 
raised  in  this  case — the  6rst,  that  the  Appellate 
Court  was  wrong  in  not  allowing  the  objection 
10  be  raised  before  it  that  there  was  no  proof 
of  jibe  conveyance  to  the  plaintiff  from  her 
husband ;  the  second,  that  the  finding  of  the 
Appellate  Court  was  wrong  with  regard  to 
the  law  of  limitation,  because  it  was  not  suf!i- 
dent  to  show  that  Doya  Moyee  was  in  pos- 
session of  the  property  with  the  other  parties 
entitled  to  share  in  it ;  it  was  necessary  also 
to  prove  some  payment  to  her  to  bring  the 
case  within  the  13th  Clause  of  the  ist  section 
of  the  Limitation  Act. 

With  regard  to  the  first  question,  it  appears 
that  the  defendant  did,  in  his  written  state- 
menti  raise  the  question  that  the  conveyance 
to  the  plaintiff  was  false ;  but  issues  were 
framed,  of  which  the  first  was,  had  the  plaint- 
iff's vendor,  a  childless  widow,  power  to 
sell?  There  being  no  issue  framed  whether 
there  was  an  actual  sale  or  conveyance  to  the 
plaintiff,  therefore,  not  only  was  there  an 
omission  to  raise  the  issue,  but  there  was  an 
issue  which  implied  that  there  had  been  a  sale. 
The  fourth  issue  implies  that,  and  raises  the 
question  whether  there  was  power  to  sell. 

It  appears  that,  after  these  issues  had  been 
framed,  a  day  was  fixed  for  the  hearing  and 
the  case  was  heard,  the  defendant  being  re- 
presented by  a  pleader,  and  no  objection  was 
taken  to  the  issue  as  framed.  It  was  not  said 
that  the  question  now  raised  was  omitted  to 
be  raised  by  the  Moonsiff,  but  the  suit  was 
allowed  to  proceed  upon  those  issues  and 
be  judgment  to  be  given.  We  think,  under 
those  circumstances,  it  was  not  competent  for 
the  defendant  to  Uke  the  objection  after- 
wards. If  it  had  then  been  taken,  no  doubt 
i  formal  issue  would  have  been  framed ;  and 
looking  to  what  there  is  in  the  proceedings, 
rethink  there  can  be  no  doubt  what  the  find- 
ing upon  that  issue  would  have  been,  and 
that,  in  reality,  the  defendant  has  not  been 
affected  by  the  omission  to  raise  the  issue  as 
regards  the  merits  of  the  case.  Consequent- 
')'>  it  is  not  an  objection  which  can  be  given 
effect  to  on  special  appeal. 

With  regard  to  the  other  question  arising 
on  the  law  of  limitation,  there  is  the  decision 
of  this  Court,  which  is  quoted  by  the  Appel- 
late Court,  reported  in  1 1  Weekly  Reporter, 
P-  338,  expressly  in  point,  and  we  quite  agree 
in  that  decision.  The  law  of  limitation  must 
receive  a  construction  which  will  make  it 
applicable  to  cases  which  must  arise  of  a 
person  entitled  to  a  share  in  property,  and 
»«nply  enjoying  the  property  with  the  co- 
"tiarers,  there  being  no  division  of  money  or 


any  payment  at  all  made  between  them.  If 
the  law  of  limitation  did  not  receive  a  con- 
struction which  would  include  such  cases,  it 
would  leave  many  cases  quite  unprovided  for. 
The  language  of  the  Limitation  Act,  we 
think,  must  be  construed  so  as  to  include  such 
cases.  We  quite  concur  in  the  decision  re- 
ferred to,  and  think  the  appeal  must  be  dis- 
missed with  costs. 


The  15th  April  1872. 

Present: 

The  Hon'ble  H.  V.  Bayley  and  Dwarkanath 

Mitter,  Judges, 

Auction-sale  for  arrears  of  Revecne— Purchas- 
er (bound  by  conditions  of  Sale,  not  by  repre- 
sentations of  Private  Parties). 

Case  No.  1364  of  1871. 

Special  Appeal  from  a  decision  parsed  by 
the  Judicial  Commissioner  of  Assam, 
dated  the  19th  July  i8yr,  affirming  a 
decision  of  the  Officiating  Deputy  Com- 
missioner of  Goalparah,  dated  the  nth 
August  tSyo, 

Pirthee  Ram  Chowdhry  Roy  Bahadoor 
(Plaintiff),  Appellant, 

versus 

The  Collector  of  Goalparah  (Defendant), 

Respondent, 

Mr.  J.  S,  Rochfort  and  Bahoos  Mohinee 
Mohun  Roy  and  Prionath  Banerjee,  for 
Appellant. 

Bahoos  Unnoda  Pershdd  Banerjee  and 
Jugodanund  Mookerjee,  for  Respondent. 

A  purchaser  at  an  auction-sale  for  arrears  of  revenue  is 
to  be  bound,not  by  what  is  represented  to  him  by  pnvate 
parties  (1.  ^.,theSerishtadar  and  other  officers,  as  in  this 
case),  but  by  the  conditions  which,  previous  to  the  sale, 
are  published  by  a  notification  in  the  Official  Gazette. 

Biiyley,  y.— This  is  a  suit  by  the  plaintiff 
against  the  Government  for  declaration  of 
the  revenue-free  character  of  a  ctrUm  j'ulkur 
whic&*  he  alleged,  he  purchased  at  an  auction- 
sale  for  the  sum  of  Rs.  1,225  under  the 
impression  that  the  mehal  would  be  revenue- 
free,  subject  only  to  the  payment  of  seven 
annas  per  annum  on  account  of  "road  cess.'' 
The  plaintiff  avers  that  before  the  sale  he  was 
told  by  the  Serishtadar  and  other  officers, 
but  not  by  the  Collector,  the  presiding  officer, 
that  the  mehal  would  pass  under  the  pur- 
chase free  of   Government   revenue.     It  is 
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true  that,  subsequent  to  the  sale,  the  tnehal 
was  entered  in  the  registry  under  the  head  of 
(f^^^)   '*  rent-free  ;  '  but  the   law   is   clear, 
viz,,  that  a   purchaser  at  auction   is   to  be 
bound,  not  by  what  is  represented  to  him  by 
private  parties,  but  by  the  conditions  which, 
previous  to  the  sale,  are  published  in  the  noti- 
fication contained  in  the  Government  or  Offi- 
cial Gazette ;  and  it  is  admitted  that  in  this  case 
the  notification  in  the  Government  Gazette 
and  other  notifications  have  not  the  slightest 
reference  to  the  mehal  being  about  to   be 
sold  revenue-free,  but  that,  on  the  contrary, 
it  was  distinctly  stated  in  those  notifications 
that  the  mehal  would  be  subject  to  the  pay- 
ment of  the  usual  Government  revenue;  and 
this  is  also  mentioned  in  the  sale-certificate 
which  forms  the  title-deed  of  the  plaintiff. 
The  suit,  therefore,  being  for  a  declaration 
of    right,    and    it   being    found,    under   the 
circumstances  stated  above,  that  no  such  right 
can    possibly   accrue    to   the    plaintiff,    we 
cannot  make  the  declaration  that  is  asked  for. 
The   special   appeal   must,   therefore,  be 
dismissed.     We  think  the  defendant  is  en- 
titled to  his  costs  of  this  appeal,  because 
even  if  it  were  the  case  that  the  Serishtadar 
had   told   the  plaintiff  that  the  mehal  was 
being  sold  free  of  revenue,  still  the  plaintiff 
was  bound  to  loek  to  the  conditions  notified 
for  general  information  in  the  Government  or 
Official  Gazette,  which,  it  is  admitted,  he  did 
not  do.     Moreover,  there  is  no  proof  that  any 
statement  was  made  by  any  officer  officially 
that  the  mehal  was  to  be  free  from  payment 
of  Government  revenue. 


The  i6ih  April  1872. 

Preient : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chief 
Justice,  and  the  Hon'ble  A.  G.  jMacpher- 
son.  Judge, 

Railway  Company— Railway  Receipt  (Effect  of) 
—Wrongful  Delivery— Authority  coupled 
with  Interest— Revocation— Equitable  Title. 

An  Appeal  from  the  judgment  <^  the 
Hon  hie  W,  Markby,  exercising  the  Ori- 
ginal Civil  Jurisdiction  of  the  High 
Court, 

Francis  Arthur  Eaglelon  (Plaintiff), 
Appellant, 

versus 

The  East  Indian  Railway  Company 
(Defendants),  Respondents, 


Mr,  Evans  and  Mr.  Macrae^  for  the 

Appellant. 

Mr,  Marindin  and  Mr,  Marsden^  for  the 

Respondents. 

Suit  against  a  Railway  Company  for  the  x^ahie  d 
poppy-seeds  consigned  by  C  and  Co.  to  plaintiff  in  odb( 
to  meet  the  acceptances  which  he  had  given  for  th« 
accommodation  of  C  and  Co.,  which  seeds  had  beeii 
received  by  defendants  at  Patna  for  delivery  to  platn^ 
or  his  order,  at  Howrah  according  to  a  raiiway  rece^^ 
sent  to  plaintiff  by  C  and  Co.,  wherein  plaintiff  «u 
named  as  consignee,  but  which  seeds,  instead  of  b«Bg 
delivered  to  plaintiff  or  to  S  and  Co.  (plaintiff's  trendee^ 
by  plaintiff's  order  upon  payment  of  the  freight  Igf 
S   and   Co.,   had  been    delivered    by    defendar*ts  to 

T  and  Co. 

Hkld  that  the  handing  over  by  C  and  Co.  of  the 
railway  receipt  to  the  plaintiff  passed  the  r^r^t  of 
possession  and  property  m  the  seeds  from  C  and  Qq,  io 
plaintiff,  and  that  the  putting  of  the  seeds  into  Sa«d 
Co.  's  bags  at  Patna  did  not  vest  the  property  in  S  aad  Co. 
and  affect  plaintiff's  right ;  that  plain tiff^  was  not  xyseset 
agent  of  C  and  Co.  but  had  a  substantial  interest  in  the 
consignment ;  and  that  the  authority  given  by  C  and  Go. 
to  plaintiff  was  an  authority  coupled  with  an  interest, 
which  neither  C  and  Co.  nor  defendants  could  revoki^ 
and  that  as  there  was  nothing  in  the  correspondence  to 
show  that  plaintiff  had  notice  of  T  and  Co.'s  equi^jll 
title,  defendants  were  not  justified  in  delivering  the giMXll 
to  T  and  Co.  and  were  liable  for  the  wrongful  delivery, 

Ik  this  case  the  plaintiff  sued  the  defendant 
for  the  recovery  of  Rs.  5,588-4,  being  the 
value  of  747  bags  of  poppy-seed  with  interest 
thereon  from  the  26th  June  1871. 

The  facts  of  the  case  will  sufficiently 
appear  from  the  Judgments  of  the  Lower  and 
Appellate  Courts.  The  former  was  given  as 
follows  by — 

Markhy,  /.—In  this  suit  the  pl^ntiff 
claims  to  recover  from  the  defendants  the 
value  of  747  bags  of  poppy-seed  which 
were  in  the  possession  of  the  defendants, 
and  which,  the  plaintiff  says,  ought  to  have 
been  delivered  to  him  but  were  not.  ^ 

The  plaintiff  does   not  claim  to  be  the 
owner   of  the   goods,   the   short  history  of 
which  is   as   follows :  A   person  trading  as 
Cohen   Brothers   had,    through    a  firm  ^i 
brokers  known  as  Toulmin  and  Co.,  entered 
into   a   contract  with  Messrs.  Schilizzi  a»^ 
Co.,  of  Calcutta,  for  the  delivery  tp  them  of 
200  tons  of  poppy-seed,  to  be  delivered  at 
Howrah  during  May  and  June  in  lots  of  50 
tons  at  a  lime  or  more.     In  part  perforao- 
ance    of    this    contract,    the  747    "^^^  ^ 
poppy-seed,  containing  1,494  maundsor55 
tons,  were  despatched  by  the  plaintiff's  agent 
at  Patna  to  be  sent  by  the  defendant's  rail*^ 
to  Howrah ;  and  in  the  railway  receipt  vrb»cft 
the  defendants  then  gave,  and  which  w^  « 
the  usual  form,  the  plaintiff  was  named  as 
the  consignee ;  and  when  the  goods  airivca 
at   Howrah,   the    defendants    notified  tb«r 
arrival  to  the  plaintiff,  who  directed  thai  the 
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eoods  ahoald  be  delivered  to  Schilizzi  and 
ux,  but  (he  defendants,  notwithstanding, 
delivered  them  to  Toulmin  and  Co. 

Upon  these  bare  facts  which  were  admit- 
ted,, the  irfaintdf  claimed  a  decree  without 
foiog  iMo  evidence,  noless  the  defendants 
ifiDiiki  XDek&  some  answer ;  hot  I  declined  to 
InU  open  the  defendants  to  go  into  their  case 
lopon  these  admissions,  the  plainti£F  being 
Qaiy  ihe  consignee,. and  not  having,  so  far  as 
^  a{>peared,  any  contract  with  the  defend- 
tefits,  or  any  property  in  the  goods  whatso- 

The  plaintiff  then  opened  his  whole  case, 
Bbicb  was,  that  the  goods  were  despatched  by 
Cohen  Brothers  to  him  for  the  specific  pur- 
|oae  of  meeting  a  bill  for  Rs.  10,000,  drawn 
If  Cohen  Brothers,  and  accepted  by  him- 
^,  which  bill  would  fall  due  on  the  26th  of 
Jose,  and  tbe  plaintiff  alleged  that  the 
pods  were  ao  despatched,  in  fulfilment  of  a 

Kise  hy  Cohen  Brothers  that  this  accept- 
siKnild  be  covered  before  maturity.  On 
pt  part  of  the  plaintiff  I  was  asked  to  raise 
the  following  issues : — 

1.  Whether  the  plaintiff  had  any  such 
interest  in  the  goods  as  would  entitle  him  to 
tbe  possession  ^  them  ? 

2.  Whether  the  plaintiff  had  not  obtained 
tDDstxuctive  possession  of  the  goods  before 
Die  conversion  of  them  by  the  defendant  ? 

The  defendants  asked  to  raise  the  following 
issues : — 

S*  In  whom  was  the  property  in  these 
s  at  the  dale  of  the  alleged  conversion  ? 

4-  Whether  or  not  the  plaintiff  -had  any 
ight  of  possession,  and,  if  so,  whether  the 
Mendants  had  any  notice  of  such  right  ? 

5.  Whether,  if  the  plaintiff  had  at  any 
ttfte  any  right  m  or  over  these  goods  or  the 
Proceeds,  that  right  was  not  itself  subject  to 
the  prior  tight  of  Toulmin  and  Co.  ? 

6.  Whether,  if  the  plaintiff,  had  at  any 
time  any  right,  that  right  was  not  determin- 
^  and,  if  so,  when  ? 

7-  Whether  there  was  any  conversion  ? 
.  Both  plaintiff  and  defendants,  whilst  each 
insisting  on  their  own  right  to  establish  a 
special  claim  to  these  goods,  objected  to  the 
othec  side  doing  so,  bat  I  considered  that  the 
best  course  was  to  raise  all  the  issues. 

The  facts  of  the  case,  as  I  find  them  to  be, 
ve  that  a  ceitam  Mr.  Cohen,  under  the 
i^^e  of  Cohen  Brothers,  had  been  doing  an 
^^onntry  tiade  tn  cottonseed  and  other  pro- 
<hioe,  evidently  on.  a  very  hmited  capital,  and, 
^is  usual  in  such  cases,  was  constantly  press- 
es his  edrrespoiidcnts  in  Calcutta  to  the 
^ttinost  for   ad[vances.    He    hs^d    been    in 
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correspondence  with  Toulmin  and  Co.  upon 
this  subject ;  and  in  December  1870,  Toulmin 
and  Co.  agreed  to  allow  him  to  draw  Rs.  5,000 
against  cotton  to  arrive  in  Calcutta  before 
the  drafts  matured.  Mr.  Cohen  thereupon 
authorized  Toulmin  and  Co.  to  receive  pay- 
ment on  account  of  Cohen  Brothers  on  goods 
sold  and  delivered  through  Toulmin  and  Co. 
In  February  Mr.  Cohen  was  contemplating 
an  extension  of  his  operations  to  the  pur- 
chase of  oil-seeds,  and  a  good  deal  of  corre- 
spondence ensued  as  to  the  terms  on  which 
he  was  to  get  advances.  In  his  letter  of 
February  35th,  he  asks  permission  "to  draw 
upon  Toulmin  and  Co.  in  the  nsual  way,  and 
to  meet  the  bill  which  would  fall  due  before 
the  tinjjB  (rf  delivery.  We  would,"  he  says, 
'*  draw  upon  the  buyers,  and  place  you  in 
funds."  On  the  and  March  Toulmin  and  Co. 
informed  Mr>  Cohen  that  they  had  sold  on 
his  account  to  Messrs.  Schilizzi  and  Co.  aoo 
tons  of  poppy-seed  on  the  terms  which  I 
have  aheady  stated,  but  added  that  this  firm 
would  not  allow  itself  to  be  drawn  upon.  In 
order  to  meet  this  difficulty,  and  to  enable 
Cohen  Brothers  to  make  a  beginning,  Toul* 
min  and  Co.  said :  '^  We  will  allow  you  to 
draw  on  ourselves  to  the  extent  of  the  value 
of  50  tons  before  despatch.'  To  this  letter 
Mr.  Cohen  sent  rather  a  vag«e  reply,  hinting 
at  his  intention  to  seek  accommodation  else- 
where. On  the  14th  April  Mr.  Cohen  asked 
permission  to  draw  on  Toulmin  and  Co.  at 
61  days  for  Rs.  10,000,  saying  that  poppy 
and  cotton  would  be  sent  soon.  Toulmin  and 
Co.  declined,  however,  to  go  beyond  their 
permission  to  draw  in  advance  to  the  extent 
of  50  tons  of  seed.  Accordingly  Mr.  Cohen, 
on  the  i8ih  April,  inquired  of  his  agent 
at  Fyzabad,  Mr.  W.  Landeshut,  what  amount 
he  could  draw  against  50  tons  of  poppy- 
seed,  to  which  the  answer  given  was 
Rs.  5,000.  Cohen  Brothers,  on  the  following 
day,  drew  for  that  sum  on  Toulmin  and  Co. 
at  61  days,  and  in  the  letter  which  advised 
the  draft  they  said :  '*  Our  agent  at  Fyzabad 
has  4)ttrcha8ed  the  poppy-seed,  and  will 
shortly  make  the  first  despatch ;  in  fact,  we 
expect  he  will  be  able  to  make  the  despatch 
100  tons.*'  No  further  communication  of 
any  importance  took  place  between  Toulmin 
and  Co.  and  Mr.  Cohen  until  the  14th  June, 
when  Mr.  Cohen  telegraphed  to  say  that 
the  "  poppy  has  just  reached  Patna,  sending 
Howrah  by  rail,"  and  asking  to  draw  for 
Rs.  10,000  more.  This  request  Toulmin 
and  Co.  refused,  and  reminded  Mr.  Cohen 
of  his  promise  to  deliver  50  tons  of  poppy* 
seed  on  the  following  day.    The  747  bags 

77-a, 


534 


Civil 


THE  WEBKLY   RiPOETKR. 


Rulings.  [V- ol.  XVn. 


of  poppy-seed  in  question  were  despatched 
from  Patna  on  the  20th  of  June,  and  arrived 
at  Howrah  on  22nd,  where  it  was  claimed 
by  Toulmin  and  Co.>  as  specifically  appropri- 
ated to  the  draft  for  Rs.  5»ooo  accepted  by 
them,  as  above  stated,  which  fell  due  on  the 
19th  of  June,  and  which  they  paid  on  the 
23nd. 

I  will  now  state  the  transactions  between 
Mr.  Cohen  and  the  plaintiff.  It  will  be  re- 
collected that  in  March  Mr.  Cohen  had  inti- 
mated to  Toulmin  and  Co.  his  intention  of 
seeking  elsewhere  the  accommodation  which 
they  had  refused ;  and,  in  fact,  towards  the 
end  of  that  month,  Mr.  Cohen  entered  into 
a  general  arrangement  with  the  plaintiff  that 
he  should  look  to  Cohen  Brothers'  interest, 
receiving  two  annas  per  cent,  on  all  busi- 
ness done,  and  that  the  plaintiff  should  allow 
Mr.  Cohen  to  draw  at  the  rate  of  Rs.  50,000 
a  month  upon  an  arrangement  that  all  drafts 
would  be  covered  before  they  matured.  In 
pursuance  of  this  arrangement,  Mr.  Cohen 
drew  upon  the  plaintiff  at  61  days  for 
Rs.  10,000  on  the  26th  April,  and  again  for 
Rs.  10,000  at  51  days  on  the  13th  May.  Be- 
sides these  there  were  other  bills  for  the 
amount  of  Rs.  12,500,  drawn  by  Mr.  Cohen 
on  the  plaintiff,  falling  due  on  the  i6th  of 
June,  and  consequently  towards  the  end  of 
May,  the  plaintiff  was  anxiously  inquiring 
after  the  arrival  of  seeds.  (Jn  the  25th  of 
May,  he  was  informed  by  Mr.  Landeshut, 
the  agent  of  Mr.  Cohen  in  Calcutta,  that  it 
was  impossible  to  give  with  accuracy  the 
dates  when  they  would  receive  any  seeds,  but 
that,  as  they  were  bound  to  deliver  200  tons 
of  poppy  in  May  and  June,  and  luo  tons  of 
linseed  in  June,  the  goods  would  be  down  in 
ample  time  to  cover  the  plaintiff's  accept- 
ances due  on  the  i6th  of  June.  On  the  5th 
of  June,  Mr.  Cohen  writes  to  advise  the 
departure  of  consignments  by  water  to 
Patna,  which  (it  was  said)  ought  to  reach 
Howrah  by  rail  on  the  13th,  and  it  is  added 
that,  should  they  not  arrive  by  that  date,  they 
trust  that  the  railway  receipt  will  enablg  the 
plaintiff  to  finance  so  as  to  take  up  the  drafts 
on  himself  at  maturity.  This  letter  no 
doubt  refers  to  a  portion  of  the  747  b^s  of 
poppy-seed  now  in  question,  and  to  the  bills 
which  fell  due  on  the  i6th  of  June.  On  the 
8th  ]une  plaintiff  writes  to  Cohen  Brothers 
pressing  for  cash  to  meet  these  bills,  and  on 
the  1 2th  June  Mr.  Landeshut  writes  from 
Fyzabad  that  be  has  ordered  the  station- 
master  at  Patna  to  consign  all  goods  de- 
spatched from  Fyzabad  to  the  plaintiff's  ad- 
dress, and  on  the  14th  June  Cohen  Brothers 


write  to  plaintiff  empowering  him  to  tate 
delivery  of,  and  give  receipts  for,  all  de< 
spatches  of  linseed  and  poppy-seed  consgned 
by  their  Fyzabad  agent  through  the  Patna 
station-master  to  Cohen  Brothers'  care 
at  the  Howrah  railway-station.  Notwith- 
standing these  efforts,  however,  neither  goods 
nor  railway  receipt  arrived  in  Calcutta  in 
time  to  meet  the  acceptances  falling  due  on 
the  16th,  but  Mr.  Cohen,  in  some  way  or 
other,  found  the  cash  to  meet  them,  and  they 
were  retired. 

No  sooner,  however,  were  these  bills  got 
rid  of,  than  it  became  necessary  to  consider 
how  others  were  to  be  met.  Besides  the 
drafts  on  the  plaintiff  which  fell  doe  on  die 
29th  of  June  and  the  6th  of  July  re- 
spectively, there  was  the  still  earlier  draft  on 
Toulmin  and  Co.,  which  fell  due  on  the 
19th,  and  which  was,  therefore,  the  next  to 
be  provided  for.  Of  course,  the  plaint'd! 
was  still  pressing  for  goods,  and  got  the  two 
following  letters.  The  first  is  from  Mr, 
W.  Landeshut  from  Fyzabad,  and  is  » 
follows : — 

Fyzahady  Junt  16, 1871. 

Messrs.  Eagleton  and  Co.,  Calcutta, 

Dear  Sirs, — We  have  your  favors  of  the 
9th  and  12th. 

We  enclose  memo,  of  goods  despatcbedand 
about  to  be  so.  I  have  sent  you  per  patterft- 
post  three  samples  of  linseed  of  diSerenl 
marks,  and  one  of  poppy. 

The  poppy  was  sold  to  Messrs.  Scbillzzi 
and  Co.  through  Messrs.  Toulmio  and  Co^ 
and  delivery  has  to  be  made  to  Schiiizzi  and 
Co.  through  Toulmin  and  Co. 

One  hundred  tons  linseed,  according  to 
sample  LSS,  were  sold  to  James  Leicester 
and  Co.  for  delivery  in  June  at  Rs.  4-*-^ 
and  50  tons  were  sold  to  the  same  gentiemeSt 
not  on  xample,  for  delivery  by  20th  July  ^ 
Rs.  4-3-6.  LSS  is  best  quality,  I^  is 
second  ditto,  Ls  is  third  ditto.  Yours 
faithfully  (Sd.)  Cohkn  Brothers  and  Co., 
per  W.  Landeshut. 

The  letter  enclosed  a  list  of  consignments, 
showing  that  the  747  bags  now  in  question 
should  reach  Howrah  by  the  22nd  of  Jooe. 
The  second  is  from  Mr.  S.  M.  LandesiMtf 
from  Meerut,  and  is  as  follows  :— 

Metrut,  June  /;,  t^p* 

My  DEAR  Eagleton,— We  have  teJ^ 
graphed  you  that  I  start  to-day  for  Pat«k 
Of  course,  if  you  care  to  come  ap  ^ft  «J 
so  by  all  means,  but  I  scarcely  think  it  wiU 
be  necessary. 

I  am  going  to  send  you  down  all  con»pt* 
ments  as  they  come  to  hand,  so  that  ihcic 
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ikall  be  no  further  difficulty  in   covering 
drafts  as  they  fall  due. 

With  kind  regards  to  Mrs.  Eagleton  and 
iyoorself,  believe  me,  Yoars  sincerely  (^d.) 
m.  M.  Lakdeshut. 

I    The  plaintiff  replied  to  the   letter  of  the 
lith  June  as  follows : — 

Calcutta^  Jun€  ig,  iSyr, 

Messrs.  Cohen  Brothers  &.  Co.,  MeeruL 

Dear  Sirs, — We  have  to  acknowledge  the 
leceipt  of  your  favors  of  the  15th  and  16th 
isstant,  advising  having  drawn  on  us  at  21 
dijs  in  favor  of  the  Bank  of  Upper  India 
lorRs.  13,500,  by  two  drafts  for  Rs.  10,000 
Md  2,500,  each  draft  to  be  presented  by  the 
Oriental  Bank.  These  drafts  have  as  yet 
lot  been  presented.  We  shall,  however, 
;iccept  the  same  on  presentation,  but  we 
ttnst  ask  you  not  again  to  draw  on  us. 

We  have  received  advice  of  goods  from 
fyzabad  as  per  enclosed  statement,  from 
jriiich  we  note  that  not  quite  100  tons  of 

Ppy-seed  will  be  in  Calcutta  this  month 
^  Schilizzi  and  Co.  Prices  for  poppy-seed 
kre  are  now  Rs.  4-8,  with  very  little  in  the 
narket :  and  we  think  it  not  improbable  that, 
tliould  Schilizzi  and  Co.  go  into  the  market 
to  bay  100  tons,  prices  would  immediately 
ttill  further  advance.  Small  grain  linseed  is 
May  worth  Rs.  4-3  to  4-4  per  maund,  and 
jilocks  are  light. 

Awaiting  ^lour  advices  concerning  deli- 
'tries  of  linseed.  We  remain,  Dear  Sirs, 
Vours  faithfully  (Sd.)  Eagleton  and  Co. 

P*   S, — We  return  you   Mr.   McLeary's 

Per  to  Mr.  Cohen.  (Sd.)  E.  and  Co. 
P.  P.  S. — The  drafts  have  just  been 
seDted  by  the  Oriental  Bank,  and  accepted 
y  the  writer.  We  perceive  you  have  drawn 
•0  him,  not  on  Eagleton  and  Co.  (Sd.)  E. 
aitdCo. 

On  the  20th  June  Mr.  S.  M.  Landeshut 
*tote  from  Patna  as  follows : — 

Painay  June  20,  1871, 

Mr  DEAR  EAGLETON,~The  mail  leaves 
to  at  I  o^clock  in  the  day.  As  I  have  but 
jwt  returned  from  the  railway-station,  I  have 
^  little  time  to  write  a  long  letter. 

We  are  despatching  from  here  to-day  to 
yo'iT  address  747  bags  (1,494  maunds) 
poppy,  and  255  bags  (510  maunds)  linseed, 
which  will  reach  Howrah  the  day  after  rail- 
way receipt.  The  value  of  this  will  not  be 
sufficient  to  cover  your  acceptance  due  on  the 
^*5*h.  I  would  therefore  recommend  you, 
w  possible,  to  draw  upon  Cohen  for  what  you 
^oire.  1  have  not  time  to  write  more 
Wly,  but  will  do  so  later  in  the  day.  Yours 
•accrely  (Sd.)  S.  M.  Landeshut. 


P>  S — I  hope  you  have  paid  my  pre, 
Grace  expires  to-morrow.    (Sd.)  S.  M.  L. 

And  again  on  the  2i8t  as  follows: — 

Bankipore,  June  21,  rSji, 

Mv  DEAR  Eagleton, — Under  a  separate 
cover,  registered,  I  have  sent  you  railway  re- 
ceipt  for  1,002  bags  of  seed,  747  poppy,  and 
255  linseed,  bearing  freight  Rs.  1,021-2-9. 
On  receipt  of  the  poppy,  I  would  advise 
you  to  give  notice  of  arrival  to  Schilizzi 
and  Co.,  and  take  payment  from  them  at  the 
rate  of  Rs.  4-4  per  maund,  as  per  contract ; 
they  taking  delivery  from  Howrah. 

With  regard  to  the  linseed,  you  had  better 
wait  until  further  supplies  come  to  hand, 
which  I  expect  in  a  few  days;  and  in  the 
meantime  use  your  judgment  as  to  the  best 
way  of  raising  money  on  the  stuff  to  meet 
the  draft  due  on  the  29th.  Cohen,  I  hope, 
has  sent  you  general  instructions  since  I  left 
Meerut.  According  to  my  brother's  pro- 
gramme, you  ought  to  have  receipts  for  978 
more  bags  of  seed  between  this  and  the 
30th,  of  which  512  are  poppy.  Cohen  is,  I 
believe,  writing  to  Toulmin  to  finish  up 
Schilizzi 's  contract  by  buying  and  supplying 
in  Calcutta.  Yours  sincerely  (Sd,)  S.  AI. 
Landeshut. 

To  the  fjrst'of  these  letters  the  plaintiff 
replied  by  writing  to  Meerut^  follows: — 

104,  Canning  Street y  Calcutta^  June  21^ 
1 87 1. 

Messrs.  Cohen  Brothers  &.  Co.,  Meerut, 

Dear  Sirs, — Mr.  S.  M..  Landeshut  writes 
us  from  Patna  that  receipts  for  1,494  maunds 
poppy-seed,  and  510  maunds  linseed,  will 
arrive  in  Calcutta  before  your  draft  for 
Rs.  10,000  matures  on  29th  instant. 

The  value  of  these  seeds  is    ...  Rs.    8,469    3     0 
Less  freight  ...  ^..    „       1,002    o'    o 

7.467    3    o 
1,866  15    3 


Less  margin  of  25  per  cent. 


Total 


5,600    3    9 


We  must,  therefore,  ask  you  immediately 
on  receipt  of  this  to  remit  us,  say,  Rs.  5,000; 
and  telegraphing  us  that  you  have  done  so. 

We  regret  that  so  much  anxiety  is  caused 
by  ouo  acceptances  not  being  covered  in  the 
usual  course.  We  had  hoped  that,  after  the 
last  matter  was  settled,  the  business  would 
proceed  in  order.  At  Mr.  Landeshut*s  re-*, 
quest,  we  have  again  accepted  your  drafts  to 
the  extent  of  Rs.  12,500;  but  had  we  for 
an  instant  anticipated  that  sufficient  seeds 
would  not  have  been  down  in  time  to  cover 
our  next  acceptance  falling  due,  we  mosc 
certainly  should  not  have  done  so.    We  are,. 
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Dear  Sirs,  Yours  faithfnllj  (Sd.)  Exgleton 
AND  Co. 

I  have  set  out  these  six  letters  at  length,  be- 
cause it  is  on  them  that  the  plaintiff  must  rely 
to  establish  his  claim.  I  donot,  of  course,  mean 
that  the  prior  dealings  between  the  parties 
are  to  be  put  entirely  out  of  sight,  but  it  is 
clear  that  up  to  the  14th  of  June  the  parties 
were  corresponding  upon  a  different  matter, 
namely,  how  the  bills  were  to  be  met  which 
fell  due  on  the  16th. 

What  happened  when  the  goods  arrived  at 
Howrah  was  this.  The  plaintiff  got  the  railway 
receipt  on  the  2  md.  On  that  day  an  assistant 
of  Toulmin  and  Co.  demanded  it  from  the 
plaintiff  on  his  employer's  behalf,  with  which 
demand  the  plaintiff  refused  to  comply,  but 
telegraphed  at  once  to  Cohen  Brothers  for 
instructions.  Mr.  Cohen  replied  on  the  23rd, 
directing  the  plaintiff  to  deliver  to  Toulmin 
and  Co.,  and  at  the  same  time  telegraphed  to 
Toulmin  and  Co.,  that  they  were  to  demand 
the  poppy-seed  from  the  plaintiff.  The 
plaintiff  replied  by  telegraph,  refusing  to 
deliver  the  poppy-seed  to  Toulmin  and  Co. 
until  his  draft  due  on  the  29th  was  covered. 
Whereupon  Mr.  Cohen  telegraphed  to  the 
station-master  at  Howrah  to  deliver  the  poppy- 
seed  to  Toulmin  and  Co.,  and  to  no  one  else. 

The  plaintif!^  when  he  got  the  railway 
receipt,  endorsed  it  to  Schilizzi  and  Co.,  and 
sent  to  Howrah  on  the  24th  his  own  sircar, 
accompanied  by  a  sircar  of  Schilizzi  and  Co. 
to  demand  that  ih«  poppy- seed  should  be 
delivered  to  Schilizzi  and  Co.,  who  on  that 
day  paid  the  freight,  but  the  goods  were  not 
delivered.  There  is  some  dispute  whether 
the  delivery  was  refused  by  the  Railway 
Company  on  the  24th  or  not,  but  k  does  not 
appear  to  me  to%  be  of  much  importance. 
Anyhow  on  the  same  evening  the  plaintiff 
wrote  to  the  defendants,  expressing  his  sur- 
prise at  their  having  refused  to  deliver  to 
Schilizzi  and  Co.,  and  giving  them  notice  not  to 
deliverto  any  one  on  the  present  endorsements 
of  the  receipt  This  notice  he  wfthdrew  on 
Htkt  26th,  on  which  date  he  agiun  made^ome 
demand,  I  suppose  the  same  as  before,  that 
the  goods,  should  be  delivered  to  Schilizzi 
and  Co.  This  was  not  done,  and  the^goods 
were  afterwards  delivered  to  Toulmin  and  Co. 
under  a  guarantee.  The  plaintiff  had  not  up 
to  that  time  given  to  the  defendants  any 
notice  of  the  true  nature  of  their  claim  to 
these  goods.  Messrs.  Schilizzi  and  Co.  re^ 
mained  quite  passive. 

These  being  the  facts  of  the  case,  I  think 
they  do  not  support  plaintiff's  claim.  Ail 
that  the  defendants  knew  about  the  matter 


was  that  the  plaintiff  was  the  bare  coBsigiiee 
of  the  goods,  who  did  not  claim  that  tk 
goods  should  be  delivered  to  himself,  but  tt 
another  person  who  had  paid  the  freight   Ua- 
der  these  circumstances,!  think  Uie  defeoduH 
would  naturally  assume  that  the  plaintiff  wn 
a  mere  agent  of  the  vendor  for  ddiTci^ 
and  very   properly,    I   think,   referred   tbe 
matter  to  the  consignor  for  insirnctioiis,  sad 
obeyed  those  instructions.     Nor  upon  ibe 
facts  and  correspondence  does  it  appear  IB 
me  that  plaintiff  had  in  any  respect  a  better 
claim  to  the  possession  of  these  goods  thai 
the  defendants.    I  am  not  now  called  apea 
to  decide  whether  or  no  possessioQ  of  ihe» 
goods  could  or  could  not  have  beendemanded 
by  Touhnin  and  Co.  as  against  the  iastne- 
tions  of  the  consignor.     What  I  am  ctfled 
upon  to  decide  is,  whether,  under  the  dr* 
cumstances,  it  could  be  demanded  by  tlie 
plaintiff  as  against  the  defendants,  who  bad 
the  consignor's  express  orders  to  deliver  id 
Toulmin  and  Co.    And,  in  my  opioioo,  even 
if  all  the  circumstances  had  been  made  known 
to  the  defendants,  they  would  still  have  been 
bound  to  deliver  to  Toulmin  and  Co.    If  n 
look  to  the  correspondence  on  and  after  tbe 
1 6th  of  June,  which  more  nearly  coBceras 
this  case,  we  £nd  that  tbe  plaintiff  vas  es-* 
pressly  told  in  the  letter  of  the  i6tb  of  jaie 
(the  most  important  of  all)  that  the  pdppf* 
seed   was  sold  to  Schilizzi  and  €0.,  aad 
delivery  was  to  be  made  through  Timkam 
and  Co,    If  we  look  to  the  earlier  oonespood- 
ence.  we  find  that,  by  letters  written  by  W. 
Landeshut  to  Cohen  Brothers  at  Caicaiu, 
and  to  Cohen  Brothers  at  Meerut,  which  letteit 
the  plaintiff  was  authorized  to  read,  and  did 
read,  he  was  informed  that  '*oar  Calctitft 
firm  (1.  €,y  Cohen  Brothers)  will  deliver  tbe 
poppy  to  Toulmin  and  Co."  And  again:  "Da 
your  best  and  hurry  off  despatdiescrf  50U»s 
poppy.     The  rest  0/  the  poppy  and  Unseed 
can  go  to  Eagleton."     Surely  tbis  was*i 
notice  to  any  man  of  business  that  Toulmin 
and  Co.  had  some  claim  against  this  poppf- 
seed  to  the  extent  of  50  tons ;  and  when  the 
order  to  deliver  to  Toulmin  and  Co.  was  re- 
peated in  the  letter  of  the  i6th  June,  it  vas 
obvious  that  this  had  reference  to  tfaat  claim. 
If,  as  the  plaintiff  says,  this  had  only  refer- 
ence to  Toulmin  and  Co.'s  position  as  brokeis, 
tbe  direction  would  have  been  general  as  to 
the  whole  200  tons,  and  would  not  have  bea 
limited  to  50  tons  only.    Nor  do  1  ibiok 
that  the  letters  of  Mr.  S.  M.  Landesbntof 
the  ioth  and  21st  can  have  the  effect  of  dis- 
placing   the    previous  order  to  deliver  to 
Toulmin  and  Co.,  and  substituting  a  rigbt^Q 
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die  part  of  the  plaintiff  to  have  these  goods 

delivered  to  himself.    They  are  rather  in  the 

diaracter  of  friendly  advice  to  the  plaintiff 

kowtoact,  so  as  to  extricate  himself  from 

•kis-  difficult  position.     Bat,  even  assuming 

Jdsat  they  are  more,  still  they  do  not,  in  my 

I  opinion,  give  the  plaintiff  a  right  to  claim 

I  fclivery  of  these  goods,  superior  to  the  iin- 

I  doobtedly  prior  claim  of  Toulmin  and  Co., 

)>acked,  as  it  was,  by  the  orders  of  the  con- 

ttgnor;  for  though  Mr.  Cohen  was  greatly 

I  pressed  for  money,  1  do  not  think  he  was 

j-gniky  of  any  deliberate  dishonesty,  and   it 

|.lM)!ildhave  been  deliberately  dishonest  if  he 

-Jiad  diverted  these    50  tons  of  poppy-seed, 

r»hich  bad  been  cleaiiy  promised  to  Toulmin 

ud  Co.,  into  any  other  direction,  and  just 

;  irhea  Toalmin  aod  Co.'sbill  was  falling  due, 

i  tad  when  it  was  impossible  that  any  other 

t  goods  could  arrive  to  meet  it. 

Apart,  therefore,   from    the  question    of 

notice,  on  a  comparison  of  the  situation  of  the 

tro  claimants  to  the  property,  I  think  the 

pbimiff  has  failed  to  make  out  his  case. 

■  Fatliog,  however,  this,  his  main  contention, 

ihe  plaintiff  says  he  is  entitled  to  something 

»  respect  of  the  surplus  over  $0  tons.     It 

ippears  that  only   50  tons  of  poppy-seed, 

out  of  nearly    55  which  Toulmin  and  Co. 

Koeived,  were  delivered  to  Schilizzi  and  Co., 

4at  firm  refusing  to  recognize  Toulmin  and 

Co,'8  tehoriiy  to  receive  payment  for  any 

Itfger  quantity.    Accordingly  Toulmin  and 

Co.  applied  to  Mr.  Cohen  to  know  what  they 

j»ere  to  do  with  the  surplus.  Mr.  Cohen  there- 

(iipon  authorized  Toalmin  and  Co.  to  tender 

ti«s  quantity  (65  bags)  to  Schilizzi  and  Co., 

*^#  if  they  refused  it,  t^en  to  dispose  of 

^^  seed  to  the  best  advantage.     Schilizzi 

!  rad  Co.  did  refuse  it,  and  Toulmin  and  Co, 

f  »ld  the  seed  in  the  market.     The  plaintiff 

cwtends  that  these  65  bags  ought  at  any 

I  ^  to  have  been  delivered  to  him,  and  he 

I  ^ies  on  a  letter  written  on  the  23rd  of  June 

I  bf  Mr.  Cohen  to  the  defendants,  which  is 

««folbw8:— 

Aleeruiy  Jtmt  2j,  i8yu 

To  THE  Station-master,  East  Indian 
Railway,  Howrah, 

.  Dear  Sir,— We  beg  to  confirm  the  follow- 
ing telegram  sent  you  this  day  :-^ 

iJellver  our  poppy-seed  to  Toulmin,  and  to 
no  other  party  who  may  apply  for  it. 

We  mean  a  quantity  equal  to  50  tons, 
^ows  faithfully  (Sd.)  Cohen  Brothers 
AND  Co. 

^*  •^•— The  rest  can  be  delivered  accord- 
n  to  docflments.— <Sd.)  C.  B.  and  Co. 


That  letter  arrived  in  Calcutta  on  the  j6th 
(see    Mr.    Conroy's  evidence),   but  whether 
before  or  after  the  seed   was   delivered   to 
Toulmin  and  Co.  is  not  certain.     Mr.  Conroy 
thinks  the  seed  was  delivered  on  that  day. 
I  do  not,  however,  think  I  can  give  the  plaint- 
iff a  decree  for  anything  on  this  account. 
I  cannot  find   that  any  demand  was  ever 
made  by  the  plaintiff  that  this  surplus  quan- 
tity should  be  delivered  to  him,  though  he 
knew  the  exact  quantity  which  had  arrived 
and  the  extent  of  Toulmin  and  Co.'s  claim, 
for  it   was   stated   in  the  letter  of  the  2nd 
June,  which  the  plaintiff  saw.     Throughout 
he  claimed  the  whole,  and  it  seems  to  me 
that  the  claim  to  this  surplus  is  entirely  an 
after-thought.     Had   it  been   made   earlier, 
the  defendants  would  no  doubt  have  referred 
the  plaintiff  to  Toulmin  and  Co.,  who  would 
doubtless  have  taken  Mr.  Cohen's  instructions, 
and   the   result  might  have   been  different. 
It  would,  in  my    opinion,   be  most  unjust 
towards  the  defendants  to  allow  this  claim 
now  to  be  sprung  upon  them,  of  which  no 
one,  as  far  as  I  can  discover,  had  thought 
until  this  plaint  was  filed.     I,  therefore,  think 
that  the  suit  must  be  dismissed  with  costs 
on  scale  No.  2. 

From  this  judgment  the  plaintiff  ap- 
pealed  on  the/ollowing^grounds : — 

FirsL — For  that  the  learned  Judge  held 
that  the  plaintiff  had  in  no  respect  a  better 
claim  to  the  possession  of  the  goods  in  the 
plaint  mentioned  than  the  defendants,  where- 
as the  learned  Judge  ought  to  have  held  that 
the  plaintiff  had  a  better  claim  thereto  than 
the  defendants. 

Second, — For  that  the  learned  Judge 
found  that  the  plaintiff  did  not  give  the 
defendants  sufficient  notict  of  the  nature  ojf  his 
claim  to  the  said  goods,  whereas  the  learned 
Judge  ought  to  have  held. that  the  plaintiff 
did  give  sufficient  notice  to  the  defendants 
of  the  nature  of  his  claim  to  the  satid  goods. 

Third, — For  that  the  learned  Judge 
erroneously  held  that  the  plaintiff's  right  to 
havathesaid  goods  depended  on  his  informing 
the  defendants  of  the  exact  nature  of  his 
claim  thereto,  whereas  the  learned  Judg^ 
ouglu  to  have  held  that  it  was  not  necessary 
for  the  plaintiff  sd  to  do. 

Fourth, — For  that  the  learned  Judge  held 
that,  even  if  all  the  circumstances  had  been 
made  known  to  the  defendants,  they  would 
still  have  been  bound  to  deliver  the  said 
goods  to  Messrs.  Toulmin  and  Co.,  whereas 
the  learned  Judge  ought  to  have  held  that 
the  defendants  ought  not  then  to  have 
delivered  the  said  goods  to  the  said  M^srs. 
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Toulmin  and  Co.,  but  ought  to  have  delivered 
them  to  the  plaintiff. 

Fifth, — For  that  the  learned  Judge  held 
that  the  said  Messrs.  Toulmin  and  Co.  had  a 
prior  claim  to  the  said  goods  to  that  of  the 
plaintiff,  whereas  the  learned  Judge  ought  to 
have  held  that,  under  the  ciicumstances 
proved  in  the  case,  the  said  Messrs.  Toulmin 
and  Co.  had  no  such  prior  claim  to  the  said 
goods. 

Sixth. — For  that  the  learned  Judge  ought 
to  have  found  that  the  transit  of  the  said 
goods  was  at  an  end,  and  that  the  said  goods 
were  converted  by  the  defendants  when 
they  were  in  the  custody  of  the  defendants 
as  agents  of  the  plaintiff. 

Seventh. — For  that  the  learned  Judge 
ought  to  have  held  that  the  said  goods  had 
come  into  the  possession  of  the  plaintiff,  and 
that  he,  having  an  interest  thereon,  was 
entitled  to  retain  possession  of  them  against 
the  consignor  thereof  and  the  said  Messrs. 
Toulmin  and  Co. 

Eighth. — For  that  the  learned  Judge  held 
that  the  plaintiff  was  not  entitled  to  a  decree 
against  the  defendants  for  at  least  the  value 
of  the  surplus  of  the  said  goods  over 
fifty  tons,  whereas  he  ought  to  have  held 
that  the  plaintiff  was  at  least  entitled  to  a 
decree  for  that  amount. 

Ninth. — For  that  the  learned  Judge  has 
dismissed  the  plaintiff's  suit,  whereas  he 
ought  to  have  made  a  decree  for  the  plaintiff 
according  to  his  right. 

Mr.  Evans  (for  the  appellant)  contended 
that  the  transit  was  at  an  end,  and  that  there 
had  been  a  complete  attornment  by  the  defend- 
ants to  the  plaintiff,  when  the  goods  arrived 
at  Howrah,  and  when  delivery  was  offered  to 
the  plaintiff's  sircar,  and  would  have  been 
taken,  if  it  had  not  been  raining  at  the  time. 
Moreover,  the  goods  having  been  consigned  to 
Eagleton  under  advances,  he  was,  as  regards 
the  Railway  Company,  in  the  same  position  as 
if  he  had  been  the  real  owner  of  the  goods, 
andnoletterfromCohen  and  Co.countermand- 
ing  the  delivery  to  the  plaintiff  could  exontrate 
the  defendants,  nor  had  defendants  any 
right  to  set  up  Toulmin  and  Co.'s  paramount 
title.  •• 

He  cited  Holl  v.  Griffin  (lo  Bing.  246) 
and  Anderson  v.  Clark  (2  Bing.  20).  He 
urged  that  the  evidence,  as  well  as  the 
defendants'  own  admission  in  their  written 
statement,  showed  that  they  had  agreed  to 
look  on  plaintiff  as  consignee.  Where  a  con- 
signment is  made,  if  the  consignee  has  an  in- 
terest in  the  matter,  it  is  only  right  that  he 
should  sue,  for  the  consignor  acts  as  agent. 


Then  there  was  a  distinct  stipulation  to 
the  drafts,  and  it  must  be  taken  that  tiief 
were  to  be  covered  by  the  goods  in  suit,  as 
no  other  goods  could  have  arrived  in  time  to 
cover  the  drafts  when  due. 

He  contended  that  there  was  no  ri^ht  to. 
revoke  delivery  when  once  the  goods  arrived  ^ 
that  there  was  constructive  possession  im 
plaintiff  when  defendants  told  him  "\re  ltf>ld 
the  goods  to  your  order,''  and  that  he  would 
be  charged  demurrage  if  the  goods  were  noE 
taken  at  once ;  and  that,  as  to  Toulmin  and 
Co.'s  paramount  title,  there  was  nothing  to 
show  that  they  had  a  specific  right  to  those 
specific  goods. 

Mr.  Macrae  (on  same  side)  argued  that  the 
suit  was  one  against  a  carrier  for  non-delivery 
of  goods  accepted  by  him  under  a  promise  to 
deliver  them  to  the  plaintiff.  The  carrier 
justifies  on  the  ground  that  the  destination 
before  delivery  was  diverted  by  the  oon« 
signor.  But  if  the  transit  came  to  an  end, 
the  consignor  had  no  right  to  divert  the 
destination  of  the  goods  after  they  had  come 
into  the  possession  of  the  person  who  has  a 
lien  upon  them  by  reason  of  advances  made 
upon  them.  See  Er^ans  v.  NichoUs  (3  Man. 
»fc  Gr.  614)  and  Haille  v.  Smith  (i  IJos.  4% 
Pul.  563). 

The  former  case  was  in  point.  Althoog^fa  a 
railway  receipt  may  not  have  the  full  force  of 
a  bill  of  lading,  it  is  an  instrument  the  holder 
of  which  has  a  right  to  deal  with  the  goods. 
It  can  be  dealt  with  in  a  certain  way  as  a 
bill  of  lading ;  the  consignee  may  attend  to 
receive  the  goods  mentioned  in  it,  or  he  jnuy 
endorse  it  to  a  third  party.  If  the  docnmeot 
had  the  full  forc^^of  a  bill  of  lading,  cases 
like  Haille  v.  Smith  would  apply.  As  it  i% 
Evans  v.  Nicholls  was  in  point.  The  doca- 
ment  there  was  of  an  inferior  kind  to  a 
railway  receipt,  and  it  was  held  that  the 
plaintiffs  were  entitled  to  bring  trover.  There- 
fore, il  fortiori,  the  plaintiff  in  this  suit  could 
maintain  an  action. 

Mr.  Marindin  (for  the  respondepls)  con- 
tended that  there  was  nothing  in  the  railway 
receipt  or  in  what  occurred  at  the  Howrah 
railway  station  on  the  arrival  of  the  goods, 
that  could  possibly  be  taken  to  amount  to 
constructive  delivery,  or  to  put  an  end  to  the 
transit,    or  which,   upon    the   authority  of 
Clark  V.  Evans,  operated  as  an  attornment 
by  the  Railway  Company  to  the  plaintifP. 
The  attornment,   if  any,   was  to  Schiliui 
and  Co.,  not  to  plaintiff.     In  Holl  v.  Grifiwf^ 
there  was  a  direct  promise  to  deliver ;  faeve 
there  was  nothing  of  the   sort.    As  to  the 
charge  for  demurrage,  there  was  simply  an 
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assertion  to  the  right  to  claim  demurrage 
against  the  person  (whoever  he  may  be)  that 
was  to  receive  the  goods ;  bat  it  did  not 
amount  to  a  promise.  As  to  defendants' 
ilight  to  set  up  the  jus  tertii^%  against  the 
plaimiff,  he  cited  Biddle  v.  Bond  (6  Best 
\k  Smith  23  5)  a«d  Thornt  v.  Tilbury  (3 
[Horl.  &  Nor.  534) ;  see  also  Bryans  v.  Ntx 
y(f  M.  &  W.  775) ;  judgment  of  Blackburn, 
[•).,  in  The  Calcutla  and  Burmah  Steam 
j  Navigalion  Company  v.  De  Mallos  (32  L.  J., 
|N.S.,Q.  B.,  322)  affirmed  on  appeal  by  Court 
0!  Exchequer  Chamber  (33  L.  J.,  N.  S., 
Q.  B.,  214);  and  Tregelles  v.  Sewell  (7  H. 
&N.574). 

Mr,  Evans  replied  that  the  goods  had 
come  toto  the  constructive  possession  of  the 
plaintiff,  and  that  no  such  title  was  shown  on 
tbepartof  Toulminand  Co.  as  would  over- 
come such  constructive  possession  of  the 
plaintiff. 
The  judgment   of  the    Appellate    Court 

was  given  a^  follows  by — 
Q(iuch,  C  y. — This  suit  was  brought  by 
the  plaintiff  agahist  the  East  Indian  Railway 
Company  for  wrongfully  delivering  to  Messrs. 
Toulmin  and  Co.  a  quantity  of  poppy-seed, 
which  had  been  received  by  the  defendants 
.at  Patna  to  be  carried  to  Calcutta,  and  to  be 
<ieli?ered  to  the  plaintiff  according  to  the 
tttms  of  the  receipt  which  was  given  by  a 
Kn^nt  of  the  Railway  Company  at  Patna, 
The  receipt  is  set  out  in  the  plaint,  and  it 
states  that  the  goods  were  received  from 
iCohen  Brothers  and  Co.  for  conveyance  to 
Ihc  Howrah  station  by  goods- train.  Then, 
^uoder  the  heading  of  the  consignee,  is  the 
name  of  the  plaintiff,  who  jras  trading  under 
the  firm  of  Eagleton  and  Co.,  and  there  is 
ftc  description  of  the  articles,  viz.,  747  bags 
of  poppy-seed,  and  255  bags  of  linseed,  with 
the  weight  and  rate  and  the  amount  which 
was  to  be  paid  as  freight. 

The  goods  arrived  at  the  Howrah  station, 
and  were  claimed  by  the  plaintiff,  to  whom 
Cohen  Brothers  and  Co.  had  sent  the  rail- 
way receipt,  they  having  had  certain  transac- 
^ons  with  him  which  appear  from  the  cor- 
respondence which  was  put  in  evidence,  and 
which  having  been  fully  stated  in  the  judg- 
ment of  Mr.  Justice  Markby,  I  do  not  think 
It  necessary  to  go  through  again.  Mr.  Eagle- 
^»  npon  the  arrival  of  the  goods,  gave  a 
®"5ction  that,  upon  Messrs.  Schilizzi  and  Co. 
Wing  the  freight,  the  goods  should  be 
delWered  to  them;  but  a  claim  having  been 
^  00  the  part  of  Messrs.  Toulmin  and 
^•,  the  Railway  Company,  the  defendants, 
refused  to  recognize  the  plaintiff  as  entitled 


to  receive  the  goods,  and  delivered  them  to 
Messrs.  Toulmin  and  Co.,  under  an  in- 
demnity. 

As  I  have  already  said,  the  facts  of  the 
case,  as  regards  the  title  of  both  the  plaintiff 
and  Toulmin  and  Co.,  are  so  fully  set  forth 
in  the  judgment  of  Mr.  Justice  Markby  that 
I  need  not  go  through  them  again.  The 
first  question  which,  1  think,  it  is  necessary 
to  consider  is,  what  was  the  effect  of  the 
handing  over  by  Cohen  Brothers  and  Co.  to 
the  plaintiff  of  the  railway  receipt,  in  con- 
nection with  the  transactions  which  had 
taken  place  between  them,  and  the  agree- 
ment which  is  derived  from  the  correspond- 
ence. Now,  as  to  the  effect  of  the  delivery 
of  the  railway  receipt,  there  is  a  very 
decided  authority  that  that  would  pass  the 
property  from  Cohen  Brothers  and  Co.  to 
the  plaintiff,  and  that  is  the  first  question 
which  we  have  to  determine.  Upon  that 
matter  there  is,  first,  the  judgment  of  Mr. 
Justice  Bosanqvet  in  the  case  of  Holl  v. 
Griffin  (10  Bing.  249),  which  was  referred 
to  in  the  course  of  the  argument  of  the 
appeal.  The  facts  there  were  that  a  person 
named  Wilson,  who  was  possessed  of  a 
wharfinger's  receipt  at  Stockton-upon-Tees 
handed  it  over,  together  with  the  invoice,  to 
the  plaintiff  upon  an  adwance  of  money 
made  to  him  by  the  plaintiff,  and,  at  the 
same  time,  addressed  an  order  to  the  defend- 
ants, who  were  wharfingers  at  London,  to 
deliver  the  goods  upon  their  arrival  to  the 
plaintiff.  The  plaintiff  called  at  the  defend- 
ants' wharf,  apprised  them  of  his  claim,  and 
left  the  wharfinger's  receipt  with  them.  The 
defendants'  clerks  said  that  the  vessel  by 
which  the  goods  were  to  be  conveyed  had 
not  arrived,  but  that  they  "should  be  delivered 
to  the  plaintiff  on  arrival.  Mr.  Justice 
Bosanquet  said,  with  reference  to  the  handing 
over  of  the  receipt  :  "  The  original  owner 
of  the  goods  was  Wilson  ;  the  goods  were 
lying  on  a  wharf  at  Stockton-upon-Tees  ; 
the  wharfinger  there  gave  W^ilson  a  receipt 
for  them  ;  and  Wilson,  having  that  receipt 
and  the  invoice,  handed  both  over  to  the 
plaintiff,  upon  obtaining  an  advance  of 
money."  Here  Cohen  Brothers  and  Co.,  hav- 
ing the  railway  receipt,  sent  it  by  post  to 
the  plaintiff  in  consequence  of  the  plaintiff 
having  put  himself  by  an  agreement  with 
Cohen  Brothers  and  Co.  under  obligations  to 
meet  bills,  which  bills  it  was  intended  by 
Cohen  Brothers  and  Co.  (as  appears  from  the 
correspondence)  he  should  have  the  means  of 
meeting  by  making  use  of  the  railway  receipt. 
What    Mr.    Justice    Bosanquet   then    says 
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applies  precisely  to  the  present  case  :  ''  As 
between  Wilson  and  the  plaintiff,  this  was  a 
symbolical  transfer  of  the  property  to  the 
plaintiff,  and  noay  be  considered  the  same  as 
if  the  goods  had  passed  from  hand  to  hand. 
It  is  objected  that  the  wharfinger's  receipt, 
by  virtue  of  which  the  plaintiff  claims  a 
property  in  the  goods,  is  not  the  receipt  of 
the  defendants,  but  of  the  wharfinger  at 
Stockton-upon-Teea."  Then  the  learned 
Judge  meets  that,  by  showing  that  the  de- 
fondants  had  recognized  the  receipt  by  pro- 
mising to  hold  the  goods  by  virtue  of  it. 
That  question  does  not  arise  in  this  case, 
because  the  receipt  here  was  given  by  the 
defendant's  servants,  and  was,  therefore,  the 
receipt  of  the  defendants.  This  judgment 
then  is  an  authority  that,  by  that  transaction 
between  Cohen  Brothers  and  Co.  and  the 
plaintiff,  the  property  in  these  bags  of  poppy- 
seed  passed  to  the  latter. 

To  the  same  effect  is  the  judgment  of  Mr. 
justice  Maule  in  Evatis  v.  NichoUs  (3  M. 
&  Gr.  620).  There  the  case  was  that  the 
plaintiffs  ^ere  chemists  and  dry-salters,  and 
also  factors  and  brokers,  carrying  on  trade  in 
rx>ndon.  The  defendants  were  the  London 
agents  of  Nicholl,  Ludlow,  and  Co.,  who  car- 
ried on  business  cit  Newcastle  as  shipowners 
and  wharfingers*  The  plaintiffs  acted  as 
factors  and  brokers  for  Anthony  Clapham, 
an  ailkali  manufacturer  at  Newcastle,  who 
was  in  the  habit  of  consigning  alkali  to  the 
plaintiffs  in  London  for  sale  on  his  account, 
he  being  allowed  to  draw  upon  them  to  the 
extent  of  two-thirds  of  the  supposed  value, 
but  sometimes  drawing,  in  fact,  for  the  full 
amount.  On  the  2nd  May  1840,  the  plaint- 
iffs were  under  acceptances  for  Clapham 
beyond  the  amounufor  which  Clapham  was 
entitled  to  draw  in  respect  of  goods  in  their 
hands  belonging  to  him,  if  not  to  the  full 
value  of. these  goods.  On  that  day  Clapham 
wrote  to  the  plamtiffs  that  he  had  drawn  on 
them  at  four  months'  date  for  ;{'soo,  add- 
ing :  "  I  hope  to  be  able  to  ship  twenty  tons 
of  soda  and  alkali  at  the  beginning  of  the  ensu- 
ing week."  The  goods  were,  shipped,  and  no 
bill  of  lading  was  givea,  but  the  receipt, 
signed  by  the  mate  of  the  vessel  for  the  gpods, 
was  sent  to  the  plaintiffs.  Mr.  Justice  Maule 
said:  ''Upon  the  shipment  of  the  goods 
on  board  the  London  (the  vessel)  upon 
the  terms  of  being  delivered  to  the  plaintiffs, 
and  the  actteptance  of  the  goods  by  the 
shipowners  upon  those  terms,  the  property 
vested  in  the  plaintiffs  to  the  extent  of  their 
interest,  which  was  the  interest  of  persons 
with  whom  goods  are. pledged— 5/;>'/7//j  v. 


Nix.  It  is  admitted  that,  if  the  plaiatifc 
had  been  vendees,  instead  of  pawDees»  of 
these  goods,  their  right  to  recover  cooM' 
not  have  been  disputed.  The  goods  iiavti^| 
been  shipped  by  Clapham  for  the  porp^Kj 
of  meeting  the  plaintiffs'  acceptance  of  ibi 
j^SOo  bill,  and  the  shipowners  having  accept, 
ed  those  goods  for  the  purpose  of  (klivo^-. 
ing  them  to  the  plaintiffs,  it  appears  t^i 
me  that  the  plaintiffs  acquired  such  a  pro*' 
perty  and  right  of  possession  as  to  eaMi ; 
them  to  maintain  trover  against  the  defend*, 
ants." 

So  in  this  case  these  goods  were  deli^^- 
to  the  Railway  Company  for  the  purpose  oi 
being  sent  to  the  plaintiff  to  enable  him  le 
meet  the  acceptances  which  he  had  given  ior 
the  accommodation  of  Cohen  Brolbcfs  aod 
Co.    They  were  accepted  by  the  defendaoli 
for  the  purpose  of  delivering  them  to  tte. 
plaintiff,  and  therefore  the  property  and  the. 
right  of  possession  in  them  passed  to  tbe' 
plaintiff.    I  have  dvek  upon  this  because, as 
will  be  seen  hereafter,  it  is  necessary  to  slKit 
that  the  existence  of  a  bill  of  lading  makes- 
no  difference  with  regard  to  the  tights  of  the 
parties   in   the  present  case,  which,  it  was 
argued  before  us,  it  did.    So  Long  as  the  prth 
perty  and  the  right  of  possession  passed, it*: 
is  immaterial  whether  it  was  by  the  debuf^t; 
of  a  bill  of  lading,  or  the  delivery  of  a  receipti 
when  we  cooae  to  consider  the  rights  of  tbei  > 
parties  with  reference  to  the  subsequeat  traBi>t' 
actions. 

It  was  argued  that  the  property  intkese. 
seeds  vested  in  Schilizzi  and  Co.  at  Fatoat 
and  the  circumstance  relied  iqx)n  to  sbov 
this  was  that,  in  accordance  widi  the  coo* 
tract  between  Cohen  Brothers  and  Ca   aod 
Schilizzi  and  Co.,  the  purchasers  were  to  pro-* 
vide  the  bags.     I  think  the  answer  to  that 
argument  will  be  found  clearly  stated  in  tbe 
judgment    of  the  Court  in    Wail  v.  Bek^ 
(2  Exch.  Reports  1).    There  the  contract  wis 
for   a  quantity  of  barley,  which  was  ta  be 
delivered  at  Kingsbridge,  or  some  neighboitf- 
ing  port,  for  a  certain  sum  for  carfi,  and  a 
vessel  was  loaded  with  barley.    The  bill  of 
lading  was  taken,  and  that  was  subscquert^ 
left  unendorsed  at  the  couiHing-hoase  of  tbc 
defendant.     Some  dispute  then  appe»sj» 
have  arisen,  and  the.  bill  of  lading  was  w^ 
away.    The  only    matter   for  which  it  tf 
necessary  to  quote  this  judgment  is  to  90^ 
that  the  property  did  not  pass  merely  by  p«K* 
ting    it  aside,    or    by    despatching  »^^ 
Howrah,  for  the  purpose  of  being  deliverwf  f> 
Schilizzi  and  Co.    Baron  Parke  says;    "  «  » ' 
perfectly   cleiar  that   the  .orijinai  conU^t: 
^  h 
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between  the  parlies  wss  not  for  a  specific 
flbattd.  The  contract  would  be  satistied  by 
Ae  deKvery  of  anj  500  quarters  of  corn,  pro- 
-Med  the  com  answered  the  character  of  that 
4HRcb  was  agreed  to  be  delivered  "  (which 
IMS  tbe  case  here  with  regard  to  the  con- 
)RMt  with  Schilizzi  and  Co.  for  poppy-seed). 
^fif  the  original  contract,  therefore,  no  pro- 
passed,  and  that  matter  admits  of 
doubt  whatever.  In  order,  therefore,  to 
tve  the  original  owner  of  the  property, 
most  be  shown  in  this  form  of  action — the 
[idem  being  for  the  recovery  of  the  property 

P list  at  some  subsequent  time  the  property 
sed.    It  may  be  admitted  that,  if  goods 
te  ordered  by  a  person,  although  they  are  to 
^Wseketed  by  the  vendor,  and  to  be  deliver 
U»  a  common  carrier  to  be  sent  to  the  per- 
by  whom  they  have  been  ordered,  the 
nt  tbe  goods,  which  have  been  selected 
pmoance  of  the  contract,  are  delivered 
Ifae  carrier,  tbe  carrier  becomes  the  agent 
tbe  vendee,  and  such  a  delivery  amounts  to 
delhrery  to  the  vendee  ;  and  if  there  is  a 
iog  eontract  between  the  vendor  and  the 
^nidse,  either  by  note  in  writing,  or  by  part- 
fl^eDt,  or  subsequently  by  part-acceptance, 
jfeeo  there  is  no    doubt    that  the    property 
by  such  delivery  to  the  carrier.     It  is 
ry,  of  course,  that  the  goods  should 
with  the  contract.     In  this  case  it  is 
that  the  delivery  of  the  goods  on  ship 
is  equivalent  to  the  delivery  I  have 
itioued,  because  the  ship  was  engaged  on 
part  of  Letbbridge,  as    agent  for  the 
endant.    But,   assuming  that  it  was  so, 
delivery  of  the  goods  on  board  the  ship 
WB  not  a  delivery  of  them  ^o  the  defendant, 
hit  a  delivery  to  the  captain  of  the  vessel 
lb  be  carried  under  a  bill  of  lading,  and  that 
iSl  of  lading  indicated  the  person  for  whom 
w  wire  to  be  carried.     By  that  bill  of ! 
tUing  the  goods  were  to  be  carried  by  the  ; 
[•Mter  of  the  vessel  for  and  on  account  of 
|«bbridge,  to  be  delivered  to  him  in  case  the  I 
i  wU  of  hiding  should  not  be  assigned,  and,  if 
I Jjjjwold,  then  to  the  assignee.     The  goods,  j 
^fterefore,  still  continued  in  the  possession  of ' 
^ fc  master  of  the  vessel,  not  as  in  the  case  of 
f^^'PPon  carrier,  but  as  a  person  carrying 
}*WJ  on  behalf  of  Letbbridge.     There  is  no 
weacb  of  duty  on  the  part  of  Letbbridge,  as 
■^stipulated  under  the  original  contract  that 
oe  price  is  to  be  paid  on  the  delivery  of  the 
^  of  lading.     It  is  clearly  contemplated  by 
«e  original  cmtract  that,  by  tbe  bill  of  lading, 
*«lhbridge  should   reuin  control  over  the 
property/' 
• 

Now,  here  these   goods   were   delivered 
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by  Cohen  Brothers  and  Co.,  It  \%  true,  in  tbe 
bags  which  had  been  sent  by  Schilizzi  and 
Co.,  but  they  were  made  over  to  the  defend- 
ants in  order  to  be  delivered  bv  them  to 
Eagleton  and  Co.,  who  were  intended  by 
Cohen  Brothers  and  Co.  to  retain  control  over 
the  properly.  It  is  a  question  of  intention 
really.  With  what  intention  were  the  poppy- 
seeds  put  into  the  bags  at  Patna,  and  delivered 
to  the  Railway  Company  ?  Not  with  the 
intention  certainly  that  the  property  should 
pass  at  once  to  Schilizzi  and  Co.,  because  the 
parties  did  not  intend  to  part  with  the  pro- 
perty till  the  price  was  paid.  What  they 
intended  was  either  that  the  goods  slbould 
remain  their  property,  or  that  (as  they  bad 
arranged)  tbey  should  be  the  property  of  the 
plaintiff  Eagleton  until  he  received  the  price 
from  Schilizzi  and  Co.,  and  delivered  over 
the  goods.  Therefore,  the  objection  which 
was  taken  that  the  matter  was  decided  bj 
the  putting  of  the  seeds  into  the  bags  of 
Schilizzi  and  Co.  at  Patna.  and  that  the 
property  passed  to  them  thereby,  I  thinkf 
fails. 

The  detendantsrest  theii  deknce  npod  two 
grounds.  They  say  thai,  when  tbe  goods 
had  arrive*!  at  Howrah,  and  the  claim  was 
made  by  Toulmin  and  Co.,  they  telegraphed 
to  Cohen  Brothers  and  Co.?  who  were  thd 
principals,  and  who  had  delivered  the  goods 
to  them,  and  they  received  instructions  from 
Cohen  Brothers  and  Co.  not  to  deliver  to  the 
plaintiff,  and  were  directed  to  deliver,  as 
they  did,  to  Toulmin  and  Co.  Now,  if  Cohen 
Brothers  and  Co.  had  no  power  to  revokci 
their  authority,  or  to  recede  from  what  they 
had  agreed  to  with  Eagleton,  the  defendants, 
the  Railway  Company,  could  not  be  In  a 
better  position ;  they  coulfl  not  derive  from 
Cohen  Brothers  and  Co.  any  greater  author- 
itv  than  Cohen  Brothers  and  Co.  had. 

There  is  a  circumstance  in  the  case  which 
looks  as  if  the  plaintiff  was  not  then  aware 
of  his  precise  position,  and  thought  that 
Cohen  Brothers  and  Co.  still  retained  some 
power  over  the  goods,  because,  he  said,  he 
would  telegraph  to  them  for  instructions.  But 
his  dqmg  that  would  not  alter  his  legal  position. 
He  was  in  the  position  of  a  person  who  was 
an  agent,  having  what  is  commonly  called 
an  authority  coupled  with  an  interest.  In 
reality  it  was  this.  An  agreement  had  been 
entered  into  between  Cohen  Brothers  and 
Co.  and  the  plaintiff  upon  a  sufficient  consi- 
deration, by  virtue  of  which  the  plaintiff 
had  accepted  bills,  and  put  himselt  under 
pecuniary  liabilities,  and  Cohen  Brothers  and 
Co.  had  given  to  the  plaintiff  the  right  to 
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receive  those  goods  to  meet  ihe  liabilities. 
It  was  an  authority  given  for  the  purpose  of 
securing  a  benefit  to  Eagleton  upon  a  good 
consideration  proceeding  from  him.  That 
could  not  be  revoked.  It  was  an  authority 
coupled  wiih  an  interest,  and  Cohen  Brothers 
and  Co.  had  no  right  to  revoke  it.  If  ihey 
could  do  th<it,  tbey  would  be  receding  from 
an  agreement  which  was  binding  on  them, 
and  resuming  property  which  had  passed  to 
Eagleton  and  Co.  for  a  good  consideration. 
They  had  no  power  to  say  to  Eagleton : 
"  We  won't  allow  you  to  get  the  goods ;  you 
are  bound  to  pay  the  bills  you  have  accepted  for 
us,  but  the  goods  must  go  to  some  one  else." 

The  defendants  rested  their  case  also  upon 
another  ground.  They  said :  "  Toulmin  and 
Co.  were  the  persons  entitled  to  receive  these 
goods ;  we  have  delivered  them  to  the  proper 
persons,  and  are,  therefore,  not  liable  to  the 
plaintiff."  That  they  might  set  up  such  a 
case  as  that  is  shown  by  a  decision  which 
was  not  referred  to  in  the  course  of  the  argu- 
ment before  us,  though  several  other  cases, 
nearly  to  the  same  eiTect,  were  cited.  In 
Sheridan  vs.  Tne  New  Quiy  Co.,  4  C.  B., 
N.  S.,  618  (also  reported  in  28  L.  J.,  C.  P., 
58),  it  was  held  by  the  Court  that  a  carrier 
is  not  estopped  from  di.<tputing  the  title  of 
the  sender  of  tHfe  goods,  and  may  deliver  to 
the  true  owner.  According  to  that  doctrine, 
if  the  defendants  could  show  that  Toulmin 
and  Co.  were  the  true  owners  of  the  poppy- 
seed,  I  think  they  might  have  had  a  good 
answer  to  the  plaimiff's  suit.  It,  therefore, 
becomes  necessary  to  see  precisely  what  was 
the  nature  of  the  title  of  Toulmin  and  Co. 
It  is  set  out  by  Mr.  Justice  Markby  in  his 
judgment  thus.  He  says  that  Mr.  Cohen, 
who  was  traiing  •under  the  firm  of  Cohen 
Brothers,  *'  had  been  in  correspondence  with 
Toulmin  and  Co.  upon  this  subject,  and,  in 
December  1870,  Toulmin  and  Co.  agreed  to 
allow  him  to  draw  Rs.  25,000  against  cotton 
to  arrive  In  Calcutta  before  the  drafts  matured. 
Mr.  Cohen  thereupon  authorized  Toulmin 
and  Co.  to  receive  payment  on  accoemt  of 
Cohen  Brothers  on  goods  s:)ld  an!  delivered 
through  Toulmin  and  Co.  In  February,  Mr. 
Cocien  was  contemplating  an  exiensiott*of  his 
operations  to  the  purchase  of  oil-seeds,  and 
a  good  deal  of  correspondence  ensued  as  to 
the  terms  on  which  he  was  to  get  advancer.. 
In  his  letter  of  the  25th  February  he  asks 
permission  '  to  draw  upon  Toulmin  and  Co. 
in  the  usual  way,  and  to  meet  the  bills  which 
would  fall  due  before  the  time  of  delivery.' 
'  We  would'  (he  says)  *  draw  upon  the  buyers 
and  place  you  in  funds/    On  the  3Qd  March 


Toulmin  and  Co.  informed  Mr.  Cohen  ibl 
they   had   sold  on   his  account  to  Messa« 
Schilizzi  and  Co.  200  tons  of  poppy-ieedf 
on  the  terms  which  I  have  already  staie4 
but  added  that  the  firm  would  notalWitidf 
to  be  drawn  upon.     In  order  10  meet  tidi 
difficulty,  and  to  enable  Cohen  Brotben  ttl 
make  a  beginning,  Toulmin  and  Co.  m^ 
*  We  will  allow  you  to  draw  on  ourselves  lg 
the  extent  of  the  value  of  50  tons  hdmi 
despatch.'    To  this  letter  Mr.  Cohen  seril 
rather  a  vague  reply  hinting  at  his  iDteotioal 
to  seek  accommodation  elsewhere.    Oo  te 
14th  April  Mr.  Cohen  asked  pennisston  tt 
draw  on  Toulmin  and  Co.  at  61  di^  W 
Rs.  io,ooo.  saying  that  poppy  and  ooooa 
would    be    sent   soon.    Toulmio  and  Co* 
declined,  however,  to  go  beyond  tbdrperaus* 
sion  to   draw  in  advance  to  the  extent  of 
50  tons  of  seed.    Accordingly  Mr.  Cohen 
on  the  i8ih  April  inquired  of  his  agent  it 
Fyzabad,  Mr.  W.  Landeshut,  what  amoml:' 
he  could  draw  against  50  tons  poppjr-aeed^i 
to  which  the  answer  given  was  Ris.  5,O0Qi» 
Cohen  Brothers,  on  the  following  day,  dreffi 
for  that  sum  on  Toulmin  and  Co.  at  61  dayi^i 
and  in  the  letter  which  advised  the  daf& 
they  said,  '  Our  agent  at  Fyzabad  has  |raF^' 
chased  the  poppy-seed,  and  will  shordy  iBak^< 
the  first  despatch  ;  in  fact,  we  expect  be  till 
be   able  to   make  the   despatch  too  ttns»V 
No  further  communication  of  any  tmportaad^ 
took  place  between  Toulmin  and  Co.  lad^ 
Mr.  Cohen  until  the  14th  June,  when  ito 
Cohen  telegraphed  to  say  that  the  'poppf 
has  ju9t  reached  Patna,  sending  Howrahby 
Railway,'  and  asking  to  draw  for  Rs.  10,000 
more.     This  request  Toulmin  and  Co,  »►. 
fused,  and  reminded  Mr.  Cohen  of  his  ptm 
mise  to  deliver  50  tons  of  poppy-seed  on  4* 
following  day.     The  747  bags  of  poppy-sw* 
in  question  were  despatched  from  Patna  0^ 
the  20th  of  June,  and  arrived  at  Howrah» 
the  2  2nd,  where  they  were  claimed  byTonloitJ 
and  Co.  as  specifically  appropriated  to  M' 
draft  for   Rs.  5,000  accepted  by  l^"*^ 
above  stated,  which  fell  due  on  ih'e  i#* 
June,  and  which  they  paid  on  the  2ttA 
Now,  the  learned  fudge  came  to  the  cow 
elusion  that  the   property  was  in  TouImJ 
and  Co.,  and  that  the  Railway  Company  W 
a  right  to  deliver  the  goods  to  them;  but"* 
principles  which  are  applicable  to  the  P"*** 
case  are  laid  down  in  the  judgment  of  u» 
House  of  Lords  in  the  case  of  ffaan  "9^ 
Dresser,  7  H.  L.  Cases  290.    It  is  t»<^*^ 
to  sfate  the  facte  in  that  case  to  show  nor 
the  law,  as  there  laid  down,  is  applicable* 
this  case.    The  facts  there  were  these.  '^'^^ 
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KtiiDber  merchant  in  Sweden,  had  dealings 
ffid)  D,  a  merchant  in  London,  and  sent 
fa  cargoes  of  timber,  which  D  disposed 
of  €0  a  ^^/  credere  commission,  and,  in  re- 
HM^of  which,  N  drew  bills  on  D.  In  Sep- 
jimber  1853,  the  accounts  between  them 
ODsettled,  but  D  claimed  a  considerable 
e  as  doe  to  him^ielf.  On  the  29th 
ember  N  wrote  to  say  that  he  expected 
,  of  lading  from  two  captains  (whom  he 
pmed),  and  that  he  had  drawn  for  a  cer- 
piaaiDoom  on  D.  On  the  24th  October  H 
Co.,  merchants  in  London,  received 
ugh  K,  their  agent,  and  the  manager  of 
business  in  Sweden,  a  letter  from  N, 
|i  which  he  enclosed  a  letter  to  D.  whereby 
drew  on  D  for  /*i,3(2,  which  he  claimed 
due  to  himself  from  D.  In  the  letter  to 
and  Co.,  N  desired  that  this  enclosure 
be  banded  to  D,  and  on  his  accepting 
draft,  and  acknowledging  the  correctness 
aa  accompanying  account,  and  the  fact 
N  had  duly  delivered  all  the  cargoes  of 
contracted  for  between  them,  except 
particularly  named,  that  then  H  and 
were  to  hand  to  D  the  three  bills  of 
ng  of  three  ships  also  named  ;  but  if  he 
not  accept  the  draft,  nor  give  the  re- 
acknowledgment,  then  H  and  Co.  were 
insure  the  cargoes,  and  sell  them ;  and  N 
oa  H  and  Co.  drafts  to  the  amount  of 
i>^.  This  letter  was  read  to  D,  who 
d  to  accept  the  draft  for  /*i»3i2, 
Uring  that  he  was  largely  in  advance  to 
It  was  left  in  his  bill-box  for  acceptance 
the  morning  of  the  24th  October,  and  a 
mal  letter  demanding  compliance  with  the 
diiions  of  N,  was  written  to  him  by  H 
Co.  In  the  course  of  the  same  day,  D 
Jote  to  H  and  Co.,  requesting  the  loan  of 
fte  bills  of  lading,  saying  *  We  will  return 
«em  to  you,  if  from  any  cause  we  do  not 
•^t  the  bill  for  /"i  ,3 1 2.'  They  were  sent 
^  him  on  the  same  day,  but  after  D*s 
»quest  had  been  complied  with,  H  and  Co. 
•cepied  the  first  of  N's  drafts,  and  wrote  to 
w  that  tBey  would  '  give  protection '  to  all. 
^the  morning  of  the  25th  October,  a  clerk 
»-H  and  Co.  learned  at  D's  counting  house 
«tt  the  draft  for  /i,3i2  had  not  been 
*ccpted;  but  in  the  middle  of  that  day  it 
f«  seot  to  H  and  Co.  H  and  Co.  accepted, 
^however,  refused  to  give  up  the  bills  of 
■d*ng.  and,  on  the  advice  of  a  solicitor 
ptained  before  he  had  accepted  the  draft 
J  g*>S*2),  attached  the  goods  in  the  hands 
•  H  and  Co.  They  brought  an  action 
V»Q8t  him  to  recover  the  bills  of  lading, 
"W***  Wed  a  bill  to  stay  the  action." 


It  was  held  by  the  House  of  Lords  that 
D  (Dresser)  had  not  such  an  equitable  right 
on  account  of  anything  that  occurred  on  the 
24tn  of  October  as  would  prevail  against  the 
legal  rights  which  the  plaintiff  had  acquired 
by  receiving  the  bill  of  lading.  The  Soli- 
citor-General. Lord  Cairns,  in  arguing  the 
case  for  Dresser,  raised  three  questions 
showing  clearly  the  view  which  was  taken 
of  the  nature  of  the  case,  and  the  title  which 
would  be  given  by  such  a  transaction  as 
this.  He  said :  "  The  questions  here  are 
three :  First y  whether,  as  between  Norrbom 
and  Dresser"  (in  this  case,  between  Cohen 
Brothers  and  Co.  and  Toulmin  and  Co.), 
*'  there  was,  in  equity,  a  rigbt  on  the  part 
of  Dresser  to  reqiire  that  the  particular 
cargoes,  mentioned  in  Norrbom's  letters, 
should  be  sent  to  him?  Secondly^  whether 
Hoare  and  Co ,  having  been  originally  the 
agents,  and  nothing  more,  of  Norrbom, 
acquired  a  higher  title  to  the  timber  by 
reason  of  the  engagements  which  they  came 
under  in  respect  of  these  cargoes  ?"  Here 
the  question  is  whether  Eagleton,  (laving 
been  an  agent  of  Cohen  and  Co,  would 
acquire  a  higher  title  by  reason  of  the  en- 
gagements he  came  under  in  respect  of  the 
seeds  which  were  sent.  **  Thirdly,  whether  at 
the  tim^  Hoare  and  C  ).  came«nder  these  en- 
gagements, they  had  notice  of  the  rights 
of  Dresser  as  against  Norrbom  with  respect 
to  the  equity  already  mentioned  ?" 

The  whole  case  was  put  as  the  case  of  an 
equitable  title  as  against  a  legal  title,  and  the 
necessity  of  there  being  noiice  of  the  equit- 
able title  in  order  that  it  should  prevail. 
Lord  Cranworth  said  (and  this  remark 
applies  to  the  nature  of  the  title  of  Toulmin 
and  Co  ) :  "  The  difference«between  law  and 
equity  I  take  to  be  this,  that  if  there  has 
been  an  engagement  to  appropriate  a  parti- 
cular cargo,  or  an  engagement  to  satisfy  a 
contract  out  of  a  particular  thing,  such  as  to 
appropriate  a  part  of  a  larger  cargo,  in  either 
of  these  cases,  equity  will  interfere,  in  the  one 
case,  IQ  decree  what,  in  truth,  is  a  specific 
performance,  or  something  very  like  specific 
performance  of  the  contract  to  appropriate 
a  particular  cargo;  and  in  the  other,  to  give 
the  purchaser  a  lien  upon  the  larger  cargo, 
in  order  to  enable  him  to  satisfy  himself  of 
the  smaller  demand.''  ''  He  then  gave  an 
illustration,  and  said :  '*  But  I  apprehend  that 
neither  in  equity  nor  in  law  can  there  be 
any  jurisdiction  to  say  that,  because  there 
is  property  of  the  person  who  ought  to  have 
fulfilled  his  contract,  therefore  you  can 
make  that  property  available  for  the  specific 
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performaDceoftheengagement."  HisLordship 
said  he  thought  it  necessary  to  say  that  , 
much,  although  the  question  did  not  proper-  ' 
ly  arise  in  that  case,  and  then  lie  made  a ' 
remark  which  is  applicable  to  (he  conten- 
tion in  this  case  that  there  was  sufficient 
in  the  correspondence  to  fix  Eagleton  and 
Co.  with  notice  of  the  nature  of  the  title  , 
of  Toidmin  and  Co.  He  said,  speakicg  of  | 
what  took  place  with  the  clerk  in  the  count- 
ing-house: '^But  when  that  is  looked  at 
strictly  and  criticaliy,  I  quite  agree  with 
^n  observation  that  was  made  in  the  course 
of  the  argument,  that  mercantile  transac- 
tions would  be  altogether  unsafe  if  that  is  to 
be  taken  z»  notice."  So  here  I  think  it  may 
be  aaid  that,  if  che  expressions  in  the  letters, 
that  these  seeds  were  to  be  delivered  to 
Schiliad  and  Co.  through  Toulmin  and  Co., 
were  to  be  treated  as  notice  to  the  plaintiff 
Eagleton  of  the  rights  which  Toulmin 
and  Co.  bad  under  the  contract  with  Cohen 
Brothers  and  Co.,  mercantile  transactions 
wou(d  be  altogether  unsafe.  There  was 
nothing  in  the  correspondence  which  could 
le^  Eagleton  to  suppose  that  there  was  any 
special  arrangement  between  Cohen  Brothers 
and  Co.  and  Toulmin  and  Co.  I  think  that 
we  ought  not  to  boKl  that  the  plaintiff  had 
notice  by  the  letters  of  the  title  of  Toulmin 
and  Co. 

There  is  another  remark  in  the  course  of 
that  case  which  is  applicable  to  the  present — 
what  passed  when  the  clerks  met  in  the 
counting-house,  and  one  said  to  the  other 
that  (he  proceeding  was  a  strange  one.  and,  on 
Norrbom's  part,  a  regular  swindle. 

Lord  Wensleydalc  also  gave  judgment  to 
X\^t  same  effect  a^;  the  Lord  Chancellor  and 
Lord  Cran worth,  lie  spoke  of  there  being 
a  bill  of  lading.  Bat  I  have  already  shown 
that  the-bill  of  lading  makes  no  difference, 
because  the  real  question  is,  whether  the 
property  passed  to  the  plaintiff,  and  whether 
it  passed  by  the  indorsement  of  a  bill  of 
lading  or  by  delivery  of  the  railway  Receipt 
doe9  not  qaatter. 

Therefore  the  result  is  this,  that  the  title 
of  Toulmin  and  Co.  was  at  most  dhly  an 
equitable  one.  It  did  not  even  amount  to  an 
equitable  lien  on  these  particular  goods.  It 
was  a  right  which  Toulmin  and  Co.  could 
have  enforced  against  Cohen  Brothers  and  Co., 
but,  being  only  a  right,  it  could  not  prevail 
against  a  person  who  had  had  transferred  to 
him  the  property  in  the  goods,  and  who  had 
the  right  of  possession,  imless  at  the  time 
of  the  transfer  ^e  had  notice  ^  it/   If  it 


were  clear  that  Eagleton  had  notice  of  tbcK 
transactions  between  Toulmin  and  Ca  nl 
Cohen  and  Co.,  the  right  of  ToMlmia  and  Gaj 
would  have  prevailed  against  his.  fiot  i 
do  not  think  it  can  be  sttd  that  he  had  aotej 
He  had  acquired  a  property  in  thf  seeds  ifi 
the  delivery  of  the  railway  receipt.  Hi! 
defendants  bad  engaged  to  detiver  thcBHj 
him,  and  unless  thejr  ooidd  ^ktm  M 
Toulmin  and  Co.  had  a  superior  title  to  \M 
— a  title  which  would  hare  eoahicd  tbefltlil 
recover  the  goods  from  him — the  ddeateMJ 
were  not  justified  in  delivering  the  goodsHj 
them,  and  are  liable  for  the  wron|^  ddbj 
very. 

la  my  opinioo,  the  dedston  to  wfaich  Ilia 
learned  Judge  came  that  ^agieton'i  tidt  Mi 
to  be  treated  merely  as  the  right  of  as  sfoit, 
and  not  that  of  a  person  who  had  a  piopcf^ 
and  right  of  possession  in  these  gao(ii,ifiMt 
correct.  The  decree  in  favor  of  tbe  dchali; 
ants  must  be  reveraed,  and  a  decree  mukM 
favor  of  the  plaintiff  for  Rs.  $,588-4.  "i4 
interest  at  the  ordinary'  rate  of  six  per 
from  the  a6th  June  1871,  and  costs  of 
to  be  taxed  on  scale  No.  2. 

MacphersoHy  J, — I  am  of  the  same 
nion.  The  plaintiff  accepted  bills  to  a 
amount  for  Cohen  Brothers  and  Co., 
their  promise  that  seeds  would  be  sent  d 
to  him  at  once  to  place  him  in  fnnds  to 
these  bills ;  and  there  was  an  express 
standing  (as  appears  from  the  letters 
passed  between  Cohen  Brothers  and 
plaintiff j,  that,  when  goods  were  despatcfaeo 
to  Calcutta,  they  should  be  consigned  It 
Eagleton  and  Co.,  who  were  to  use  the  ni^ 
way  receipts  for  such  goods  for  the  pui 
of  what  is  called  financing.  The  bags 
seed,  the  subject  of  this  suit,  were  consij 
to  Eagleton  and  Co.  under  that  agreemi 
and  the  railway  receipt  \va.s  made  oat 
Eagleton  and*Co.'s  name,  and  was  seat  if 
the  plaintiff ;  and  I  have  no  doubt  whatc»tf 
that  the  intention  of  Cohen  BrothersandO^ 
in  so  consigning  the  goods  andj^iving^ 
railway  receipt  to  Eagleton  and  Co.,  ^ 
that  it  should  pass — as  in  law,  I  think,  it « 
pass — the  right  of  possession  and  propeij 
in  these  bags  of  seed  to  Eagleton  and  Co^J* 
as  to  enable  the  plaintiff  to  receive  W 
price  payable  for  them.  The  plaintiff  Utt 
had  a  substantial  interest  in  tbe  cpjH 
signment,  and  was  not  a  mere  ^^^ 
Cohen  Brothers.  Under  these  circutnstaDgj 
the .  Railway  Company,  having  in  ^J^jJJ 
instance  granted  a  receipt  for  the  goo»gj 
which  they  named  Eagleton  and  Co.  atig 
signees,  and  stated  that  &e  goods  wooMiW 
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be  given  op,  except  apoii  the  order  of  the 
'tonsi!?aees,  receiv^  frcwi  Eagleton  and  Co. 
.Ihe  freight  which  had  to  be  paid  for  this  con- 
«gamem  before  delivery.  I  say  that  they 
»ieeeived  the  freight  from  Eagleton  and  Co^, 
;:.teca98e,  ahhough  k  was  received  from  the 
tends  of  Schilizzi  and  Co.'s  sircar,  k  was  so 
received  apon  the  order  of  Eagleton  and  Co., 
mA  on  their  indicating,  by  their  written  or- 
4ir  on  the  railway  receipt,  the  person  to 
^hnn  actual  delivery  was  to  be  made  and  by 
niMiB  the  freight  was  to  be  paid.  The  Rail* 
mu  Company,  having  received  the  freight 
im  the  plaintiff,  further  promised  to  deli- 
ler  the  bags  of  seed  as  directed  by  him. 
^boking  at  all  these  circumstances,  it  appears 
%ac  that  the  Railway  Company  were  not  en- 
MU  eventually  to  refuse  delivery  of  the 
foids  to  Eagleton  and  Co.,  and  that  they 
?«ere  not  justified  in  delivering  to  Toulmin 
-asd  Co.  under  the  telegram  from  Cohen 
n.  It  may  be  that  Cohen  Brothers 
ive  broken  the  agreement  which  they  made 
iith  Toulmin  and  Co.  and  that,  as  against 
(Men  Brothers,  Toulmin  and  Co.  would 
kvebeen  entitled  to  recover  the  price  of  these 
iS.  But  the  plaistiS  had  no  notice  of 
rights  existing  in  these  specific  bags 
seeds  on  the  part  of  Toulmin  and  Co.,  and 
had  a  substantial  interest  in  the  goods, 
was  not  the  mere  agent  of  Cohen 
ers;  and  1  think  that  he  was  entitled 
bold  them  as  against  Cohen  Brothers,  and 
[(herefore  as  against  Toulmin  and  Co. 


The  1 6th  April  1664. 

Prtsent : 

Hon'bleSir  R.  Couch,  A7.,  Chief  Justice. 
and  the  Hon'ble  W.  Markby,  Judge. 

Ceoitnictioa— Shippjag  Order— Measurement 
at  the  Screw-houac. 

Schilizzi^and  Company 

versus 

Cox,  Steel,  and  Company. 

NVhere  a  shipping  order  authorized  the  receipt  of 

"300  bales  of  cotton  not  exceeding  52  cubic  feet  measure- 

iksnt  at  tbe  screw«house/'  the   fair   meaning  of  the 

'ttitjact  vas  tak^ii  to  t>e,  considering'  that   it  was  a 

'yrcantile  contract,  and  looking  at  the  surrounding 

[mutnstancef!,  that  the  measurement  by  which  the  par- 

l^were  to  be  bound  was  a  measurement  at  the  screw- 

^teise;  and  that  if  the  agent  of  the  defendants  was  pre- 

^it  there  and  passed  the  bales  as  of  the   proper 

iso^ment,  or  waived  the  right   to   measure  and 

ImI  {neastir^j  the  defendai^ts  could  aot  afterwards 

«fi9B  %  r^ht  io  a?fs^ure  Ar  go  iato  a«  iBi|itiry  (^ 


The  following  case  wj^s  staited  for  the  opi- 
nion of  the  High  Court  in  its  Ordinary  Origi- 
nal Civil  jurisdiction,  under  section  55  of 
Act  IX.  of  1850,  by  the  Firs^  Jujge  of  the 
Sipall  Cause  Court  of  Calcutta  :-r 

Case, — The  phintiffs  sued  for  Rs.  219  on 
the  following  cause  of  action :  **  For  that  the 
"defendants,  on  the  14th  December  1871, 
"contraqted  to  receive  on  board  the  ship 
"  Daphne  jcx)  bales  of  cotton,  to  be  shipped 
"between  the  25th  December  1871  ancj  the 
"  5ih  January  1872  ;  and  the  plaintiffs  sent  the 
"  said  300  bales  of  cotton  alongside  the  said 
"  ship,  but  the  defendants  refused  to  receive 
"  the  same,  and  the  same  werjs  kept  in  qonse- 
*'  quence  on  board  the  cargo  boats  in  which 
"  the  same  were  sent  for  shipment,  whereby 
"the  plaintiffs  sustained  damages  to  the 
"amount  stated.'' 

The  defendants  put  in  four  p\p^^  \  hut  the 
substantial  defence  was  that  the  contract  was 
one  to  receive  300  bales  of  cotton,  guajTaatead 
5  bales  to  the  ton,  not  to  e|[ceed  59  cubi<?  fe^t, 
and  bales  measuring  58  or  59  cubic  feet  had 
been  tendered  under  it. 

The  shipping  order  marked  A  is  as  fol- 
lows : — 

No.  6.  * 

A. 

Calcutta,  i^th  December  tSji, 

To  TUB  Commanding  Officbr  or  thb 

Daphne  fob  London. 

Sir, — Please  to  receive  on  board  from 
Messrs.  Schilizzi  and  Co.  the  undermentioned 
goods,  and  sign  accompanying  receipt :  three 
hundred  bales  of  cotton,  freight  (^4.7.6)  four 
pounds  seven  shillings  and  s\%  pence  per  tqn 
of  5  bales,  not  exceeding  52  cubic  feet  mea- 
surement at  the  screw-house,  to  be  shipped  as 
ready  from  25th  instant  to  5th  Japqar}\ 

Cox,   Sxr-KL,  AND  Co., 

^  Agents, 

The  evidence  of  the  broker  who  negotiated 
the  contract  showed  that  the  shipping  order, 
if  ic-»\vas  not  in  this  case  the  very  contract 
itself,  must  certainly  be  taken  as  containing 
every  term  of  it  and  none  beyond.  Though  it 
does  not  strictly  and  in  terms  correspond  with 
the  contract  as  »et  up  by  either  party  in  its 
pleadings,  yet  it  was  what  both  relied  on,  and 
the  point  in  disptite  between  th^m  uacrpw^d 
itself  to  the  quejsjLion,  what  is  the  mq^ng 
and  effect  of  the  words  "  measaremen(  ^  ^le 
scr^w-hpuse  ?"  The  pl^i»ti|f^  ^^^^^°4R(^  1M^ 


546 


Civil 


THE   WSBKLV    RBlMMtTKft. 


Rulingt. 


[Vol.  xm 


by  the  custom  of  the  port  of  Calcutta,  measure- 
ment of  cotton  bales  mast  always  take  place 
at  the  screw-house,  and  that  such  measurement 
is  by  the  same  custom  final  and  binding.  They 
also  contended  that  these  words  in  the  ship- 
ping order  have  the  same  meaning  as  would 
have  been  imported  into  the  contract  without 
them  bv  the  custom.    The  defendants  denied 

IT 

the  existence  of  the  custom,  and  insisted  that 
these  words  ought  not  to  be  construed  to 
indicate  that  the  parties  intended  measure- 
ment at  the  screw-house  to  be  final,  but  merely 
as  pointing  out  a  mode  and  place  of  measure- 
ment which  would  be  convenient  to  both  par- 
ties, and  which  both  would,  under  ordinary 
circumstances,  be  disposed,  though  not  under 
every  circumstance  bound,  to  abide  by. 

I  think  I  may  set  aside  at  once  all  the  evi- 
dence adduced  to  prove  the  existence  of  the 
custom.  Such  a  custom  is  of  so  much  import- 
ance, and  opens  so  wide  a  door  to  fraud,  that 
it  ought  to  be  established,  I  think,  by  evidence 
of  a  much  more  cogent  and  universal  charac- 
ter than  that  by  which  it  was  sought  by  the 
plaintiffs  to  support  it. 

The  defendants  wish  to  represent  the  words 
''  not  to  exceed  52  cubic  feet*'  as  an  unlimit- 
ed guarantee,  which  ihey  would  no  doubt  be 
if  they  stood  alone.  Coupled  with  the  words 
that  follow,  "meaSurement  ai  the  screw-house," 
I  do  not  think  they  can  be  so  construed. 
Suppose  the  case  of  a  horse  advertised  for 
sale,  and  guaranteed  to  be  16  hands  high,  and 
the  measurement  of  which,  it  was  said,  must 
be  taken  at  the  livery  stables  where  it  then 
stood.     Suppose  this  horse  to  be  bought  sub- 

t*ect  to  a  guarantee  or  representation  of  this 
and,  and  that  the  purchaser  went  to  the  sta- 
bles and  sawthe  horse,  and  cursorily  glanced  at 
it,  and  believing  it  to  be  16  hands  high  took  it 
away,  could  it  be  contended  that  the  purchas- 
er, if  he  afterwards  measured  the  horse  at 
his  own  stable,  and  found  him  really  only  1 5 
hands  high,  would  be  at  liberty  to  return 
him  ?  I  apprehend  that  the  affording  of  an 
opportunity  of  examination  and  measurement 
at  a  stipulated  time  and  place  destroys*  the 
continuing  force  of  the  guarantee.  It  con- 
verts what  was  before  a  purchase  by  guaran- 
tee into  a  purchase  of  specific  goods  *after 
inspection. 

Well,  then,  treatingthe  contract  asindepend- 
ent  of  custom,  and  looking  at  it,  as  I  do, 
as  containing  only  a  limited  guarantee,  and 
as  amounting  only  to  an  undertaking  on  the 
part  of  the  plaintiffs  to  have  certain  bales  of 
cotton,  described  as  of  a  certain  measurement, 
ready  at  a  certain  time  and  place  for  the  in- 
spection of  the  defendants,  knd  as  to  under- 


taking on  the  part  of  the  defendants  to  attend 
at  that  time  and  place  for  the  purpose  ai 
satisfying  themselves  as  to  the  measaremeitt 
of  those  bales,  and  to  accept  tliem  if  satisfied* 
what  were  the  facu?   With  regard  to  ^< 
out  of  3:>o  bales,  the  master  of  the  Dapiutt 
on  the  part  of  the  defendants,  went  to  Um 
screw-house ;  two  hundred  bales  were  thai 
shown  to  him,  piled  up,  no  doubt,  in  a  nuuuis 
which  rendered  them  somewhat  difficult  cd 
access  and  inconvenient  for  examinatioB,  bit 
still  there  they  were  for  inspection.  Tea  btki 
were  pulled  down  from  one  end  and  measoied, 
but  no  more.    These  came  to  a  trifle  over  51 
cubic  feet,  and  the  master  was  satisfied  wkk 
them.     It  was  contended,  and  indeed  tin 
master  himself  did  allege,  that  he  was  misled 
into  examining  no  further  by  the  assoraace 
from  some  one,  named  Narain  Doss,  on  tbi 
part  of  the  plaintiffs,  that  the  rest  of  the 
bales  were  all  like  those  then,  but  I  do  not 
think  that  that  was  so.    Narain  Doss  appeac^ 
in  fact,  to  have  made  that  statement,  and  it 
may  perhaps  be  assumed,  though  it  was  oot 
quite  satisfactorily  proved,  that  he  was  tbe 
plaintiff's  man  ;  still  the  master  did  QOtaaoa 
thatstatement,  for  he  himself  afterwards  stated 
that  he  did  not  ask  for  more  bales  to  be  polled 
down,  because   5   per  cent,  was  soppoaei 
to  be  the  number  to  be  examined.    Tbe  to 
i  s,  there  was  no  fraud .    The  master  had  iheop- 
portunity  of  a  full  and  satisfactory examinatioa 
and  measurement  at  the  timeandplaceappoiot- 
ed  by  the  contract ;  but  from  mixed  motives 
of  delicacy,   courtesy,  convenience,  huny, 
and  indolence,  he  elected  to  satisfy  himsdf 
with  an  offhand  measurement  by  average, 
and  afterwards  he  sought  to  rectify  his  error  bf 
re-measurement  at  a  time  and  place  whicb 
the  evidence  shows  was  purposely  excluded* 
by  the  contract,  and  he  claims  now  in  Cooil, 
without  the  shadow  of  a  reason,  as  it  appears 
to  me,  to  have  all  along  possessed  the  right 
to  do  so.     h  appears  to  me  that,  upon  the 
expression  of  the  master's  satisfaction,  the 
property  in  those  200  bales  passed  at  once 
from  the  plaintiffs  to  the  defendants^  subjed 
only  to  the  possession  of  the  plaintiffs,  sod 
the  duty  on  their  part  of  delivering  them  on 
board. 

A  great  deal  of  evidence  was  also  gone  into 
for  the  purpose  of  showing  that  goods  whiCB 
measured  51  feet  at  the  screw-house  conW 
not  possibly  expand  to  such  an  C3^^°*  •^*? 
measure  58  or  59  feet  alongside  the  vessel 
two  or  three  days  afterwards,  as  the  evidence 
shows  that  a  small  portion  did;  and  tbenos 
to  raise  the  Inference  thai  the  two  **^ 
goods  were  in  this  instance  not  tke  itw 
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If  this  line  of  defence  could  have  been  made 
oat,  it  woald  of  course  have  been  a  complete 
answer  to  the  plaintiff*s  claim,  for  neither 
under  the  custom   nor  under  the    express 
'terms  of  the   contract  could   the  plaintiffs 
kave  been  entitled  to  measure  one  batch  of 
cotton  and  deliver  another.     But  the  cotton 
«as,infact,  satisfactorily  traced  from  the  screw- 
i  boose  to  the  ship  in  both  cases,  and  shown  by 
the  person  who  accompanied  it  to  be  the 
stme  cotton  in  the  same  bales.     It  was  also 
BO  doubt  shown,  on  the  other  hand,  that  bales 
eoald  not  expand  in  the  transit  from  the 
icrew-house  to  the  ship,  five,  six,  or  seven 
het— not  more,  in  fact,  than  two  or  three ;  and 
:  tbe  inference  deducible  from  this  established 
:  physical  fact  would  be,  under  the  circum- 
I  stances  of  a  real  and  actual  measurement  at 
the  screw-house,  that  the  persons  who  swore 
to  the  identity  of  the  bales  must  have  sworn 
Usely.    But  where  the    measurement   has 
been  only  by  average,  both  on  board  and  at  the 
•crew-house,  no  such  inference  can  be  raised. 
It  may  well  be  that  the  average  measurement 
iftboU)  cases,  or  at  any  rate  in  one  or  other  of 
them,  was  based  on  specimens  which  were  ex- 
ee]>tiona].    Several '  of   the    bales  exhibited 
at  the  screw-house  may  have  measured  in 
kct  58  or  59  feet,  and  these  may  have  been 
some  of  those  very  bales  which  came  first  to 
hand  on  board  or  alongside  the  ship,  and  were 
proved  to  have  been  of  those  dimensions. 
The  plaintiffs  themselves  did,  in  fact,  make 
I  ft  a  part  of  their  case  that  the  average  of  the 
[bales  was  56  or  57  cubic  feet  when  re-shipped 
ion  the  Rajpoot ;  but  I  consider  this  unimport- 
lant,  as  it  was  admitted  on  both  sides  that  some 
leipansion  always  does  take  place  (say  two 
I  or  three  feet),  and  under  the  contract  the 
[bales  were  to  be  measured  at  the   screw- 
bouse,  and  were  in  fact  measured  and  accepted 
there. 

With  regard  to  the  remaining  100  bales,  a 
siimilar  process  was  gone  through,  with  this 
difference  that  the  measurer  was  one  Koylas 
Chunder^  a  sircar,  and  not  the  master 
himself,  and  it  was  contended  for  the 
defendants  that  the  master  himself,  being 
only  their  agent,  could  not  depute  the  sir- 
car to  make  the  measurement,  unless  specially 
^tithorized  to  do  so,  which  he  was  not ;  and 
Aat  therefore  the  sircar's  measurement  was 
1^  binding  on  the  defendants.  This  argu- 
jncnt  is  no  doubt  correct.  But  what  then 
w  the  result  ?  Why,  that  the  plaintiffs  had 
U)Q  hales  ready  for  examination  at  the  screw- 
hQP«e»  and  defendants  had  nobody  there 
RK^Pftr^d  and  authorized  to  measure  them. 
Thff^  is(9o4  prmA-^fgfie  evidence  that  the^e 


bales  were  of  the  stipulated  measurement, 
and  there  is  absolutely  none  that  points  in 
the  contrary  direction,  for  these  goods  were 
not  alongside  at  all.  The  breach  with  regard 
to  these  100  bales,  therefore,  was  committed 
by  the  defendants  at  an  earlier  stage  than 
with  regard  to  the  first  200  bales.  It  was 
contended  again  that  these  too  bales  were 
never  tendered,  because  the  boat  containing 
them  was  never  alongside.  This  would  be 
unimportant  if  the  breach  was  alrea(fy  com- 
mitted, as  I  think  it  was,  by  the  defendants 
with  regard  to  them  at  the  screw-hoQse; 
but  I  think  further  that,  with  regard  to  them 
also,  there  was  sufficient  evidence  of  readi« 
ness  and  willingness  on  the  part  of  the 
plaintiffs  to  deliver  on  board.  Two  boat* 
loads  were  alongside ;  and  these  100  bales 
were  in  a  third  boat  close  at  hand  attached 
to  a  buoy;  and  the  master  admits  that  he 
knew  this  third  boat  to  contain  the  plaint- 
iffs' cotton.  An  actual  tender  is  not  ne« 
cessary. 

I  consider,  therefore,  that  the  defendants 
undertook,  by  the  contract  expressed  in  the 
shipping  order,  to  accept  or  refuse  after 
measurement  at  the  screw-house  with  regard 
to  the  whole  300  bales ;  and  that,  with 
regard  to  the  first  200  bales,  they  did 
measure  and  accept  there  ^  while,  with  re- 
gard to  the  100  bales,  they  either  accepted 
after  measurement  in  the  same  way,  or  else 
failed  altogether  to  attend  at  the  screw-house 
for  the  purpose  of  measuring  goods  which 
were  ready  there  for  the  purpose  of  being 
measured,  and  which  the  evidence  shows  to 
have  been  of  the  required  dimensions.  la 
either  case  the  breach  of  the  contract  was  on 
the  part  of  the.  defendants,  though  at  differ*- 
ent  stages  of  the  transaction.  aI  to  the  200 
bales,  the  breach  was  in  refusing  to  receive 
on  board  the  same  bales  which  bad  been 
measured  and  accepted  at  the  screw^house. 
As  to  the  third  hundred,  it  consisted  in  not 
being  ready  and  willing  to  measure  at  the 
place  appointed.  The  damages  have,  I  thinks 
beer*  correctly  estimated  and  proved,  and  I 
give  judgment  for  plaintiffs  for  the  full  sum 
claimed,  and  certify  the  case  as  a  fit  one  lor 
the  employment  of  an  attorney. 

As  to  the  points  of  law  which  1  have  been 
asked  by  the  defendants' counsel  to  reserve 
for  the  opinion  of  the  High  Court,  they  zxt 
numbered  8  but  are  in  fact  only  7.  Of  these 
7  I  shall  refer  only  3,  m.,  those  numbered 
3,  7,  and  8.  The  rest  do  not  arise  out  of  th^ 
facts  as  I  have  found  them,  though  they 
would  no  doubt  have  arisen  luid  I  found  the 
custom  contended  for  by  the  plaintiffs  to  be 
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proved  and  applioAble.  These  three  points 
are — 

is/, — Whether  the  defendants'  contract  in 
this  case  binds  them  to  measure  atthescrew- 
house»  and  to  accept  or  refuse  the  bales  ac- 
cording to  such  measurement,  although  it 
afterwards  appeared  to  have  been  incorrect. 

and, — Does  Narain  Doss's  representation 
Ihot  the  JOG  bales  were  all  alike  bind  the 
plaitttiffs. 

jrd. — Are  the  plaintiffs,  on  the  whole  o^ 
iIm  lads  as  found  by  this  Court,  entitled  to 
recoven  ' 

I  tbMk  1  have  fonnd  all  the  facts  necessary  ' 
to  enable  the  High  Court  to  express  an  opi- 
nion as  to  these  points,  and  my  judgment  is 
of  COifrSe  contingent  on  the  opinion  which 
the  High  Court  may  express  on  them. 

Mr.  £vans  for  the  Plaintiffs. 

iVr.  PhtWps  for  the  Defendants. 

Mr.  Evans, — ^The  whole  of  the  dispute  is 
as  to  the  coiiscmction  to  be  pnt  on  the  words 
"  measurement  at  the  screw-house."  Plaint- 
iffs contend  that  the  words  mean  simply  that 
Uie  defettdants,  or  somebody  representing 
them,  aboold  come  to  the  screw-house  to  see 
that  the  bales  were  according  to  the  prescrib- ! 
ed  measurement,  and  that  (to  avoid  the  worry 
of  repeated  measurements)  this  measurement 
should  take  plaCe  once  for  all  at  the  screw- 
house.  This  appears  to  be  a  reasonable  con- 
struction) became  the  tendency  of  these  goods 
IB  to  increase  afterguards  in  transit,  and  there- 
finre  it  was  the  more  necessary  to  introduce 
amh  a  stipulation  as  that  into  the  agreement. 
In  all  these  cases  there  is  an  acceptance  which 
pfeclades  the  purchaser  from  objecting  after- 
wards. In  Mac/arlane  vs.  Carr  (17  W.  R. 
944),  the  defendants  agreed  to  purchase  from 
f^ainliffs  s,ooo  maOnds  of  indigo  seed,  **  gua- 
lahtaed  growth  of  the  season  1870-71." 
Defendants^  agent  took  delivery  of  865 
maunds  after  ne  had  full  opportunity  ol 
examinhig  them  ;  and  it  was  held  that  the 
defendants  must  be  considered  to  have  accept- 
ed the  &65  maunds  as  being  in  accordance 
with  the  eontmct,  although  they  were^  not 
reaUy  so ;  and  that  though  the  acceptance  was 
rach  as  to  preclude  the  defendants  from 
objecting  that  that  portion  did  not  coYnply 
with  the  warranty  in  the  contract,  yet  the 
plaintiffs,  not  having  delivered  the  whole 
quantity  contracted  for,  could  not  recover  for 
the  865  maunds  according  to  the  rate  men- 
tioned in  the  contract,  but  as  upon  a  new 
contract  according  to  their  value  at  tiie  time 
when  niey  were  accepted, 

Mr.  PkilHpt.—WiXh  regand  to  the  conten- 
lion  that  re-ineasoremeni  was  exchided  by 


the  contract,  if  your  Lordships  should  think 
thit  the  learned  JuJge   meant  to  take  r^ 
dcnce  outside  of  the  contract,  I  submit  tbst 
it  was  not  open  to  him  to  do  so,  and  that  tiv 
case  siiould  go  back  to  him  to  say  what  dtf 
evidence  was.  The  words  of  the  contract  woe 
**not  exceeding  5  s  cubic  feet  raeasureneat 
at  the  screw-house;"  and  what  was  meatf 
was  ''not  exceeding  5 a  cubic  feet  la  mea^ 
surement  at  the  screw-house."    Bird  vs.  Smi^ 
(17  L.  J.,  Q.  B.,  309)  is  a  distinct  aothori^f 
for  our  contention,  that  the  mere  fact  of 
stipulating  for  a  certain  size,  and  at  tlie 
time  stipulating  for  a  measnremeot,  shoiM 
not  preclude  us  from  afterwards  sayiag  tlMC 
the  bales  were  not  of  the  right  stse.    N9 
doubt  that  will  throw  the  burden  of  pmof 
upon  us,  but  that  is  a  burden  whicb  we  hatt 
discharged  by  showing  that  they  were  n^ 
of  the  right  sise.     As  to  "  raeasvement  ti 
the  screw-house,"  that    merely  points  oil 
where  they  are  to  be  5  s  cabic  feet  ni  im» 
surement;    and    no    sufficient    reason  his 
been  shown  why  your  I^^ordships  should  aUotf 
such  an  interpretation  thai  the  measurtiMff 
must  be  ai  the  screw  house,  and  that  the  batas 
must  there  be  either  accepted  or  rejected. 

Mr.  E^ant  (in  reptv). — The  wwlS 
''measurement  at  the  screw-liouse "  ^^ 
inserted  In  the  contract  for  the  purpose  ^ 
ascertaining  the  measurement  there  and  fat 
the  purpose  of  precluding  re-measoremeif^ 
afterwards.  That  is  the  defendants'  ft^ 
contention  in  the  Court  below,  as  stated  fef 
the  Judge. 

Thi  judgment  of  the  High  Ceutt  wm 
delivered  <u  follows  by — 

Couch,  C,  y. — The  first  question  wJuAj 
has  been  put  to  us  is,  whether  the  defeoov^ 
ants'  contract  in  this  case  binds  them  (d| 
measure  at  the  screw-house,  and  to  accqi^j 
or  refuse  the  bales  according  to  such  me&*j 
surement,  although  it  afterwards  appeafei, 
to  have  been  incorrect.  The  terms  of  tte 
contract  are  to  be  found  in  the  sbippiHf^ 
order,  which,  though  addressed  by  tbedelto** 
ants  to  the  commanding  officer  of  the  slH^t  \ 
I  may  be  taken  to  be  a  note  or  memorandB* 
of  what  the  contract  between  the  part!*, 
was,  and  the  answer  to  this  question 
upon  the  construction  to  be  put  apon 
words  in  the  shipping  order,  **300  bales 
cotton  not  exceeding  52  cubic  fest  measi" 
ment  at  the  screw-house."  Now,  in  puf 
a  construction  upon  these  words,  **^ 
remember  that  this  is  a  mercantHfc  cd«w*^| 
and,  like  all  such  eontraets,  niay  a^  ^ 
pressed  with  that  fulness  df  ls«g^" 
which  contracts  of  ft  kxf^tA  KM  ««  diavsj 
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jp.  Mercantile  contracts  are  often  drawn  up 
%  what  may  be  described  as  an  elliptical 
form.  Many  expressions  are  omitted,  be- 
Caase  the  parties  are  well  aware  of  what  is 
j^ttended  by  the  words  used. 

i  We  mast  also  look  at  the  surrounding 
Icijcamstances — that  bales  of  cotton  were  lia- 
[Mb  to  expand,  that  questions  might  arise 
It  different  periods  as  to  what  the  precise 
fttiasorement  was,  and  that  it  would  be  most 
-'(tesirable  for  persons  entering  into  a  contract 
Id  convey  cotton  for  freight,  that  there  should 
k  no  opportunity  of  having  questions  raised 
^aay  time  as  to  what  the  measurement  was. 
Taking  these  matters  into  consideration, 
1  tbiiik  that  the  fair  meaning  of  the  words 
kjbat  a  measurement  at  the  screw-house  was 
i  .be  taken  as  what  was  to  determine  the 
of  the  bales  for  the  purpose  of  the  con- 
Even  if  we  insert  the  word  which 
Phillips  wanted  to  put  in,  and  read  the 
itract  ''not  exceeding  52  cubic  feet  in 
orement,"  the  question  would  still  be, 
MK.exceeding  52  cubic  feet  in  measurement 
^\t}  and  the  answer,  I  think,  is  clear — 
|i  the  screw-house.  It  shows  that  the 
ll^arement  was  to  be  ascertained  at  the 
w-house.  And  if  you  read  it  simply 
**not  exceeding  52  cubic  feet  mea- 
pent  at  the  screw-house,"  the  meaning 
the  same ;  the  measurement  was  to  be  made 
e.  The  construction  which  I  put  on 
contract,  looking  at  the  surrounding 
om^taaces  and  the  mischief  which  the 
ie$  would  be  desirous  to  avoid,  is  that 
measurement  was  to  be  at  the  screw- 
,  and  that  it  was  by  that  measurement 
the  parties  agreed  to  be  bound.  There- 
I  think  that  the  question  which  has  been 
as  to  whether  the  contract  binds  the  de- 
anta  to  measure  at  the  screw-house,  and 
rding  to  that  very  measurement  either  to 
pt  or  refuse  the  bales,  ought  to  be  an- 
Jered  in  the  affirmative. 

^W«  are  then  asked,  "  Does  Narain  Doss's 
esentatjon  that  the   200  bales  were  all 

hind  the  plaintiffs?'  That  question  ap- 
s  tome  not  to  be  a  question  of  law  at  all, 

far  as  it  may  be  a  question  of  law,  that 
Judge  of  the  Small  Cause  Court  has 
liiBively  answered  it,  because  he  has 
d  that  there  was  no  fraud  in  the  state- 

which  Narain  Doss  made.    The  master 

^re,  and  he  had  to  bales  examined. 

did  apt  think  fit  to  have  any  more  exa- 

ii/^  the  statement  noade  by  Narain 

set  Qut  in  the  caae,  if  it  was  made  with- 
fraudf  certainly  could  not  affect  the  plaint- 
>;4«SHi9iiig  that  they  might  be  liable  for 
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a  fraudulent  representation  made  by  him,  he 
had  no  authority  from  them  to  make  such  a 
statement,  or  to  undertake  for  them  that  the 
bales  were  of  that  particular  size.  He  was 
present  to  see  the  measurement;  and  if  the 
statement  was  honestly  made,  the  plaintiffs 
could  not  be  liable  if  it  turned  out  afterwards 
to  be  untrue.  I  do  not  quite  understand 
what  is  meant  by  th%  question  where  it  says 
^' bound  by  the  representation.''  His  state* 
ment  would  bind  them  only  if  it  was  made 
with  their  authority,  express  or  implied,  froni 
his  employment. 

The  third  question  is,  ''Are  the.  plaintiffs, 
on  the  whole  of  the  facts  as  found  by  .this 
Court,  entitled  to  recover?"     I  must  gay  I 
cannot  approve  of  this  mode  of  reserving 
questions  for  the  opinion  of  this  Court.    The 
Judges  of  the  Small  Cause  Court  are  author- 
ized to  reserve  for  the  opinion  of  this  Court 
questions  of  law  or  equity,  but  they  ought  to 
find  the  facts  themselves.    I  do  not  think  they 
are  justified  in  saying  to  this  Court,  *'Here^ 
are  t^e  facts"  (in  the  present  case  they  are 
not  put  as  findings  of  facts,  but  merely  as  a. 
statement  of  the  evidence),  *'  and  will  you  de- 
cide for  the   plaintiff  or  the    defendant?" 
That  is  not  the  way  in  which  questions  of 
law  or  equity  should  be   referred.     But  tak- 
ing the  question  to  be  one  wkich  we  can  an* 
swer,  I  think  the  facts  are  these:  With  re- 
gard to  the  20D  bales,  the  master,  the  agent 
of  the  shipowners,  was  present  to  measure, 
and  had  the  opportunity  offered  to  him  of 
measuring  the  whole  of  the  bales.     He  was 
content,    rightly    or    wrongly,    properly   or 
improperly,  to  have  only  10  bales  measured. 
These  came,  as  stated  in  the  reference,  to  a 
trifle  more  than  52  cubic  feet,  and  he  was 
satisfied.     The  master,  representing  the  ship- 
owners, had  power  to  measure  the  whole  of  the 
200-bales.     To  say  that  the  trifle  over  5  2  cubic , 
feet  was  of  any  consequence  would  be  an  un- 
fortunate state  of  things  for  parties  who  enter 
into  contracts  of  this  kind.     The  master  was 
satisfied  and  passed  those  bales,  which  must 
be  taken  as  being  in  accordance  with  the 
shipping  order.     With  regard  to  the  remain- 
der, he  waived  the  right  to  measure;  and 
thouglwhe  was  offered  the  opportunity  of  do- 
ing so,  he  refused  to  measure  them.    After 
that  I  think  the  defendants  could  not,  at  a 
subsequent  period,  say,  **  We  will  see  what 
the  bales  measure,  and,  according  to  what  we 
find  them  measure,  we  will  accept  or  lefusfi 
them." 

According  to  my  view  of  the  contract,  the 
measurement  was  to  be  at  the  screw-house* 
The  defendants  waived  the  right  to  measure 
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there,  and  they  could  not  afterwards  insist 
apon  a  right  to  measure. 

With  regard  to  the  lOo  bales,  the  case  is 
somewhat  different.  It  would  seem  that  the 
master  was  not  present  when  these  were 
offered  for  measurement,  but  a  sircar,  one 
KoyUs  Chunder,  was,  and  the  measurement 
was  made  by  him.  It  was  objected  that  the 
master  had  no  power  tS  delegate  the  mea- 
surement to  the  sircar.  I  am  by  no  means 
certain  that  this  is  so.  If  the  master  had 
been  present,  it  would  not  be  expected  that 
he  would  make  the  measurement  himself,  but 
some  other  person  would  measure,  and  he 
would  look  over  it. 

NotwithsUnding  the  rule  that  a  person  can- 
not delegate  to  another  a  power  which  has 
been  delegated  to  him,  it  might  be  that  the 
master  might  employ  a  person  to  measure 
without  being  himself  present.  It  is  how- 
ever not  necessary  to  determine  that,  if  the 
sircar  had  not  power  to  measure,  the  plaintiffs 
did  all  they  were  required  to  do.  They 
offered  the  loo  bales  at  the  screw-house. 
The  defendants  did  not  think  fit  to  be  present, 
either  themselves  or  by  the  master,  to  mea- 
sure the  bales;  and  they  cannot,  I  think,  be 
allowed  to  raise  the  question  of  measurement 
at  a  subsequent  period.  I  think  the  fair 
meaning  of  the  g^ntract  was,  as  I  have  said, 
that  the  measurement  by  which  the  parties 
were  to  be  bound  was  a  measurement  at  the 
screw-house.  If  the  agent  of  the  defendants 
was  present  at  that  time,  and  passed  the  hales 
as  of  the  proper  measurement,  or  waive  the 
right  to  measure  and  did  not  measure,  the 
defendants  could  not,  at  a  subsequent  time, 
go  into  an  enquiry  of  what  was  the  size  of 
the  bales. 

I  therefore  think,  that  the  judgment  come 
to  by  the  Judge  of  the  Small  Cause  Court 
was  right,  and  that  it  ous:ht  to  be  confirmed. 
The  plaintiffs  will  have  the  costs  of  reserv- 
ing this  case  on  the  usual  scale  of  costs  for 
cases  under  Rs.  500  in  value. 

Markby,  J. — I  am  of  the  same  opinion. 


The  16th  April  1872. 

Present : 

The  Hon'ble  Dwarkanath  Mitter  and  W. 
Ainslte,  Judges. 


VIII.  of  Z859,  s.  170— Enmity 
betw«ett  one  Partjand  his  Opponent's  Witnesses. 

Case  No.  1330  of  1871, 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Paina,  dcUed 


the  26th  June   tSjiy    reversing  a 
of  the    Moonsiff  of   thai    District, 
the  27th  March  187  i. 

Kasheenath  Shah    (Plaintiff),    Appellani^^ 

versus 

Dwarkanath  Sircar  and  another  (two  of  the 
Defendants),  Respondents. 

Baboos  Nullit   Chunder  Sen    and    Grisi 
Chunder  Mookerjee  for  Appellant 

Bahoos  Debendro  Narain  Base  and 
Mohinee  Mohun  Roy  for  Respondeols. 

There  is  nothior  in  the  Code  of  Cvil^ 
any  other  law  which  says  that  the  provisioiis  of 
Act  VIII.  of  1859,  apply  to  those  cases  only ' 
party  sttrnmoning  his  opponent  is  not  in  a 
prove  his  case  otherwise  than  by  the  cvidnce  of 
opponent.  , 

Nor  can  a  Judf^  refase  to'  rely  upon  the 
witnesses  produced  by  one  party  merely  became 
other  party  says  from  belorehaml  that  he  and 
witnesses  are  not  00  good  terms. 

Mitter y  J, — Wb  are  of  opinion  that  tlus 
case  falls  within  the  porvtew  of  the   raw 
of    Eshan    Chunder     Ghose    vs.    Harida 
Chunder  Banerjee,    reported  at   page    949, 
Volume  XIII.,  Weekly  Reporter.    The  sak 
was  for  possession  of  a  piece  of  land  wfalda 
the  plaintiff  claimed  by  virtue  of  an  alle^gcd^ 
jotedaree  right.    The  Moonsiff  who   heard: 
the  case  in  the  first  instance  ordered  all  the' 
defendants  to  appear  and  give  evidence.   Two 
of  them  appeared  and  admtUed   the  title  of 
the  plaintiff.    The  others  failed  to  appear 
without  any  lawful  excuse,  and  the  Moonatf 
gave  judgment  against  them  under  the  provi- 
sions of  section  170  of  the  Cifil  Proceduie; 
Code.    The    Moonsiff  also  went  into    the: 
evidence  which  had  been  produced  by  th§. 
plaintiff,  and  held  upon  that  evidence  that  the ' 
plaintiff  was  entitled  to  a  decree. 

On  appeal,  the  Subordinate  Judge  has 
reversed  the  decision  of  the  Moonsiff  opott 
the  ground  that  the  evidence  produced  bjr  the 
plaintiff  was  not  sufficient  to  prove  his  caa^ 
and  that  the  Moonsiff  was  wrong  in  applying 
the  provisions  of  section  170  to  a  case  ^ 
this  kind  in  which  the  plaintiff  did  mil 
allege  that  he  could  not  prove  his  ca^ 
otherwise  than  by  the  evidence  of  the  de» 
fendants.  With  reference  to  this  latti^ 
point,  the  Subordinate  Judge  observes: 
*'  Under  these  circumstances,  the  Court  beknr 
''was  not  justified  in  passing  judgment 
''against  the  defendants  on  their  foiiore  to 
appear  as  witnesses  before  him,  for  such 
a  procedure  is  only  applicable  when*  & 
"party  to  a  suit  refuses  to  attend  and  give 
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**  evidence  thoagh  summoned  to  do  so,  and 
**  when  the  party  desirous  of  examining  him 
'*  is  unable  to  prove  his  case  without  his 
^  evidence,  and  when  the  matter  which  he  is 
**  unable  to  establish  turns  upon  such  a  ques- 
'*  tion  of  fact  as  may  justly  be  considered 
to  be  only  within  the  knowledge  of  the 
party  who  refuses  to  give  evidence/'  In 
this  case,  there  is  no  dispute  whatever  that 
.the  defendants  were  duly  ordered  by  the 
Court  to  appear  and  give  their  evidence,  and 
consequently  the  first  portion  of  the  Judge's 
remark  does  not  appear  to  be  of  much  im- 
portance. 

With  reference  to  the  other  portion,  it 
seems  clear  that  there  is  nothing  in  the 
^Code  of  Civil  Procedure,  or  any  other  law  that 
we  are  aware  of,  which  says  that  the  pro- 
'^iftions  of  section  170  apply  to  those  cases 
fmlj  in  which  the  party  summoning  his 
Uppoaent  is  not  in  a  position  to  prove  his 
One  otherwise  than  by  the  evidence  of  that 
opponent,  nor  is  there  any  law  which  says  that 
.k  Is  in  those  cases  oply  where  the  fact  to  be 

Sired  is  solely  and  exclusively  within  the 
wledge  of  the  party  summoned  to  ap- 
jjpear  that  the  Court  can  apply  the  provisions 
^  the  section  above  referred  to.  This 
Smaomng  of  the  Subordinate  Judge  appears 
4l»  be  quite  erroneous. 
.-  We  wish  further  to  observe  that  we  are 
liy  no  means  satisfied  with  the  mode  in 
which  the  Subordinate  Judge  has  dealt  with 
die  evidence  adduced  by  the  plaintiff.  The 
nbordinate  Judge  says,  with  reference  to 
e  of  the  plaintiff's  witnesses,  that  his  evi- 
dence cannot  be  relied  upon,  inasmuch  as 
■die  defendants  had  previously  mentioned 
iit  their  written  statement  that  they  and  the 
Iritnesses  were  not  on  good  terms.  Such 
'Reasoning  appears  to  us  to  be  manifestly 
erroneous;  otherwise  a  party  may  get  rid 
of  all  his  opponent's  witnesses  by  simply 
^faying  beforehand  that  they  are  not  on  good 
'ferms  with  him.  The  Subordinate  Judge 
feems  to  have  wholly  overlooked  the  de- 
dant's'persistent  and  contumacious  refusal 

five  evidence  upon  the  merits  of  the  case ; 
taking  all  the  circumstances  into  consi- 
jderation,  we  think  that  the  judgment  of  the 
er  Appellate  Court  ought  to  be  reversed 
d  that  of  the  first  Court  restored  with  all 
[costs. 


The  i6th  April  1872. 

Prestnt: 

-  The  Hon'ble  Dwarkanath  Mitter  and  W; 

Ainslfe,  Juiget* 
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Minors  (Custody  of )— Act  IX.  of  1861— Act  XVI. 
of  1868— Act  VI.  of  X871— Appeal~>Transftr 
of  Case  by  Judge  to  Subordinate  Judge. 

Case  No.  16  of  1872. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Mymensi'ngh,  dated  the 
jrd  October  iSji,  reversing  an  order  of 
the  Subordinate  Judge  of  thai  District^ 
dated  the  2Sth  March  iSji, 

Sonamonee  Dossee  (Petitioner),  Appellant^ 

versus 

Joy  Doorga  Dossee  (Opposite  Party), 
Respondent, 

Baboo  Rajendro  Nath  Bose  for  Appellant. 

No  one  for  Respondent. 

Hbld  that  the  Judge  had  not  improperly  exercised 
the  discretion  vested  in  him  by  Act  IX.  of  1861,  s.  3,  in 
not  removing  a  minor  5^  years  old  from  the  custody  of 
his  natural  mother. 

An  appeal  lies,  under  Act  VI.  of  1871,  to  the  Judge 
from  an  order  of  the  Subordinate  Judge  passed  under 
Act  IX.  of  1861. 

The  Judge  has  power,  under  Act  XVI.  of  1869,  s.  I9t 
to  transfer  to  the  Subordinate  Juige  a  case  under  Act 
IX.  of  1861,  an  application  under  the  latter  Act  no^ 
being  a  suit. 

Mitter,  J. — This  appeal  onght  to  be  dis- 
missed. We  are  by  no  means  prepared  to 
say  that  the  Judge  has  improperly  exercised 
the  discretion  vested  in  him  by  the  3rd 
section  of  Act  IX.  of  1861.  The  minor  is 
only  5i  years  old ;  and  nnder  all  the  circum-^ 
stances  of  the  case,  we  think  the  Judge  was 
quite  right  in  holding  that  it  would  be  tmpro* 
per  to  remove  him  from  the  custody  of  his 
natural  mother,  the  respondent. 

Another  objection  taken  is  that  the  Judge 
had  no  right  to  entertain  the  appeal.  As 
the  case  clearly  fell  within  the  provisions  of 
Act»Vl.  of  1 871;  and  as  that  Act  clearly 
provides  for  an  appeal  to  the  Judge,  we  feel 
no  doubt  whatever  as  to  the  legality  of  the 
Judge's  proceedings. 

We  think  that,  under  section  19,  Act  XVI. 
of  1868,  the  Judge  had  power  to  transfer 
the  case  to  the  Subordinate  Judge.  There- 
is  nothing  in  Act  IX.  of  1861  which  sayr 
that  an  application  made  under  that  Act  is  to 
be  considered  as  an  original  suit. 

The  appeal  is  dismissed  but  without  costs,, 
as  the  respondent  has  not  appeared. 


1S» 


■Cnil 


THE  wixKLY  KSPOKTtiu  RuUngs.  [VoL  XVI 


Thexyth  April  187a. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  Dwarkanath 

Mitter,  Judges. 

Act  X. .  1859,  ss.  6  and  7— Rigfht  of  Occupancy^- 

ETidence—Dakhillas— Jotedaree  Rigrht  under 


expired  Ijara  ~  Express  Stipulation  —  Tacit 
Understanding— Estoppel. 

Case  No.  27  of  187a. 

Regular  Appeal  from  a  decision  passed  by 
the  Moonsiff  of  Ky thee,  dated  the  ph  De- 
cember t868,  • 

Golam  Panja  and  others  (Defendants), 

Appellants^ 

versus 

Hurish  Chunder  Ghose  (Plaintiff), 
Respondent. 

Baboo  Kontola  Kant  Sen  for  Appellants. 
Bc^oo  Taruck  Nath  Sen  for  Respondent. 

Dakhillas  are  not  the  only  evidence  to  prove  a  right 
of  occupancy  under  section  6,  Act  X.  of  1859. 

Per  mitter,y , — The  expiration  of  the  lease  of  the  ija- 
radar  under  whom  the  ryot's  possession  under  a  jote- 
daree  right  commenced  cannot  affect  the  application  of 
that  section. 

A  tacit  understanding  that  the  ijaradar  should  give  up 
possession  on  the  expiry  of  his  lease  is  not  an  express 
stipulation  within  the  meaning  of  section  7. 

Qucere, — Whether  such  an  understanding  between  the 
zemindar's  predecessor  and  the  ijaradar  can  affect  the 
ryot. 

Bayley,  J. — This  case  was,  after  remand, 
converted  into  a  regular  appeal ;  and  the  only 
question  for  determination  is,  whether  the 
defendant  has  acquVed  a  right  of  occupancy 
under  section  6,  Act  X.  of  1859.  We  have 
beard  the  evidence  and  the  pleaders,  and 
we  are  of  opinion  that  the  defendant  has 
ftcqalred  a  right  of  occupancy  under  section 
6,  Act  X.  of  1859.  There  are  dakhillas 
filed  from  1259  to  1272,  with  the  exception 
of  one  year.  It  is  urged  that  these  *dak- 
hillas  are  not  attested.  Granting  they  are 
not,  and  so  far  putting  them  aside,  still  ^dak- 
hillas  are  not  the  only  papers  that  can  *prove 
a  right  of  occupancy.  We  have  the  plaintiff's 
own  witnesses  proving  that  he  occupied  the 
land  at  least  for  a  period  of  above  12  years> 
and  that  they  had  all  known  the  land  itself. 

We  are  referred  to  a  case  reported  in 
page  15,  Volume  X.,  Weekly  Reporter,  by 
the  respondent  in  support  of  his  case,  but 
that  is  altogether  a  different  case.  There  the 
plea  raised  was  one  of  limitation  and  adverse 


possession,  which  is  a  general  plea  in  bar  d 
any  suit  brought  for  possession  or  proprictn) 
right.  But  here  is  a  party  whose  01^ 
claim,  as  far  as  we  are  concerned  with  i^ 
is  a  right  of  occupancy.  I  am  of  opinoo 
that  that  right  is  fully  established  by  the 
evidence. 

I  would  reverse  the  judgment  of  tiie 
lower  Court,  and  dismiss  the  plaintiffs  suit 
with  all  costs. 

Mitter,  J, — I  am  of  the  same  opinioa. 
It  has  been  said  that  the  possession  of  tin 
defendants  commenced  under  a  joied^U 
right  created  in  their  favour  by  the  tjarakr, 
and  that  the  plaintiff  is  not  bound  to  recqf> 
nise  a  possession  held  under  such  a  r^ 
now  that  the  term  of  the  ijara  has  come  10 
an  end.  I  think  this  circumstance  cumol 
affect  the  application  of  section  6  to  thii 
case.  That  section  lays  down  a  paiticYdit 
condition  which  must  be  fuelled  in  onkr 
that  a  ryot  may  claim  a  right  of  occnpanqj^ 
that  condition  being  continuous  holding  asi^ 
ryot  for  a  period  of '  1 2  years.  It  is  Ml' 
denied  that  the  defendants  have  held  tkd, 
disputed  land  as  ryots  for  that  period  aodt 
upwards,  at  least  it  is  not  denied  in  the  ei^ 
dence  produced  by  the  plaintiff;  and  that  b9» 
ing  so,  I  cannot  understand  on  what  groaa^. 
it  can  be  contended  that  the  defendanti 
are  not  entitled  to  the  benefit  of  the  seclioa 
above  referred  to. 

It  is  said  that  there  was  an  implied  undffj 
standing  between  the  ijaradar  and  the  plaipt- 
iff*s  predecessor,  that  the  former  should  jpvp 
up  possession  of  the  lands  covered  by  4c 
ijara   on    the    expiry   of  the  term  of  1»: 
lease.     Without,    however,  expressing  ^ 
opinion  as  to  how  far  such  an  understandii4 
can  affect  the  defendants,  it  is  sufficient »; 
say  that  this  tacit  understanding  cannot  W; 
treated  as  an  express  stipulation  within  m 
meaning  of  section  7,  viz.,  an  express  so* 
pulation  to  the  effect  that  the  defendants^ 
this  particular  case  should  not  acquire  a  ng» 
of  occupancy  notwithstanding  their  contiu^* 
ous  possession  of  the  disputed  lands  for  • 
period  of  more  than  12  years  in  the  capa- 
city of  ryots.     It  is  clear,  therefore,  that  m 
case  is  governed  by  the  provisions  of  scCQOfl 
6,  Act  X.  of  1859.  ; 


The  20th  April  1872. 
Present: 

Sir  James  W.  Colvile,  Sir  Montague  E.St»4^ 
and  Sir  Robert  P.  ColBer,  M'^' 
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Bifliloo  Law  of  Snccession^Impartible  Inheri- 
i   taoce^First-born  Son^Priority  (of  Birth  or 
liarriai^eJh-Statas  of  first  Wife— Evidence- 
Proof  of  Custom— Admission  of  Documents. 

«   Q»  Appeal  from  the   High    Court  at 

Madras, 

Ramalakshmi  Ammal 

versus 


Sivananantha  Perumal  Sethurayer. 

•  According  to  the  principles  of  Hindoo  law,  when  re- 
j^rded  apart^  from  any  special  custom  prevailing  in 
ajparticular  district  or  ^milv  where  there  are  sons  by 
ofetnt  wives,  priority  of  birth  and  not  of  marriage, 
ttrtuoly  as  regards  the  sons  by  any  wives  after  the  first, 
nst  determine  the  succession  of  an  impartible  inherit- 
ance. Accordingly  the  son  cf  a  third  wife,  born  before 
fteaoo  of  the  second  wife,  was  held  entitled  to  inherit. 
Semble, — No  just  analogy  can  l>e  established  between 
ik  status  oi  the  first  wife  and  that  of  any  subsequent 
jrife,  the  title  of  the  first  wife  to  special  rank  and  privi- 
Xfes  resting  upon  grounds  peculiar  to  her,  and  which 
have  no  application  to  others. 


It  B  of  the  essence  of  special  usages  modifying  the 
jkdinary  law  of  succession,  that  they  should  be  ancient 
iid  invariable,  and  that  they  should  be  established  to 
wao  by  clear  and  unambiguous  evidence. 

'  With  reference  to  the  laxity  prevailing  in  the  Indian 
Cnrts  in  admitting  documents,  the  Privy  Council  re- 
iterked  that,  whilst  it  might  not  be  desirable  in  all 
Oxs  to  apply  strict  and  technical  rules  to  the  ad- 
■iBibility  of  evidence  in  the  Courts  in  India,  the  sub- 
4tntial  principles  on  which  the  authenticity  and  value 
'm  all  evidence  rest  should  be  observed. 

This  is  an  appeal  from  the  High  Court 
of  Madras  in  a  suit  raising  the  question  of 
^e  right  of  succession   to    an    impartible 

fmdary    called   Urcadu    in    Tinneveliy. 

le  litigants  are  two  sons  by  different  wives ^ 

Kolalinga  Sethurayer,  the  late  zemindar. 

Kolalinga  Sethurayer,  who  was  a  Hindoo, 
»amcd  three  wives.  The  first,  Kanthunathi 
Ammal,  had  no  child.  His  other  wives  were 
Samalakshmi  Ammal,  the  mother  of  Muttee 
«malinga  Sethurayer  (the  appellant)  and 
Vellaithaj  Perumal  Ammal,  the  mother  of 
Sivananantha  Perumal  Sethurayer  (the 
respondent). 

Although  the  mother,  Ramalakshmi,  is 
appellant' as  guardian  of  her  son,  it  will  be 
Wiivenient  to  speak  of  him  as  the  appellant 
^^f  the  other  claimant  as  the  respondent. 

The  marriages  of  the  two  mothers  took 
pace  on  the  same  day  in  June  1836,  but  at 
wferent  hours,  and  the  priority  in  lime  of 
«e8e  marriages  was  a  subject  of  contest  in 
toe  suiu. 

The  Courts  in  India  have  held  that  the 
fi^ariiage  of  the  appellant's  mother  was  first 
tolemnized  and  that  she  therefore,  in  'order 
"  time,  was  the  second  wife  and  the  re- 
•pondent's  mother  the  third  wife  of  the 
*ttukUr.  


In  the  view  their  Lordships  take  of  this 
case,  it  is  not  necessary  to  consider  the  cor- 
rectness of  this  finding,  and  they  therefore 
adopt  it  in  dealing  with  the  present  appeal. 

It  appears  that  at  the  date  of  the  mar- 
riages '  the  appellant's  mother  was  a  child 
only  ten  years  old,  whilst  the  mother  of  the 
respondent  was  a  girl  of  sixteen.  The  re- 
spondent, as  might  naturally  be  expected 
from  the  relative  ages  of  the  mothers,  was 
born  many  years  before  the  appellant,  and  he 
seeks  to  recover  the  zemindary  in  this  suit 
as  the  first-born  son  of  the  zemindar.  The 
appellant  resists  his  claim  on  the  ground  that 
he,  as  the  son*by  the  earlier  marriage,  is  the 
cightful  heir.  The  question  is  thus  raised 
whether  the  son  of  the  second  wife,  although 
born  after  the  son  of  the  third  wife,  is  en- 
titled to  inherit;  in  other  words,  whether 
the  priority  in  birth  of  the  sons,  or  the 
priority  in  the  marriages  of  their  mothers, 
both  being  of  the  same  caste,  is  to  prevail  in 
determining  the  succession  to  an  impartible 
zemindary  in  this  district  of  Madras. 

It  appears  from  the  pleadings  and  issues 
that  the  respondent,  the  first-born  son,  relies 
on  the  general  Hindoo  law  of  succession, 
and  on  the  custom  of  the  family  which  he 
affirms  to  be  in  accordance  with  it. 

The  appellant  alleges  thtt,  by  the  custon^ 
of  the  district,  he  is  entitled  to  the  succession, 
I  and  he  also  denies  that  the  general  Hindoo 
law  is  in  favour  of  the  respondent's  claim. 

Their  Lordships  are  fully  sensible  of  the 
importance  and  jus^tice  of  giving  effect  te 
long  established  usages  existing  in  parti- 
cular districts  and  families  in  India,  but  it  is 
of  the  essence  of  special  usages,  modifying 
the  ordinary  law  of  succession,  that  they 
should  be  ancient  and  invariable;  and  it  is 
further  essential  that  they  should  be  estab*- 
lished  to  be  so  by  clear  and  unambiguous 
evidence.  It  is  only  by  means  of  such  evi- 
dence that  the  Courts  can  be  assured  of  their 
existence,  and  that  they  possess  the  condl* 
tions  of  antiquity  and  certainty  on  which 
alon%  their  legal  title  to  recognition  depends. 

In  the  present  case  their  Lordships  agree 
in  opinion  with  the  High  Court  that  the  ap- 
pellant has  failed  to  prove  the  special  custom 
which  he  undertook  to  establish. 

It  appears  from  the  record  that,  in  1861, 
during  the  life  of  their  father,  the  late  zemin- 
dar, the  appellant  brought  a  suit  in  the 
Civil  Court  of  Tinneveliy  against  the  present 
respondent,  to  have  his  right  to  the  succes- 
sion declared.  He  founded  his  claim  on  the 
I  usage  in  his  father's  zemindary  and  *'othei: 
1  zemindaries.''    The  present  respondent  then 
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relied,  as  he  still  does,  on  the  general 
Hindoo  law,  and  the  usage  of  the  familf . 
The  Civil  Jadge  was  of  opinion  that  the 
evidence  to  support  a  family  usage  was  in- 
tufficient  for  the  purpose,  but  he  thought 
there  was  sufficient  proof  of  a  usage  pre- 
vailing amongst  the  zemindars  of  the  dis- 
trict that  the  son  of  the  senior  wife  was  to 
succeed.  The  decision  of  this  Judge  in 
favor  of  the  present  appellant  appears  to 
have  been  reversed  on  appeal,  on  the  ground 
that  the  suit  was  not  maintainable  during 
the  life  of  the  father ;  but  it  has  been  neces- 
sary to  advert  to  the  suit,  because  the  evi- 
dence taken  in  it  has  by  consent  been 
brought  into  the  present  suit,  and  is  the  only 
evidence  in  it. 

This  evidence  consisted,  so  far  as  proof 
erf  the  family  usage  went,  principally  of  the 
testimony  of  the  late  zemindar  himself,  who 
was  a  party  to  the  declaratory  suit,  and  evi- 
dently he  is  not  a  trustworthy  witness;  for 
whilst  in  that  suit  he  espoused  the  cause  of 
the  present  appellant,  and  gave  evidence  of 
the  family  usage  in  his  favour,  he  had  some 
years  before,  and  after  both  sons  were 
born,  given  equally  strong  evidence  of  a 
custom  the  other  way  in  support  of  the 
claim  of  the  oresent  respondent.  It  is 
obvious  that  the  zemindar's  testimony  was 
influenced  by  his  partiality  for  one  son  or  the 
other  at  the  time  of  giving  it,  and  is  thus 
entirely  untrustworthy.  The  other  evidence 
is  conflicting  and  wholly  insufficient  to  es- 
tablish any  family  custom.  Indeed,  in  the 
present  suit  both  the  Courts  in  India  have  so 
regarded  it. 

Then,  with  respect  to  the  usage  of  the 
district  set  up  by  the  appellant,  the  only 
evidence,  apart  from  the  conflicting  testimony 
just  referred  to,  which  appears  on  the  re- 
cordy  is  a  statement  of  certain  declarations 
alleged  to  have  been  made  by  some  zemin- 
dars under  the  following  circumstances :  In 
the  year  1849,  the  Board  of  Revenue,  acting 
as  the  Court  of  Wards,  desiring  to  tnow 
which  of  the  two  minor  sons  of  the  zemin- 
dar of  Parayur  was  to  succeed  him,  request- 
ed the  Collector  of  Tinnevelly  and  ^fadura 
to  ascertain  the  rule  of  succession  "as  re- 
gards sons  by  different  wives,''  and  it  ap- 
pears from  the  Collector's  letter  to  the 
Secretaiy  of  the  Board  that  the  opinions  of 
twenty  zemindars  and  poligars  were  col- 
lected, copies  of  which  he  sent,  giving  also, 
at  the  same  time,  an  abstract  of  them  in  his 
letter.  It  seems  that  the  Court  of  Wards 
acted  upon  the  opinions  thus  obtained. 


The  only  evidence  offered  of  these  opi 
nions  was  the  above  letter  and  abstract  4 
the  Collector,  and  objections  were  made  ii 
its  reception  in  proof  of  the  custom. 

Considerable,  and  perhaps  undae,  laaQ 
in  admitting  documents  has  been  sometlmcl 
allowed  by  the  Indian  Courts;  bat  tb^ 
Lordships  consider  that,  whilst  it  may  nigl 
be  desirable,  in  all  cases,  to  apply  strict  aal 
technical  rules  to  the  admissibility  of  ei$ 
dence  in  the  Courts  in  India,  the  substaaiiil 
principles  on  which  the  authenticity  smI 
value  of  all  evidence  rest  should  be  obsefve(fj 
One  of  these  principles  is,  that  the  best  efK 
dence  of  which  the  subject  is  capable  oiuhl 
to  be  produced,  or  its  absence  reasons^ 
accounted  for  or  explained  before  secoodarf 
and  inferior  evidence  is  received.  There 
seems  to  be  no  reason  in  this  case  why  the 
zemindars,  or  some  of  them,  might  not  hiaR 
been  called  as  witnesses,  when  of  coni9i| 
they  would  have  been  subject  to  cross-ctt^j 
mination ;  but  not  only  were  none  exanuai^] 
but  even  their  written  opinions,  as  they  ^Imi 
them,  were  not  produced.  Their  Lord»i|ii^ 
consider,  agreeing  with  the  High  Court,  A4( 
the  only  evidence  offered,  viz,,  the  Collector^ 
letter  and  summary,  was  not  properly  ai^: 
missible,  and,  if  received,  could  not  be  safd^.i 
relied  on  as  affording  clear  and  unambiguoflt.j 
proof  of  the  existence  of  an  ancient  and  ia*^| 
variable  custom  in  the  district.  I 

The  summary  of  the  Collector  (if  it  tu$ 
be  looked  at)  discloses  that  the  zemindua 
were   not  unanimous  in  their  view  of  flib 
custom;  and  it  further    appears  that  then* 
opinions  were     given     with    reference  to 
the  succession  to  a  zemindary  in  a  famil|f. 
of  a  different  caste.    The  late   zeminda^ 
who  was  one  of  those  vouched,  differed  bok 
the  majority,  and  declared  that  the  elde^. 
son.  although  by  the  junior  wife,  would  soc^^ 
ceed.     It  is  true  that,  for  the  reasons  alret^l 
given,  much  reliance  cannot  be  placed  on  m ' 
statement,  but,  so  far  as  it  may  be  of  ailf 
value,  it  negatives  the  alleged  custom — at  aH  i 
events,  as  one  prevailing  in  his  own  caste  aad  ^ 
zemindary. 

It  was  insisted  by  the  learned  counsel  for 
the  appellant  that  the  fact  that  the  prianff 
of  the  marriages  of  the  second  and  tblrf 
wives  was  made  a  question  in  the  declait- 
tory  suit  and  in  this  smi,  and  strongly  con- 
tested, indicated  an  impression  on  the  minds 
of  the  litigants  that  a  custom  existed  to  th^ 
effect  alleged  by  the  appellants,  for  if  ^^^ 
were  no  such  custom,  the  contest  as  to  tbq 
priority  of  the  marriages  was.  immatenii* 
At  first  sight  this  seemed  to  be  ao.    But  ^. 

t 


^7»0 


Civil 


THB  WEEKLY  RBPORTSR. 


Rulings. 


555 


jjifcrcnce  from  it  is  greatly  weakened,  if  not  |  with  reasonable  certainty,  be  inferred  and 
acsuayed,  by  the  consideration  that  in  the    declared, 
uieclaratory  suit  brooght  in  the  zemindar's 
lifetime,  and  to  which  he  was  a  party,  the 
,«immdar  himself,  contrary  to  his  former 
Sficw,  set  np  the  custom  which  would  give 
(he  succession  to  the  appellant,  whom  he 
to  then  supporting,  in  opposition  to  the 
ifcspondent,    his    eldest    son.      When    the 
JUier,  from  whatever  motive,  put  forward 
Is  view  of  the  custom,  it  was  natural  that 
fact  of  the   priority  of  ihe  marriages 
Id  be  made  a  question  in  the  suit,  as 
ill  as  the  nature  of  the  custom. 
The  attempt  on  both  sides  to  prove  a 
cisd  custom  having  failed,  it  remains  to 
ader  what  is  the  general  Hindoo  law 
licsJ[>le  to  this  disputed  succession. 

The  case  stands  in  this  respect  in  the  same 
ory  as  that  in  the  appeal  relating  to 
zemindary  of  Shivagunga,  which  was 
ided  by  this  Board  in  1863.  Their  Lord- 
s,  in  giving  judgment  in  that  appeal 
'."The  zemindary  is,  in  the  nature  of 
1^  principality,  impartible,  and  capable  of 
ipofment  by  only  one  member  of  a  family 
ft  a  time ;  but  whatever  suggestions  of  a 
""  al  custom  of  descent  may  heretofore 
been  made  (and  there  are  traces  of  such 
the  proceedings),  the  rule  of  succession  to 
is  DOW  admitted  to  be  that  of  the  general 
Hindoo  law  prevalent  in  that  part  of  India, 
with  such  qualifications  only  as  flow  from  the 
tmpartible  character  of  the  subject."  Such, 
ilso,  must  be  the  rule  of  succession  to  be 
plied  in  the  case  now  under  appeal. 

The  High  Court,  in  their  judgment  in  the 
(lesent  case,  declare  that  ''  no  work  of  au- 
^XMity  or  decision"  had  been  cited  or  found 
^iiecily  giving  the  rule  of  descent.  That 
tfus  should  be  so  may  perhaps  be  explained 
bj  the  fact  that  succession  by  primogeniture 
IS  the  rare  exception  to  the  ordinary  rule  in 
HiDdoo  families,  taking  place  only  upon  ttie 
dfiscent  of  some  impartible  subject,  as  a  raj 
oroflkey-and  that  in  most  cases  of  the  kind 
there  hais  probably  been  found  some  local  or 
family  usage  regulating  such  descent. 

If,  however,  it  really  be  that  the  .rule  of 
•ttcession  is  not  directly  declared  in  books 
of  authority  or  in  decided  cases,  then  it  must 
be  deduced  from  those  rules  which  are 
settled  and  the  principles  on  which  they 
are  founded. 

The  learned  counsel  on  both  sides  referred 
to  various  texts  with  this  view;  and  ft  ap- 
I^TS  to  their  Lordships  that  many  of  these 
wpply  authority  from  which  the  law   may, 


One  great  rule  of  religion  binding  upon 
every  Hindoo  is  the  duty  of  having  a  son, 
not  only  for  the  sake  of  the  spiritual  benefits 
he  obtains  for  himself  by  his  birth,  but  be- 
cause he  thereby  discharge^  the  pious  debt 
he  owes  to  his  ancestors.  And,  as  a  conse- 
quence naturally  flowing  from  this  law,  the 
first-born  son  is,  throughout  the  books  of 
authority,  treated  as  pre-eminent  amongst 
his  brothers,  and  held  to  be  entitled  to  many 
special  privileges. 

It  will  be  found,  from  numerous  authorities 
and  instances,  that,  although  the  father's  pro- 
perty, by  the  general  rule,  descends  upon  all 
his  sons,  yet,  whenever  it  becomes  necessary 
to  make  a  distinction,  precedence  is  given  to 
the  first-born. 

Thus  Menu,  after  laying  down  the  car« 
dinal  rule  of  succession  that  brothers  divide 
the  paternal  property  among  them,  adds: 
'*  The  eldest  brother  may  take  entire  posses- 
sion of  the  patrimony ;  and  the  others  may 
live  under  him  as  they  lived  under  their 
^ther,  unless  they  choose  to  be  separated  " 
(c.  9,  s.  105). 

''By  the  eldest,  at  the  moment  of  his 
birth,  the  father  having  begotten  a  son,  dis« 
charges  a  debt  to  his  own  pcpgenitors.  The 
eldest  son  therefore  ought,  oefore  partition, 
to  manage  the  whole  patrimony"  (c  9,  s.  106). 
'*  That  son  alone,  by  whose  birth  alone  he 
discharges  bis  debt,  and  through  whom  he 
attains  immortality,  was  begotten  from  a 
sense  of  duty"  (c  9,  s.  107).  See  also 
«s.  137,  138. 

Many  of  the  precepts  of  Menu  have  been 
undoubtedly  ahered  and  modified  by  modern 
law  and  usage ;  but  his  jtutbority  may  pro- 
perly be  referred  to  when  it  is  necessary 
to  resort  to  first  principles  in  order  to  as- 
certain and  declare  the  law.  The  general 
doctrines  above  alluded  to  are  also  found  in 
other  old  authorities,  and  are  treated  as  part 
of  the  foundation  of  the  Hindoo  law  of 
succession  by  modern  writers  and  compilers^ 
(See*!.  "Strange's  Hindoo  Law"  191,  Col. 
Dig.,  Book  V.) 

It -is  true  that  these  doctrines  occur  In 
passages  treating  of  divisible  inheritances ; 
but  the  presumption  from  them  is  irresisti- 
ble, that,  in  the  case  of  an  inheritance  which 
is  from  its  nature  indivisible,  and  can  there- 
fore go  to  one  only  of  several  sons,  the  first- 
bom,  by  reason  of  his  general  pre-eminence, 
should  be  preferred  to  his  younger  brother. 

It  was  not  disputed  that  this  would  be  so 
in  the  case  of  several  sons  by  the  same 


53.6 


Civil 


THK  WBIKLY   RIPO&TU,  RullHgS,  [Vol.  Xlfl 


toother;  but  it  was  contended  that,  where 
there  were  sons  by  dififerent  wives,  the 
priority  of  marriage,  and  not  of  birth,  was 
to  be  reg£^rded.  No  authority  whatever  was 
cited  to  support  this  contention — certainly, 
none  ais  regards  the  sons  by  any  wives  after 
the  first.  On  tl^e  contrary,  there  is  a  good 
deal  of  authority  pointing  to  the  conclusion 
that  there  is  no  distinction,  except  seniority 
ef  birth,  amongst  the  sons  of  wives  of  the 
same  caste  and  class. 

Thus  Menu  says :  *'  A  younger  son  being 
born  of  a  first  marriage  after  an  elder  son 
bad  been  born  of  a  wife  last  married  but  of 
a  lower  clasf,  it  may  be  a  doubt  in  thai  case 
))0w  ihe  division  shall  be  made''  (c.  9, 
s.  123). 

The  doubt  thus  suggested,  whether,  even  in 
the  case  of  a  wife  of  a  lower  class,  there 
would  be  inequality  of  division  amongst  the 
sons,  raises  a  strong  presumption  that  there 
would  be  none  where  the  mothers  were  of 
the  same  class.  But  the  matter  does  not 
rest  on  presumption,  for  the  ia5th  section 
raps  thus : — 

'  **  As  between  sons  born  of  wives  equal 
in  their  class,  and  without  any  other  distinc- 
tion, there  can  be  no  seniority  in  right  of  the 
'mother;  bui  ihe  seniority  ordained  by  law 
is  according  to  birth.'' 

It  is  true  the  Writer  is  in  this  section  treat- 
ing of  partible  successions ;  but  he  is  at  the 
same  time  proclaiming  the  privileges  to 
which  the  eldest  son  is  entitled,  and  one  of 
them  he  had  just  declared  in  a  preceding 
section  (119)  thus  : — 

"  Let  them  never  divide  the  value  of  a 
jingle  goat  or  sheep ;  a  single  goat  or  sheep, 
remaining  after  an  equal  distribution,  belongs 
to  the  first-born." 

Now,  when  it  is  said  that  the  single  goat 
or  sheep  is  to  belong  to  one  son,  it  is  appa- 
rently for* the  same  reason  that  a  zemindary 
90  descends,  m.,  that  the  subject  is  in  its 
aature  impartible;  and,  therefore,  the  rule 
that  is  laid  down  with  reference  to  one  im- 
partible subject,  vt3,y  that  **  it  belongs  to 
the  first-born,"  appears,  by  reasonable  *and 
just  implication  to  be  the  rule  applicable  to 
all  such  subjects.  And  which  of  several 
sons  is  to  be  deemed  the  first-born  is  declared 
by  section  1 25  above  cited.  "  There  can  be  no 
seniority  in  right  of  the  mother,  but  the 
aeniority  ordained  by  law  is  according:  to 
birth." 

It  appears  to  their  Lordships  that  the  rules 
jiist  cited  approach  very  nearly  to  a  distinc  t 
decli^ration  of  the  general  Hindoo  law  upon 
the  question,  when  regarded  apart  from  anyi 


special  custom  prevailing  in  a  panicuiar  (U 
trict  or  family.  ^ 

Great  reliance  was  placed,  during  4| 
argument,  on  the  admission  supposed  to  hai^ 
been  made,  that  the  son  of  the  firsi^  wAj 
would  succeed  before  an  elder  brother  6y  fj 
subsequent  wife ;  and  it  was  contended 
by  analogy,  the  son  of  the  second  wife  in 
be  entitled  to  the  like  precedence  over 
son  of  the  third.  There  are,  undou 
authorities  which  show  that  the  first 
occupies  a  position  of  honor  and  preced 
above  all  others ;  but  it  is  not  necessaij 
their  Lordships  to  decide  whether  the 
mission  made  in  this  case  is  in  accordaa 
with  general  Hindoo  law,  for,  supposing 
law  to  be  so,  no  just  analogy  can  be  establi 
ed  between  the  status  of  the  first  wife 
that  of  any  subsequent  wife.  Her  titk  b1 
special  rank  and  privileges  rests  a 
grounds  peculiar  to  the  first  wife,  and  w 
can  have  no  application  to  others.  (See 
Strangers  Hindoo  Law.  pp.  55  and  56.)  TL,, 
reasons  upon  which  she  alone  of  all  tb^; 
wives  is  entitled  to  peculiar  honor  zoti 
privileges  rather  point  to  the  conclusion  tb4i 
the  wives  subsequently  married,  if  of  die 
same  caste  and  class,  are  on  an  equal  footing. 

It  is  right  to  observe  that,  if  the  decision 
had  to  rest  only  upon  reasons  of  policy  and 
convenience,    these    reasons    would    seem ; 
g:reatly   to    preponderate   in   favour  of  the  i 
right  of  the  first-born  son.     The  inheritance^-! 
of  Hindoos  which  descend  on  a  single  hot 
are  almost  entirely  confined  to  zemindaiktf- 
in  the  nature  of  a  raj,  and  to  offices  (aci^ , 
"Norton's  Leading  Cases,"  Part  L,  p.  278); ' 
and  it  is  obviously  in  accordance  with  reason  . 
and  convenience  that  such  successions  shonM ' 
devolve  upon  the  son  who  would,  in  naturttt^'. 
course,  first  reach  manhood,  and  be  capable i 
of  discharging  the  duties  attaching  to  io*.- 
heritances  of  this   kind.     But  their  Lord- 
ships do  not  find  it  necessary  to  place  tbar 
decision  on    these   grounds ;    they  are  of 
opinion   that,    upon  the    principles  of  la^ 
deducible  from  the  authorities,  the  jtidgmeot 
01  the  Hijfh  Court  is  correct,  and  ought  to 
be  upheld. 

It  appears  that  the  decision  undei*  appeal 
has  been  followed  by  the  High  Court  of 
Bombay  (Bhujangra  bin  Ghorpade  against 
Maiojira  bin  Ghorpade,  5  Bombay  Higb 
Court  Reports  161). 

Their  Lordships  are  glad  that  they  arc 
able  to  come  to  a  conclusion  which  will  not 
disturb  the  rule  of  succession  declared  bf 
the  conouTrem  judgments  of  the  High  Omit 
in  two  Prcsidi&iicies ;  and  they  will,  in  ihls 
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Sise,  humbly  advise  Her  Majesty  to  affirm 
le  judgment  of  the  High  Court  of  Madras, 
lid  to  dismiss  this  appeal  with  costs. 


The  2oth  April  1872. 

Present : 

Hon*ble  H.  V.  Bay  ley  and  Dwarkanath 
Milter,  Judges. 

iement   after    Resumption— Title   of   Pur- 
^cfaaser— Opinion  of  Deputy  CoUectot'-Posses- 
aoa— Limitation . 

Case  No.  1326  of  1871. 

'\al  Appeal  from  a  decision  passed  by 
ihi  Subordinate  Judge  of  Sylhet,  dated 
the  23 nd  August  rSyr,  reversing  a  deci- 

\  tioH  of   the    Moonsiff  of  Parkool,   dated 

:  the  2gth  June  iSyo. 

pb  Ram  Doss  and  another  (Defendants), 

Appellants, 


versus 


Sudanund  Surmah  (Plaintiffj,  Respondent. 

Baboo  Womesh  Chunder  Banerjee  for 
Appellants. 

B^hoo  Sreenath  Banerjee  iox  Respondent. 

The  title  of  the  purchaser  of  an  estate  settled  by 
"^ronient  after  resumption  must  depend  upon  the 
wption-decree. 

This  the  opinion  of  a  Deputy  Collector  to  the  Re- 
wption  and  Settlement  Officers,  that  certain  lands 
"«ged  to  an  estate  settled  by  Government  in  1S44 
ir  resumption,  was  held  to  give  the  purchaser  of 
K  estate  from  Government  no  right  to  disturb  the 
^J^^^'^pted  possession  of  defendants  at  least  from 
"rf  K  ™  there  was  an  express  finding  by  the  first 
rt  that  the  lands  in  question  were  not  covered  by 
2  F*^"^Ption- decree,  and  it  also  appeared  that  the 
S^onof  the  Deputy  Collector  had,  notwithstanding, 
WCome  a  dead  letter. 

[Any  special  law  of  limitation  laid  down  to  protect 
'2i  A^S?  ^^  .Government  cannot  have  any  bearing 
I ^tne  determination  of  a  question  of  proprietary  right 
i  «tween  two  neighbouring  landholders. 

iK//^r/7.— -The  points  to  be  determined 
•w  inis  case  were  clearly  indicated  in  the 
I  previous  order  of  remand,  particularly  in  the 
WncludiDg  part  of  that  order.     The  Subor- 
T^^^  Judge  has  now  found  upon  the  evi- 
dence that  neither  the  parly  with  whom  the 
™  settlement    was    made    in    1844,   nor. 
««  viovernment,  nor  the  plaintiff  who  is  a 
P^naser  from  Government,  has  been  in  pos- 
*«»on  of  the  disputed  lands  at  any  time  prior 
^^Pe  institution  of  this  suit.    The  Subor- 
^aie  ]u(jg^  1^^  ^IgQ  ioMud  as  a  fact  on  the 
^aence  that  the  lands  are  not  covered  by 
^  rcsttinption-decree  on  the  basis  of  which 
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ihe  settlement  of  1844  was  made.     But  not- 
withstanding these  two  findings,  the  Subor- 
dinate Judge  relying  upon  a   proceeding  of 
the  Deputy  Collector,  Baboo  Gobind  Pershad 
'  Pundit,  bearing  date  the  31st  August  1842, 
I  in  \yhich  the  said  officer,  acting  as  a  mere 
^  ministerial  revenue  officer,  expressed  an  opi- 
I  nion  that  the  lands  in  question  were  covered 
by  the  resumption-decree,    has  decreed  the 
claim   of  the  plaintiff,  holding,  as  he  says 
j  towards  the  latter  part  of  his  judgment,  that 
!  the  disputed  lands  belong  to  the  talook  of 
I  which   the   plaintiff   is   the  purchaser,    and 
that   it   would   therefore  be   hard  upon  the 
plaintiff,  to  deprive  him  of  those  lands  al« 
though  the  defendants  have  been  in  uninter- 
rupted   possession    thereof    at    least    from 
j  before  the  year  1 842.     This  conclusion  of  the 
Subordinate  Judge  appears  to  us  to  be  clearly 
erroneous   in    law.     Without   entering   into 
any  question  as  to  the  applicability  of  the 
law  of  limitation,  it  is  sufficient  to  say  that 
the  finding  of  the  Subordinate  Judge  to  the 
effect  that  the  disputed  lands  are  not  covered 
by  the   resumption-decree    is    fatal    to   the 
plaintiff's  case.     The  opinion  expressed  by 
the  Deputy  Collector,  Baboo  Gobind  Pershad 
Pundit,  in  his  proceeding  of  1842,  an  opinion 
which  has  never  been  acted  upon  down  to  the 
present  moment,  cannot,  in  gur  opinion,  give 
to  the  plaintiff  any  right  to  disturb  the  long 
and  uninterrupted  possession  held  by  the  de- 
fendants.    The  plai  ntiff  is  the  purchaser  of  an 
estate  which  was  settled  by  the  Government 
after  resumption,  and  his  title,  therefore,  must 
depend  upon  the   resumption-decree.     The 
question    whether    the    disputed    lands    are 
covered  by  that  dejcree  or  not  was  not  a  ques- 
tion   which    the    Deputy    Collector,    Baboo 
Gobind   Pershad    Pundit,,  had   authority   to 
determine  between  the  parties  except  as  a 
ministerial  officer,  his  duty  merely  being  to 
prepare  papers  and  express  opinion  which  he 
had  to  supply  to  the  resumption  and  settle- 
ment officers.     But,  be  that  as  it  may,  the 
opinion  of  the  Deputy  Collector  has  8ubstax»- 
tially^  become  a  dead  letter,  inasmuch  as  it 
has  never  been  acted  upon  by  the  Government, 
nor  has  the  possession  of  the  defendants  been 
interfcifed  with  by  reason  of  that  opinion,  and 
it  would,  therefore,  be  unjust  to  allow  the  plai  nt- 
iff, on  the  strength  of  the  said  opinion,  to  eject 
the  defendants  after  the  expiration  of  this 
long  period  of  time.     The  Subordinate  Judge 

says  in  one  part  of  his  judgment  that,  as  60 
years  have  not  elapsed  from  the  date  of  the 
decree,  it  cannot  be  said  that  the  rights  of 
Government  have  been  barred  by  limitation. 
Bat    the    Subordinate    Judge    had    not    to 
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determine  any  question  with  reference  to  any 
public  right  on  behalf  of  Government. 
What  he  had  to  determine  was  a  question 
of  proprietary  right  between  two  neighbour- 
ing landholders*  and  no  special  law  of  limi- 
tation laid  down  by  the  Legislature  for  the 
protection  of  the  rights  of  Government  can 
have  any  possible  bearing  upon  the  deter- 
mination of  that  question. 

For  the  above  reasons,  we  reverse  the 
decision  of  the  Subordinate  Judge  and  dis- 
miss this  suit  with  all  costs  against  the  plaint- 
iff. 


The  ao'vh  April  1872. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  Dwarkanath 

Milter,  yudges. 

Enhancement — Act  X.  of  1859,  s.  17,  cl.  3 — Evi- 
dence (alleflfed  excess  and  rate). 

Cases  Nos.  a6  to  40  of  1872. 

Special  Appeals  from   a   decision  passed  by 
the    Subordinate    Judge    of    Rungpore^ 
dated  the   nth   July   i8yi^   affirming   a  • 
decision    of  the    Officiating    Moons iffi  of 
Bograh,  dated  the  28th  January  i8yi, 

Nubo  Kishore  Mundul  (Plaintiff), 
Appellant, 

versus 

I 
Fukeer  Paramanick  and  others  (Defendants),  ' 

Respondents,  , 

Baboo  Kalee  Kishen  Sen  for  Appellant, 

Baboo  Greeja  Sunkur  Mojoomdar  for        ' 

Respondents. 

I 

In  order  to  maintain  a  suit  for  enhancement  on  the  j 
ground  mentioned  in  Clause  3,  Section  17,  Act  X.  of 
1859,  it  is  necessary  to  prove  the  existence  of  the  alleg- 
ed excess  and  the  rate  at  which  such  excess  land  ought 
to  be  assessed. 

Mitter,  J, — These  were  suits  for  enhance- 
ment of  rent,  the  ground  of  enhancement 
being  that  mentioned  in  the  3rd  CliMse  of 
Section  17,  Act  X.  of  1859.  In  order  to 
maintain  an  action  of  this  description,  it  is 
necessary  for  the  plaintiff,  firstly,  to  prove 
the  existence  of  the  alleged  excess  by  show- 
ing the  quantity  of  land  for  which  the  ryot 
had  formerly  paid  his  rent  and  the  quantity 
now  in  his  occupation  ;  and,  secondly ,  to  prove 
the  rate  at  which  such  excess  lands  ought  to 
be  assessed.  The  Lower  Appellate  Court  has 
lound  upon  the  evidence  that  the  plaintiff 


has  failed  to  prove  the  rate.  It  is  urged  ih^ 
the  Lower  Appellate  Court  ought  to  haW 
determined  the  question  as  to  whether  tfat 
defendant,  was  in  possession  of  the  excesi 
quantity  alleged  by  the  plaintiff.  Bat  assni^ 
ing  that  excess  to  be  as  much  as  it  k 
represented  to  be  by  the  special  appellant,  1 
is  still  clear  that  the  plaintiff  cannot  succeed 
in  this  suit.  He  is  seeking  to  enhance  Ob^ 
defendant's  rent  from  Rs.  36  to  Rs.  44 
But  it  has  been  found  by  the  Ameen  ci^ 
measurement  that  the  lands  in  the  possessi 
of  the  defendant  were  assessable  at  Rs,  1 
only.  The  alleged  difference  in  the  len, 
of  the  measurement-rod  cannot  possibly  ro; 
up  the  difference  between  the  18  rupees  thitt 
found  by  the  Ameen  and  the  49  mpee^ 
claimed  by  the  plaintiff.  It  is,  therefore^ 
clear  that  the  rate  had  to  be  proved,  and 
consequently  the  decision  arrived  at  by  the 
Lower  Appellate  Court  is  correct,  and  that 
these  special  appeals  must  be  dismissed  wiA* 
costs. 


•i 


The  20th  April  1872. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Dwarkanath 

Mitter,  Judges. 

Evidence — Using  Decree  to  explain  Incoft- 
sistency—Non-filing  of  Decree  in  First  Coort 
— Reversal  of  Judgement. 

( 
Case  No.  1334  of  1871. 

• 

Special  Appeal  from  a  decision  passed  ^ 
the  Subordinate  Judge  of  Srlhet,  ddtit\ 
the  ^th  July  18/ r,  reversing  a  decision 
of  the  Moonsijf  of  Russoolgunge^  dalei 
the  30th  January  i8yi, 

Radhanath  Doss  (one  of  the  Defendants), 

Appellant, 

versus 

Khellut  Chunder  Ghose  (Plaintiff), 
Respondent, 

Baboo  Bama  Churn  Banerjee  for  Appellant. 

Baboos  Romesh   Chunder  Mitter  and  Ra^h 
Beharee  Ghose  for  Respondent. 

H^LD  that  the  Subordinate  Judge  was  quite  jusftfca 
in  usin^  a  decree  between  other  parties  to  explain  an 
apparent  inconsistency  between  certain  statements  m 
the  plaint  and  in  the  evidence  of  the  platntJiTs  witnesses, 
on  the  ground  of  which  inconsistency  the  MooBSjR 
had  rejected  that  evidence;  and  that  the  nun-lilios  ol 
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isdecree  in  the  first  Court  was  a  matter  entirely  within 
k  discretion  of  the  Jud^e,  and  ought  not  to  be  made 
^poond  for  reversing  a  judgment. 


Mitter,  J, — 'This  seems  to  be  a  very  clear 
e.  .  The  Subordinate  Judge  Vas  quite 
ified  in  using  the  decree  of  1863,  so  far  as 
showed  that  the  previous  putneedar,  not 
Dg  in  possession  of  his  putnee  tenure,  sued 
recovery  of  possession,  and  got  a  decree,  on 
9th  July  1862,  against  the  zemindar  from 
m  his  title  was  derived.  The  Subordi- 
jndge  has  evidently  used  this  document, 
order  to  explain  an  alleged  inconsistency, 
icb  apparently  existed  between  certain 
ments  made  in  the  plaint  and  in  the  evi- 
:e  of  the  plaintiff's  witnesses,  on  the 
nd  of  which  inconsistency  the  Moonsiff 
rejected  that  evidence ;  and  we  think 
il,in  so  doing,  the  Subordinate  Judge  was 
ite  right  both  in  law  and  in  fact. 

The  other  objection  taken  is  that  this  de- 
was  not  filed  in  the  first  Court.  But 
8  was  a  matter  entirely  within  the  discretion 
the  Subordinate  Judge,  and  irrespective 
any  question  as  to  whether  he  has  exer- 
that  discretion  properly  or  not,  it  ap- 
to  have  been  settled  by  a  decision  of 
Privy  Council  that  an  objection  of  this 
ought  not  to  be  made  a  ground  for 
rsing  a  judgment. 

We  further  add  that  the  Subordinate  Judge 

squite  justified  in  admitting  the  document 

question  which  cleared   up  a  supposed 

culty  which  the  Moonsiff  had  found  in 

treeing  the    plaintiff's   claim    which    was 

erwise  proved.     The  Subordinate  Judge 

gone  thoroughly  into  the  evidence,  and 

n»e  to  his  conclusion  of  fact.     We  have, 

refore,  no  legal  reason  in  special  appeal  to 

'arb  that  conclusion. 

.  The  appeal  is  dismissed  with  costs. 


The  22nd  April  1872. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Dwarkanalh 
Milter,  Judges, 

Onus  Probandi— Compromise— Exchange— 

Eyidence. 

Case  No.  958  of  1871. 

^^ial  Appeal  from  a  decision  passed  by 
the  Jud^e  0/  Bhaugulpore,  dated*  the 
22nd  March  tSji,  reversing  a  decision 
Vthe  Subordinate  Judge  of  that  District, 
^ated  the  20th  December  i86g. 


Dhunraj  Roy  and  others  (Defendants), 

Appellants, 

versus 

Mussamut  Chundrabutty  Kooeree  (Plaintiff), 

Respondent. 

Baboo  Chunder  Madhub  Ghose  for 
Appellants. 

Mr,  C.  Gregory  and  Baboo  Hem  Chunder 
Banerjee  for  Respondent. 

Where  a  deed  of  compromise  clearly  showred  that  the 
lands  eranted  to  the  plaintiff  were  in  exchangee  for  the 
alleged  khoodkasht  and  khamut  lands  of  her  father, 
HELD  that  the  onus  was  not  on  the  defendants  to  prove 
the  fact  of  the  exchange,  but  on  the  plaintiff  to  start 
her  case  by  some  primd  facie  evidence. 

Mittery  J, — W*  think  that  this  case  ought 
to  be  sent  back  to  the  Lower  Appellate  Court 
for  a  fresh  decision  on  the  merits.  It  seems 
to  be  quite  clear  that  the  Judge  has  miscon- 
strued the  deed  of  compromise  referred  to  in 
his  judgment.  The  words  *'  be  waz  "  in  that 
document  clearly  show  that  the  lands  granted 
to  the  plaintiff  by  the  factory  were  granted 
to  her  in  exchange  of  the  original  khoodkasht 
or  khamut  lands  of  her  father.  The  Judge 
says ; "  Looking  at  all  these  facts,  and  bearing 
"  in  mind  that  there  is  no  evklence  whatever 
"  of  any  overtures  of  a  transfer  of  any  lands, 
''  or  any  reason  assigned  for  such  transfer,  or 
'*  of  Jankee  Ram's  khamut  being  situated 
"  elsewhere,  I  conclude  there  was  no  such 
''  transfer,  and  the  28  beegahs  3  cottahs 
**  1 2  D.  refer  to  Jankee  Ram's  original  khood^ 
"  kasht  lands."  The  meaning  of  the  words 
**  be  waz "  is  obvious,  viz.,  be  (in)  waz 
(exchange),  and  it  was  not  for  the  defendant 
to  give  any  proof  of  the  fa(K  of  the  exchange. 
But  it  is  upon  the  defendant's  failure  to  give 
such  proof,  that  the  Judge  finds  that  there 
was  no  exchange  at  all.  This  error  in  the 
decision  of  the  J  udge  appears  to  have  produced 
an  error  in  the  decision  of  the  case  on  the 
merits,  and  we,  therefore,  remand  the  case  to 
the  Lfiwer  Appellate  Court  for  a  fresh  trial. 

We  wish  further  to  remark  that  the  burden 
of  proof  in  this  case  is  primarily  on  the 
plaintiff,  and  that  it  lies  on  her  in  the  first 
instance  to  start  her  case  by  some  primd  facie 
evidence.  We  do  not  mean  to  say  that  the 
whole  evidence  on  both  sides  should  not  be 
gone  through  in  estimating  the  value  of  the 
evidence  given  by  the  plaintiff.  On  the 
contrary,  it  is  only  by  strictly  observing  this 
rule  that  we  can  hope  to  arrive  at  a  satis- 
factory conclusion  on  a  disputed  question  of 
fact.    Of  course,  if  the  plaintiff  can  prov^ 
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that  the  lands  now  sued  for  by  her  are  identi- 
cal with  those  mentioned  in  the  pottah 
granted  to  her  by  the  factory,  the  deed  of 
compromise  above  referred  to  would  be  very 
strong  evidence  in  support  of  her  right. 


The  22nd  April  1872. 
Present  : 

The  Hon'ble  H.  V.  Baylcy  and  Dwarkanath 

Mitter,  Judges. 

Mort|:as:e — Covenant  against  subsequent  in- 
cnmbrance — Lease — Assignment  ofrent. 

Case  No.  952  of  1871. 

Special  Appeal  from    a  decision   passed  by 
the    Officiating    Judge    of   Bhaugulpore, 
dated  the  2nd    June    iS'ji,    affirming    a 
decision    of   the    Subordinate    Judge     of 
that  District,  dated  the  30th  May  iSyo, 

Gossain  Mungul  Doss  (Defendant). 
Appellant, 

versus 

Rughoonath  Sahoy  and  others  (Plaintiffs), 

Respondents, 
Mr.  C.  Gregory  for  Appellant. 

Baboo  Nil  Madhub  Sen  for  Respondents. 

The  lands  in  suits  having  been  mortgaged  to  plaintiff 
Under  a  bond  which  covenanted  that,  until  the  whole 
debt  due  under  the  bond  was  not  paid  off,  the  mort- 
gagor should  not  create  any  new  incumbrance  upon 
the  mortgaged  property,  heu)  that  the  mortgagor  had 
no  right,  under  the  terms  of  the  mortpafje-deed,  to  grant 
a  subsequent  lease  to  the  defendant  in  consideration  of 
a  loan  upon  a  bond,  the  rents  bein*  assigned  over  in 
liquidation  of  the  debt,  and  that  plamtiff's  prior  mort- 
gage must  prevail  over  defendant's  lease. 

Bayleyy  J. — We  think  this  special  appeal 
must  be  dismissed  with  costs. 

It  is  admitted  that  the  plaintiff  is  the 
prior  mortgagee  to  whom  the  lands  in  suit 
were  mortgaged  under  a  bond  which  cove- 
nanted that,  until  the  whole  debt  due  under 
the  bond  were  not  paid  off,  the  morfg^agor 
should  not  create  any  incumbrance  upon  the 
property  so  mortgaged  by  him. 

The  plaintiff's  allegation  is  that,  "having 
obtained  a  decree  on  the  bond,  on  his  attempt- 
ing to  take  possession  of  the  lands,  he  was 
opposed  by  the  defendant  who  set  up  a  lease 
from  the  mortgagor  subsequent  to  the  date 
of  his  (plaintiff's)  mortgage. 

The  answer  of  the  defendant  is  that  he  is 
a  lessee  from  the  plaintiff's  mortgagor  who 
had  a  perfect  right  to  give  him  that  lease, 
^hat  he  is  quite  ready  to  pay  the  plaintiff  rent 


according  to  the  terms  of  bis  lease  :  that  th 
plaintiff  has  no  right  to  obtain  khas  posses* 
sion  so  long  as  defendant's  lease  continues; 
and  that  the  plaintiff  has  no  cause  of  action. 

Both  iKe  Lower  Courts  have  giveo  tbi 
plaintiff  a  decree,  on  the  ground  that'  hji 
mortgagor  had  no  right,  under  the  terms  d 
the  mortgage-deed,  to  create  the  incuinbraaoi 
which  he  did  by  giving  the  lease  to  the(fo> 
fend  ant,  which  lease,  the  Courts  held,  was  d 
the  nature  of  an  usufructuary  mortgage. 

In  special  appeal,  the  only  contention  d 
the  special  appellant  pre.ssed  before  us  is  that 
the  lease  to  the  defendant  was  a  simple  leaie^ 
and  not  of  the  character  of  a  second  mc^- 
gage. 

I  am  of  opinion  that  the  lease  is  not  I 
simple  lease.  It  was  a  lease  given  to  tbc 
defendant  in  consequence  of  a  loan  ad^'anced 
by  him  upon  a  bond,  and  where  the  rents  were 
assigned  over  in  liquidation  of  the  debt. 
The  plaintiff's  mortgagor,  under  the  terms  <rf 
the  mortgage-deed,  had  no  right  to  create  sMck 
a  lease,  and  it  follows,  therefore,  that  the  tit^ 
of  the  plaintiff,  the  prior  mortgagee,  mast 
prevail  as  against  that  of  the  defendant. 

The  judgments  of  the  Lower  Courts  appeal 
to  me  to  be  quite  correct,  and  I  would,  there- 
fore, dismiss  this  special  appeal  with  costs. 

Mitter,  J. — I  am  of  the  same  opinion. 
After  the  mortgage,  all  that  remained  to  the 
mortgagor  was  the  mere  equity  of  redemption, 
and  every  title  created  by  him,  subsequent 
to  that  date,  must  cease  with  the  cessation  tk 
that  right,  so  far  as  the  mortgagor,  or  persona 
deriving  their  title  through  him  are  concern- 
ed. I  give  no  opinion  as  to  the  nature  d 
the  deed  relied  upon  by  the  defenda^it. 


The  22nd  April  1872. 
Present: 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Minor  (  Death  of )— Court  of  Wards  t  Represen- 
totive  Power  of )— Act  IV.  of  1870,  B.  C,s.79. 

Case  No.  226  of  1871. 

Regular  Appeal  from  a  decision  passed  by 
the  Deputy  Commissioner  of  Hasaree- 
bagh,  dated  the  2*jlh  June  rSyr. 

Mussamut   Soomungn!  Kooer   (Defendant), 

Appellant, 

versus 

The  Court  of  Wards,  on  behalf  of  the  Ram- 
gurh  R»}  (Plaintiff),  Respondent. 
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.Bahoos    Mohesh    Chunder    Chowdhry    and 
Gopal  Chunder  Mookerjee  for  Appellant. 

Baboo  Unnoda  Pershad  Banerjee  for 
-         .  Respondent. 

\  Hblo>  with  reference  as  well  to  s.  79,  Act  IV.  of  1870, 
r  B.  C.»  as  to  the  justice  and  equity  of  the  case,  that  the 
\  tower  of  the  Court  of  Wards  to  represent  the  estate,  or 
I:  Wine  a  suit  on  behalf  of  a  minor,  does  not  cease  with  the 
\.  deaui  of  the  minor. 

Kemp,  y. — The  defendant  is  the  appel- 
I^Jant  in  this  case.  The  facts  of  the  case  are 
r  Very  clearly  staled  in  the  decision  of  the 
}  Deputy  Commissioner  of  Hazareebagh,  and 
i  we  do  not  think  it  necessary  to  repeat  them 
here.     The  issues  laid  down  by  the  Court 

■  below  seem  to  embrace  all  the  points  at  issue 
^  !n  the  case.     The  first  point'  that  was  decided, 

■  and  a  very  important  point,  was  whether 
the  original  grant,  for  it  was  admitted  that 
there  was  a  grant,  was  made  to  Purbul  Singh, 

i^or  to  a  more  remote  ancestor,  Bishen  Dutt 
Roy.     Upon  this  point,  the  Deputy  Commis- 

[  sioner,  after  taking  into  consideration  the 
nature  of  the  former  litigation  as  disclosed  in 
the  decision  passed  in  1814,  as  well  as  the 
probabilities  of  the  case,  and  the  evidence  of 
the  witnesses,  was  of  opinion  that  the  grant 
was  made  to  Purbul  Singh.  The  next  point 
was  whether,  after  the  death  of  Omrao 
Singb,  the  properties  granted  to  Purbul 
Singh  lapsed,  and  were  resumed  by  the  then 
Maharajah,  and  subsequently  a  portion  of 
them  were  granted  as  maintenance  to  the 
widow  and  mother  of  Omrao  Singh.  On 
this  point,  the  Deputy  Commissioner,  al- 
though he  was  of  opinion  that  the  evidence 
On  the  part  of  the  plaintiff  was  somewhat 
weak,  on  the  whole  he  was  of  opinion  that 

*the  villages  originally  granted  were  resumed, 
and  a  portion  of  them,  namely,  the  villages 
in  dispute,  were  given  to  the  widow  and 
mother  of  Omrao  Singh,  to  enjoy  during 
their  lifetime,  and  that,  on  the  death  of  the 
widow,  which  took  place  in  1867,  the  plaint- 
iff, the  Court  of  Wards  representing  the  Ram- 
gorh  estate,  was  entitled  to  possession.  A 
decree  was,  therefore,  passed  in  favor  of  the 
plaintiff  for  possession  of  the  properties  in 
dispute;  the  defendant  paying  mesne-profits, 
Rs.  675,  with  costs. 

A  preliminary  objection  was  taken  by  the 
appellant,  an  objection  which  was  not  raised 
In  the  Court  below,  to  the  effect  that,  as  the 
Ramgurh  Raj  came  into  the  hands  of  the 
Court  of  Wards  on  account  of  the  niinority 
of  the  late  infant  Maharajah  Triloke  Nath 
Singh,  the  power  to  represent  that  estate,  on 
the  part  of  the  Court  of  Wards,  ceased  with 


the  death  of  the  infant;  that  the  continued 
possession  of  the  Raj  by  the  Court  of  Wards 
is  a  mere  accident,  arising  from  the  circum- 
stance of  the  title  of  the  several  claimants  to 
that  Raj  not  having  yet  been  finally  deter- 
mined ;  'that  the  possession  of  the  Court  of 
Wards  is  that  of  a  stake-holder;  and  that,  in 
such  a  capacity,  the  Court  of  Wards  has  no 
right  to  institute  a  suit  of  this  description. 

On  the  merits,  it  is  contended  that  there 
is  no  reliable  evidence  that  any  part  of  the 
grant  was  resumed  by  any  of  the  former 
Rajahs,  and  that  there  is  no  evidence  of  a 
re-grant  for  life  to  the  defendant,  or  to  the 
mother  and  widow  of  Omrao  Singh. 

With  reference  to  the  first  point,  it  was,  as 
already  observed,  not  taken  below  ;  and,  as 
contended  by  Baboo  Unnoda  Pershad  Baner- 
jee for  the  respondent,  had  it  been. so  taken, 
he  would  have  been  in  a  position  to  have 
met  it,  by  showing  that  the  Court  of  Wards 
had  authority  for  bringing  the  suit.  It 
appears  that  this  suit  was  brought  after  the 
death  of  the  minor ;  but  that,  at  the  time  it 
was  brought,  there  was  a  contention,  which  is 
still  going  on,  for  the  Ramgurh  Raj,  between 
the  mother  of  the  late  Rajah,  a  sapinda,  and 
a  sister's  son.  As  the  case  at  present  stands, 
the  sapinda  has  succeeded  in  this  Court,  but 
an  appeal  is  now  pending  b^ore  Her  Majesty's 
Privy  Council,  and  it  appears  that  the  party, 
who  has  obtained  a  decree  in  this  Court,  has 
not  yet  taken  out  execution.  The  Court  of 
Wards,  on  the  death  of  the  minor,  remained 
in  possession  of  the  estate,  and  was  directed 
by  a  competent  Court  so  to  remain  in 
possession,  until  an  order  for  making  over 
possession  and  management  of  the  estate  to 
the  proper  party  was  passed  by  a  competent 
Court.  • 

Under  Section  79,  Act  IV.  of  1870,  B.  C, 
it  is  enacted  that  if,  on  the  death  of  any  ward, 
the  succession  to  his  property,  or  any  part 
thereof,  be  in  dispute,  it  shall  be  competent 
to  the  Court,  if  it  think  fit,  to  continue  the 
charge  and  management  of  such  property,  or 
pan  thereof,  under  the  provisions  of  this 
Act,  until  an  order  for  making  over  the  pos- 
session and  management  of  such  estate  shall 
havV  been  made  by  a  competent  Court. 
Therefore,  there  is  law  in  favor  of  the  suit 
being  brought  by  the  Court  of  Wards.  We 
also  think,  looking  to  the  justice  of  the  case, 
that  the  Court  of  Wards  were  right  in  bring- 
ing this  suit.  They  are  in  charge  of  the 
estate,  for,  whoever  may  be  declared  the 
owner,  they  are  answerable  for  the  proper 
management  of  that  estate,  they  are  acting 
entirely  for  the  benefit  of  the  estate,  aad  this 


562 


Civil 


THE   WSKKLY    RKPORTBR. 


Rulings,  [Vol.  XVII. 


is  a  claim  which  might  well  run  out  under 
the  statute  of  limitation,  if  it  were  allowed  to 
stand  over  while  the  several  claimants  were 
disputing  for  the  Raj.  Under  all  these  cir- 
cumstances, whether  under  the  law,  or  look- 
ing to  the  justice  and  equity  of  the  case,  we 
think  that  this  suit  has  been  properly 
brought,  and  we  reject  this  preliminary 
objection. 

Coming  now  to  the  merits  of  the  case,  it 
IS  clear  that  a  grant  of  13  villages  was 
originally  made  by  some  former  Rajah. 
There  is  no  very  distinct  evidence,  whether 
this  grant  was  made  to  Bishen  Dutt,  the 
remote  ancestor,  or  to  Purbul  Singh,  but  we 
think  with  the  Deputy  Commissioner  that 
the  litigation  of  1814,  and  all  the  proba- 
bilities of  the  case,  taken  with  the  evidence, 
such  as  it  is,  point  to  the  conclusion  which 
he  has  arrived  at,  namely,  that  the  grant 
was  made  to  Purbul  Singh.  Looking  to  the 
genealogical  tree  put  in  by  the  defendant. 
which  traces  the  family  as  far  back  as 
Bishen  Dutt  Roy,  it  is  very  clear  that,  if 
these  13  villages  had  been  granted  to  Bishen 
Dutt  Roy,  it  is  not  easy  to  conceive  how  the 
whole  of  these  13  villages  descended  to 
Omrao  Singh,  who  is  the  descendant  of  a 
younger  member  of  the  family,  namely, 
Purbul  Singh. 

On  the  question  of  resumption,  it  appears 
to  us  that  the  statement  made  by  the 
defendant  is  altogether  unsupported  by  evi- 
dence, and  is  also  inconsistent  with  the  pro 
babillties  of  the  case.  Her  story  is  that 
Omrao  Singh,  during  his  lifetime,  resigned 
II  out  of  the  13  mouzahs  to  the  zemindar, 
because  he  was  unable  to  pay  the  rent  of  the 
same.  Setting  aside  the  fact  that  this  has 
not  been  proved,  an^  that  it  could,  if  true, 
have  been  easily  proved,  as  observed  by  the 
Deputy  Commissioner,  it  is  highly  impro- 
bable, looking  to  the  previous  litigation  in 
1 8 14,  between  the  father  and  uncle  of  Omrao 
Singh  and  the  Rajah's  manager,  that  any  such 
resignation  could  have  been  made;  but,  be 
that  as  it  may,  the  allegation  is  entirely 
without  proof. 

The  theory  set  up  by  the  plaintiff  that,  on 
the  death  of  Omrao  Singh,  the  last  fnale 
heir  of  Purbul  Singh,  the  Rajah  resumed 
these  properties,  and  then,  as  a  matter  of 
compassion,  made  a  life-grant  to  the 
widows  of  Nirunjun  Singh  and  Omrao 
Singh,  is  very  probable,  and  is  supported  to 
some  extent  by  the  evidence.  There  is  the 
evidence  of  some  of  the  Rajah's  witnesses 
to  the  fact  of  the  ^rant  having  been  made 
as  maintenance  to  the  widows,  and  the  Lower 


Court,  although  admitting  that  the  case  has 
not  been  very  clearly  proved  by  the  Coait 
of  Wards,  is  of  opinion  that  there  is  sufficient 
primd  facie  evidence  in  support  of  the  plaint- 
iff's claim,  and  we  think  that,  in  the  absence 
of  any  evidence  on  the  part  of  the  defendant, 
as  to  the  relinquishment  by  Omrao  Singh  of 
these  mouzahs,  because  he  was   unable  to 
pay  rent,  and  also  looking  to  the  fact  that  the 
Court  of  Wards,  representing  the  owner  of 
the  estate,  whoever  he  may  be  declared  to  be, 
would  be  entitled  to  receive  the  rent  of  all  the 
lands  of  that  estate,  unless  the  defendant,  who 
is  in  possession  of  the  lands  in  dispute,  caa 
show  that  she  is  entitled  by  some  grant  to  hold 
these  lands,  the  plaintiff  must  succeed  in  the 
suit.     The    defendant,    as     the    widow    cf 
Nirunjun  Singh,  is  holding  one- half  oi  ihSs 
estate  for  her  life,  and  for  her  maintenance ; 
but,  on  the  death  of  the  widow  and  mother 
of  Omrao  Singh  who  were  holding  the  dis- 
puted properties  as  maintenance  from  the 
Rajah,  we  think  that  the  owner  of  the  estate, 
who  is    now   represented  by  the    Court  of 
Wards,  is  entitled  to  recover  possession. 

We.,  therefore,  con6rm  the  decision  of  the 
Lower  Court,  and  dismiss  this  appeal  with 
costs,  payable  by  the  appellant. 


The  23rd  April  1872. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Dwarka-   . 
nath  Mitter,  Judges. 

Certificate—Act  XXVII.  of  z86o— Party  in 
Possession— Full  Sister's  Son— Half  Brother. 

Case  No.  57  of  1872. 

Miscellaneous  Appeal  from  an  order  passed  by 
the  Judge  of  Bhaugulpore,  dated  the  22nd 
November  i8yi. 

Shaikh  Lall  Mahomed  (Petitioner),        i 
Appellant,  \ 

versus 

Huzlool  Hossein  (Opposite  Party). 
Respondent, 

Moonshee  Mahomed  Vusoofior  Appellant. 

Mr,  R,  K.   Twidale  and  Baboo  Romanath 
Bose  for  Respondent. 

He  LO  that  the  certificate  in  this  case  was  ifivcn  tothe    ; 
partv  best  entitled  to  it  with  reference  to  the  objector 
Act  kXVll.  of  1.S60, 1.^.,  thedeceascd*s  full  sister'ssoij, 
who  was  the  party  in  possession,  in  preference  to  the 
deceased's  half  brother. 

Bayley,  J.— We  think  this  appeal  must 
be  dismissed  with  costs. 
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The  certificate  has  been  given  to  the  party 
in  possession,  who  claimed  it  upon  the 
groand  of  a  devise  from  the  deceased.  It  is 
urged  in  appeal  that  the  appellant  is  ihe  half 
brother  of  the  deceased,  and,  as  such,  entitled 
to  an  8-anna  share  of  his  property,  the  only 
other  heir  being  the  full  sister,  who  does  not 
contest  the  special  appellant's  claim,  and  the 
sister's  son,  Buzlool  H ossein,  who,  according 
to  Baillie's  Digest  of  the  Mahomedan  Law, 
page  691,  only  comes  after  these  heirs,  has 
no  right  to  contest  the  appellant's  claim. 

We  think  that  the  certificate  has  been 
given  to  the  party  best  entitled  to  it  with 
reference  to  the  object  of  Act  XXVII.  of 
i860,  viz.,  to  collect  the  debts  due  from  the 
deceased,  and  to  give  acquittances  therefor, 
the  respondent  Buzlool  Hossein  being  the 
sister's  son  and  the  party  in  possession. 

On  the  whole,  we  see  no  reason,  for  the 
purposes  of  Act  XXVil.  of  i860,  to  disturb 
^  order  of  the  Lower  Court,  and  we,  there- 
fore, dismiss  this  appeal  with  costs. 


The  23rd  April  1872. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  Dwarkanath 
Mitter,  Judges, 

Act  VIII.  of  1859,  s.  170  (when  operative)— Non- 
attendance  and  Refusal  of  Defendant  to  give 
evidence. 

Case  No.  960  of  1871. 

Special  Appeal  from  a  decision  passed  by  the 
Officiating  Judge  of  Bhaugulpore,  dated 
theSih  June  rSyi,  affirming  a  decision  of 
the  Subordinate  Judge  of  that  District, 
dated  ihe  12th  August  i8yo, 

Syud  Shah  Aleh  Ahmed  Sajjadanusheen 
(Defendant),  Appellant, 

versus 

Bebee'Nuseebun  (Plaintiff),  Respondent. 

Messrs.  Piffard    and   R.   E.    Twidale    for 

Appellant. 

Mr.  R.  T.  Allan  for  Respondent. 

Where  the  plaintiff  gave  no  evidence  at  all  in  support 
°J|'*Jf  case,  it  was  held  not  just  to  put  in  force  against 
tbe  defendant  who,  when  summoned  to  appear  and  give 
widence,  deliberately  declined  to  do  so,  the  stringent 
provisions  of  Section  .70,  ActVIU.of  i«59.  The  exer- 
<^**c  of  the  discretion  conferred  by  that  Section  must  be 
'•'sonable  and  judicial. 

Bayley^  J.— Lv  this  case  the  plaintiff 
sued  for  an  account  of  profits  {hissab-i- 
^onafa)  in  a  certain   endowment  in  which 


she  alleged  she  held  a  certain  share,  and  the 
defendant  was  the  Sajjadanusheen,  or  the 
party  entrusted  with  the  management  of  the 
endowment. 

The  answer  of  the  defendant  was  that 
he  was  not  liable  to  the  plaintiff  for  the 
amount  claimed  ;  that  certain  amounts  due  to 
her  had  been  paid ;  that  the  suit  was  barred 
by  limitation  ;  and  that  the  plaintiff  was  not 
entitled  to  the  share  claimed  by  her. 

Both  the  Lower  Courts  have  given  the 
plaintiff  a  decree,  and  the  ground  of  their 
decisions  is  that,  as  the  defendant  was  sum- 
moned to  appear  and  give  evidencCi  and 
deliberately  declined  to  do  so,  Section  170 
of  Act  VII J.  of  1859  warranted  a  decree  in 
favor  of  the  plaintiff,  and  a  verdict  against 
the  defendant. 

In  special  appeal  by  the  defendant,  two 
objections  have  been  taken  before  us  here 
to  the  judgment  of  the  Lower  Appellate 
Court: ^rstly,  that  Section  170  should  only 
be  operative  as  against  a  defendant  when 
the  plaintiff  has  made  out  a  case  on  evidence 
which  the  defendant  has  to  answer,  and  that 
here  there  is  no  such  evidence  adduced  by 
the  plaintiff;  and,  secondly,  that  the  Lower 
Appellate  Court  should  not  have  applied 
Section  170  to  this  case,  without  first  con- 
sidering whether,  in  the  facft  of  the  plaintiff's 
claim,  limitation  did  not  bar  the  suit. 

On  the  other  hand,  it  is  contended  for  the 
special  respondent  that  in  this  case  no  one 
but  the  defendant,  who  was  the  manager  of 
the  endowment,  and  had,  therefore,  full  know- 
ledge of,  and  command  over,  the  affairs  of  that 
endowment,  could  be  so  properly  cited,  as  he 
was  the  best  witness;  further,  that,  as  he 
persistently  refused  to  appear  and  give  evi- 
dence, the  Lower  Courts*were  quite  justified 
in  giving  a  verdict  against  him. 

Now,  there  may,  no  doubt,  be  cases  of  a 
peculiar  kind  where  the  application  of  Sec- 
tion 170  at  once  against  the  defendant  would 
be  quite  justifiable;  but  in  this  case  there 
were  other  shareholders  equally  sharing  in 
the  'profits  of  the  endowment  who  could  have 
been  called  to  give  their  evidence,  or  failing 
that,  there  were  again  other  means  open  to 
the  plaintiff  to  make  out  ^,  primd  facie  case  of 
her  co-parceny  right  which  the  defendant 
could  be  called  to  answer.  We  do  not  think 
that,  where  the  plaintiff  here  has  given  no 
evidence  at  all  in  support  of  her  case,  it  would 
be  just  to  put  in  force  the  stringent  provi- 
sions of  Section  170  against  the  defendant 
where  the  plaintiff  might,  if  she  chose,  have 
started  her  case  on  evidence,  and  did  not  do 
so. 
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While,  on  the  one  hand,  in  Section  170,  the 
word  "  may,"  makes  it  clearly  discretionary 
with  the  Court  to  apply  those  provisions  or  not, 
still,  on  the  other  hand,  the  exercise  of  that 
discretion  must  be  reasonable  and  judicial, 
otherwise  any  plaintiff,  without  producing  any 
evidence  whatever  in  support  of  his  cause, 
miglit  cause  his  adversary  to  be  called  to  give 
evidence,  and,  on  his  failure  to  do  so,  might 
claim  a  verdict  under  Section  1 70.  This,  loo, 
might  be  when  the  application  of  Section  170 
against  a  defendant  runs  counter  to  strong, 
conscientious,  and  honest  prejudices  of  a  party 
without  plaintiff  having  any  case  at  all. 


The  23rd  April  1872. 
Present : 


Recurring  to  the  facts  of  this  case,  we  find 
the  plaintiff  has  not  produced  any  evidence  to 
start  his  case,  and  had  other  means  than  the 
evidence  of  the  defendant  for  this  purpose. 
Therefore,  we  think,  H  would  here  be  unjust 
to  apply  the  stringent  provisions  of  Section 
170  as  against  the  defendant  without  calling 
upon  the  plaintiff  to  make  out  a  case  which 
the  defendant  may  reasonably  be  called  to 
answer. 

It  has  been  urged  that  the  plaintiff,  being 
a  purdanusheen  woman,  could  not  give  her 
own  evidence  in  Court;  but  the  same  oppor- 
tunity which  she  bad  of  verifying  and  speak- 
ing to  the  truth  or  the  substance  of  her  claim 
as  laid  in  the  plaint,  she  also  had  to  depose 
in  her  own  case,  or  she  might,  if  she  chose,  be 
examined  by  commission,  without  the  least 
prejudice  to  her  position  as  a  lady  of  rank. 

In  regard  to  the  plea  of  limitation,  we 
think  there  is  some  finding  by  the  Lower 
Appellate  Court,  where  it  says  that  the  plaint- 
iff's claim  is  not  barbed  by  limitation,  because 
it  falls,  not  under  Clause  9  of  Section  i.  Act 
XIV.  of  1859,  or  breach  of  contract  clause, 
but  under  the  general  Clause  16.  That  Qnd- 
ing  does  not  answer  all  the  questions  raised  by 
the  defendant,  and  it  might  be  a  question  as  to 
whether  Clause  16  would  apply  at  all ;  but  as 
the  case  goes  back  on  remand  to  the  Lower 
Appellate  Court,  that  Court  will  consider  the 
date  on  which  the  cause  of  action  arose,  and 
also  whether  there  was  a  trusteeship  on.  the 
part  of  the  defendant,  and  taking  these  and 
all  the  other  facts  into  consideration,  to  pass 
such  a  decision  in  the  case  as  may  appear  to 
be  just  and  proper. 

We  think  that  the  costs  of  this  special 
appeal  ought  to  be  paid  by  the  special  appel- 
lant, who,  when  he  sought  to  have  his  case 
adjudicated  in  Court,  was  bound  to  give  every 
assistance  to  that  Court,  and  refused  to  do  so. 


The  Hon'blc  Louis  S.  Jackson  and  W.  Markbf, 

Judges, 

Joint  Hindoo  Family ^Presomptioo. 

Case  No.  214  of  1871. 

Regular  Appeal  from  a  decision  passed  kf 
the  First  Subordinate  Judge  of  the  24'Per* 
gunnahsy  dated  the  28 ih  July  iSji, 

Hurish  Cbunder  Mookerjee  (Defendant), 

Appellant, 

versus 

Mokhoda  Debia  (Plaintiff),  Respondent. 

i  Bahoos  Romesh   Chunder  Milter  and  Aiha^ 
'  tosh  Dhur  for  Appellant. 

Bahoos  Unnoda  Per  shad  Banerjee  and  Htm 
\  Chunder  Banerjee  for  Respondent 

;       The  fact  of  one  brother  (plaintiff '«  husband)  remit- 
'  tingf  certain  sums  of  money  to  another  brother  (defend*: 
ant),  and  no  receipts  being-  taken  for  them,  and  no 
accountability  bein^  stated,  leads  to  the  conclusion  of 
the  brothers  being  joint  in  property  and  in  mess. 

Per  Markbf,  J. —So  also  the  fact  of  the  twobtotbert 
being  sued  jointly  upon  a  bond  given  by  both,  and  w 
defendantdischarging  the  debt  a1one,raisestiiepresiop* 
tion  that  the  defendant  discharged  the  debt  out  oC  ibe 
joint  funds. 

Jackson,  7.— We  think  in  this  case  that 
we  ought  not  to  trouble  the  vakeel  of  the 
respondent.  The  decree  of  the  Lower  Coart 
which  is  founded  on  the  evidence  is  manifest- 
ly just. 

The  facts  of  the  case  appear  to  take  itj 
quite  beyond  the  region  of  the  precedent  toj 
which  reference  has  been  made  (in  whick  the 
question   arose   whether   the   mere  fact  of 


commensaliiy  should  lead  to  the  presump- 


i 


tion  of  joint  acquiistion  of  property) ;  becaose  J 
the  facts  with  which  we  have  to  deal  here 
go  very  much  beyond  that. 

It  is  admitted,  in  the  first  place,,  that  the 
three  brothers,  namely,  the  plaintiff's  hasbaad 
Greesh,  the  principal  defendant  Harish,  m 
the  third  Mohesh,  started  with  the  posses- 
sion of  some  small  ancestral  property  in 
land.  It  also  appears  that  ail  three  brothers, 
but  more  especially  Greesh,  the  plaintiff's 
husband,  and  Hurish,  were  each  in  Ae 
employment  of  Government,  and  in  the 
Commissariat  Department.  It  further  ap- 
pears-that,  during  the  lifetime  of  Greesh,  h^ 
as  well  as  Hurish,  accumulated  money,  wo 
that  Greesh  did,  on  at  least  two  occasions, 
remit  to  his  brothers  two  consideraWe  sums— 
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one  of  Rs.  700,  and  ihe  other  of  Ks.  1,100. 
This  fact,  indeed,  is  not  specifically  admitted 
b?  the  defendant,  but  it  was  credited  in  the 
Court  below,  and  it  has  not  been  impugned 
•  hece'on  appeal. 

It  is  also  clear  that  parcels  of  immove- 
I  able  property,  aggregating  over  Rs.  1,600 
I  in  value,  were  acquired  in  the  lifetime  of 
Greesh,  and  that  Government  promissory 
i  notes  of  the  value  of  Rs.  3, coo  at  least  were 
I  likewise  acquired  at  that  time.  In  short,  pro- 
perty aoioanting  to  about  Rs.  5,000,  out  of  the 
J  whole  property  of  which  a  share  is  claimed, 
:  was  acquired  during  the  lifetime  of  Greesh. 

Now,  the  fact  of  Greesh  Chunder's  remit- 
ting  these  sums  of  money  to  the  defendant, 
and  no  receipts  being  taken  for  them,  and  no 
accountability  being  stated,  leads  to  the  con- 
clusion of  the  brothers  being  joint — joint  in 
property  and  in  mess — and  to  no  other  con- 
clusion. 

Now,  we  must  bear  in  mind  what  the 
ground  taken  by  the  defendant  wa«.  It  is 
not  pleaded  that  the  gains  were  small,  or  that 
Ihe  brothers  were  associated  only  in  small 
UansactionSy  and  that  their  unity  ceased 
after  a  time.  But  his  statement  was  that 
from  the  beginning  the  family  was  separate, 
and  he  coupled  that  statement  of  separation 
with  an  odious  charge  against  the  plaintiff, 
vhich  has  been  completely  disproved. 

He  cannot  now  fall  back  upon  the  ground 
vhich  he  might  perhaps  have  taken,  namely, 
that  at  first  they  were  joined  together  in 
business,  and  that  afterwards  he  separated 
^rom  his  brother,  and  began  earning  with  his 
|<own  money,  or  that  such  separation  followed 
on  the  death  of  Greesh.  But,  in  point  of 
hct  the  defendant  has  failed  to  establish  any 
[Mistinciion  in  the  nature  and  application  of 
his  business  and  earning  before  and  after  the 
death  of  Greesh. 

The  observations  of  the  Subordinate  Judge 
are  significant  as  to  the  defendant's  attempt 
to  conceal  the  date  of  Greesh  Chunder's 
death.  The  date  of  his  death  has  been  estab- 
lished beyond  doubt,  and  it  is  of  importance, 
for,  comparing  the  dates  when  the  properties 
were  acquired  with  the  date  of  the  death  of 
Greesh,  it  brings  the  time  of  their  acquisi- 
tion within  the  lifetime  of  Greesh. 

On  these  considerations,  and  contrasting 
the  facts  proved  with  the  defendant's  state- 
ments, I  have  no  doubt  that  the  plaintiff's 
allegations  are  materially  true;  and,  as  the 
defendant  has  given  us  no  criterion  by  which 
we  can  determine  when  the  properties  were 
acquired,  we  must  uphold  the  presumption 
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I  of  joint  properly  and  joint  acquisition,  and 
:  dismiss  this  appeal  with  costs. 

Markby,  ^.—1  am  of  the  same  opinion. 
Possibly  the  cases  quoted  to  us  go  as  far  as 
to  show  that  the  plaintiff  could  not  establish 
her  claim  to  an  interest  in  the  property  which 
stands  in  the  name  of  Hurish  Chunder  or 
his  wife  simply  on  the  evidence  that  Hurish 
Chunder  and  her  (plaintiff's)  deceased  hus- 
band were  two  brothers  living  in  commen- 
sality.  ^ 

Possibly,  also,  the  small  amount  of  admitted 
ancestral  proi)eriy  which  these  brothers  inhe- 
rited might  not  amount  to  what  is  sometimes 
called  a  sufficient  nucleus  from  the  savings 
of  which  we  could  infer  that  the  property 
now  in  suit  was  purchased. 

But  the  case  of  the  plaintiff  goes  further. 
It  is  in  evidence  that  both  the  brothers  were 
employed,  and  were  likely  to  make  equal 
gains  ;  and  when  we  have  to  consider  whether 
each  kept  his  own  gains  as  a  separate  acqui- 
sition, or  put  them  into  a  common  fund,  there 
are  two  facts  which  turn  the  balance  in  the 
plaintiff's  favor,  and  lead  to  the  conclusion 
that  the  funds  were  joint. 

We  have  a  distinct  admission  that,  in  the 
case  of  a  bond  given  by  the  two  brothers,  the 
two  brothers  were  sued  jointly,  and  Hurish 
Chunder  discharged  the  debt  alone,  and  the 
Subordinate  Judge  was,  1  think,  perfectly 
justified  in  rejecting  the  explanation  given 
by  Hurish  that  this  was  done  out  of  charity 
for  his  brother's  family.  I  have  no  doubt 
that  the  true  explanation  is  that  Hurish 
Chunder  discharged  the  debt  out  of  the  joint 
funds. 

The  other  fact  is  that  the  Subordinate  Judge 
has  found,  as  I  think  he  was  fully  entitled  to 
do  on  the  evidence  of  the  plaintiff,  and 
against  the  denial  of  the  defendant  Hurish 
Chunder,  that  two  sums  of  Rs.  700  and 
Rs  1 , 1 00  were  remitted  by  Greesh  Chunder  to 
Hurish  Chunder,  and  that  these  sums  were 
invested,  no  doubt,  along  with  other  funds  of 
his  own,  in  the  purchase  of  3.000  rupees 
worth  of  Government  promissory  notes. 

These  facts  lead  to  the  inference  that  the 
brothers  were  dealing  with  their  acquisitions 
as  joint  up  to  the  death  of  Greesh  Chunder. 

As  pointed  out  by  my  brother  Jackson,  a 
change  might  not  improbably  have  taken 
place  at  that  time.  Greesh  having  ceased  to 
earn  anything,  Hurish  Chunder  might  not 
improbably  have  ceased  to  throw  his  earn- 
ings into  the  joint  funds.  But  it  is  not 
necessary  to  go  into  that.     Hurish  set  up 
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a  case  of  separate  acquisition  from  the  first; 
and  he  has  not  produced  any  accounts 
or  any  evidence  to  suppoit  that  which  is 
really  a  mere  suggestion  that  there  have  been 
separate  acquisitions  since  the  death  of 
Greesh  Chunder.  I  think,  therefore,  that 
the  plaintiff  is  entitled  to  say  that  all  the 
property  was  joint  ;  and  I  concur  in  thinking 
that  the  appeal  ought  to  be  dismissed  with 
costs. 


The  24th  April  1872. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Act  XXVII.  of  1860-Certificate— Security — 

Appeal. 

Case  Xo.  68  of  1872. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Dacca^  dated  the  2gth 
December  i8yi. 

Raj  Mohinec  Chowdhrain,  Appellant, 

versus 

Dino  BundhoQ  Chowdhr}*,  Respondent, 

Baboo  Grija  Sunkur  Mojoomdar  for 
Appellant. 

Baboo  Kalee  Mohun  Doss  for  Respondent. 

There  is  no  appeal  under  Act  XXVII.  of  iSfx)  with 
reference  to  the  amount  of  security  which  a  Judge  may 
think  it  right  to  demand  from  an  applicant  for  a  certifi- 
cate under  that  Act. 

Glover,  7.— Th4s  is  an  appeal  against  an 
order  of  the  Judge  of  Dacca  calling  upon 
Raj  Mohinee  Chowdhrain  to  deposit  10,000 
rupees  as  security,  before  she  could  obtain  a 
cenificate  for  the  collection  of  the  debts  due 
to  ber  late  husband's  estate  under  Act 
XX VII.  of  i860.  It  appears  that  there  had 
been  a  former  application  for  a  certificate  by 


a  brother  of  the  deceased,  \rho  propounded  s 
will;  and  this  will,  after  one  or  two  reiBands, 
was  finally  declared  in  a  miscellaneons  pro- 
ceeding by  the  High  Court  to  be  a  spu^iotts 
one.     A  regular  suit  has  now  been  institated ' 
by  the  brother  to  have  it  declared  that  ibc 
will   is   genuine.     The  Judge,  taking  this 
I  oint  into  consideration,  and  also  the  fact  that 
the  lady  has  aVeady  executed  and  registered 
a  bond  for  5,000  rupees  on  account  of  the 
expenses  which  she  has  been  put  to  in  the 
former  liiigation,  and  thinking  it  probable 
that,  if  this  certificate  is  given  to  her  wiibouf 
restriction,  the  i  ropeity  will  be  wasted,  and 
that,  if  the  decision  in  the  will-case  goes 
against  her  interest,  there  is  not  much  chance 
of  the  opposite  party  getting  his  just  duel, 
passed  the  order  against  which  this  appeal  is 
preferred. 

The  only  auihority  given  by  a  certificate 
under  this  Act  is  to  collect  the  debts  due  to 
the  estate  of  the  deceased.  And  wc  arc  noi 
shown  that  there  are  any  such  debts.  Bus, 
put'ing  this  aside,  we  are  of  opinion  thatthetft, 
is  no  appeal  under  the  Act  against  the  order 
which  the  Judge  has  passed  in  this  case: 
Section  6,  which  is  the  onlv  Section  whicl^ 
refers  to  the  right  of  appeal,  linaitf^  it  to  li 
question  of  the  grant  of  the  certific"' 
i'his  Court  would  be  able  to  decide 
appeal  whether  the  J  udge  had  selected  the] 
per  person  to  give  the  certificate  to,  butil 
is  no  Section  which  gives  any  appeal 
reference  to  the  amount  of  security  wl 
the  Judge  may  think  it  right  to  demj 
from  the  applicant  for  a  certificate, 
there  is  no  general  Section,  as  there  is  in 
cognate  Act,  XL.  of  1858,  with  regard^ 
appeals.  This  being  so,  we  think  that 
application  must  be  dismissed  with 
without  going  into  the  merits  of  the 
further  than  to  say  that,  looking  at  all 
circumstances,  it  does  not  seem  unrcasow 
that  some  such  order  as  that  which 
Judge  has  passed  should  have  been  pass 
this  case. 


RULINGS  OF  THE  HIGH  COURT  IN  CRIMINAL  CASES. 


The  i6th  December  1871. 
Preseni  : 
The  Hon'ble  F.  A.  Glover,  Judge. 

r 

Amends— Wrongful  confinement — Criminal 

force. 

\St/eren€e  io  Ihe  High  Court'  under  Section 
-434  ^f  ^^^  Code  of  Criminal  Procedure. 
by  ihe  0^ dating  31  agist  rate  of  Backer- 
gunge. 

Azgur  Howiadar  vs.  Asaruddin  and  others. 

Where  a  complaint  conbtituted  a  charge  of  \vron<;ful 

CGoHnement  under  Section  343,  and  not  one  of  criminal 

:  force  under  Section  352  of  the  Penal  Code,  the  order 

!  av;airdin<r  amends  under  Section  270,  Code  of  Criminal 

I  Procedure,  was  qvashed  as  illegal.  1 

i 

[      Reference. — Az(;uR  Howladar,  on  the  ist 

[  September/  laid  a  written  complaint  in  the 

[  Court  of  the  Deputy  Magistrate,  Baboo  Dino- 

L  bundhoo  Mullick,  charging  Asaruddin  and 

[  others  with  having  seized  and  carried  away 

one  Karamuddin,  while  he  was  on   his  way 

f.lo  cutcherry,  for  the  purpose  of  giving  evi- 

lence  in  a  case.     The  Deputy  Magistrate, 

'lifter  examining  the  complainant,  passed  an 

Order  to  the  police  to  release  Karamuddin, 

if  he  were  found  in  confinement,  and  produce 

•him  before  the  Court. 

On  the  1 2th  September,  Karamuddin,  being 
broQght  before  the  Court  and  examined, 
deposed  that  he  had  been  seized,  carried  away 
by  the  persons  charged,  and  kept  in  confine- 
ment three  days  in  Asarud din's  house,  three 
days  in  Manoo's  house,  and  one  day  in  Abiz's 
bouse.  l*he  Deputy  Magistrate  then  sum- 
moned the  accused  and  witnesses  to  appear 
on  the  22nd  September.  On  that  date,  for 
a  reason  which  does  not  appear  in  the  record, 
the  case  was  not  taken  up,  but,  onrthe  follow- 
ing  day,  the  Deputy  Magistrate  took*  the 
examination  of  Azgur  Howladar,  Karam- 
uddin, and  three  witnesses  who  had  been  j 
cited.  Their  depositions  are  to  the  following 
effect : — 

Azgur  Howladar  stated  that  he  had  heard 
of  Karamuddin's  being  confmedby  Asaruddin. 


!  Karamuddin  stated  that,  on  the  22nd 
;  Bhadro,  he  was  coming  to  the  Court,  and  had 
reached  Asaruddin's  door,  when  Manoo,  Abiz, 
Zahiruddin,  Mahabut  Ally,  and  Asaruddin 
seized  him,  took  him  away,  and  kept  him  in 
confinement  in  Asaruddin's  house  for  seven 
days,  until  a  constable  came  to  release  him, 
whereupon  the  men  placed  on  guard  over  him 
ran  away ;  and  he  added  that,  during  the  day- 
time, his  arms  had  been  tied  with  a  cloth.  The 
three  witnesses  stated  that  they  knew  nothing 
of  the  matter. 

The  Deputy  Magistrate  then  discharged 
the  accused,  dismissed  the  case,  and  ordered 
complainant  to  pay  Ks.  20  to  the  accused. 

This  order  w*as  apparently  passed  under  the 
provisions  of  Section  270,  Code  of  Criminal 
Procedure,  though  the  fact  is  not  stated.  The 
complaint  was  one  of  wrongful  confinement 
for  more  than  three  days,  an  offence  punish- 
able under  Section  343,  Penal  Code,  with 
imprisonment  up  to  two  yjears,  and  conse- 
quently the  provisions  of  Section  270  did 
not  apply.  The  order  of  the  Deputy  Magis- 
trate was,  therefore,  wrong  in  law.  The 
Deputy  Magistrate  has  submitted  the  explana- 
tion of  his  order.  "  The  charge,  as  laid,  did 
'*  not  substantially  appear  to  me  as  one  fall- 
**  ing  under  Chapter  XIV.  The  case  appeared 
'*  to  me  at  first  a  summons-case,  as  falling 
"  under  Chapter  XV.,  of  using  criminal  force 
"  under  Section  352.     In  ihe  case  in  question, 

*  summons  was  issued  in  the  first  instance 
"  as  one  under  Chapter  XV.  The  offence, 
**  if  established,  would  net  be  of  such  a  cbar- 
*'  acter  as   to  exceed  six  months'  imprison- 

'ment.  The  complaint,  as  laid,  was  to  the 
"  effect  that,  Karamuddin  being  carried  awav, 
'*  it  JEvas  not  said  in  the  petition  that  Karam* 
"  uddin  was  being  detained  in  confinement. 
**  The  act  of  being  carried  away  constitutes 

*  thfe'use  of  criminal  force  under  Section  352. 
'*  I,  therefore,  imposed  a  fine  of  Rs.  20 
*'  under  Section  270  on  the  complainant,  as 
**  compensation  to  the  defendants."  I  con- 
sider this  explanation  extremely  unsatisfac- 
tor)',- because,  although  the  complainant  did 
not  actually  use  the  term  "  wrongful  confine- 
ment "  in  his  written  petition  of  complaint, 
yet  the  words  used,    "  seized   and   carried 
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away/'  were  such  as  to  leave  no  doubt  that 
the  meaning  of  the  complaint  was  that  Karam- 
uddin  had  been  wrongfully  confined.  But 
the  Deputy  Magistrate  did  not  issue  a  sum- 
mons to  the  accused  on  the  complainant's 
story.  In  fact,  he  did  not  move  against  them 
until  he  had  examined  Karamuddin  himself, 
and  what  he  deposed  consiiiules  in  unmis- 
takeable  language  a  charge  of  wrongful  con- 
finement. 

The  order  of  the  Deputy  Magistrate  be- 
ing illegal  as  above  shown,  1  beg  to  move 
the  High  Court  to  reverse  it. 

I  regret  to  have  to  bring  the  case  to 
notice,  because  the  illegality  of  the  order  and 
the  general  manner  in  which  the  proceedings 
of  the  Deputy  Magistrate  were  conducted 
are  far  from  creditable  to  an  officer  of  his 
position  and  standing. 

yudgmeni  of  the  High  Court, 

The  case,  undoubtedly,  comes  under  Chap- 
ter XIV.  of  the  Procedure  Code,  and  not 
under  Chapter  XV.  The  order  awarding 
amends  was,  therefore,  illegal,  and  is  quashed. 


The  4th  January   1872. 

^  Prestnl : 

The  llon'ble  \V.  Ainslic,  Judge. 

Review'of  judgment  (Criminal  cases). 

Application  for  review  of  judgment,  passed 
by  the  Hon  hie  W.  Ainstie  and  the  Honble 
G,  C.  Paul,  on  the  criminal  appeal  of 

Kr'shno  Churn  and  Moheram  of  Assam. 

The  Court  has  no  power  to  review  its  judgment 
in  criminal  cases,  as  ruled  in  Full  Bench  judffmcnt,  5 
W.  R.,  Cr.  Rul,  p.  6!. 

This  is  an  application  for  a  review  of 
the  judgment  recorded  by  myself  and  Mr. 
Justice  Paul  in  a  criminal  appeal.  As.  my 
learned  colleague  is  not  now  a  Judge  of 
this  Court,  the  matter  has  come  before  me 
sitting  singly.  The  question  of  tho^' ad- 
missibility of  a  review  of  judgment  in  a 
criminal  trial  was  considered  at  length  by 
a  Full  Bench  of  the  Court,  whose  judgment 
is  reported  in  Vol.  V.,  Weekly  Reporter. 
Criminal  Rulings,  page  61.  and  it  was  decided 
that  the  Court  has  no  power  to  review  its 
judgments  in  criminal  cases.  I'his  appli- 
cation must,  therefore,  be  refused. 


The  6ih  January  1872. 

Present : 

The  Hon'ble  G.  Loch  and  W.  Ainsli^, 

Judges. 

Dismissal—Police-report — Circular  5A  of   ytk 

September  1868. 

Reference  to  the  High  Court,  under  Section 
434  *l^  l^*^  Code  of  Criminal  Procedure, 
by  the  Magistrate  of  Monghyr, 

Bullee  Singh 
versus 

Kanai  Chowdhree  and  others^ 

After  complainant'^  preliminarv*  examination,  the  case 
was  referred  to  the  (.lolice  for  report,  and  conpUioant 
had  notice  to  appear  on  0th  November  to  hearth*  report. 
On  3 1st  October,  the  A'^sistant  Magistrate  dismissed  the 
case  u^on  the  report  of  the  police-officer  withontgi^injp 
com;  lainant  'oxn  opportunity  to  show  cause  against 
the  di>ni'ssal.  His  order  was  set  a^ide  bj  the  Hq^b 
Court,  and  he  was  directed  to  conform  to  Circular  5A» 
dated  71  h  September  iS^iS. 

Reference, — This  is  an  application  •0 
call  for  the  record  of  the  ca«5e  of  Bullee  Sin^h 
versus  Kanai  Chowdhree  and  others,  decided 
by  the  Assistant  Magistrate  of  Monghyr,  Mr, 
C.  Wilkins,  under  order  dated  31  si  Oclobef 
1 87 1,  and  to  iletermine  as  10  the  regularitv 
of  I  he  proceedings  of  the  Lower  Court. 

The  record  was  called  for  under  the  pro- 
visions of  Section  434,  Code  of  Criminal  Pro- 
cedure. 

I  find  that  the  case  was  one  in  which  com- 
plainant charged  the  accused  with  offences  un- 
der Sections  426  and  379,  Penal  Code.    After 
com])lainant'9  preliminar)-  examination  bad 
been  recorded,  the  case  was  referred  by  thc^ 
Assistant  Magistrate  to  the  police  for  report 
Such  procedure  being  governed  by  Section 
180,  Code  of  Criminal  Procedure,  two  exten- 
sions of  ihc  lime  allowed  for  the  police  10 
reply  were  granted,  bringing  the  date  for 
hearing  the  report  up  to  the  6th  November, 
on  which  date  the  complainant  had  notice  to 
appear  as  the  record  shows. 

The  poIice-repoU  coming  in,  however,  at 
the  end  of  the  month,  the  Assistant  Magis- 
trate,.by  his  order  of  31st  October,  dismiss©! 
the  case. 

I  believe  this  course  to  have  been  irregular. 
High  Court's  Circular  \K,  dated  7th  Sep- 
tember 1 863,*  lays  down  the  rule  for  such 
matters ;  and,  in  contravention  of  this  order, 
comphiinants  case  has  been  put  out  of  Couii. 

•  _ 

♦  10  W.  R.,  Criroinal  Circular  Orders,  p.  i. 
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Ii  is  hardly  jiecessary,  as  the  point  refer- 
red is  ihat  of  irregularity,  to  go  into  the 
merits  of  the  order  challenged ;  but  it  certainly 
appears  to  me  that  in  justice  complainant 
should  have  a  hearing.  The  preliminary 
examination  taken  by  the  Assistant  Magis- 
Iraic  is  not  sufficiently  minute  for  it  to  be 
safe  to  allege,  as  the  dismissal-order  does, 
that  it  is  impossible  that  the  case  can  have 
occurred  as  alleged.  Complainant,  if  he  be 
heard  in  reply  to  the  police- report,  may  be 
able  LO  change  this  view ;  and  in  fairness  he 
should  have  a  chance  of  being  able  10  do  j^o. 

I  obscr\'e  that  the  original  complainant, 
Bullee  Singh,  was  servant  of  Mr.  McGiveron, 
who  enters  the  present  application.  1  see  no 
prejudice  in  this  point  to  the  action  I  am 
taking  herein. 

yudgmenl  of  the  High  Court. 

Aimlie^  y, — We  agree  with  the  Magistrate 
in  holding  that  the  Assistant  Magistrate  should 
have  followed  the  rule  laid  down  in  Circular 
Order  No.  5 A  of  7ih  September  i868»  and 
:»hoa1d  •  have  given  the  complainant  an  op- 
portunity of  shoNving  cause  against  the  dis- 
mbisal  of  his  complaint  on  the  police-officer's 
rq>ort.  The  order  of  31st  October  1870  is 
let  aside,  and  the  Assistant  Magistrate  is 
directed  to  proceed  as  required  by  the  afore- 
said Circular  Order. 


The  5ih  January  1872. 

Present: 

The  Hon'ble  H.  V.  Bayley  and  W.  Maikby, 

Judges. 

Procedure — Complaint— Dismissal. 

Reference  to  the  High  Courts  under  Section 
434  of  the  Code  of  Criminal  Procedure^ 
by  the  Officiating  Sessions  Judge  of  My- 
mensingh, 

Shibu  Manjee 

versus 

Noshee  Mookerjee. 

in  this  cas«  the  Court  declined  to  say  that,  as  a  matter 
6f  law,  the  Magistrate  acted  illegally  in  callincf  upon 
cumplaioant  to  produce  proof  ex  parte  to  jubtify  tnc  ii»bue 


oi  process,  and,  upon  default  of  such  proof,  in  dismissing 
the  charge. 

Reference, — The  complainant  charged  the 
accused  with  aSetment  of  house -trespass, 
wrongful  restraint,  and  criminal  force,  but 
there  is  a  rule  in  this  district  against  filing 
of  written  statements,  and  the  examination  of 
complainant  was  so  brief  that  it  is  impossible 
to  fully  gather  the  details. 

The  Assistant  Magistrate  did  not  adopt 
either  of  the  alternatives  prescribed  in  Sec- 
tion 67  of  Criminal  Procedure  Code.  He 
called  upon  compliinant  to  produce  proof 
ex  parte  io  justify  the  issue  of  process  ;  and, 
in  default  of  such  proof,  he  dismissed  the 
charge  on  the  dale  to  which  he  had  adjourn* 
ed  the  hearing. 

The  explanation  given  is  very  brief ;  if  he 
considered  the  storv  absurd,  he  should  have 
dismissed  the  case  :  but,  it  is  submitted,  there 
was  not  sufficient  detail  on  the  record  to 
enable  him  to  form  an  opinion,  and  that  it 
was  illegal  to  harJlss  the  witnesses  by  calling 
on  plaintiff  to  produce  them  before  summon- 
ing  the  accused. 

With  these  remarks  I  beg  to  forward  the 
case,  and  solicit  that  the  order  may  be  set 
aside,  and  the  Assistant  Magistrate  ordered  to 
proceed  according  to  law. 

Judgment  of  the  Hi^  Court, 

Marl:by,  J, — In  this  case  we  think  we  are 
not  ih  a  position  to  say  that,  as  a  matter  of 
law,  the  Magistrate  acted  illegally  in  dismiss- 
ing the  case.  ^ 


The  6th  January  1872. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  W.  Markby, 

Judges. 

Section  3x8,  Code  of  Criminal  Procedure — Pos- 
session of  land— Questions  of  title. 

Miscellaneous  Criminal  Case  No.  139  of  1871. 

Koomar  Poresh  Narain  Roy,  Petitioner, 

versus 

Messrs.  Watson  and  Co.  and  others,  Opposite 

Party, 

Baboo  Mohinee^  Mohun  Roy  for  Petitioner, 

Mr,  R.  T.  Allan  and  Haboo  Dabender 
Narain  Rose  for  Opposite  Party. 

It  is  a  misconception  of  the  aim  and  object^of  the  law 
as  well  as  a  wa^te  of  tim^  to  the  Court  and  of  money  to 
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the  parties  to  come  Up  to  the  Court  under  Section  31S, 
Co^t.  of  Criminal  Procedure,  with  questions  of  title  to 
possession  of  land,  which  can  only  be  settled  in  a  Civi' 
Court. 

Baj'Ie}\  y. — This  is  an  application  to  set 
aside  an  order  of  ihe  Depiiiy  Magistrate  of 
Rajshahye  made  under  Section  318  of  the 
Criminal  Procedure  Code,  liolding  that  Messrs. 
Watson  and  Co.  should  be  retained  in  pos- 
session of  certain  lands. 

In  too  mail)'  of  these  applications  the  aim 
and  object  of  the  law  are  entirely  set  at 
naught  by  the  applicants  to  this  Court.  The 
terms  of  the  law  are  these :  "  Whenever  the 
*•  Magistrate  of  the  District,  or  other  officer 
**  exercising  the  powers  of  a  Magistrate,  shall 
"  be  satisfied  that  a  dispute  likely  to  induce 
**  a  breach  of  the  peace  exists  concerning  any 
**  land,  premises,  water,  fisheries,  crops.,  or 
**  other  produce  of  land  within  the  limits  of 
"his  jurisdiction,  he  shall  record  a  proceed- 
*'  ing,  stating  the  grounds  of  his  being  so 
**  satisfied,  and  shall  call  on  all  parties  con- 
*'  cerned  in  such  dispute  to  attend  his  Court 
*'  in  person  or  by  agent  within  a  time  to  be 
"  fixed  by  the  ^lagistrate  or  other  officer  as 
*'  aforesaid,  and  to  give  in  a  written  siate- 
**ment  of  their  respective  claims,  as  respects 
**  the  fact  of  actinl  possession  of  the  subject 
**  of  dispute.  The  Magistrate  or  other  officer 
"  as  aforesaid  shall,  ivithout  reference  to  the 
'*  merits  0/ the  claims  of  any  party  to  a  right 
"  of  possession,  proceed  to  enquire  which  party 
*'  is  iff  possession  of  the  subject  of  dispute,  and, 
*^  after  satisfying  himself  upon  that  point, 
"  shall  record  a  proceeding  declaring  the  party 
*•  whom  he  may  decide  to  be  in  such  posses- 
"  sion  to  be  entitled  to  retain  ])ossession  until 
**  ousted  by  due  course  of  law,  and  forbidding 
''  all  disturbance  of  possession  until  such 
*'time." 

In  this  case  it  is  not  denied  that  the  offi- 
cers in  charge  of  the  District  Police  did 
apprehend  a  breach  of  the  peace,  and  it  is  also 
admitted  that  the  Deputy  Magistrate  himself 
went  to  the  spot.  • 

It  is  urged  before  us  here,  firstly,  that  the 
Deputy  ^lagistrate  refused  to  take  evidence 
of  witnesses  tendered  to  him  by  the  applicant : 
and,  secondly,  that  he  decided  the  case  on  no 
legal  evidence  whatever,  and  that  the  survey- 
chittas  clearly  show  that  these  lands  were 
what  the  applicant  always  stated  them  to  be 
peetulgola  lands  of  his  village  Kalapahar,  that 
is,  interspersed  parcels  of  Kalapahar  situated 
within  the  topographical  limits  of  Watson  and 
Co.'s  village  Rajahpore. 


I  have  heard  the  whole  judgment,  and  care- 
fully considered  it.    The  law  says  that  the 
Magistrate  should  satisfy  himself  on  enquiiT. 
The  Magistrate  was  on  the  spot.  He  takes  the 
documentar)'  evidence  supplied  by  Watsotfand 
Co.;  and  upon  that  evidence  he  states  thai  be 
is  satisfied  on  the  documentary  evidence  that 
the  actual  possession  was  with  Watson  &  Co. 
The  pleader  argued  that  it  was  the  boundea 
duty  of  the  Deputy  Magistrate  to  proceed 
upon  legal  evidence,  and  that  the  documents 
relied  on  by  him  have  no  connection  « iih  the 
present  disputed  lands.     Now,  from  passages 
read  from  that  evidence,  it  is  quite  clear  thai 
Rajahpore  and  Kalapahar  were  found  to  be 
distinct  villages.     Supposing  even  that  die 
peetulgola    chittas.    whi.h    the    applicant's 
pleader  filed  before  us,  did  show  parcels  of 
Kalapahar  to  be  interspersed  \vith  those  of 
Rajahpore,  it  is  impossible  for  us  to  say  that 
the  Deputy  Magistrate  was  wrong,  for  it  is 
admitted  that  these  documents  were   never 
laid  before  him.     I'hen,  again,  if  the  High 
Court's    finding    that   these    were    separate 
villages  is  not  to  satisfy  a  Magistrate  act- 
ing under  Section  31S,  and  enquiring  sam- 
marily  (not  to  determine  any  question  of 
right  of  title  to  possession  when  apprehend- 
ing a  breach  of  the  peace),  and  to  allow  him 
to  decide  a  certain  party  to  be  in  possession 
for  a  certain  time  pending  the  settlement  of 
their  respective  rights  in  the  Civil  Court,  the 
object  of  Section  318  authorizing  the  Magls^ 
trate  to  hold  a  summary  enquiry  and  so  satisfy 
hjmself  cannot  be  attained,   for   otherwise 
it   would   be   necessary  to  hold  a    regular 
enquiry  into  questions  of  right  and  title,  and 
pending    such    detailed    enquiry    the    veiy 
breach  of  the  peace  which  it  is  the  object  of 
the  law  to  avoid  may  probably  take  place.* 
(Jn  tlte  other  hand,  there  can  be  no  prejudice 
to  the  applicant's  rights  in  this  case  by  the 
Deputy  Magistrate's  order  against  him  or  by 
that  of  this  Court,  for  (if  it  is  not  the  object 
here  to  make  these  summary  decisions  evi- 
dence  in   a   civil  suit)  the  applicant  loses 
no    right    to    possession.     Section*  318  in 
express  terms  secures  to  him  that  right,  and 
says  that  the  Magistrate's  order  acting  under 
that  Section  shall  not  affect  any  right  that  he 
may  have  declared  in  his  favor  by  a  regular 
suit  in  the  Civil  Couit.     It  was  quite  open 
to  the  applicant  in  this  case,  the  very  next 
day  after  the  31st  August  when  the  Deputy 
Magistrate's  order  was  passed,  to  go  to  the 
Civil  Court,  and  have  his  right  and  title  to 
possession  established. 

In  this  view,  I  would  reject  this  appli- 
cation. 


i87*.] 


Criminal 


TH%  WMKLY   REfORTBR. 


Rutingi. 


5 


Markhy,  J. — I  am  entirely  of  ibe  same 
opinion  wiih  Mr,  Justice  Bay  ley,  that  it  is 
a  waste  of  time  to  this  Court  and  of  money 
lo  the  parties  to  come  up  to  this  Court  under 
JSection  318  with  questions  ot  title  which 
they  know  cannot  be  decided  here;  and  which 
they  must  go  to  settle  in  a  Civil  Court. 


The  6th  January  1872. 
Present : 

The  Hon'ble  G.  Loch  and  \V.  K\m^\t,  Judges, 

\  Sectioa  493,  Penal  Code—Taking:  away  married 
woman — Presumption  of  marriage— Evidence 
— Statements  before  Police  Inspector  and 
Mag^istrate. 

The  Queen 
versus 

Wuzeerah  and  Rujub  Ali,  Appellants. 

Committed  by  the  Magistrate^  and  tried  by  the 
Sessions  Judge  of  Paina^  on  a  charge  of 
tailing  aiiKiy  with  criminal  intent  a  married 
tvnman, 

Mr,  C  Gregory  for  Appellants. 

In  a  charge  under  Section  40S  of  the  Penal  Code  (of 
;takio4r  away  a  married  woman),  marriapre  must  be  pre- 
,suined  from  the  fact  of  a  man  and  woman  living^  tojfether, 
S9nd  from  their  own  evidmce  (altogether  unrebutted) 
;)hat  she  is  his  legally  married  wife. 

.y  Statements  made  before  a  Police  Inspector  are  not 

itvidencev  and  cannot  be  used  as  evidence  in  the  trial ; 

^and,  unless  it  can  be  shown  that  the  evidence  taken 
before  the  Magistrate  has  been  used  as  evidence  at  the 

^Sessbns  trial,  and  laid  before  the  Judge  and  Assessors, 
and  that  they,  after  hearing  that  evidence,  based  their 
Qptnion  upon  it,  that  evidence  cannot  be  laid  before  the 
High  Court,  and  made  use  of  in  support  of  an  appeal. 

Loch,  J,-  The  prisoneis  in  this  case  were 
committed  for  trial  by  the  Magistrate  under 
Section  365  of  the  Indian  Penal  Code.  The 
Sessions  Judge  added  another  charge  under 
Section  498  of  that  Code,  being  the  charge 
which  was  originally  made  against  the  pri- 
soners by  the  complainant  Ghuseetah,  and 
the  Judge,  agreeing  with  two  out  of  seven  of 
the  assessors.,  convicted  the  prisoners  on  this 
charge,  and  sentenced  them  to  nine  months* 
rigorous  imprisonment. 

In  appeal,  the  pleader  for  the  appellant 
wished  to  read  certain  statements  made  by 
the  witnesses  [before  the  Police  /Inspector'; 
he  also  wished  lo  read  the  evidence  that  was 
taken  before  the  Magistrate.     But  the  Court 


refused  to  allow  either  the  one  or  the  other 
to  be  read.  The  statements  made  before  the 
Police  Inspector  are  not  eviilence,  and  could 
not  be  used  as  evidence  in  the  trial ;  and, 
unless  the  pleader  could  show  that  the  evi- 
dence taken  before  the  Magistrate  had  been 
used  as  evidence  at  the  Sessions  trial,  and 
laid  .before  the  Judge  and  the  assessors,  and 
that  they,  after  hearing  that  evidence,  based 
their  opinion  upon  it,  we  think  that  that 
evidence  cannot  now  be  laid  before  us,  and 
made  use  of  in  support  of  the  appeal. 

An  objection  has  been  taken  to  the  con- 
viction in  this  case  that  there  is  no  evidence 
to  the  marriage  of  the  parties  Ghuseetah 
and  Dowluttee.  BuJ  the  law  says  :  "  Who- 
ever takes  or  entices  away  any  woman  who 
is,  and  whom  he  knows  or  has  reason  to 
believe  to  be,  the  wife  of  any  other  man,  from 
that  man,''  &c.  Now,  in  this  case  it  is  clear 
that  (jhuseetah  and  Dowluttee  were  living 
together.  Ic  appears  that  they  had  been 
living  together  in  the  house  of  Surmeen,  and 
had  removed  from  that  house  to  the  house  of 
Moracho,  from  which  the  woman  Dowluttee 
was  taken  away,  'i'he  fact  of  their  living 
together  is  sufficient  to  raise  the  presumption 
of  their  being  man  and  wife ;  and  it  was  for 
the  prisoners  to  show  that  they  were  not 
married,  and  that  Ghuseetah  had  no  legal 
right  to  prevent  her  going  away. 

With  regard  to  the  facts  of  the  case,  it  is 
urged  that  the  evidence  is  untrustworthy, 
it  being  very  contradictory.  No  doubt,  the 
evidence  of  Ghuseetah  and  the  evidence  of  his 
wife  are  contradictory  on  certain  points,  but 
both  of  them  have  deposed  to  one  fact — viz,^ 
that  the  woman  was  taken  away;  and, 
accepting  the  deposition  of  Dowluttee,  which 
is  most  favorable  to  the  prisoners  in  this 
case  as  containing  the  true  account  of  the 
occurrence,  we  think  that  the  evidence  of  her 
being  taken  away  from  the  person  whom  the 
prisoners  had  reason  to  believe  to  be  her 
husband  is  proved,  and  that,  therefore,  this 
appeal  must  be  dismissed. 

Ainslie,  J, — With  regard  to  the  point  as 
to  whether  there  is  evidence  to  the  marriage, 
I  wish  to  add  that  there  is  evidence  of  Ghu- 
seetah and  the  woman  Dowluttee,  to  the  effect 
that  she  is  his  legall.v  married  wife,  and  that 
this  evidence  stands  altogether  unrebutted ; 
and  that  no  evidence  is  shown  that  the 
alleged  marriage  did  not  take  place ;  it  must, 
therefore,  be  taken  that  there  was  marriage. 
I  concur  with  my  learned  colleague  in  dis- 
missing this  appeal. 
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The  6ih  Januan-  1872. 
PresenI : 

The  Hon  ble  Y.  B.  Kemp  and  E.  Jackson, 

Judges, 

Mooktear — Sospension — Power  of  Magistrate 
-Act  XX.  of  186s 

Reference  to  the  High  Court,  under  Section 
434  0/  the  Code  of  Criminal  Procedure^  by 
the  Officiating  Sessions  Judge  of  Cut  tack. 

In  re  Banchanidhi  Mahanty. 

Wher^  a  Ma^^istrate  suspended  a  mooktear  for  three 
months  for  makinj;  a  wilful  false  statement,  it  was  hrld 
that  the  Mai;istr<(te  had  no  power  to  suspend  the  mook- 
tear under  Act  XX.  of  \^Zy  a"d  his  suspension  was  set 
aside. 

Reference. — It  appears  that,  on  1 1  ih 
September,  a  mookiear  called  Banchanidhi 
Mahanty,  who  held  a  ceriificale  under  Act 
XX.  ot  1865,  was  seen  by  the  Magistrate  to 
be  sleeping  in  his  (the  Slagisirate's)  room. 
The  ^[agistrate  called  him  and  asked  what 
he  meant,  and  he  replied  that  he  had  been 
in  the  verandah,  and  had  come  into  Court  hear- 
ing a  chaprase?  calling.  The  Magistrate 
then,  on  12th  September,  ordered  that  the 
mooktear  should  be  suspended  for  three 
months  for  telling  him  such  a  gross  falsehood 
by  saying  that  he  had  been  in  the  verandah 
when  he  had  actually  been  lying  down  in 
the  Magistrate's  office. 

The  order  appears  to  me  to  be  illegal,  be- 
cause the  procedure,  as  laid  down  in  Section 
16,  Act  XX.  of  1865.  has  not  been  followed 
out,  and  no  report  has  been  made  to  this 
Court  for  transmission  to  the  High  Court. 

It  was  highly  improper  conduct  on  the 
pait  of  the  mocklcar  to  make  such  a  wilful 
false  statement ;  but,  as  1  think  ihe  order  pass- 
ed illegal,  I  refer  it  for  the  consideration  and 
order  of  the  High  Court.  • 

Judgment  of  the  High  Court. 

• 

Kemp,  J. — We  think  that  the  conduct  of 
the  mooktear  in  this  case  was  highly  repre- 
hensible, but  the  Magistrate  had  no  power  to 
suspend  him  under  the  Act,  viz.,  XX.  of 
1865.     His  suspension  is  set  aside. 

As  the  mooktear  has  been  under  suspen- 
tion  for  two  months  or  so,  we  think  no  fur- 
ther proceedings  need  be  taken  in  this  matter. 


The  8lh  January  187J. 

Present : 

The  Hon^le  H.  V.  Bayley  and  \V.  Maittdl 

Judges.  T 

Diamisaal  of  compUint  on  default — Fine — Sew 
tions  259  and  270,  Code  of  Crimuial  Piogb^ 

dure.  j 

Reference  to  the  High  Courts  under  Seci 
434  9/ 1^^  Code  of  Criminal  Procedurt^ 
the  Officiating  Sessions  Judge  of  My 

singh. 

Ram  Churn  Dey 

versus 
Sheikh  Jannu. 

Where  a  Magistrate  dismissed  a  camplaint  in 
under  Section  259,  Code  of  Criminal  Procedure,  and 
the  complainant  under  Section  270,  the  fine  was 
and  ordered  to  be  refunded. 

Reference. — 'I'his  case  was  one  of  re 
of  caitle  which  complainant   was  taking  taj 
the   pound.     I'he   Assistant    Magistrate,  ta' 
whom  it  was  made  over  for  trial,  dismisse*! 
the  case  under  Section  259.  as  complainant 
did  not  appear,  and  also  fmed   him  Rs.  5 
under  Section  270. 

Although  the  complainant  asserts  that  te; 
was  only  a  little  late  in  a)>pearing,  I  do  a4| 
think  the  order  under  Section  259  can  to 
interfered  with,  but  the  order  under  Section 
270  appears  to  be  illegal  for  the  fbllowiag 
reasons : — 

(0  The  case  was  not  heardy  and  therefore 
no  judicial  decision  could  be  arrived  at  vbe-, 
iher  the  charge  was  false  or  true. 

(2)  A  dismissal  of  a  complaint  on  defauU 
is  ent'rely  distinct  from  a  dismissal  on  tlie 
merits,  and  Section  270  does  not  apply  to 
such  cases. 

(3)  The  Assistant  Magistrate  was  wronj 
in  supposing  that  mere  absence  from  Court 
is  sufficient  ground  for  a  presumption  that 
ih^  complainant  has  wilfully  instituted  a 
frivolous  and  vexatious  charge. 

(4)  I'he  complainant  should  not  be  fined 
under  Section  270,  without  being  allowetfto 
explain  his  non-appearance — 2  \Vy man's 
Rep.  for  1864,  page  24. 

Judgment  of  the  High  Court. 

Markby,  J. — We  concur  with  the  Judge 
as  to  remitting  the  line,  and  order  it,  if  paid, 
to  be  refunded. 
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The  9th  January  1872. 
Present : 
rhe  Hon'bie  F.  B.  Kemp  and  E.  Jackson, 

Judges, 
(tbempt  at  Extortioa — Dismissal  of  Complaint. 
%€/erence  to  the  High  Courts  under  Section 
-434  ^f  l^^  Code  of  Criminal  Procedure^ 
! .  by  ihe  Magistrate  of  Cut  tack. 

Bhim  Pariru  and  others 

versus 

Bighnessur  Putnaik. 

\  *rhe  Deputy  Magistrate  censured  for  his  precipitancy 
ll  diismissing  a  complaint  of  a  deliberate  attempt  at 
talDrtioo,  supported  as  it  was  by  evidence  on  the  record. 
yh/t  prisoners  having  l>een  acquitted,  the  Court  passed 
10  further  order  regardinjjf  the  case. 

Jackson^  J, — We  agree  with  the  Magis- 
feace  that  the  Deputy  Magistrate  has  been 
buch  too  precipitate  in  dismissing  this  com- 
[ilaint. 

The  real  gist  of  the  complaint,  which  even 
ibe   Magistrate  has  overlooked,  is  that  the 

rnindar  is  putting  the  complainants  in  fear 
injur\"  to  their  persons  and  property  with 
intent  lo  extort  money  from  them.  There 
b  evidence  to  support  the  charge  of  attempt 
It  extortion.  If  the  witnesses  are  to  be 
Believed,  the  complainants  have  been  injured, 
inasmuch  as  they  cannot  obtain  the  services 
^  a  barber  and  a  washerman,  as  proved  by 
ttieir  personal  appearances,  and  certainly  they 
have  been  placed  in  fear  of  such  injury. 

We   think  that   the   Deputy   Magistrate's 
Iconduct  is  very  censurable  in  passing  over  so 
ghlly  a  deliberate  attempt  to  e.xtort  money. 
t,  as  he  has  acquitted  the  prisoners,  we  shall 
ot  pass  any  further  order  regarding  the  case. 


The  13th  January  1872. 
:  Present : 

!•    The  Hon'ble  G.  Loch  and  W.  Ainslie, 

Judges. 
Abkaree  Revenue  Act  (XXI.  of  1856)— Levy  of 
Fines  and  Forfeitures — Simultaneous  Impri- 
sonment and  Distress— Section  61,  Code  of 
Criminal  Procedure. 
Reference  to  the  High  Courts  under  Section 
434  of  the  Code  of  Criminal  Procedure,  by 
the  Magistrate  of  Monghyr. 

Government 

versus 

Junglee  Beldar. 

The  provisions  of  Section  61,  Code  of  Criminal  Proce- 

ire,  as  amended  by  Act  VII.  of  1869.  are  not  applicable 

fines  and  forfeitures  under  Act  XXI.  of  1S56,  so  as  to 

|j1ow  of  imprisonment  and  distress   gfoing  on  simul- 

loeously. 

Ainslie,  J, — The  question  submitted  by 

Magistrate  of  Monghyr  is,  whether  the 

)rovisions  of  Section  61,  Act  XXV.  of  1861, 

^pply  to  fines  and  forfeitures  under  Act  XXI. 

){  1856. 

7oL  XVII. 


Section  49  of  Act  XXI.  of  1856  (under 
which  the  person  whose  conviction  has  given 
rise  to  this  reference  was  convicted)  provides 
for  the  forfeiture  by  a  person  convicted 
thereunder  of.a  sum  not  exceeding  Rs.  200. 

Section  71  provides  that  such  forfeiture 
shall  be  adjudged  by  the  Magistrate. 

Section  72  enacts  that  the  rules  contained 
in  the  Regulations  and  Acts  in  force,  for  the 
trial  of  cases  before  a  Magistrate,  and  for 
appeals  against  orders  passed  by  a  Magistrate, 
shall  be  applicable  to  trials  under  Act  XXI. 
of  1856. 

Section  Ji  provides  that,  after  a  previous 
conviciion  of  an  offence  under  the  Act,  any 
person  again  convicted  of  a  like  offence 
shall  be  liable  lo  imprisonment  not  exceed- 
ing 6  months. 

Section  74  provides  that  imprisonment  tinder 
Section  73,  or  on  account  of  the  non-payment 
of  any  sum  forfeited  under  th.e  Act  (with 
certain  limitations),  shall  be  in  the  civil  jail. 

It  is  lo  be  observed,  1st,  that  Section  72 
makes  the  rules  for  the  trial  of  cases  before 
a  Magistrate  applicable,  but  leaves  the  punish- 
ment to  be  adjudged  under  the  Abkaree  Act  ; 
and,  2nd,  that  it  is  only  by  inference  from 
Section  74  that  imprisonment  on  account  of 
non-payment  of  a  penalty  is  warranted ;  there 
is  no  specific  provision  in  the  Act  authoriz- 
ing such  imprisonment. 

By  Section  3,  Act  XXIII.  of  i860,  it  was 
specially  provided  that  imprisonment  might 
be  awarded  in  default  of  payment  of  a  fine 
or  forfeiture  under  Act  XXI.  of  1856. 

At  the  time  when  Act  XXIII.  of  i860 
was  passed,  and  up  to  the  passing  of  Act 
XLV  of  that  year,  there  was  no  law  under 
which  a  fine  could  be  realized  after  the 
person  sentenced  to  such  jne  had  undergone 
imprisonment  in  default  of  payment.  Sec- 
tion 3,  Regulation  XIV.  of  1797,  specifically 
declares  that  such  imprisonment  is  lobe  held 
as  equivalent  to  the  fine;  and  Act  11.  of 
1839,  which  gave  power  to  levy  the  amount 
of  a  fine  bv  distress  and  sale  of  the  goods 
and  chattels  of  the  offender  found  within  the 
jurisdiction  of  ihe  Magistrate,  made  impri-. 
sonment  in  default  conditional  on,  and  there- 
fore subsequent  to,  the  non-realization  of  the 
fine  by  such  distress  and  sale.  The  Indian 
Penal  Code  for  the  first  time  provided  in 
Section  70  for  the  realization  of  fines,  not- 
withstanding imprisonment  on  default;  and 
this  was  expressly  done  to  take  away  from 
an  offender  a  choice  (which  up  to  that  time 
he  had  been  able  to  exercise  in  most  cases), 
whether  he  would  suffer  in  person  or  pro- 
perty ;  but  Section  70  only  applied  to  offences 
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under  the  Code  {see  Section  40),  and  Section  j 
5  declares  that  nothinj^  in  the  Act  is  intended 
to  vary  or  affect  any  of  the  provisions  of  any 
special  or  local  law. 

By  Section  5,  Act  I.  of  1868,  the  provisions  , 
of  Sections  63  to  70.  both  inclusive,  of  the  I 
Penal  Code,andof  Seciion  61  of  the  Criminal 
Procedure  Code,  were  declared  to  apply  to 
all  fines  imposed  under  the  authority  of  any 
Act  thereafter  to  be  passed,  unless  such  Act 
shall  contain  an  express  provibion  to  the 
contrary. 

Section  61,  as  amended  by  Act  VIII.  of 
1869,  is  as  follows :  **  Whenever  an  offender  is 
sentenced  to  pay  a  fine,  the  Court  which 
sentences  him,  whether  or  not  the  offence  be 
punishable  with  fine  only,  and  whether  or 
not  the  sentence  direct  that,  in  default  of  pay- 
ment of  the  fine,  the  offender  shall  suffer 
imprisonment,  may  issue  a  warrant  for  the 
levy  of  the  amount  by  distress  and  sale  of 
any  moveable  profierty  helongin^r  to  the 
offender.  *  *  »  *'  jhe  first  words  of 
this  Section  are  apparently  very  wide,  but 
I  am  of  opinion  that  they  cannot  operate  to 
give  a  Magistrate  any  e.xtendetl  power  of 
punishment.  This  Section  is  part  of  a  Code 
of  Procedure,  and  we  must  look,  not  to.  the 
rules  of  procedure,  but  to  the  law  which 
declares  an  acf  to  be  an  offence,  and  pre- 
scribes the  penalty  for  it,  to  ascertain  the 
extent  of  punishment  that  can  legally  be 
awarded.  As  re<^ards  offences  under  the 
Penal  Code,  this  Section,  however  read,  gives 
no  extended  power,  for  all  that  may  be  done 
under  it  may  be  done  under  that  Code.  As 
regards  offences  under  special  or  local  laws, 
it  seems  to  me  clear,  from  Section  5  of  the 
Penal  Code,  and  Sections  9  and  21  of  the 
Procedure  Code,  that  it  does  not  give  such 
extended  power.  Seciion  5  of  the  Penal 
Code  expressly  excepts  special  and  local 
laws  from  being  any  way  affected  by  its 
enactments.  Section  9  of  the  Procedure 
Code  shows  that  *' trial"  does  not  include 
punishment ;  the  words  are  "  and  the  word 
*  determined'  (shall  be  deemed)  to  cornprise 
trial  and  every  subsequent  proceeding,  in- 
cluding the  punishment  of  the  offender ;' 
and  Section  n  declares  that  the' Criminal 
Courts  shall  have  jurisdiction  in  respect  of 
offences  punishable  under  anv  special  or  local 
law  (exceptis  excipiendis),  and  in  the  inves- 
tigation and  trial  of  the  offences  hereby 
declared  to  be  within  their  jurisdiction, 
shall  be  guided  by  the  provisions  of  this 
Act.  Therefore,  reading  this  last  Section 
with  Section  9,  I  hold  that  the  Procedure 


Code  was  not  intended  to  give  any  powel 
of  punishment  as  a  result  of  trial  l»evor.J 
what  is  given  by  the  special  or  local  Jaw. 
A  different  construction  would  be  inconsist- 
ent widi  Section  72,  Act  XXI.  of  fS5<^ 
which  certainly  does  not  contemplate  thai 
any  rubi  of  prOvodnre  should  operaie  to  m> 
dity  the  sub^tintive  Kiw. 

The  true  cons' ru:li3n  of  Section  61  of 
the  Cr  minal  Procedure  CjJc  appears  10  vat 
to  he  this ;  that  directly  on  passing  a  sentence, 
which  includes  a  fine  leviable  hy  di^Jtres^ 
whether  that  be  the  only  punishment  or  not, 
anil  whether  any  provision  be  made  for  \vBt^ 
prisonnient  on  defau'.t  of  payment  or  not,  i| 
shall  be  lawful  for  ihe  Magistrate  to  issue 
his  warrant  for  the  lew  of  the  fine  bv  dri* 
tress  and  sale  of  the  goods  of  the  offender; 
or,  in  other  words,  that  the  provisions  of 
Act  II.  of  183^.  which  postponed  imprisoik-i 
ment  till  the  ihsiress  and  sale  of  goo<1s  ball 
failed  to  realize  the  fine,  are  modified,  sothaG 
imprisonment  and  distress  may  be  simuluae^ 
ously  ordered, and  that  imprisonment,  whetbed 
as  a  part  of  the  original  punishment,  or  as  ft 
contini^encv  arisini?  out  of  it,  shall  not  be 
alloweil  to  stop  the  process  for  levy  of  tte 
fine,  so  as  to  give  the  offender  time  10  remove; 
his  goods  beyond  the  reach  of  the  law,  wheii; 
the  law  untl^r  which  the  line  is  imposed  au- 
thorizes such  lew  bv  distress  and  sale  ofj 
the  oroods. 

The  fact  that  the  General  Clauses  Act,  I.  of 
1S68,  Seciion  5,  and  the  similar  Bengal  Act 
V.  of  1 86 7,  Section  4.  extend  the  provisions 
of  Sections  63  to  70  of  the  Indian  PenaJ 
Code,  and  Section  61  of  the  Criminal  Proce* 
dure  Code,  to  all  fines  imposed  under  lairs 
enacted  subsequently  to  the  passing  of  ihostf 
Act«,  without  any  direct  reciiil  of  those  Sec- 
tions in  such  laws,  shows  that  those  proW* 
sions  could  only  be  previously  applied  by 
direct  reference  thereto. 

Moreover,  on  general  principles,  I  think, 
we  are  bound  10  hold  that  an  enhanced  pun- 
ishment for  anv  ofR^nce  must  be  based  on 
positive  enactment,  and  not  on  inference. 

Consequently,   I   am  of  opinion  that  the 
order  of  the  joint  Magistrate  of  Monghn, 
directing  the   levy  of  the  fine  imposed  otil 
Junii^lee  Beldar,  noiwiihstamlinq;  his  having" 
undergone  imprisonment  in  default  of  pay- 
ment  of  that  fine,  is  wiihoul  aothoriiy  in  law, 
and  must  be  quahhod.  and  that  the  fine  or  any 
part  xif  it  that  nny  have  been  levied  must 
be  refunded. 

Loch,  y. — I  concur. 
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The  13th  January  1872. 

Pre  sen  I  : 

The  Hon'ble  F.  1^.  Kemp  and  PI.  Jackson, 

Judges, 

Dispute  reg^arding^  Possession  of  Land— Notice 
''  on  Mofassil  Naib — Section  318,  Code  of 
-    Criminal  Procedure. 

Miscellaneous  Criminal  Case  \o.  166  of  187 1. 
Kamrunginee  Dossce,  Petitioner, 

versus  I 

'         (iooroo  Doss  Roy,  Opposite  Party. 
*Mr.   JV.  7.  B.  Money  and  Baboon  MoJiender 
Lall  Seal  and  Sham  La  1 1  Mi  tier  for   the 
Petitioner. 
\£aboo'  Aushootosh  Dhur  for  Opposite  Party. 

The  mere  service  of  a  notice  upon  a  niof'ussil  naib,  who 
'tikes  no  steps  whatever  to  consult  his  employer  or  act 
^tmder  her  directions,  is  not  such  a  notice  as  is  contem- 
plated by  Section. ^18,  Code  of  Criminal  Procedure,  in  a  I 
tase  of  dispute  regarding  possession  of  land. 

Kemp,  y. — This  petition  on  behalf  of  Sree-  i 
muttee  Kamrunginee  Dossee  was  presented 
■to  this  Court  on  the  8th  of  December  1871,  ' 
fand  an  order  was  issued,   sending  for  the  ' 
record,  and  directing  that  a  notice  be  served  ; 
on  the  opposite  party.  Baboo  Gooroo  Doss 
"Koy.     Doih   parties   have    appeared   to-day, 
'ani  it  appears  that,  on  the  deposition  of  one 
Shahat  Khan,  a  constable  of  ])olice,  the  IMngis- 
traie  was   satisfied   that  a  dispute  likely  to 
•induce  a  breach  of  the  i)eacc  existed  with 
reference  to  certain  lands  in  the  vi liaise  of  . 
Poorna  :  he  directed  a  proceeding  to  be  re- 
corded under  Section  318,  and  ordered  the  \ 
parties    concerned    to    appear    before    him  1 
in  person  or  by  agent,     (jooroo  Doss  Roy  ' 
p[)eared,  but  Ramrunginee  failed  to  file  any 
ritten  statement,  or  to  adduce  anv  evidence. 
The  Magistrate  upon  this  observes  that  he 
had  duly  enquired  which  party  was  in  posses- 
f  sion  of  the  subject  of  dispute  in  as  far  as  the  i 
failure  on  the  one  side  to  file  any  written 
Jtatemenl,  or  adduce  any  evidence,  enabled  | 
him  to  do,  and  satisfied  himself  on  the  point  ' 
of  possession.     He  declared  Baboo  (looroo 
Doss  Roy  to  be  in  possession  as  zemindar  of 
the  village  of  Poorna,  with  the  exception  of 
such  portions  thereof  as  might  be  in  the  pos- 
session of  others  than  Ramrunginee.     L'pon 
this,  the  petitioner  applied  to  this  Court  to  ' 
exercise  its  powers  of  revision,  and  send  for 
the  record  of  the  case.     The  grounds  taken 
by  the  learned  Counsel  for  the  ])etitioncr  are,  1 
1st,  that  no  notice  was  served  upon  his  client :  1 
wjd,  2nd,  that  the  case  has  been  improperly  , 
brought  under  the  provisions  of  Section  318  : 
that  this  is  a  case  in  which  the  instructions 
laid  down  in  the  Circular  Order  of  this  Court  | 
^'o.  10.  of  the  i6lh  of  April  1863,  applied  :  ' 
and  that  the  proper  procedure  is  that  pointed 


out  by  Section  26,  Regulation  V.  of  1812,  as 
modified  by  Regulation  V.  of  1827.  On  the 
I  St  ground,  namely,  on  the  question  of  notice, 
we  have  no  doubt  that  the  Magistrate's  deci- 
sion must  be  set  aside  upon  this  point.  We 
fmd  that  proceedings  were  taken  in  the  first 
instance  on  the  30th  August  1871.  A  notice 
was  served  ui)on  the  mofussil  karpurdaz  of 
the  petitioner  on  the  9th  of  September  in  the 
village  of  Poorna,  btit  no  notice  appears  to 
have  been  served  as  required,  under  Section 
3 1 8,  upon  the  party  concerned  in  the  alleged 
dispute,  namely,  upon  this  lady.  It  appears 
that  she  heard  that  a  case  was  pending  on  the 
i2ih  of  September;  she  then  despatched  a 
telegram  to  the  Magistrate  of  Furreedpore, 
stating  that  she  had  no  previous  knowledge 
of  the  ])roceedings,  and  asking  for  reasonable 
lime  to  appear  by  agent,  and  to  file  a  written 
statement,  and  adduce  evidence  in  support  of 
that  statement.  The  case  was,  however,  dis- 
posed of  by  the  Magistrate  on  the  14th  of 
September,  and  the  lady  was  wholly  unre- 
presented, and  had  no  opportunity  whatever 
of  putting  in  a  written  statement,  or  of  sup- 
porting her  case,  by  adducing  any  evidence. 
On  the  U)ih  of  September,  she  presented  a 
petition  to  the  Magistrate,  setting  forth  all 
these  facts,  and  the  Magistrate  passed  an  order 
upon  it  that  the  petition  was  too  late,  and  was 
to  remain  on  the  record.      • 

We  think  it  abundantly  clear  that  this 
lady  has  not  had  proper  notice.  The  mere 
service  of  notice  ui)on  a  mofussil  naib^  who 
took  no  steps  whatever  to  consult  his  em- 
ployer, or  act  under  her  directions,  is  not  such 
a  notice  as  the  law  contemplates.  The  law 
says  that  the  Magistrate  shall  call  on  all 
pariie.s  concerned  in  such  dispute  to  attend 
his  Court  in  person  or  by  agent  within  a  time 
to  be  fixed  by  the  Magistrate.  There  is  no 
doubt  then  that  this  lady  was  entitled  to  notice 
to  enable  her  to  appear  in  person  or  by  con- 
stituted agent  in  reasonable  time. 

We  therefore  quash  the  decision  of  the 
Magistrate.  In  re-trying  this  case,  the  Magis- 
trate will  give  both  parties  an  opportunity  of 
aj)pl^aring  before  him.  1  le  will  then  consider 
whether  the  case  does  not  fall  within  the 
provisions  of  Circular  Order  No.  10  of  the 
16th'' April  1863.  As  far  as  the  case  has 
been  submitted  to  us,  it  appears  thai  the  dis- 
pute arose  in  this  way  ;  that  this  lady  being, 
as  she  alleges,  a  joint  sharer  in  the  property 
in  dispute,  attempted  to  exercise  her  right 
to  receive  rent  in  a  certain  proportion  in  the 
undivided  estate.  If  such  be  the  case,  there 
can  be  no  doubt,  we  think,  that  the  provisions 
of  the  Circular  Order  quoted  above  do  apply, 
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The  Magistrate,  therefore,  in  re-trving  the  case, 
will  decide  whether  the  Circular  Order  does 
apply,  and,  if  so,  he  will  proceed  as  laid  down 
in  that  Circular  Order  by  taking  steps  to  en- 
force the  procedure  laid  down  in  Section  26, 
Regulation  V.  of  1 81 2,  as  modified  by  Regula- 
tion V.  of  1827.  If,  on  the  other  hand,  the 
Magistrate  is  of  opinion  that  the  case  comes 
tinder  Section  318,  he  will  try  it  under  that 
Section,  giving  the  parties  due  and  proper 
notice. 


The  i6ih  January  1872. 

Present : 

The  Hon'ble  G.  Loch  and  W.  Ainslie, 

yudges. 
Claims   to   attached  Property  of  Absconding; 
Offender— Remedy  by  Civil  Suit— Plea  of  In- 
formality— Sale. 
Reference  to  the  High  Court,  under  Section 
434  9/  ^^^  Code  of  Criminal  Procedure^ 
by  the  Officiating  Sessions  fudge  of  Gya. 
In  re  Chunder  Blion  Singh  and  others. 

Applicants, 

The  proper  remedy  of  claimants  to  property  attached 
as  belonf^inf^  to  an  absrondinr^  offender  is  by  a  civil  suit. 

The  Court  declined  to  quash  such  an  attachment  as 
made  without  observance  of  the  due  formalities,  l)eing 
of  opinion  that  the  plea  of  informality  roulJ  be  consider- 
ed on  the  surrender  of  the  fugitive,  but  cautioned  the  i 
Mag^istrate  against  a  sale  until  the  needful  formalities  | 
were  carried  out.  \ 

Ainslie,    J. — f  K()i»krtv    was  attached    as  | 
belonging  to  Thakoor  Singh,  an  absconding 
offender.     Chunder  Hhon  Singh  and  others 
claimed   it   as    theirs.     The    Magistrate    on 
enquiry  held  the  claim  to  be  false. 

They  then  moved  the  Sessions  Judge, 
who  proj>oses  to  quash  the  attachment  on  the 
ground  that  it  was  made  without  observance 
of  the  due  formalities ;  but  if  the  property, 
as  foand  by  the  Magistrate,  is  not  the  claim- 
ants', they  have  no  right  to  move  in  the 
matter,  and,  if  it  is  the  claimants',  no  observ- 
ance of  formalities  can  legalize  the  Magis- 
trate's proceedings,  but  their  proper  remedy 
is  by  a  civil  suit.  See  VII.  Weekly  Re- 
porter, Criminal  Rulings.  35. 

The  plea  of  informality  can,  if  necessary, 
be  considered  when  Thakoor  Singh  surrenflers. 
In  the  meantime,  the  Magistrate  will  do  well 
to  be  careful  that  no  sale  is  held  till  all  i\eed- 
ful  formalities  have  been  carried  out. 


The  i6th  January  1872. 

Present  : 

The  Hon'ble  G.  Loch  and  VV.  Ainslie, 

Judges, 

Forcible  Dispossession— Consent  of  Civil  Court  1 
—Mistake  of  Complainant-- Power  of  Ma-  < 
gistrate.  I 


Reference  to  the  High  Court,  under  Section 
434  ^f  ^^'^  Code  of  Criminal  F^rocedun^ 
by  the  Officiating  Sessions  Judge  of  Gyd^ 
In  re  Doolar  Pandey,  Applicant. 

The  sanction  of  the  Civil  Court  is  not  necessary  \o^ 
complaint  of  forcililc  dispossession  by  a  party  wHowai 
put  into  possession  by  the  Civil  Court,  nor  is  the  Ma- 
gistrate limited  in  his  action  by  the  mistake  of  the  com- 
plainant in  citinjsf  Section  iSS  of  the  Penal  Code  as  tbe 
Section  under  >\hich  the  offence  charg'ed  falls. 

Reference. — Ox  the  24ih  July  1S71,  t 
peadah  of  the  (}ya  Subordinate  Judge's  Comrt, 
acting  under  orders  of  his  superior,  gave 
l)Osscssion  to  one  Doolar  Pandey  in  an  execu- 
tion-case. The  man  retained  possession  for 
several  da}s,  but  was  on  30*h  August  for- 
cibly dispossessed  by  those  who  had  been 
cast  in  the  case. 

I'pon  this  Doolar  Pandey  lodged  a  com- 
plaint before  the  Magistrate,  quoting  Sectkm 
1 88,  Indian  Penal  Code,  in  his  petition.  The 
Magistrate  (milled  possibly  by  that  quotation) 
declined  to  entertain  the  charge,on  the  ground  1 
that  the  sanction  of  the  Civil  Court  had  not  \ 
been  obtained.  I 

I'o  rectify  this  supposed  error,  the  com<^  I 
plainant  went  to  the  Subordinate  Judge,  and ! 
asked  for  sanction  to  prefer  his  complaint 
li  was,  however,  very  properly  refused,  as  the 
act  complained  of  was  wholly  unconnected 
with,  and  subse(iuent  to,  the  orders  passed  in 
the  cxccution-proccalings,  and  which  had 
been  given  efleci  to. 

"Pile  result  is,  that  the  complainant  has  been 
imable  to  obtain  the  redress  he  was  eniiiJe<l 
10  look  for,  and  has  thereby  been  prejudiced. 

The  order  of  the  Magistrate,  rejecting  ihe 
complaint  for  want  of  sanction,  is,  in  ray 
opinion,  a  wrong  one,  and  should  be  quashed. 
The  papers  of  the  case  are,  therefore,  submit* 
ted  for  the  consideration  and  orders  of  the« 
High  Court. 

An  explanation  was  called  for  from  the 
Magi.^trate,  and  it  was  intimaied  to  him  that, 
if  he  thought  fit,  he  might  still  entertain  tbe 
complaint. 

Judgment  of  the  Hi^h  Court, 

Ainslie,  J. — The  Civil  Court,  havmg  given 
possession  on  the  24th  July  1871,  had  no 
concern  with  a  dispossession  alleged  to  ha\-e 
taken  place  on  the  30th  August  following,  and 
no  sanction  was  required  to  the  prosecuticm. 

The  complaint  should  be  received,  and  the 
accused  should  be  dealt  with  under  any  Sec- 
tion of  the  Penal  Code  that,  on  the  evidence 
produced,- may  be  found  applicable. 

The  Magistrate  is  no  way  limited  in  his 
actioil  by  the  mistake  of  the  complainant  in 
citing  Section  188  as  the  Section  under 
which  the  offence  charged  falls. 
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The  2j\h  January  1872. 

Present : 

The^Hon'ble  Sir  Richard  Coucli,  A7.,  Chief 
yustice,  and  F.  A.  Glover,  Judge. 

\   Appeal— Conviction — Sonthal  Perg^nahs— 
Act  XXXVII.  of  1855. 

\Re fir  erne  to  the  High  Courts  under  Section 
j  jiJo  of  the  Code  of  Criminal  Procedure,  by 
\  the  Deputy  Commissioner  of  Sonthal  Per- 
\    gunnahs, 

■  Queen  versus  Boydonath  iNIookerjee,  Rama 
Joogee,  and  Laharee  Singh,  Prisoners. 

Mr,  W.  A.  Montr  ion  for  the  Prisoners. 

No  appeal  lies  to  the  Higfh  Court,  under  Act 
fXXXyil.  of  1855,  Irom  a  conviction  by  the  Deputy 
Commissioner  o!  the  SontKal  Perg^unnahs. 

Glover^  J, — These  three  prisoners  have 
[been  convicted,  by  the  Deputy  Commissioner 
of  the  Sonthal  Pergunnahs,  of  murder  under 
Section  302,  Penal  Code,  and  sentenced  to 
dearh,  subject  to  the  confirmation  of  this 
Court. 

Three  other  prisoners  have  been  likewise 
convicted  of  murder,  and  sentenced  to  trans- 
\  poitation  for  life.  These  three  prisoners  have 
apf>ealed  against  the  order  of  the  Deputy 
Commissioner;  but  as  under  Act  XXX\'1I.  of 
1855   no  appeal  lies  to  the  High  Court,  we 

■  have  only  to  do  with  the  reference  in  the  case 
t)f  Boydonath;  Rama,  and  Laharec.  *  "^   *  * 


The  3rd  Februaiy  1872. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  K.  Jackson, 

Judges. 

Dishonest  Misappropriation—Section  403,  Penal 
Code— Matter  of  Trade. 

Reference  to  the  High  Courts  under  Section 
434  of  the  Code  of  Criminal  Procedure,  by 
the  Sessions  Judge  of  West  Burdwan, 

Queen  versus  Boystum  Moochee,  Petitioner. 

It  was  considered  to  be  a  matter  of  trade  between 
the  prosecutrix  and  the  prisoner,  who  took  certain  hides 
from  the  former,  but  refused  to  pay  for  them,  and  was 
held^  not  guilty  of  dishonest  misappropriation  under 
Section  403  of  the  Penal  Code. 

Reference. — From  the  judgment  Li  the 
Ofliciathig  Joint  Magistrate,  Mr.  Porch,  it 
appears  that  Bama  IVIoocbinee,  prosecutrix, 


and  one  Kenaram  Moochee,  brought  hides  to 
Bancoora  for  sale.  Boystum,  prisoner,  pur- 
chased the  hides  brought  by  Kenaram  for 
Rs.  29-3-2,  and  those  by  Bama  for  Rs.  19-14. 
Kenaram  and  Bama  were  not  joint  in  busi- 
ness, but  Boystum,  alleging  a  former  debt 
due  from  Kenaram,  refused  to  pay  the 
Rs.  19-14. 

The  Acting  Magistrate  proceeds  to  say 
that  *•  the  distinction  between  civil  and 
criminal  liability  is  often  very  narrow."  And 
again  :  "  I  fail  to  see,  in  the  case  of  a  poor 
person  who  could  not  have  recourse  to  the 
expensive  machinery  of  Civil  Courts,  how 
such  conduct  can  be  characterized  other  than 
dishonest  "  Mr.  Porch  accordingly  sentences 
the  prisoner  to  pay  a  fine  of  Rs.  50,  and,  in 
default  of  payment,  three  weeks'  rigorous 
imprisonment  under  Section  403  of  the  Penal 
Code. 

Against  this  order  j)etitioner  applies  for 
interference  of  this  Court,  on  the  ground  of 
his  not  having  committed  the  offence  for 
which  he  was  sentenced,  and  the  matter  being 
cognizable  by  the  Civil  Court  only. 

It  appears  to  me  that  from  the  evidence  the 
commission  of  an  offence  under  Section  403 
cannot  be  maintained.  The  affair  was  a 
matter  of  trade  between  Bama  and  the  pri- 
soner who  took  the  hides,  and  has  not  paid 
for  them.  Bama  made  over  the  hides  to 
prisoner  for  an  agreed  sum  of  money  which 
he  has  not  paid.  \\t  has  not  thereby  com- 
mitted "  dishonest  misappropriation."  The 
matter  is  certainly  only  cognizable  by  the 
Civil  Court,  and  1  am,  therefore,  of  opinion 
that  the  sentence  of  the  Acting  Magistrate 
should  be  set  aside,  for  Bama  does  not  pray 
for  restoration  of  the  hides,  but  for  payment 
of  the  agreed  price  of  thQ^e  hides. 

Judgment  of  the  High  Court. 

Kemp,  J. — We  concur  with  the  Sessions 
Judge  that  this  is  not  an  offence  coming  with- 
in the  provisions  of  Section  403.  The  con- 
viction and  sentence  of  the  Joint  Magistrate 
must  be  quashed. 


.^        The  3rd  Februar}  1872. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  F.  A.  Glover, 

Judges. 

Contagious  Diseases  Act,  Section  ix*No 

Appeal. 

Revision  of  proceedings  in  the  case 
of  Mukla  BiUee. 
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There  is  no  appeal  from  a  conviction  under  Section  1 1 , 
Act  XIV.  of  iS()S,  for  a  reg^istered  prostitute  negltcting 
to  appear  for  examination. 

In  this  case  Mukta  Hewa  was  convicted 
of  negleclin.i^  to  appear  for  medical  examina- 
tion, although  she  was  a  registered  prostitute, 
and  sentenced  under  Section  ii,  Act  XIV.  of 
1868.  From  this  conviction  the  prisoner 
appealed. 

The  judgments  of  the  High  Court  were 
delivered  as  follows  by    - 

Jacksofi.  y .—  1  think  there  is  no  case  for 
the  Courts  interference. 

Nothing  in  Act  XI\'.  of  186S  seems  to 
take  away  the  ordinary  right  of  appeal,  but 
in  this  case  the  appeal  was  barred  by  Sec- 
tion 41 1  of  the  Code  of  Criminal  Procedure. 

The  grounds  on  which  the  Sessions  Judge 
recommends  the  ([Hashing  of  the  conviction 
and  sentence  are — 

I  St,  That  the  evidence  for  the  prosecution 
was  insuflicient. 

2nd.  That  no  evidence  was  heard  for  the 
defence. 

The  evidence  of  the  Police  Inspector,  if 
believed,  was  cjuite  sulVicicnt  in  law,  the  wit- 
ness being,  from  what  the  Magistrate  says, 
eniilled  to  full  credit. 

As  to  witnesses  for  the  defence,  it  is  not 
suggested  that  the  accused  had  not  ihe  op- 
portunity of  saving  whether  she  wished  to 
call  witnesses  or  no.  Iler  petition  to  the 
Sessions  Judge  alleges  that  her  application 
to  call  witnesses  was  refused.  Now,  the 
Magistrate  distinctly  says  in  his  judgment, 
and  he  repeats  it  in  another  form  in  his 
letter  to  the  Judge,  that  she  made  no  such 
application.  It  appears  that  she  was  defend- 
ed by  a  mooktear  whom  the  Mai;islraie 
speaks  of  as  an  able  mooktear :  and  the 
Sessions  Judge,  as^iming  that  the  omission  to 
call  witnesses  was  the  fault  of  the  mooktear. 
considers  that  the  accused  ought  not  to  be 
prejudiced  thereby.  But  the  employment  of 
qualified  mooktears  is  recognized  by  law,  and, 
if  an  accused  person  chooses  10  employ  such 
a  person,  and  to  follow  his  advice,  he  or  she 
must  take  the  consequences.  • 

Glover, -^  J .—  \  concur  in  thinking  that  no 
ground  is  made  out  for  this  Court's  mter- 
ference.  1  rather  think  also  that  the  powers 
given  under  Act  XIV.  of  186S  are  summary, 
and  there  would  be  no  appeal  under  any  cir- 
cumstances to  the  Sessions  Judge;  but, 
however  that  may  be,  the  evidence  as  to  the 
identitv  of  the  woman  fullv  satisfied  the 
Deputy  Magistrate,  and  it  is  clear,  from  the 
explanation  since  furnished,  that  the  woman 
never  attempted  to  substantiate  her  defence. 


The  punishment  to  which  she  was  subjecii 
ed  under  Act  XIV.  has  long  since  bee^ 
undergone,  but  it  is  always  open  10  tlid 
woman,  whether  she  be  really  Mas^aisBl 
Mookta  or  Mussamut  Munjoori,  to  i»^e^  ba 
name  taken  oflF  the  Register  of  Proa'titmci 
by  application  to  the  proper  authorities. 


The  lo.h  Februar}'  1372. 

Present :  * 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges, 

Police-officer    (under  Suspension) — Coovictiod 
of— under  Act  V.  of  1861,  Section  3^ 

Miscellaneous  Criminal  Case  A'o.  j  of  i^'ri^ 

The  Queen  versus  Dinonith  Gangooly, 

Petitioner. 

Mr.   W.  C.  Bonerjee  and  Baboo  Komvla 
Kanth  Sein  for  the  Petitioner.  , 

Baboo    yuggodanund   Mookerjee,    JFunipr  \ 
Government  Pteader,  for  the  Prosecution. 

A  poliic-f'fticcr  under  su^^pcnslon  cannot  he  convkteii 
under  Section  2<»,  Act  V.  of  iSdi,  of  withdrawins;  fruo 
the  duties  of  hib  oHicc  without  pvrini^oiun. 

Kemp,  y.    -We  think  that  the  couvicuon 
in  this  case  is  illegal.     The  i>etitioncr  has 
been  convicted  under  Section  29  of  Act  V. 
of   1861   of  withdrawing  from  the  duties  of; 
his  olFice  without  permission.    The  petitioner' 
was   a  head  constable  in  the  Police  Force. 
Under  Section  8,  Act  V.  of  1861,  which  is 
enacted   for   the    regulation   of   the    police, 
every  police- officer  is  to  receive  on  his  ap-i 
pointment  a  ceitificate  in  the  form  annexed  to 
the  Act.     The  form  is  to  this  effect :  •*  A  B 
•'  has  been  appointed  a  member  of  the  Policy 
**  Force  under  Act  V.  of  1861,  and  is  vested 
*'  with  the  powers,  functions,  and  privileges 
"  of  a  police-otlicer :  '*  and  under  Section  S 
this  certificate  ceases  to  have  effect  whenever 
the  person  named  in  it  is  suspended,  or  dis- 
missed,  or  otherwise  removed  from  enipioy- 
ment  in  the  Police  Force,  and  it. must  be 
immediately  surrendered  tothesuperiorofScer 
of  such  person  or  to  some  other  officer  em- 
powered to  receive  the  same.     It  is  admitted 
that  the  petitioner  was  under  susDension,  and 
therefore «nder  Section  8  aforesaid  the  powers, 
functions,  and  privileges  of  a  police-officer 
vested  in  him  by  the  certificate  ceased -to  have 
effect ;  he  was  no  longer  a  police-officer,  and 
therefore  Section  29,  Act  V.  of  1861,  which 
applies  to  police-officers  guilty  of  violation 
of  duty  or  wilful  breach  or  neglect  of  any 
rule  or  regulation  or  lawful  order,  &c.,  doc:> 
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not  apply  to  the  petitioner  who  was  not  a 

55lice-officer  within  the  meaning  of  the  Act. 
'e  already  showed   the  inclination  of  our 
binds  in  our  order  sending  for  the  record,  but 
M  the  same  time  we  thought  it  proper  to  give 
Lie  Magistrate  an  opportunity  to  appear  in 
this  Court  either  in  person  or  by  agent,  or  to 
iubmit  any  explanation  which  he  might  deem 
proper.    The  Junior  Government  Pleader  has 
Uow   apj)cared,  and  he  contends  that  there 
iare  recognized  in  the  Police  Department  dif- 
ferent kinds  of  suspension — susper^sion  with- 
J4)ut   any    pay,    suspension   on   quarter    pay, 
iind  suspension  on  half  pay ;  and  he  referred 
rus  to  the  rules  promulgated  by  (xovernment 
Tkiih    reference    to    the    adjustment    of    the 
Silaiies  of  uncovenanted  oflicers  under  sus- 
pension.    These  rules,  dated  17th  June  1867, 
Ivhich  apply  to  the  whole  body  of  uncove- 
nanted officers,  and  not  to  the  Police  Force 
alone,  merely  provide  for  the  payment  of  a 
subsistence-allowance  to  uncovenanted  oflicers 
'tinder  suspension.     We  think,  as  already  re- 
marked above,  that,  the  petitioner  not  being 
a  police-officer  under  the  meaning  of  the  Act, 
Jie  could  not  be  legally  convicted  under  Sec- 
tion 29  of  that  Act. 

We  therefore  quash  the  conviction,  and  direct 
that  the  fine  be  refunded  to  the  petitioner. 


The  8th  February  1872. 

Present : 

The  Hon'ble  II.  \',  Hayley  and  W.  Markby. 

yudges. 

"Jurisdiction— Reference     to       High     Court — 
Chapter  XXIX ,  Code  of  Criminal  Procedure— 
•    Restitution  of  Conjugal  Rights  —  Form   of 

Order— Mode  of  Enforcement. 
Reference  to  the  High    Court,  under  Chapter 
XXIX.  of  t/ie   Code  of  Criminal  Proce- 
dure, by  the   Officiating  Judicial  Commis- 
sioner of  Assam. 

Mussamut  Berey 
"^  versus 

Xeeah  (iam. 

A  DuSah  hill-tribe  woman  having'  refused  to  obey  the 

Deputy  Commissioner's  order,  directinij  lier  to  return  to 

her  hushaad's  protection,  the  Commissioner  of  .Assam 

directed  that,  in  case  she  persisted,  she  should  be  taken 

across  the  border,  and  put  back  into  her  own  country.  On 

a  protest  by  way  of  appeal  ag-ainst  the  order  of  the 

Deputy  Commissioner,  the  Judicial  Commissioner  re- 

ierred  the  matter  to  the  Hijrh  Court  for  orders  under 

Chipter  XXIX.     of  the  Code  of  Criminal  Procedure. 

Held  that  this  was  n  >t  a  case  which  could  be  referred 

under  Chapter  X\ IX  of  that  Code  ;  that  the  order  of  the 

Deputy  Commissioner  was  a  judicial  order,  not  made  in 

a  criminal  matter,  but  in  a  suit  for  restitution  of  conju- 

Kal  rights,   and  as  such   appealable   to   the  Judicial 

Commissioner ;  that  the  proper  form  of  the  order  in  such 

acase  was  that  the  woman  should  return  to  her  husband, 

and  live  with  him;  and  that  the  only  way  in  which  such 

an  order  could  be  en  forced  was  by  imprisonment  of  the  wife 

and  attachment  of  her  property,  or  both,  under  Section 

200,  ActVm.of  1859. 


Reference. — In  the  matter  of  one  Mussa- 
mut Bere}',  a  woman  of  the  Dufflah  hill-tribe, 
a  settler  in  Assam,  protesting  against  the 
order  of  the  Deputy  Commissionei',  Tezpore 
Durrung,  Assam,  summarily  disposing  of  her 
person  by  making  her  over  to  one  Neeah  Gam 
of  ihe  Dufflah  hill-tribe,  described  as  belonging 
to  ISIouzah  Bakolee  Bohora,  Assam. 

Wiih  reference  to  the  application  referred 
to,  the  Court  having  called  for  the  papers  of 
the  case  and  for  report,  the  papers  are 
brought  up  for  disposal. 

It  has  to  be  observed  that  the  parties  to 
which  this  case  refers  appear  both  of  them,  as 
noticed  in  2nd  para,  of  a  letter  from  Deputy 
Commissioner,  Durrung,  No.  1497  of  the  5th 
December  1871,  to  be  DufTlahs  residing  in 
the  district  of  Tezpore  Durrung,  Assam  ;  and 
it  appears  further  that,  under  orders  issued  by 
the  Government  of  'Benj^al  in  letters  No.  2017 
of  the  28th  June,  and  No.  3268  of  the  7th 
October  1871,  that  it  has  been  enjoined  that, 
in  dealing  with  frontier  tribes,  the  Deputy 
Commissioner  shall  exercise  his  discretion  ; 
and  that,  when  diHiculties  arise,  he  shall  ad- 
minister justice  upon  a  principle  of  broad 
'*  equity,"  instead  of  adhering  to  the  provisions 
'  of  the  substantive  law. 

Again,  the  Court  finds,  from  the  record  of 
the  Deputy  Comm-ssioner's proceedings,  that, 
in  the  matter  of  the  case  under  consideration 
between  Mussamut  Berey  and  Neeah  Gam, 
Duftlahs,  that  as,  upon  a  sum. nary  enquiry 
held  by  the  Deputy  Commissioner  according 
to  the  ''  principle  **  adverted  to,  it  appeared  that 
Mussamut  Berey  had  been  married  to  Neeah 
Gam,  and- that  shp  refused  to  obey  the  order 
of  the  Deputy  Commissioner,  directing  her  to 
return  to  her  husband's  protection,  the  Com- 
missioner of  Assam,  in  a  letter  No.  660  of 
]  the  9ih  October  1871,  written  by  his  personal 
;  assistant,  directed  that,  in  the  event  of  the 
'  woman  Berey  maintaining  a  refractory 
.  attitude,  the  Deputy  Commissioner  would 
\  cause  her  to  be  deported,  to  be  taken  across  the 
1  border,  and  put  back  into  her  own  country. 

Now,  with  regard  to  the  case  as  it  stands, 
the  Court  hiving  fully  considered  the  question 
before  it,  though  it  is  of  opinion  that  the  pro- 
ceedings taken  by  the  Deputy  Commissioner 
in  the  case  of  Mussamut  Berey  are  opposed  to 
law,  forasmuch  as,  with  the  exception  of 
the  Nagah  Hills  and  the  Khassi  Hills,  no 
portion  of  the  province  of  Assam,  or  of  the 
races  and  classes  of  people  inhabiting  it,  have 
been  exempted  from  the  operation  of  the 
Civil  and  the  Criminal  Codes,  yet  as  for 
i  obvious  reasons  it  would  be  undesirable  that 
,  the  Court  of  the  Judicial  Commissioner  of 
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Assam  should  place  itself  in  opposition  to  the 
executive  ** power'*  as  represented  by  the 
Government  of  Bengal  and  the  Agent,  Go- 
vernor-General, X.  E.  Frontier,  and  Com- 
missioner of  Assam,  if  the  Court  determines 
that  the  proceedings  connected  with  this 
shall  be  submitted  to  the  Hon'ble  the  Judges 
of  the  High  Court,  that  they  may  be  pleased, 
under  Chapter  XXIX.  of  the  Code  of  Criminal 
ProceduFe,  to  pass  such  orders  in  the  case  as 
they  may  deem  proper. 

Judgment  of  the  High  Court. 

Markby'y  y. — We  do  not  thmk  that  this  is 
a  case  which  can  be  referred  to  us  under 
Chapter  XXIX.  of  the  Code  of  Criminal 
Procedure. 

It  appears  to  us  that  the  Deputy  Commis- 
sioner  has  dealt  with  this  case  in  the  manner 
pointed  out  by  para.  6  of  the  letter  of  Mr. 
Secretary  S.  C.  Bayley,  dated  the  28th  June 
1 87 1,  that  is  to  say,  he  has  dispensed  with 
the  usual  forms  of  procedure,  and  neitherparty 
objecting,  there  does  not  seem  to  us  any 
reason  why  this  should  not  be  done,  in  a  case 
in  which  to  insist  on  those  forms  would  pro- 
bably amount  to  a  denial  of  justice  altogether. 

But  we  think  the  order  of  the  l3eputy 
Commissioner  can  nevertheless  only  be  re- 
garded as  a  judicial  order  made,  not  in  a 
criminal  matter,  but  in  a  suit  for  restitution 
of  conjugal  rights,  and  as  such  it  is  appealable 
to  the  Judicial  Commissioner.  And  as  the 
woman  appears  desirous  to  present  an  appeal, 
we  think  the  Judicial  Commissioner  should 
entertain  it. 

There  seems  to  be  some  doubt  in  the  mind 
of  the  Deputy  Commissioner  as  to  the  form 
of  the  decree  and  the  mode  in  which  it  can 
be  enforced.  It  has,  however,  been  decided 
by  a  Division  Bengh  of  this  Court  that  the 
proper  form  of  the  order  (if  made)  is  that  the 
woman  shall  return  to  her  husband,  and  live 
with  him,  and  that  the  only  way  in  which  such 
an  order  can  be  enforced  is  by  imprisonment 
of  the  wife  and  attachment  of  her  property,  or 
by  both  attachment  and  imprisonment,  under 
Section  200  of  Act  Vlll.  of  1859  (see  X^eek- 
ly  Reporter,  Vol.  \'I.,  page  105). 


The  10th  February  1872.       * 

Present  : 
The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges, 
Jurisdiction— Commitment. 
Reference  to  the  High  Court,  under  Section 
434  9f  ^^^   ^^^^  of  Criminal  Procedure, 
by  the  Additional  Sessions  Judge  of  East 
Burdwan, 


In  re  Anunto  Koybuit. 

Prisoner,  whilst  under  trial  before  the  SessioQs  Coer 
upon  a  charjre  framed  under  Section  436  of  the  Penal  Codi 
(mischief  by  fire,  &c.,  with  intent  to  destroy  a  house), 
was  char^^ed  under  Section  324  with  escaping  from  bv 
ful  custitdy.  The  Ma^^istrate,  being  too  late  to  make  tht 
latter  offence  the  subject  of  another  charge  inthesam! 
case,  made  a  separate  commitment  of  the  prisoner, 
after  he  had  been  convicted  of  the  former  offence,  im 
the  latter  offence  which  was  one  co|^izable  by  tiH 
Man^istrate.  The  commitment  was  cancelled,  and  dM 
Magistrate  directed  to  deal  with  the  case  hirosdf. 

Reference, — The  prisoner  was  in  the  firs 
instance  committed  for  trial  on  a  charge  framd 
under  Section  436  of  the  Penal  Code,  aiul 
lie  has  been  tried  and  conxicted  upon  thai 
charge.  Subsequently  to  the  conclusion  oi 
that  trial,  a  supplementary  calendar  was 
placed  before  me.  from  which  it  appears  th^ 
the  Assistant  Magistrate  has  made  a  separate 
commitment  of  the  same  prisoner  upon  a 
charge  framed  under  Section  224  of  escaping 
from  lawful  custody.  This  last  offence  being 
cognizable  by  the  Assistant  Magistrate,  there 
appears  to  be  no  reason  why  the  case  should  he 
sent  up  for  trial  at  the  Sessions.  It  is  tnie 
that  the  prisoner  was  already  before  this 
Court  under  trial  for  an  offence  cognizable  by 
it  alone  ;  but,  if  it  had  been  thought  necessary 
that  another  charge  should  be  brought  agaro^ 
him,  the  proper  course  would  seem  to  hav8 
been  to  make  that  offence  the  subject  of  a 
second  charge  in  the  same  case,  and  this,  as 
I  understand,  the  Assistant  Magistrate  wai 
directed  by  the  Judge  of  this  district  to  da 
The  Judge's  instructions,  however,  appear  {o 
have  reached  the  Assistant  Magistrate  too 
late  to  allow  of  his  carrying  them  oat,  and 
consequently  he  has  made  the  offence  charged 
under  Section  224  the  subject  of  a  separate 
commitment.  Ttiis,  as  it  appears  to  me.  i$ 
illegal.  There  being  nothing  to  show  the^ 
existence  of  aggravated  circumstances  caliiog 
for  a  larger  measure  of  punishment  than  the 
Assistant  Magistrate  can  inflict,  the  casCi 
ought  not,  in  my  opinion,  to  have  been  seflt^ 
to  this  Court.  I  beg,  therefore,  to  recommend ' 
that  the  commitment  be  cancelled,  and  that 
the  Assistant  Magistrate  be  directed  to  deal 
with  the  case  himself. 

I  must  add  that,  having  looked  over  the 
depositions,  it  appears  to  me  extremely  doubt- 
ful whether  the  evidence  is  sufficient  to  sn[ 
port  the  charge,  and  whether  it  proves  tbatthj 
prisoner  was  ever  really  in  custody  at  all. 

Judgment  of  the  High  Court, 

Kemp,  J. — The  Magistrate  ought  to  havj 
disposed  of  this  case.     The  case  is  retumc< 
to  hiili  for  that  purpose.     The  commitmci 
to  the  Sessions  is  cancelled.     The  Sessioi 
Judge  to  be  informed  of  this. 
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The  21st  December  1871. 

The  Hon'ble  Sir  R.  Couch,  A7.,  Chief  Jus- 
iite^  and  the  Hon'ble  Louis  S.  Jackson 
»     and  A.  G.  Macpherson,  Judges. 

Preliminary  Investig^ation  before  Mag^istrate— 
Irregularity — Jari^iction — Abetment  of  Wag^- 
!  m^  War  ag^ainst  the  Queen— Error  or  Defect 
in  Charge— Code  of  Criminal  Procedure,  Sec- 
tion 426 —Issue  of  Warrant  (under  Regulation 
III.,  1818)— Conviction  —  Evidence—  Letters 
found  in  house  of  Person  arrested. 

Tf'ied  before  Mr.  H.  7\  Prinsep,  Sessions 
Juilge  of  Patna,  on  a  charge  of  abetting 
the  waging  0/  war  against  the  Queen. 

The  Queen 

versus 

Ameer  Khan,  Mobaruck  All,  Tobariick  Ali, 
Hajee  Deen  Mahomed,  and  Ameenooddeen 
(Prisoners),  A  p pelt  ants. 

7 he  Advocate- Generat  and  1  he  Officiating 
Standing  Counsel  (Mr,  Wilkinson)  for 
the  Prosetulion. 

Messrs.  Anstey  and  Ingram  for 
Ameer  Khan. 

Messrs.  Evans  and  Lingham  for  Mobaruck 
Ali  and  Tobaruck  Ali. 

Mr,  31,  M.  Ghose  for  Hajee  Deen  Mahomed 
and  Ameenooddeen. 

I   The  proceedings  before  a  Magistrate  preliminary  to 
^mmitinent  are  not  impeachable  for  irregularity,  be- 
*cause  some  of  the  depositions  were  taken  before  the 
accused  persons  were  brought  before  him. 

Hie  Sessions  Court  at  Patna  was  held  to  have  jurisdic- 
•fion  to  try  the  offence  of  abetment  of  waging  war  against 
the  Queen,  though  the  waging  of  war  did  not  take  place 
ia  Patna,  the  rale  of  law  as  to  abetment  being  that, 
where  parties  concert  together,  and  have  a  common  ob- 
ject, the  act  of  one  of  the  parties,  done  in  furtherance  of 
the  common  object  and  in  pursuance  of  the  concerted 
plan,  is  the  act  of  the  whole. 

Thejurisdiction  of  the  Sessions  Court  at  Patna  was 
not  affected  by  the  erroneous  statement  in  the  charge 
of  the  ab€!^roent  having  taken  place  at  Calcutta,  when 
the  evidence  was  sufficient  to  show  the  abetment  at  Patna; 
'  such  erroneous  statement  being  an  error  or  defect  in  the 
charf^e  which  is  cured  by  Section  426  of  the  Code  of 
Criminal  Procedure. 

The  issue  of  a  warrant  of  commitment  by  the  Govern- 
or-General in  Council^  under  Regulation  111.,  181S,  can- 
not be  treated  in  the  nature  of  a  conviction  oii\\Q  person 
so  placed  under  personal  restraint,  so  as  to  give  immu- 
nity ^to  the  person  so  committed,  and  afterwards  dis- 
charged from  all  political  offences  committed  before 
that  period,  on  the  ground  that  he  has  already  been 
tried,  convicted,  and  punished. 

The  role  of  evidence,  that  letters  found  in  the  house 
of  a  person  after  his  arrest,  and  whilst  in  custody,  cannot 
be  OS  cdin  evidence,  is  subject  to  the  exception  that  the 
existence  of  the  letters  found  may  be  e^^taolished either 
by  direct  proof  or  by  strong  presumptive  evidence. 

Vol.  XVII. 


Couch,  C.  y. — In  this  case  the  appellant, 
.\meer  Khan,  has  been  convicted  by  the  Ses- 
sions Judge  of  Patna  of  the  offence  of  abet- 
ment at  Calcutta  of  waging  war  against  the 
(^ueen  in  the  years  1861  and  1862 — the  first 
charge  being  laid  as  an  offence  under  Act  XI. 
of  1857,  and  the  second  as  an  offence  under 
Section  1 2 1  of  the  Penal  Code. 

The  learned  Counsel  for  the  appellant, 
Ameer  Khan,  took  three  preliminary  objec- 
tions on  his  behalf.  The  third  objection — 
namely,  that  the  proceedings  before  the  Magis- 
trate who  committed  the  case  for  trial  were 
irregular,  in  that  some  of  the  depositions 
were  taken  before  the  accused  persons  were 
brought  before  him  (as  I  understand  the  ob- 
jection)— was  disposed  of  in  the  course  of 
the  argument.  It  is  clear,  upon  the  decisions 
of  this  Court,  as  well  as  upon  the  decisions 
of  the  High  Court  of  Bombay,  that  such  an 
objection  as  that  ought  not  to  prevail,  and  I 
do  not  think  it  necessary  to  say  anything 
more  with  regard  to  it. 

The  first  of  the  remaining  two  objections 
was  that  the  Sessions  Court  at  Patna  had  no 
jurisdiction  10  try  the  accused  for  offences 
which  were  committed  at  Calcutta. 

Now,  by  Section  4,  Act  XVll.  of  1862,  it 
is  provided  that,  '*  in  the  investigation  and 
trial  of  offences  committed  before  the  ist 
day  of  January  1862,  the  Criminal  Courts 
of  the  several  grades  and  the  officers  of 
police  shall,  after  the  passing  of  this  Act,  be 
guided  by  the  provisions  of  the  Code  of 
Criminal  Procedure,  so  far  as  the  same  can 
be  applied,  wherever  the  said  Code  shall  be 
in  operation  at  the  time  of  such  investigation 
or  trial  ;  ^nd  for  the  trial  and  punishment  of 
such  offences,  such  Courts  shall  exercise  the 
jurisdiction  and  powers  tested  in  them  under 
the  said  Code  of  Criminal  Procedure:  pro- 
vided that  no  person  convicted  of  any  such 
offence  shall  be  liable  to  any  other  punish- 
ment than  that  to  which  he  would  have  been 
liable  had  he  been  convicted  of  such  offence 
before  the  1st  day  of  January  1862,  and 
ihat^  no  such  person  who  shall  claim  the 
same  shall  be  deprived  of  any  right  of  appeal 
or  reference  to  a  Sudder  Court  which  he 
wou-l^J  have  enjoyed  had  the  trial  been  held 
under  any  of  the  Regulations  or  Acts  hereby 
repealed.'  These  words,  which  are  very  ex- 
tensive,  *'  shall  exercise  the  jurisdiction  and 
powers  vested  in  them  under  the  Code  of 
Criminal  Procedure,"  would  give  to  the  Ses- 
sions Court  at  Patna  jurisdiction  to  try  the 
accused  Ameer  Khan,  not  only  for  the  of- 
fence which  was  charged  to  have  been  com- 
mitted contrary  to  the  provisions  of  the  Penal 
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Code,  but  also  for  ihe  offence  under  Act  XI. 
of  1857.  In  order  to  see  whether  there  was 
jurisdiction,  we  must  look  to  the  provisions 
of  the  Code  of  Criminal  Procedure. 

Section  26  of  that  Code  provides  that, 
*'  except  where  otherwise  expressly  provided 
by  this  Act,  every  offence  shall  be  enquired 
into  and  determined  in  ihe  district  in  which 
the  offence  was  committed :  provided  that 
nothing;  in  this  Sectiori  shall  exempt  Euro- 
pean British  subjects  from  being  tried  and 
convicted  before  the  Supreme  Courts'  of 
Judicature  for  offences  committed  beyond  the 
local  limits  of  such  Courts."  Then  comes 
Section  27,  which  does  not  apply  here ;  and 
the  next  Section,  which  is  applicable  to  the 
present  case,  is  Section  28,  which  provides 
that  **  the  abetment  of  an  offence,  wherever 
such  abetment  shall  have  taken  place,  may 
be  enquired  into  or  determined  in  any  dis- 
trict in  which  the  offence  abetted  may  be 
enquired  into  or  determined  by  any  Court 
which  has  jurisdiction  to  try  such  offence,  as 
if  the  abetment  had  been  committed  at  the 
same  place  at  which  the  offence  abetted  was 
wholly  or  partly  committed  ;  or  the  abetment 
may  be  enquired  into  or  determined  in  any 
district  within  which  the  abettor  has  done 
anything  for  abetting  the  commission  of  such 
offence." 

The  offence  oT  which  the  accused  Ameer 
Khan  has  been  convicted  is  the  abetment  of 
waging  war  against  the  (}ueen,  the  act 
abetted  having  been  committed,  and  the 
abettor,  therefore,  being  liable  to  the  punish- 
ment for  the  offence  of  waging  war  against 
the  Queen,  as  provided  by  Section  109  of  the 
Penal  Code.  Now,  the  waging  of  war  did  not 
take  place  in  the  district  of  Patna  ;  and  the 
part  of  this  Section  ^8)  which  is  applicable  to 
the  present  case  is  the  latter  which  provides 
that  "the  abetment  may  be  enquired  into  or 
determined  in  any  district  within  which  the 
abettor  has  done  anything  for  abetting  the 
commission  of  the  offence."  The  abetment 
charged  against  Ameer  Khan  was  that  he 
had  engaged  in  a  conspiracy  to  wage^war 
against  the  Queen,  which  was  an  offence 
under  Section  107  of  the  Penal  Code. 

That  Section  provides  that  "  a  persor.»abets 
the  doing  of  a  thing  who  instigates  any  per- 
son to  do  that  thing,  or  engages  with  one  or 
more  other  person  or  persons  in  any  con- 
spiracy for  the  doing  of  that  thing,  if  any 
act  or  illegal  omission  takes  ])lace  in  pursu- 
ance of  that  conspiracy,  and  in  order  to  the 
doing  of  that  thing.''  That  was  the  abet- 
ment charged,  and  of  which  Ameer  Khan 
has  been  found  guilty  by  the  Sessions  Court. 


iw 


Now,  the  rule  of  law  is  that,  w^here  seve 
persons  are  proved  to  hare  combined  logclb 
for  the  same  illegal  purpose,  any  act  done  bf' 
one  of  the  parties  in  pursuance  of  the  original 
concerted  plan,  and  with  refererxce  icr  jhe 
common  object,  is,  in  the  contemplation  of 
the  law,  the  act  of  ihe  whole.     Each  \*2i\f 
is  an  agent  of  the  others  in  carrying  out  the 
objects  of  the  conspiracy,  and  doing  anything^ 
in  furtherance  of  the  common  design.     This 
was   determined  in  England  in  the  case  of 
Rex  vs,  Bowes,  cited  by  Mr.  Justice  Groses 
in   Rex  vs,  Brisac  and   Scott,   4    Kast   iji^ 
and  cited  to  us  by  the  learned   Advocated 
General,  and  the  law  has,  from  the  period'; 
when  that  case  was  decided,  been  the  settled; 
law  in  England.     It  rests  upon  a  principle 
which  is  equally  applicable  in  this  country. 
There  is  not  any  peculiarity  of  English  Lav 
in  this  matter,  but  it  rests  upon  the  general 
law  which  has  been  stated  that,  where  parties 
concert  together  and  have  a  common  object, 
the  act  of  one  of  the  parlies,  done  in  further- 
ance of  the  common  object  and  in  pursuance 
of  the  concerted  plan,  is  the  act  of  the  whole 
of  them. 

Now,  to  apply  that  principle  to  the  present 
case.  If  it  were  proved  that  Ameer  Khan 
engaged  in  a  conspiracy  to  wage  \\*ar  against 
Her  Majesty,  acts  done  within  the  distiiclof, 
Patna  by  any  one  of  the  persons  with  whom 
he  so  engaged  in  pursuance  of  the  original 
concerted  i)lan,  and  with  reference  to  ibc 
common  object,  would  be,  in  point  of  law,  the 
acts  of  the  accused  Ameer  Khan  :  and  it 
would  be  the  same  as  if  he  himself  had  done 
the  acts  wiihin  the  district  of  Patna,  ai* 
though  at  the  time  he  might  not  be  there, 
and  might  be  remaining  at  Calcutta. 

Thus,  the  case  is,  in  my  opinion,  brought* 
within  the  provisions  of  Section  28  of  the 
Code  of  Criminal  Procedure,  the  abettor 
having  done  something  for  abetting  the  com- 
mission of  the  offence  wiihin  the  district  of 
Patna ;  and  that  appears  to  me  to  be  on<% 
and  a  conclusive,  answer  to  the  objection 
taken  to  the  want  of  jurisdiction  in  the  Patna 
Courts  10' try  Ameer  Khan  for  the  abelmenl 
of  waging  war  against  the  Queen,  of  which 
he  has  been  convicted. 

I  do  not  think  that  ihe  offence  commiiled 
can  be  regarded  as  the  abetment  of  an  abet- 
ment. It  was  not  that  Ameer  Khan  abetted 
other  persons  to  abet  the  waging  of  war; 
he  engaged  with  other  persons  in  a  conspiracy 
to  waffe  war,  and  did  acts  in  furtherance  of 
that  conspiracy. 

There  is  another  way  in  which  the  mailer 
may  be  regarded,  which  equally  affords  an 
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liswer  lo  the  objection  of  want  of  jurisdjc-  ;  abetment  having  taken  place  at  Calcutta,  when 
ion.       In  this  case  the  acts  of  abetment  of  ■  the  evidence  was  sufficient  to  show  an  abet- 


thich  the  Sessions  Court  has  found  the  pri- 
oner   guihy  are  the  sending  of  money  on 


meni  at  Patna.     In  truth,  the  proper  mode 
of  framing  the  charge  would  have  been  ihat 


ievera.1  occasions  from  Calcutta  to  Patna,  in  !  all  the  conspirators  should  have  been  jointly 

srtherance  of  the  common  design  that  that  |  charged  with  the  conspiracy,  it  being  alleged 

noney  should  be  made  u.<e  of  in  waging  war    to  have  been  an  abetment  at  Patna,  and  then 

igalnst  Her  Majesty.     Now,  the  money  was  I  the  acts  of  the  various  conspirators  in  Calcutta 

«ceived  at  Patna,  and  sent  by  Ameer  Khan  \  and  in  Patna  might  have  been  given  in  evi- 

here   through   hoondees,   as  proved  by  the    dence,  and  there  would  have  been  jurisdiction 

svitlence ;   and,    until    that   money   reached    to  try  the  accused  at  Patna  if  any  acts  were 

its  destination,  the  sending,  in  point  of  law,  1  done  in  Patna.     Had  the  accused  been  so 

Cpntinued  on  the  part  of  Ameer  Khan ;  the    charged  in  this  case,  there  would  have  been 

iQOQcy  was  in  the  process  of  being  sent  to    no  plausible  ground  even  for  the  objection 

Ihe  persons  by  whom  it  was  intended  to  be  ,  that  the  trial  should  not  have  been  held  at 

leteived    until    they    received    it    at  Patna,  !  Patna.     It  cannot  be  contended  that  it  is  not 

Rnd   there  was,  in  that  view  of  the  case,  a  \  proper  or  right,  where  persons  are  engaged 

Bending  of  the  money  by  Ameer  Khan  with-  !  in  a  conspiracy,  that  they  should  be  tried  at 

\a  the  district  of  Patna,  where  he  has  been    the  chief  place  of  the  conspiracy ;  and  that  is 

liicd  and  convicted.  really  what  has  been   done  in  the  present 

'     it    is  on  this  principle  that  it  has  been  I  case.     This  disposes  of  the  first  of  the  two 

held,  and  it  is  considered  settled  law,  that  '  preliminary  objections. 

9Q  indictment  for  sending  a  threatening  letter        Then    the   second   objection,   which   was 

may  be  tried  either  in  the  county  in  which  \  taken  by   the   learned    C'ounsel   for   Ameer 

the' offender  sent  the  letter,  or  in  the  county  '  Khan,    was  that  Ameer  Khan  had  already 

in  which  the  j)rosecutor  received  the  letter;  '  been  tried,  convicted,  and  punished. 

and,  in  like  manner,  in  the  case  of  a  libel  or        1  ^m  now  speaking  of  these  two  objections 

letter  containing  a  challenge,  if  the  letter  be    as  applying  to  the  case  of  Ameer  Khan  only; 

sent  from  one  county  to  another,  the  trial  |  but,  in  fact,  they  apply  to  the  other  accused 

may  take  place  in  either  county.     That  is    persons  as  well,  and  it  will  not  be  necessary 

applicable  to  this  case  of  sending  the  money,    10  repeat  the  remarks  whicff  I  have  to  make 

and  would,  if  there  was  not  an  answer  to  the  ,  with  regard  to  Ameer  Khan's  case,  when  I 

[objecUon  of  want  of  jurisdiction  on  the  ground  .  come  to  deal  with  the  case  of  the  others. 

[1  have  previously  stated,   afford  in  itself  a  ,      With  respect  to  this  objection,  the  learned 

jSutTicient  answer  to  that  objection.     In  my    Counsel  relied  upon  the  judgment  of  Mr.  Jus- 

I  opinion,  therefore,  the  Court  at  Patna  had  ,  uce  Phear,  reported  in  the  6ih  volume,  Bengal 

(jurisdiction  to  try  the  accused  Ameer  Khan    Law  Reports,  page  468.     The  matter  was  then 

[for  this  offence,  of  which  he  has  been  con-  '  before  Mr.  lustice  Phear  on  the  appeal  from 

ncted-  -  - 


There  is,  no  doubt,  an  apparent  want  of 
jurisdiction  on  the  face  of  the  proceedings, 
because  both  the  charges  upon  which  the 
conviction   has  taken    place  allege  that   the 


the  decision  of  Mr.  Justice  Norman  on  an 
application  for  a  writ  of  habeas  corpus.  The 
first  passage  on  which  tSe  learned  Counsel 
relied,  and  to  which  he  called  our  attention, 
is  to  be  found  at  page  468,  where  Mr.  Justice 


abetment  was  at  "Calcutta,"  and  there  is  this  '  Phear,  speaking  of  the  warrant  which  had 
apparent  inconsistency  that  the  Sessions  ,  been  issued  under  Regulation  III.  of  1818, 
Court  at  Patna  has  found  the  accused  guilty  says :  •'  It  is  a  warrant  of  commitment,  recit- 
of  an  offence  committed  at  Calcutta.  But  ing  ^hat  which  is,  by  virtue  of  the  Regula- 
that  is  an  error  or  defect  in  the  charge,  tion,*equivalent  lo  a  conviction."  In  a  sub- 
which  is  cured  by  Section  426  of  the  Code  of  sequent  passage,  to  be  found  at  page  476, 
Criminal  Procedure.  The  charge  might  and  the  Jearned  Judge  says,  after  noticing  the 
ought  properly  to  have  been  a  charge  of  the  Acts  of  Parliament  and  the  Regulations  with 
offence  bt  abetment  at  Patna;  and  then  evi-  regard  to  the  power  of  the  Governor-General 
dence  might  have  been  given,  not  merely  of  1  in  Council  to  commit  persons  and  keep  them 
what  he  did  at  Calcutta,  but  of  what  the  '  in  custody :  "  The  real  effect  of  these  Acts 
other  conspirators  did  at  Patna.  It  cannot  1  i-s  that  they  create  and  make  lawful  a  new 
be  said  that  the  defect  is  not  one  to  which    cause  of  imprisonment,  and  constitute  the 


Section  426  would  apply,  or  that  the  accused 
has  been  in  any  way  prejudiced  in  his  de- 
fence bv   the   erroneous   statement  of  the 


Governor-General  in  Council  a  Court  en- 
dowed with  the  fullest  discretion  lo  adjudi- 
cate such  a  cause,  and  with  power  to  imprison, 
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therefore,  during  pleasure.     It  may,  indeed,  security    of    the    British    dominioDS    fi 

be  taken  in  effect  that,  on  the  present  occasion,  foreign  hostility  and  from  internal  comi 

the  High  Court  has  enquired  into  the  legality  lion,  occasionally  render  it  necessary  to  placd 

of  Ameer  Khan's  imprisonment,  and  has  as-  under  personal  restraint  indivtduaJs  a^ntf  I 

certained  that  he  is  imprisoned  under  a  con-  whom  ihere  may  not  be  sufficient  groiind.  Ulj 


viction    and    commitment  of    a    competent    institute  judicial  proceeding,  or  when 
tribunal,   the   warrant   of   which    conviction    proceeding  may  not  be  adapted  to  the  nAluiei 
and  commitment  is  good  on  the  face  of  it."      of  the  case,  or  may,  for  other  reasons,  boij 
It  appears  that,  in  the  present  case,  the    unadvisabje  or  improper;  and  whereas  it  tti 
commitment  actually  took  place  on  the  loih    fit  that,  in  every  case  of  the  nature  herein 
July    1869:  and  it  is  to  be  observed   that    referred  to,  the  determination   to*be  takeaj 
what  Mr.  Justice  Phear  said  was  with  refer-    should  proceed  immediately  from  the  auibosi-i 
ence  to  a  warrant  daled  the    loth   August    ly  of  the  Governor  (Jeneral  in  Council ;  anal 
1870,  which  is  set  out  in  page  434  of  the    whereas   the   ends   of   justice    require   thal^ 
6th  volume,  Bengal  Law  Reports,  and  is  in  the    when  il  may  be  determined  that  any  perso^l 
form  given  in  the  Regulation.     But  we  may    shall    be   jilaced ,  under   personal    resiraint«| 
assume  that  there  was  some  warrant  in  a    otherwise  than  in  pursuance  of  .>on'ie  judicial  | 
similar  form  previously ;  and,  if  not,  still  the    proceeding,  the  grounds  of  such  determit»« ; 
objection  which  the  learned   Counsel  look    tion  should  from  time  to  time  come  un<kt 
would  arise,  namely,  that  there  had  been  a    revision."     The  language  of  the   preamble 
commitment  amounting  to  a  conviction  by    points  to  cases  where  a  commitment  may  lie 
the  Governor-(}eneral  in  Council  under  the    made  when  there  are  not  sufficient  groonds 
Regulation,  and  a  subsequent  discharge  of  the    for  a  judicial  proceeding,  or  when  a  judicta! 
persons  who  had  been  so  committed.  proceeding  may  not  be  adapted  to  the  nature  i 

Now,  Mr.  Anstey  and  also  Mr.  Ingram,  ,  of  the  case,  or  when  it  may  be  determined 
who  followed  on  the  same  side,  contended,  that  the  person  shall  be  placed  under 
and  it  was  necessary  for  them  to  contend,  personal  restraint  otherwise  than  in  purso- 
that  Ameer  Khan,  having  been  committed  ance  of  a  judicial  proceeding.  Looking  to 
under  the  Regulation  111.  of  1818,  and  after-  that  language,  I  am  unable  to  see  thai  the 
wards  discharged,  could  not  be  punished  for  Legislature  intended  that  the  Govcmor- 
any  political  offefice  committed  previously  to  General,  in  issuing  a  warrant  of  commitment 
that  commitment.  That,  as  I  understand,  under  this  Regulation,  was  in  any  way  to 
was  the  objection.  They  urged  that  that  act  as  a  Court  of  Justice,  or  to  act  judicially, 
gave  him  immunity  from  all  political  offences  or  to  be  considered  as  having  adjudicated 
(it  cannot  be  supposed  that  the  argument  that  the  person  placed  under  peisonal  re- 
went  beyond  that)  committed  before  that  straint  had  been  guilty  of  some  specific 
period ;  and  il  was  necessary  for  them  to  go  offence.  1  am  unable  to  see  that  this  pro- 
to  that  extent,  because,  the  warrant  of  com-  ceeding  was  at  all  intended  to  be  treated 
mitment  being  in  the  general  form  given  in  as  in  the  nauire  of  a  conviction  of  the  person 
the  Regulation,  no  offences  were  specified  in    so  placed  under  personal  restraint.  • 

it,  and  there  would  "be  no  means  of  ascertain-  That  is  the  language  of  the  preamble, 
ing  for  what  particular  offence  (if  their  view  Then  the  other  pans  of  the  enactment  are 
is  correct)  the  commitment  had  been  made,  consistent  with  the  preamble,  and  show  again 
The  opinion  expressed  by  Mr.  Justice  what  was  the  intention  of  the  legislative 
Phear  in  the  passages  I  have  referred  to  authority  by  which  this  Regulation  was  pass- 
appears  to  bd^very  distinct;  and  it  has  be-  ed.  The  second  Section  says:  "When  the 
come  necessary  for  us  to  consider  whether  reasons  stated  in  the  preamble  'of  this 
we  can  concur  in  it.  With  every  resped  for  Regulation  may  seem  tothe  Governor-General 
the  learned  Judge  by  whom  that  opinion  was  in  Council  to  require  that  an  individual 
pronounced,  I  am  unable  to  concur  in  it^and  should  be  placed  under  personal  restraint, 
it  appears  to  me  to  be  opposed  both  !o  the  without  any  immediate  view  to  ulterior  pro- 
preamble  and  to  the  enactment  in  the  Regu-  ceedings  of  a  judicial  nature,  a  warrant  of 
laiion  IIL  of  1818.  The  preamble  of  that  commitment,  under  the  authority  of  ^ 
Regulation  says :  *•  Whereas  reasons  of  Governor-General  in  Council,  and  under  the 
State,  embracing  the  due  maintenance  of  the  hand  of  the  Chief  Secretary,  or  of  one  of  the 
alliances  formed  by  the  British  (Government  Secretaries  to  Government/ shall  be  issued  to 
with  foreign  powers,  the  preservation  of  the  officer  in  whose  custody  such  person  is  to 
tranquillity  in  the  territories  of  native  be  placed."  The  form  of  the  warran  is  next 
princes   entitled   to   its  protection,   and   the    given,    and    it    states    -  that,    whereas  the 

•     d 


1872.] 


Criminal 


THE  WEEKLY  REPORTER. 


Rulings. 


19 


Governor- General  in  Council,  for  good  and 
sofficient  reasons,  has  seen  fit  to  determine 
&at   {^fhe  prisoner  s  name)    shall  be   placed 
binder  personal  restraint  at  {the  name  of  the 
^qcb)^    you  are  hereby  required  and   com- 
manded, in  pursuance  of  that  determination, 
tt>  receive  the  person  above  nametl  into  your 
^siodv,'*  and  so  on.     There  is  nothing  to  mv 
mind,  in  the  language  here  used,  which  points 
to  the  proceeding  being  in  the  nature  of  a 
judicial  proceeding  or  of  a  conviction  of  the 
person  placed  under  restraint.  The  whole  of 
ihe    Regulation     indicates    that    what    was 
[intended  was  what  is  expressed  by  my  lament- 
!*d  colleague,   Mr.  Justice   Norman,   in   his 
ijvdgment,    when    he    refused    the    writ    of 
\kabfas  corpus,  namely,  that  the  Regulation 
[does  no  more  than   give  to  the  (jovernor- 
General  in  Council    a  power  analogous  to 
that   which   the    Parliament  of   the    I'nited 
Kingdom  exercises  when  by  legislative  enact- 
ment it  suspends  the   Habeas  Corpus  Act. 
I  That    is  more  like  what  the  proceeding  is 
Ihan  what,  the  learned   Counsel  for  Ameer 
Khan    compared    it   to  ;   and    Mr.    Justice 
Mark  by,  who  sat  with  Mr.  Justice  Phear  on 
the  occasion  when  the  opinion  I  am  now  con- 
sidering   was    expressed     by    Mr.     Justice 
Phear,  does  not  appear  to  have  concurred  in 
the  view  which  that  learned  Judge  took  of 
this  question.     Mr.  Justice  Markby  concur- 
red in  refusing  the  writ  of  habeas  corpus ; 
but  be  gave  his  own  reasons  for  doing  so ; 
iand   I   do  not  find  that  he  assented  to  the 
proposition  which  had   been   laid   down   by 
Mr.  Justice  Phear,  and  certainly  Mr.  Justice 
Korroan  did  not  take  that  view  of  the  matter, 
because  he  expressed  himself  quite  in  the 
opposite   way.     After   carefully   considering 
•the  language  of  this  Regulation,  1  must  come 
to  the  conclusion  that  there  is  not  in  this  case 
any  real  ground  for  the  objection  taken  by 
the  learned  Counsel  that  the  accused  had 
I  already  been  tried  and  convicted  and  punished 
!  for  the  offence  with  which  he  was  charged 
before  the  Sessions  Court  at  Patna. 

It  was  said  that  this  proceeding  under 
Regulation  III.  of  1818  was  like  a  proceeding 
by  a  Dill  of  Pains  and  Penalties,  and  we  were 
referred  to  Bishop  Atterbury's  case  in  the 
State  trials.  But  there  is  no  similarity  in  the 
proceedings.  The  Bill  of  Pains  and  Penal- 
lies  was  a  conviction  by  Act  of  Parliament 
of  a  person  for  an  offence,  or  an  attaching  to 
the  offence  of  which  the  person  was  found 
guilty  certain  pains  and  penalties  which  went 
beyond  the  common  law,  and  was  a  bilr  to  a 
subsequent  prosecution  in  respect  of  the  same 
mailer,  on  the  principle  that  a  person  once 


convicted  cannot  be  tried  again.  As  I  have 
said,  when  we  look  to  the  language  of  Regu- 
lation III.  of  1818,  it  does  not  attach  such 
consequences  to  a  commitment  by  the  Gover- 
nor-General in  Council  for  good  and  sufTi- 
cient  reasons.  This  disposes  of  the  second 
of  the  preliminary  objections  which  were 
taken  on  behalf  of  Ameer  Khan. 

It  now  becomes  necessary  for  us  to  con- 
sider the'evidence  in  the  case,  and  see  whether 
that  was  sufficient  to  support  the  conviction.' 
The  offence  charged  being  the  abetment  of 
waging  war  against  the  Queen,  and  the  pun- 
ishment being,  as  I  have  stated,  the  punish- 
ment which  is  to  be  awarded  where  the  offence 
abetted  has  been  committed,  it  was  necessary 
in  the  first  instance  to  prove  the  aclual  w^g- 
ing  of  war.  Although,  probably,  litile  doubt 
could  be  entertained  that  war  was  waged,  yet, 
on  the  trial,  it  was  necessary  that  evidence 
should  be  given  on  that  point. 

The  first  witness  who  deposes  to  that  is 
Mahomed  Israil.  He  says:  *' I  know  Mul- 
"kaand  Sittana.  They  are  15  coss  distant 
"from  one  another.  Sittana  is  5-6  coss  dis- 
''  tant  from  my  house.  1  have  known  Sit- 
''tana  for  20  years.  I  know  Meer  Aolad 
**  Ali.  I  have  seen  him  in  Sittana  about  20 
"  years  ago."  Then  he  goes  on  to  speak  of 
matters  which  occurred  a  considerable  time 
ago.  I  do  not  think  I  need  read  that  part  of 
his  evidence.  He  then  says  :  '•  Inayat  Ali 
"  remained  there  from  iS^a  to  1858.  Inavat 
**  Ali  fell  sick,  and  died.  He  was  succeeded 
"  by  Nooroolla.  He  remained  there  one-and- 
*•  a-hillf  years.  There  were  then  only  5  to  600 
''jehadcesX\\QVQ.  He  fell  sick,  and  died.  He 
"  was  succeeded  by  Meer  Muxood  Ali.  Noo- 
"  roolla  and  Muxood  Ali  were  both  Hindoo- 
"  stanees.  iNFuxood  remaiiied  there  some  one- 
"  and-a-half  years.  There  were  then  between 
"  1,500  and  2,000  jehadees  all  armed  ;  all 
"  Bengalees  and  Hindoostanees.  He  also  fell 
'*  sick,  and  died.  He  was  .succeeded  by  Moul- 
"vee  Abdoolia,  Villa} iit  Ali's  eldest  son,  the 
"  Vi-llayut  Ali  who  was  the  chief  of  the 
*'  cojpriy.  1  have  seen  ^foulvee  Abdoolia. 
*' I  saw  him  in  1863  at  Mundee,  a  village 
'*  clo.se  to  Sittana.  I  saw  him  in  Banskota 
"in ^nair.  1  have  heard  Abdoolia  preach 
"on  Fridays  at  Banskota.  He  used  to  preach 
"  hijrut  and  jehad,  and  invite  the  Pathans  to 
"jointhem."  Then  he  says,  and  this  brings 
us  to  the  period  applicable  to  the  charge 
against  Ameer  Khan :  "  1  have  seen  the 
"  Majahiddeens  thrice  in  battle.  The  first 
"fight  was  at  Shahi-noon-lurbee  in  1858. 
"  I  was  with  the  English.  Nooroolla  was 
"Ameer,  but  the  jemadar  was  Shah  Kkram- 
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''  oollah.  The  second  was  at  a  raid  against 
''Topee  in  1863,  about  one  or  two  months 
"before  the  Umbeyla  Campaign.  The  raid 
"  was  in  August,  and  the  I'mbex  la  fight  began 
**  in  November.  Topee  is  about  one  coss 
**  from  my  house  at  Kotah.  1  saw  the  attack 
*'  at  night.  Topee  is  in  British  territory, 
**  on  the  boundary.  Abdoolla  was  then  Ameer, 
'•  and  Nujjuif  Khan  was  the  jemadar  The 
'*  third  fight  was  at  Umbeyla:  that  was  at  the 
'*  end  of  1863.  The  fight  was  between  the 
'"Jehadees  and  the  English,  and  many  Pai- 
"hans  joined  the  former.  I  saw  Abdoolla, 
*' about  three  months  before  this  fight,  at 
*'Mundee.  I  heard  him  preach  there  war. 
'  Thaje/iad  was  against  the  English.  There 
**were  about  1,200  men  with  him,  all  armed 
*•  Hindoostanees  and  Bengalees.  I  know  ihe 
**Aghrore  disturbance.  1  saw  Abdoolla  'at 
"  Banskota  at  the  time  of  that  disturbance. 
"  He  there  preached  and  told  me  to  assist 
"them,  and  it  will  he  profitable  to  your  reli- 
"gion  and  worldly  prospects.'  There  then 
is  evidence  that,  during  the  period  to  which 
the  chargeagainst  Ameer  Khan  is  applicable, 
there  was  a  waging  of  war  against  the  Eng- 
lish (iovernmenl — against  Her  Majesty  the 
Queen. 

The  next  witness  I  shall  refer  to  is  Jan 
Mahomed,  a  tro#per ;  and  he  says:  "  My 
**  house  is  two  or  three  coss  from  Mulka.  I 
*'  have  known  INlulka  since  I  was  young.  I 
''  know  Moulvee  Abdoolla.  I  knew  him  there. 
'*  1  have  known  him  10-12  vears.  There  is 
'•only  one  *Musjid.'  1  was  present  at 
"  Kuttlegurh  fight,  also  called  Umbeyla.  Um- 
"  beyla  is  the  name  of  the  village,  and  Kuule- 
"gurh  that  of  the  hill.  I  was  a  soldier  in 
**  the  service  of  Government.  Moulvcc  Ab- 
*'  doolla  was  fighting  against  Government, 
"1  know  Tobaruck  Ali  (points  him  out  in 
*'  Court).  I  have  seen  him  at  Mulka  before 
"  the  Kuttlegurh  affair.  He  lived  with  Moul- 
"vee  Abdoolla,  Fya*^  Ali,  Abdool  Kurreem, 
"  Vacoob,  Ishak,  Moosu,  his  son,  Abdoolla's 
"son  Ameenoolia.  I  saw  Tobaruck  Ali"  six 
"months  before  the  fight  at  KuiilegurU.  I 
"  saw  him  after  the  fight— one  month  after— 
"atBanskota.  He  was  there  living  with  Ab 
"  doolla.  Three  months  afterwards,  agaifi'saw 
"  him  at  Banskota,  when  he  was  there  living. 
*■  When  I  saw  Abdoolla  at  Banskota,  there 
•'  were  2-3-4CO  men,  Hindoostanees  armed." 
Further  on,  he  again  speaks  of  the  fight  in 
his  cross-examination,  which  seems  to  be 
specially  applicable  to  Tobaruck  Ali,  as  show- 
ing that  he  was  present  there. 

These  two  witnesses  show,  beyond  doubt, 
that  there  was  a  waging  of  war. 


Then  what  is  the  evidence  as  to  the  abet- 
ment of  waging  of  war  ?  Now,  I  do  nottbiok 
it  necessary  K)  go  through  the  evidence  either 
of  Abdoolla  Kawaidee  or  Abdool  Guffoor. 
The  Judge  says,  as  to  both  of  these  wit- 
nesses, that  it  would  not  be  safe  to  rclv 
upon  their  uncorroborated  s.atements:  and 
for  that  reason  it  was  that  the  accused  iJush- 
muldad  Khan  was  acquitted  entirely,  and 
Ameer  Khan  was  acquitted  of  certain  of  ibe 
charges  against  him.  I'he  Judge  says  that 
Abdoolla  Kuwaidce  gave  his  evidence  in  i 
manner  which  impressed  him  favorabJ}  — 
that  there  was  calmness  and  self-possessed 
demeanour  in  the  witness  in  giving  his  evi- 
dence. It  is  possible  that  the  Judge  mar 
have  attributed  too  much  to  that  demeanour. 
It  might  be  the  demeanour  of  a  man  who  was 
an  ade])t  in  giving  false  evidence,  as  well  as 
of  a  man  telling  the  tiuth.  I  am  not  inclin- 
ed to  place  reliance  in  the  testimony  of  either 
of  these  witnesses. 

I  shall  first  take  the  witness  Alulool 
Kureem.  He  savs :  '*  I  know  Mahomed 
**  Shiiffee.  1  was  his  seivanl,  and  I  married 
"  his  sister's  daughter.  Before  that,  I 
"was  his  father's.  I  have  been  t^enlr 
"years  in  their  service.  Mahomed  Shiiffee 
"  was  meat- contractor  of  Rawul  Pint^ee, 
"  Peshawar,  Moolian,  Sealkote,  Kussowlie, 
*'  I'm  ball  a,  ani  Lahore.  About  twelve 
"years  ago  or  more,  ^lahomed  Shuffec 
"  went  to  inspect  his  establishments.  He  re- 
"turned  after  an  absence  of  three  months. 
"  He  then  ordered  me  that  he  had  heard  of 
''Je/iad  from  Muxood  Ali,  and  that  he  had 
"  promised  me  to  send  up  any  drafts  or 
"  money  thai  might  come  from  Patna  bronght 
"  by  Jaffir,  and  that  the  money  was  to  l>c  paid^ 
"to  Muxoods  people  from  the  Peshawaree- 
"and  Rawul  Pindee  establishments;  that  no 
"  money  was  to  be  paid  by  himself.  Know 
*'  Mahomed  Jaflir.  1  first  sav  him  three 
**  months  after  Shuffee's  return  from  Pcsha- 
"war.  He  then  brouq:ht  some  hoondecs  ami 
"  more  than  one  hundred  gold-mohurs  with  a 
'•  letter  from  Ameer  Khan  to  ShufFee.  I  can- 
"  not  recollect  the  amount  of  the  hoonJefs. 
"He  brought  them  in  my  presence,  i  vra> 
"  with  Mahomed  Shuffee,  who  gave  them  ail 
"  over  to  me.  Having  read  them,  he  s;ud  10 
"  me, '  Keep  the  gold-mohurs  and  the  hoondtti 
"  in  the  iuhveel  and  write  an  answer  to  ifc^ 
"  letter.'  Jaffir  said  to  Shuffee,  *  Do  as  you 
"promised  Muxood  Ali,  and  apply  this  so 
"  ihat^  it  may  reach  the  jehad.  IliJ^ 
"  money  has  come  from  Patna.  It  is  neccs- 
"sary  to  cause  it  to  arrive.'  I  read  ibe 
"  letter,    which   was    torn    up   after  it  A«ts 
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**  answered.     No  letters  relating  to  the  jehad- 
'•  business  were  kept/'     The  witness  is  here  j 
speaking  of  what  was  done    by   Mahomed 
Shuffee.     He    then    says :  "  Ameer    Khan's 

►  *MeKer  said,  'I  am  very  glad  to  hear  that 
*'vou  have  joined- this  good  undertaking.' 
"I  replied,  '  I  am  very  glad  to  receive  your 

:**  letter,   and,   if   it  please   God,   1   will   be 

;  ** engaged  in  this  business  as  long  as  my  life 
"lasts.'  A  letter  from  Ameer  Khan  came 
'•  by  post,  saying  that  he  was  glad  to  get  ni} 

i"  letter,  and  that  it  was  incumbent  on  all 
*■  Mussulmans  to  be  engaged  in  this  business, 
"and  that  he  also  was  engaged-  in  this  good 
"business.  The  first  letter  received  from 
"Ameer  Khan  was  addressed  from  Coloo- 
''loilah;  and  therefore  the  reply  was  ad- 
**  dressed  bv  me  to  Colootollah.    In  answer  to 

'**his  second   letter,    I   wrote   at    ^Mahomed 

I  ' 

**  Shuffees  order  that  he  was  goin<j^  to  Mecca, 
''but  that  his  servants  hail  received  orders, 
"and  the  business  would  go  on  well.  After 
''that,  at  the  end  of  185Q,  Shuffee  went  to 
**  Mecca.  I'p  to  that  time'the /V^^^-busincss 
*Mvas  not  entered  in  the  account-books. 
•'  That  was  as  long  as  Shuffee  remained."  The 
witness  is  here  speaking  of  .some  matters 
which  occurred  before  1859,  *^"^^  therefore 
before  the  time  at  which  this  abetment  is 
charged  to  have  been  committed  ;  but  this  is 
e\idence  against  Ameer  Khan,  and  is  so  far 
of  im^wriance  as  tending  to  show  that  he  had 
Jbcn  engaged  in  the  conspiracy  ;  and  it  is  to 
be  taken  with  other  evidence  showing  that 
the  conspiracy  in  which  he  was  so  engaged 
fominued,  and  that  he  continued  to  be  en- 
gaged in  it. 

The  next  witness  whose  evidence  1  shall 
read  is  Hos'sainee,  the  son  of  Meghoo.     He 
*says,  after  speaking  about  his  being  a  dis- 
ciple of  Wilayut  All,  and  about  the  preaching 
(which  I  need  not  read):  *•  1  know  Ameer 
'"  Khan.    I  first  saw  him  at  Patna  some  four- 
teen years  or  more  ago.     I  have  seen  him  at 
'Mbe  preaching  at  Xunweehiya   and  at  his 
house  at  Allumgunge,  also  at  Calcutta  at 
'Colootollah,  since  3-4  times.     It  is  10-11 
"years  since  I  saw  him  at  Colootollah.     He 
**went  10  Calcutta  from  Patna.     Waris  Ali, 
"a  paitner  of  Elahee  Buksh  in  that  shop, 
"  was  wiih  me,  and  went  with  me  to  Calcutta. 
"1  went  to  Ameer  Khans  house  in  Coloo- 
"  tollah,   and   saw    him   there.     Waris     Ali 
*'told  me  that  Ameer  Khan  would  be  able  to 
**  procure  as  a  good  boat.    Ameer  Khan  .said  : 
"There   is   some    money   of  the    hait-oul- 
'mal;    do   you    take    it.*     He    gave '  some 
"  Rs.  8co,  with  which  we  bought  mal  sugar, 
plates,  miscellaneous  goods,  &c.    We  bought 
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"some  cloth  from  Sham  Baboo.  Waris  Ali 
'*  went  first,  and  then  1  followed  to  Patna. 
'*The  goods  arrived  safely,  and  were  taken  to 
**  Klahee  Buksh's  shop,  of  which  Yahiya  Ali 
*'  was  a'  partner.  I  again  went  10  Patna 
*' some  5-6  months  aficrwards  some  10- 11 
'•years  ago.  I  went  with  Elahee  Buksh. 
*•  1  went  to  Ameer  Khan's  house.  I  saw  him, 
*and  spoke  to  him.  Elahee  Buksh  said: 
*'  *  Hossainee  is  my  servant.  I  am  constantly 
'•sending  him  for  goods  when  he  requires 
"it.  Will  you  be  so  good  as  to  supply  him 
"  with  boats,  and  give  him  what  he  reijuires  V 
"  When  we  were  leaving,  Mosahib  Ali  re- 
"  minded  Ameer  Khan  that  Rs.  200  had 
"come  belonging  to  the  baii-ouI-maL 
*'  Ameer  Khan  wuh  his  own  hands  gave 
"them  to  Elahee  Buksh.  1  went  again  9-10 
'•  months  afterwards,  some  nine  or  nine- 
"  and-a-half  years  ago,  to  Calcutta.  1  went 
"with  Khoorshed  Ali,  another  partner  of 
"  Elahee  Buksh,  to  Calcutta.  We  went  to 
'*  Ameer  Khan's.  We  stopped  at  Abdoor 
''  Kuhman  and  Mahomed  Ameers  house.  On 
"  this  occasion,  Ameer  Khan  gave  Khoorshed 
"Ali,  in  my  presence,  Rs.  400  of  the  baii- 
"  oul-jiial." 

Another  witness.  Moazim  Sirdar,  says : 
"It  is  9  or  ic  years  ago  1  first  saw  Ameer 
"  Khan  at  Colootollah.  [j^e  corrects  him- 
"  self  J  It  is  8  or  9  years  ago.  It  was  in  1 268 
"  Bengalee  year,  Hajee  Nusseerooddeen  Khan 
"of  Belasi)Oor,  24  Pergunnahs,  sent  me  with 
*'  Rs.  400  to  Ameer  Khan.  Nusseerooddeen 
"  was  Ibrahim's  father."  The  question  is  put 
to  him,  '*  Veh  char  sou  rupeea,  kai'sa  rupeea 
"  tha  ?"  He  says  :  '''The  money  w^s  jehad- 
"  money.  Rs.  8-9  was  my  own :  the  re- 
"mainder  was  Nusseorooddeen's.  Nusseer- 
*'  boddeen  was  a  khuies/a  and  disciple  of 
"Inayat  Ali.  His  son  Ibrahim  preached. 
"  He  sent  the  money.  Serajooddeen  and  1 
"  took  a  boat,  and  arrived  at  Narkooldangah  ; 
"  thence  went  to  Ameer  Khan's  house  at 
"  Colootollah .  Serajooddeen  counted  out  the 
"  money.''  The  question  then  is  put,  ''  Was 
"  th^re  any  conversation.''  The  answer  is, 
"  No  ;  whv  should  there  be.^  It  was  notorious 
"  that  it  was  jehad-money.  I  then  went  to 
*•  Abdool  Jubbar's  viusjid  at  Misrecgunge. 
"  I  met  Serajooddeen,  and  w-e  returned  home. 
"  I  saw  Ameer  Khan  twice  at  Azeemabad  at 
"  preachings.  Yahiya  Ali  was  preaching  on 
•'  Tuesday  night.  1  also  .saw  him  at  Yahiya 
"  All's  house  when  his  daughter  died.  1  also 
"saw  him  constantly  at  Nunweehya  musjid, 
*^of  which  Yahiva  Ali  was  the  Imam,  After 
"  the  trial  of  AhmedooUa  in  1274  (Bengalee), 
"  1  went  on  pilgrimage.    1  saw  Ameer  Khan 
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''at  Mecca  and  Medina.     I  war>  seven  months  '*  since  1  first  became  his  disciple.     Hajee 

**  from  home.*'     In  reading  the  depositions  **  Meheroolla  Jachandar  is  my  elder  brother. 

of  these  witnesses,  1  do  not  forget  that  they  "He  was  Ca  zee  Myan  Jan's  disciple.     Cazec 

arc  accomplices,  and  require  corroboration.  '*  Myan  Jan   used   lo   preach    namaz,    r^za^ 

We  next  come  to  another  witness,  C'azee  ''  zekat,  jehad.     He  used  to  preach.  *  Voir  will 

Moorud.     Now,  he  says  (and  he  is  a  very  **get  salvation  if  you  will  j^ive  zekal  ^xiA  the 

material    witness):    "I    knew   Cazee  Myan  ''expenses  of  yVAar/." '     Then  he  says:  **  My 

**Jan.     He   was   my   own   brother.     He   is  "brother  died  about  eight  years  ago.       My 

"dead.      He    lived    in   Comarcolly,    Zillah  **  brother,  in  my  presence,  took  Rs.  125  from 
*•  Pubna.     He  lived  separately  from  me  about '  "our  house,  saying  that  he  was  going  10  take 

•'  two-and-a-half   paces  distant.     He  was  a  **  this  as   ztkat-vaoxits'  to  Cazee  Myan  Jan. 

"disciple  of   Moulvee  Inayat  Ali,  and  has  **  Previous  to  this,  I  have  paid  z^^^Z-money  10 

*'  been  so  for  the  last  twenty-five  years.     I  *'  Cazee  Myan  Jan — sometimes  Rs.  iod  ai  a 

"have   seen   Inayat   Ali.     My   brother    first  "time.     After  the  r<;3a  every  year,  sometimes 

"became  a  disciple  of  Inayat   Ali  in  Cal-  **  I,  and  sometimes  my  brother,  used  to  gi^-c 

"  cutta,  and  again  in  his  own  house.      I  saw  '"  fitra  or  zekat  to  Cazee    -Myan   Jan.     The 

"  Inayat  Ali  on  this  last  occasion.     I  have  '^fitra  was  afier  the  roza,  and  the  zekai  was  a 

"heard    Inayat    Ali   preach."     Then    he    is  "percentage.     One    day.     some    eight-nine 

asked  what  he  preached,  and  he  says  :  *'  He  "  years  ago,  Cazee  Myan  Jan  sent  me  with  a 

"  preached  in  the  mosque,  *  I  have  appointed  "  letter  to  some  koUe  at  Pubna  with  Rs.  200; 

"you,  Myan  Jan,  Sirdar  here.   I  am  going  to  "  Ks.  125  being  my  own  money  and  Rs.  75  his, 

"the   hills  at  Khorasson.     Do  you  collect  "made  up  in  ^hat  manner  1  do  not  know, 

"the  zekat  zxidi  filra,  and  send  it  to  me  for  "The  Rs.  125  was  zekai-xi^onty .     I  took  the 

'^  jehad, ^     I    have   seen   my  brother   collect  "  Rs.  200  to  Pubn'a.  to  Ameer  Khan  Sahib's 

^' zekai  and  Jilra.    I   never  myself  paid,  as  '' stiQ\i  ox  ko/ee.     I  gave  the  money  to  Ameer 

"  my  brother  was  superior  to  me  and  malik.  "  Khan  of  Pubna  (blind  of  one  eye  and  an 

"1   know   that   my   brother   used    to   remit  "  up-countryman).     He  credited  the  money 

"  money  (zekal  and  fitra)i  o  the  Khorasson  ••  in  his  book,  and  gave  me  a  hoondee,  which 

"  hills.     I  know  this  because  he  told  me  so.  "  I  gave  to  Cazee  Myan  Jan.*' 

"I   knew   Sumeerooddeen.     He  lived  with  In  connection  with  thisevidenceof  Daimool- 

"  Cazee  Myan  Jan,  whose  adopted  son  he  la,  we  come  to  the  evidence  of  Ameer  Khan 

"was.      1   have  seen  my  brother  remitting  of  Pubna— the  man  lo  whom  he  said  he  gave 

"money.     1  have  seen  Sumeerooddeen  and  the  money;  and  Ameer  Khan  of  Pubna  says 

"my   brother   pay   money   to  the  house  of  (and  he  is  a  very  important  witness):  "My 

"Ameer  Khan  of  lAicknow.     I  did  not  go  "home  is  at  Lucknow,  where  I  am  a  trader, 

"with  Sumeerooddeen,  and  see  him  deposit  "  1  know  Ameer  Khan  (points  him  out).  1  have  ; 

"  money.     I  have  seen  him  take  money,  and  "  known  him  for  twenty-five  years.     I  was 

"  I  have  seen  receipts  on  the  next  day  in  his  "  his  {beoparee)  trading  agent,  and  used  to 

"  hands.     They  were  receipts  of  Ameer  Khan  "send  him  goods  to  Calcutta.     I  used  to  send 

*'  of  Lucknow,  who.lived  at  Palna.     My  bro-  "  hides   to   his   arhut  (warehouse).     I  con-* 

"  ther  was  a  Cazee  and  a  registering  ofiicer.  "  stanily  used  to  go  to  Calcutta,  and  put  up  at 

"  He  had  a  zemindaree,  but  no  trade.     He  "  his  house.     About  ten-twelve  years  ago,  I 

"  had  no  trade  in  books  and  hides."    This  is  "  recollect  going  to  his  house  at  Calcutta,  and 

material    with    reference    to    the    letters   of  "  stopping  there.     1  saw  and  conversed  with 

which  I  shall  speak  presently.     "My  bro-  "  him.  I  stopped  one  week  there."  ThiswouM 

"  ther's  name  was  Myan  Jan,  but  for  twenty  be  a  little  before  the  time  which  is  laid  in  \\it 

"  years  or  so  he  has  also  borne  the  nan^e  of  charge.     "  As  I  was  leaving  for  I'ubna,  he 

*'  Abdoor  Ruhman,  since  he  began  \\\t  jehad-  "  told  me,  '  If  anybody  gives  you  any  zeisf- 

"  business.      He   was    generally    known    as  "  money,  take  it  and  credit  it,  and  send  it  on 

"Myan  Jan,  but  the   people  employee^  on  "to  me,  and  1  will  send  it  on  to  Vahiya  AH 

*^ /ehad    knew    him    as     Abdoor   Ruhman.  "and    Ahmedoolla  at    Sadickpore.*     After- 

"  1  went  twenty-five  years  ago  with   Inayat  *•  wards,  at  Comarcolly,  Cazee  Slyan  Jan  and 

"Ali  of  Patna  to  Mulka  and  Sittana  in  the  "  Daimoolla  gave  me  money" — the  money  of 

"Khorasson  hills.     1  returned  home  after  a  which  Daimoolla  spoke — "saying.  *  Semi  it 

"few  days.     About  9-10  years  ago,  1  went  *"on  through  Ameer  Khan  lo  Vahiya  Ali.' 

"  again  with  a  kafila  of  6-7  men."  "  Daimoolla's    brother    was    Meheroolla.    I 

Then  the  next  is  a  very  material  witness,  "  wrofe  hoondees,  and  gave  them  to  Daimoolla 
Daimoolla,  who  says :  "  Cazee  Myan  Jan  I  '  **  and  Cazee  Myan  Jan.     They  were  in  h^vr 

"  know.    I  was  his  disciple.     It  is  30  years  "  of  Ameer  Khan  arid  Zorawar  Khan.     I  kept 
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"account-books.  My  writer  of  that  time  is 
*'(lead.     I    cannot    read    Bengalee.     These 

."books  (in  Court)  are  my  account-books. 
"  My  mohiirrir  wrote  these  books  regularly." 

,  Then  in  cross-examination  he  is  asked,  "  Did 
'•you  ever  pay  a  hoondee  in  which  the  name 
"of  the  payee  was  n.ot   entered  i"  and  he 

,  $ays,  **  Such   a  thing  cannot  happen.     (3f 

/'course,  it  must  be  in  favor  of  some  body. 
**  I  cannot  recollect  in  whose  favor  the  hqondee 
"for  Rs.  50  was  drawn.  I  cannot  recol- 
'•  lect  regarding  this  hoondee  except  that  the 

I  *•  money  was  remitted  to  Ameer  Khan  to  be 

["sent  to  Vahiya  Ali  and  Ahmedoolla.  I 
"have  transacted  business  with  Ameer  Khan 
"of  Colootolah  for  25  years.  My  books  show 
"that  1  had  constant  transactions  with  him.'" 
"  Can  you  not  recollect  whether  the  hoondees 
"of  Rs.  200,  100,  and  25  were  not  on  ac- 
•' count  of  salt  sent  down  by  Zorawar  Khan  of 
"Patna.^  No,  Ahmedoolla  was  present  when 
"Ameer  Khan  told  me  to  take  zekat-monQy 
"from  Cazee  Myan  Jan;  no  one  else.  It 
"  was  Ahmedoolla  of  Sadickpore.  I  did  not 
"tell  this  to  the  Magistrate,  because  I  was 
"not  asked.  Daimoolla,  when  he  paid  me 
"the  money,  told  me  that  this  money  is  going 
**ioi  jehad.  Cazee  Myan  Jan  told  me  so 
"also  when  he  gave  me  the  Rs.  125.  1 
"did  not  get  money  except  on  these  two  occa- 

."sions.  Daimoolla's  was  the  first  transaction, 
"and  four- five  months  afterwards  Cazee  Myan 
"Jan's.  Zameerooddecn  was  the  moonshee 
"who  wrote  those  account-books  of  mine  in 
"Court.  He  is  dead.  I  recollect  coming 
J'frora  Nazirpore  Pubna  to  Lucknow  in  1277 
.Hijree.  1  do  not  recollect  the  month  or 
"time  of  the  year." 

This  witness,  if  corroborated,  appears  to  me 
•lo  show,  conclusively,  that  Ameer  Khan  was 
engaged  in  this  conspiracy.  The. question 
then  arises :  What  corroboration  is  there  of  the 
5taiements  of  Ameer  Khan  of  Pubna  .^  I 
must  say,  however,  that  perhaps  it  is  scarcely 
right  to  treat  this  witness  as  an  actual  accom- 
plice, though  he  does  show  by  his  evidence 
that  he  kfiew  what  the  money  was  intended  for 
which  he  took  part  in  remitting. 

Now,  the  corroborative  evidence,  relied  upon 
consists  in  the  three  letters  Li,  MiA.andNiA, 
which  were  found  in  Cazee  Myan  Jan's  house, 
it  was  objected  as  to  these  letters  by  the 
learned  Counsel  for  Ameer  Khan  that  Cazee 
Myan  Jan  had  been  previously  arrested,  and 
that  letters  found  in  his  house,  subsequent  to 
fcis  arrest,  and  whilst  he  was  in  custody,  could 
not  be  used  in  evidence.  But  that  rule  of 
evidence  is  subject  to  this  exception,  that,  if 
the  previous  existence  of  the  letters  found  is 
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established,  either  by  direct  proof  or  by  strong 
presumptive  evidence,  the  objection,  that  they 
were  found  after  the  arrest  of  the  party  in 
whose  house  they  were  found,  cannot  prevail. 
The  reason  for  not  allowing  them  to  be  re- 
ceived in  evidence  would  not  apply  in  such 
a  case ;  the  reason  being  that  it  is  necessary 
to  guard  against  the  possibility  of  persons, 
after  a  man  has  been  arrested  and  is  in  cus- 
tody, placing  in  his  house  papers  which  might 
be  used  to  criminate  him.  But,  if  the  evi- 
dence shows  the  papers  were  in  existence 
before  the  arrest,  then  the  papers  may  be  used 
in  evidence.  And  the  evidence  which  I  am 
now  about  to  notice  shows,  1  think,  conclusive- 
ly that  these  letters  were  in  existence  previ- 
ous to  the  arrest  of  Cazee  Myan  Jan.  I  do  not 
know  that  it  does  not  appear  that  he  had  been 
arrested  before  the  search  of  his  house,  but 
1  do  not  think  that  is  material,  seeing  what 
the  evidence  is  with  regard  to  these  letters. 

The   important   evidence   with   regard   to 
these  letters  is,  firstly,  that  of  Mosahib  Ali. 
He  says  :  "  I   used  to  be  in  Ameer  Khan's 
"  (prisoner's)  service.     I  live  by  writing  and 
"  reading.     1  have  been  in  Ameer  Khan's  ser- 
"  vice  fifteen-sixieen  years.    I  canrvDt  recollect 
*'  from  what  year.     I  used  to  be  his  mohurrir  to 
"read  and  write.     I  used  to  write  his  khatta- 
''book.     1    know   Ameer    Khan   of  Pubna. 
*'  This    entry   of    the    8th  >»Rubbee-ool-awul 
"1278    (in    the   account-book   of    1378)   in 
"  Ameer   Khan  of    Pubna's  account  (read- 
'*  ing  it)  is  in  my  handwriting.     The  Shaikh 
"  Abdoor   Ruhman  referred  to  in  this  is  an 
**  inhabitant  ofComarcolly.    Abdoor  Ruhman 
"was  also  called  Myan  Jan.     I  gave   evi- 
"dence   in   the   Umballa   trial.     He  was  a 
"prisoner  in  that  case.     This  letter  (NiA) 
"and  this  envelope  (Xi)  are  in  my  hand- 
"  writing.     The  letter  is  Vritten  to  the  same 
"  Shaikh  Abdoor  Ruhman  as  the  entry  in  the 
"  khaiia.     Ameer  Khan  got  that  heondee  for 
"  Rs.  200.     1  wrote  that  letter  on  behalf  of 
"  Ameer  Khan  (prisoner).     1  wrote  about  the 
"  price  of  the  sale  of  the  books  by  Ameer 
"  Khan's  order.   (At  first  witness  says :)  What 
"  do*I  know  about  the  meaning  of  price  of 
"  books  ?  (To  Court.    Do  you  know  what  that 
"  means  .^)      it    means    for   jehad,     (Turns 
"toVntry  2nd  Zilhij  in  the  same  account, 
"and'  reads    it.)     This    (Mi A)    is    in    my 
"handwriting.     It  is  a  receipt  for  the  two 
''hoondees  of  the  2nd  Zilhij  entered  in  the 
''khaiia.     This   (Mi)   is   in   my   handwrit- 
"ing,   and   this   letter  (Mi A)   was  sent  to 
"  Khaja  Abdoor  Ruhman,  the  same  man  as 
"Khaja  Myan  Jan.     Meheroolla  is  another 
"  man.     This  letter  was  written  on  behalf  of 
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"  Ameer  Khan.     I  do  not  know  Meheroolla. 
"The  hoondees  were  sent  to  Ameer  Khan 
"(prisoner).       I    saw    these    two    hoondees 
"as  well  as  the  prisoner's  hoondee  which  I 
"  have  mentioned.     1  know  they  were  sent  to 
"Azeemabad,  because  I  wrote  the  receipts. 
"I   wrote  this   receipt  (Mi A)  under  orders 
"  from  Ameer  Khan.  (Turning  to  Azeemabad 
"account,   and   reading   entry    2nd  Zilhij  :) 
"This  entry  is  in  my  handwritting,  and  refers 
"  to  the  two  hoondees  entered  in  the  account 
"of  Ameer  Khan' of  Pubna.  Those  two  hoon- 
"  dees  were  sent  to  Zorawar  Khan.     (Turning 
"  to  Azeemabad  account  of  8th  Rubbee-ool- 
"awul:)     This   is   Rs.  200  credited  to  the 
"Azeemabad  account.     (Turning  to  Ameer 
"  Khan  of  Pubna's  account  of  8th  Rubbee- 
"ool-awul:)     Do  not  know  who  Ameerood- 
"  deen  and  Maneerooddeen  are.     It  looks  as 
"if  there  had  been  an  erasure.     1   cannot 
"  recollect  whether  there  was  an  erasure  in  my 
"time.     This  (Li)  is  in  my  handwriting.     It 
"  is  addressed  to  AbdoorRuhman.     I  wrote  it 
"  by  Ameer  Khan's  (prisoner's)  order.     I  was 
"  arrested  inMauzah  Kanamee.  Ihavebcen  in 
"hiding   for   five  months."     And    then    in 
cross-examination  he  also  says :   "  This  (Li. 
"reading  it)  is  an  answer  to  a  letter  saying 
"  how  hoondees  should  be  sent  to  Azeemabad. 
"  Before  the  writing  of  this  letter  there  had 
"been  no  transactions  between  my  master 
"and  Abdoor  Ruhman,   nor  hoondees^  nor 
^^  den  len^  nor  did  any  letters  pass  before 
"that  time.     I  do  not  know  who  are  ihe 
"  Mahajuns  of  Hatkhola  referred  to  in  that 
"  letter.     I  did  not  see  the  letter  to  which  this 
"  (Li)  is  an  answer  as  far  as  I  can  recollect. 
"  I  cannot  recollect  if  I  did."     Then  he  says : 
"  Ameer  Khan  never  told  me  that  Keemut- 
"  e-kitab  meant  money  lot  jehad.     He  never 
"dealt    in    books.     I    am    sure    he    never 
"  did.     He  never  sold  books  on  commission. 
"No  books  were  ever  sent  to  him  for  sale. 
"  I  wrote  in  this  letter  what  he  told  me.     He 
*•  told  me  to  write  a  receipt  of  the  letter  and 
"of    the    manner    in    which    the    hoondees 
"  should  be  sent  to  Azeemabad.     The^letter 
"  to  which  I  wrote  an  answer  may  have  been 
"  with  me.     I  cannot  recollect  after  so  many 
"years."  (Confronted  with  Ivsan  Khan.)  "Is 
"  that  letter  in  his  handwriting  ?"     '*  No,  it  is 
"  in  mine,  and  not  in  his  handwriting.     He 
"was  the  Sirdar  Mohurrir.     1  have  written 
"letters  in  the  Koke  before  that."     Then 
further  on  he  says  :j     "  Ameer  Khan  did  not 
"dictate  the  letters  to  me.     He  used  to  tell 
"me  in  Hindee  what  to  write.     I  used  to 
"  write  about  one  ghurree  or  so  after  in  his 
"presence.  (Reads  Mi  A.)  Ameer  Khan  told 


"  me  in  Hindee  what  to  write,  and  I  wrote ia 
"  Persian.  I  never  wrote  but  these  thrct 
"  letters  for  Ameer  Khan."  And  he  says:| 
"  These  were  the  only  transactions  witbiiti 
"my  knowledge  between  Cazee  Myan'Jaii 
"  and  Ameer  Khan.  I  do  not  know  Bengalee' 
"  nor  can'I  recollect  who  wrote  the  Bengalccj 
"on  the  envelopes  Mi  and  Nr."  ' 

This  witness,  if  believed,  shows  that  these 
three  letters  were  written  by  him  by  direc- 
tion of  the  accused  Ameer  Khan.     His  posi- 
tion, no  doubt,  is  the  position  of  a  witDesil 
who  requires  some  corroboration,  and  upoal 
whose  unsupported  testimony  it  would  notbe: 
safe  to   rely.     But  we  have  most  material 
evidence  in  support  of  what  the  man  says^ 
and  that  is  the  evidence  of  Major  Parsoo&; 
Major  Parsons  says  that  he  is  District  Sapa*- 
intendent   of  Police,  Rajshahye.     Then  he' 
speaks   of   having    searched    the  hotise  of 
Mahomed  Shuffee  at  Thanesshur,  and  foirad 
certain  letters  there.     He  then  says:  **I  pro*: 
"  ceeded  to  Calcutta,  where  I  searched  lbe| 
"house  of  Ameer  Khan  (prisoner) ,  in  com- 
"  pany  with  Mr.  Reilly,  Nobo  Kristo  Gho<ie»; 
"  and  some  Calcutta  Police.     I  asked  Ameer 
"  Khan   for   an    explanation    of  statemeats 
'*  made  in  some  letters  found  in  Cazee  Myat 
"  Jan's  house  at  Comarcolly,  supposed  to ha\^! 
*'  been  written  by  him,  in  which  allusion  was 
"  made  to  money  having  been  forwarded  U> 
"  Patna.     He  pointed  to  a  Moonshee  sitting 
"  there,  whose  name  I  afterwards  ascertainwl 
"  to  be  !Mosahib  Ali,  and  said  that  Moonsbee 
"  had  written  the  letters."     Now,  with  regard 
to  the  identification  of  these  three  letters—: 
that  is,  whether  the  letters,  here  spoken  (^, 
were  the  letters  which  have  been  used  in 
evidence  in  this  case — we  have  the  statement 
of  Major  Parsons  that  he  asked  for  an  expla- 
nation of  a  statement  made  in  the  letters  in 
which  allusion  was  made  to  money  having^ 
been  forwarded  to  Patna ;  and  the  contents^ 
the   letters   show   that   ^lajor    Parsons  vas 
talking  to  Ameer  Khan  about  these  letters. 
I   do  not  think  there  can  be  any^  qaesiiflii 
that  he  was  referring,  and  was  understood 
to    be    referring,    to    these     three    letters 
which    were    produced    at    the    trial.    He 
then   goes   on:    **  Mosahib  Ali   said  that  he 
I  '•  had  written  the  letters,  but  that  they  were 
"written   by    orders    of  his    master  Ameer 
'  "  Khan."  So  that,  according  to  this,  Mosaliib 
I  Ali   understood   perfectly   well  what  letters 
were  being  spoken  about,  the  letters,  namely, 
which  he  lias  deposed  to  having  written  him- 
self. *  Major   Parsons-  proceeds:  "And  the 
"  Moonshee  then  showed  entries  in  an  account- 
"  book  which,  he  said,  referred  to  the  letters 
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'  in   question.     Ameer  Khan  never  denied 
'  this    statement,  and  made  no  explanation. 

*  We    arrested  Ameer  Khan  (the  arrest  was 

*  under  my  authority),  and  we  took  the  book 
'  th^t  the  Moonshee  had  pointed  out,  also 

*  the    ^loonshee  and  Ameer  Khan,   to   the 

*  Magistrate  of  Howrah,  who  released  Ameer 

*  Khan  on  bail;     The  Magistrate  attached 
^  his  signature  to  the  entries  in  the  book,  and 

*  also    10  certain    letters  alluding  to   these 
'entries   that   were  found   in   Cazee   Myan 

*  Jan's  house.     Mr.  Balfour  was,  1  think,  the 
**  Magistrate  of  Howrah." 

There  can  be  no  question  that,  upon  this 
Kcasion,  Major  Parsons  called  the  attention 
of  the  prisoner  Ameer  Khan  to  these  letters, 
as  to  which  Mosahib  Ali  has  deposed  that  he 
vrote  ihem  by  direction  of  liis  master  Ameer 
Khan,  and  that  Ameer  Khan  understood  then 
what  these  letters  were,  and  what  the  nature 
«rf  them  was.     He  was  also  distinctly  inform- 
ed that  Mosahib  Ali  said  that  he  wrote  them 
"by  his  direction — that  the  letters  were  written 
by  the  orders  of  his  master,  and  he  did  not 
deny  that  or  attempt  to  make  any  explanation. 
A  doubt  has  occurred  to  us  in  the  course  of 
the  consideration  that  we  have  given  to  this 
case,  although  the  point  was  not  taken  by  the 
Counsel  for  the  accused .     The  doubt  to  which 
1  allude  is  as  to  whether  the  evidence  of 
Major  Parsons  as  to  what  Ameer  Khan  said 
and  did  when  he  searched  the  house  can  be 
,  SJud  to  be  an  admission  or  confession  of  guilt 
imadc  to  a  police-officer  (for  Major  Parsons 
vas  a  police-officer),  and  as  such  inadmissible 
to  evidence  according  to  Section  148  of  the 
Code  of  Criminal  Procedure.     But  it  does 
i  Tiot   appear  to  me  that  in  what  passed  there 
was  any  admission  or  confession  of  guilt  such 
.as  is  contemplated  by  Section  148.     Suppos- 
ing, however,  it  to  be  doubtful  whether  what 
Ameer  Khan  actually  said  could  be  used  in 
evidence,  I  entertain  no  doubt  that  his  con- 
duct at  that  interview  when  he  was  distinctly 
informed   of   what  these   letters   were,  and 
when  his  servant  Mosahib  Ali  said  that  he 
bad  got  orders  to  write  them,  in  not  denying 
that  statement,  and  not  attempting  to  offer 
any  explanation  of  it,  is  admissible  in  evidence 
against  him.     I  think  Section   148  of  the 
Code    of    Criminal    Procedure    cannot    be 
carried  to  the    extent    of    excluding  such 
evidence  as  that. 

The  case  then  stands  thus :  -  There  is 
against  the  prisoner  Ameer  Khan — not  put- 
ting aside,  but  not  placing  entire  reliance  upon, 
the  evidence  of  persons  who  may  be  regarded 
as  accomplices — the  evidence  of  Daimoolla 
about  the  money  being  sent,  the  evidence  of 


Ameer  Khan  of  Pubna,  and  the  important 
evidence  of  these  letters,  as  to  the  contents 
of  which,  and  as  to  their  referring  to  money 
which  was  to  be  sent  for  purposes  of  the 
jehad,  I  think  there  can  be  no  doubt. 

The  letters  do  not  appear  to  have  been 
sent  in  the  order  of  time  in  whfch  they 
appear  in  the  proceedings.  The  letter  Li 
is  to  this  effect : — 

*•  My  dear  Shaikh  Sahib, — 

"  After  compliments  and  wishes  for  a 
"happy  interview,  which  is  the  sole  object 
**  of  my  heart,  be  it  known  to  you  that, 
"thanks  to  God,  I  am  all  right  up  to  the 
"present  time  through  God's  favor,  and  I 
"  pray  to  him  every  moment  for  your  good 
"health.  Your  kind  note  containing  your 
"  happy  news,  and  asking  about  the  transmis- 
"sion  of  a  hoondee  for  Azeemabad  to 
"  Haikhola,  came  to  hand  by  post ;  and  I 
"  learnt  the  contents  thereof.  My  friend,  what- 
"ever  sum  of  money  you  wish  to  send  to 
"  Azeemabad  you  can  lodge  at  the  firm  of 
"Ameer  Khan  Sahib  in  Nazirpore,  Pubna, 
"and,  in  lieu  thereof,  get  a  hoondee  drawn 
"  out  in  favor  of  Zorawar  Khan,  and  send  it 
"  in  to  Azeemabad,  or  you  can  send  it  to  me, 
*'  and  I  will  forward  it  from  here  to  Zorawar 
"Khan  Sahib.  If  this  cannot  be  done,  get 
"  a  hoondee  drawn  out  on  the  Mahajuns  of 
"  Hatkhola,  and  send  it  to  mt.  On  the  receipt 
"  of  the  hoondee,  I  shall  realize  the  amount, 
"and  remit  it  to  Zorawar  Khan  Sahib  af 
"  Azeemabad.  Rest  assured.  Dated  the  8th 
"Zikandie  1278,  Thursday,  from  Calcutta." 

The  other  letter  (Mi  A)  bears  more  closely 
on  the  evidence  in  the  case.  It  is  to  this 
effect : — 

"  My   dear  Khan  Sahib, — 

"After  compliments  And  wishes  for  a 
'•  hai)py  interview,  which  is  the  chief  object 
"  of  friends,  I  have  to  inform  you  that  your 
"letter  with  two  hoondees  for  Rs.  125, 
"written  by  Ameer  Khan  of  Pubna  on 
"  account  of  the  sale  of  books,  came  to  hand 
"  by  post,  and  I  was  thereby  highly  obliged. 
"  M)»  friend,  I  have  sent  the  said  amount  tp 
"  Azeemabad  through  Zorawar  Khan  Sahib. 
"  Rest  assured  by  all  means.  I  conclude  with 
"be^^"  wishes."  Then  the  other  letter 
(XiA)  is  to  this  effect:  "After  compli- 
"ments  and  wishes  for  a  happy  interview, 
"which  are  more  than  I  can  speak  and  write, 
"  I  have  to  state  that,  thanks  to  God,  the 
"  news  of  this  place  is  all  right,  and  I  always 
"  pray  to  Him  for  your  good  health.  Your 
"kind  letter  containing  (your)  happy  news 
"  with  a  hoondee  for  Rs.  200,  on  account  of 
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'*  the  sale  of  books  for  transmission  to  Azee- 
*'  mabad,  dated  the  3rd  Rubbee-ooUawul, 
"  came  to  hand  by  post  under  a  registered 
"  cover,  and  1  fully  learned  the  contents.  May 
**you  be  ever  so  kind  and  live  and  in  good 
"  health .  As  you  have  sent  a  hoondee,  1  have 
**  given  credit  for  it  in  the  Azeemabad 
"  account — God  willing.  1  shall,  as  desired 
**  by  you,  write  about  the  remittance  to  Azee- 
"  mabad.  Rest  assured  by  all  means.  Two 
"days  before  I  had  the  pleasure  to  receive 
"from  you  a  kind  note,  dated  the  2nd 
"  Rubbee-ooUawul.  This  1  write  for  your 
"  information.*' 

Now,  it  was  argued  by  the  learned  Counsel 
for  Ameer  Khan,  that  a   meaning,  such   as 
was  put  forward  in  the  case  for  the  prose- 
cution, ought  not  to  be  attached  to  the  ex- 
pression **  sale  of  books  '  used  in  these  let- 
ters.    If  we  take  these  letters  in  connection 
with  the  evidence  of  the  witnesses,  specially 
that  of  Ameer  Khan  of  Pubna,  it  is  clear 
that  these   remittances   were   not   made   on 
account  of  the  sale  of  books,  but  for  some 
other  purpose;  and  then  it  comes  to  this, 
that  the  expressions  contained  in  these  letters 
were  evidently  used  for  the  purpose  of  con- 
cealment ;  and   the   letters  themselves   very 
strongly  corroborate  the  evidence  which  the 
witnesses  on   the   part    of    the    prosecution 
give.     I  have  net  alluded  to  the  other  letters 
which  were   found    in    My  an  Jan's   house. 
The  reason  why  I  have  not  done  so  is  that 
the  handwriting  of  those  letters  appears  to 
be  proved   only  by    accomplices,    such    as 
Abdool   Guffur  and    Klahee    Buksh ;    and, 
their  evidence  not  having  been  corroborated 
in  this  respect,  I  have  not  thought  it  safe 
to  rely  upon  those  letters.     In  regard  to  the 
three  letters  Li,  Mi  A,  NiA,  the  evidence 
is  of  a  very  different  nature,  and  upon  that 
evidence  1  can  come  to  no  other  conclusion 
than  that  the  prisoner  Ameer  Khan  was  a 
party  to  this   conspiracy,    and   did  acts   in 
furtherance  of  the  objects  of  the  conspiracy ; 
and  therefore  I  think  that  he  has  been  pro- 
perly found  guilty  by  the  Sessions  Judge  of 
Patna  upon  these  two  charges,  and  that  his 
conviction  ought  to  be  affirmed . 

It  is  necessary  next  to  consider  the^  cases 
of  the  other  persons  who  were  convicted. 
The  preliminary  objections  taken  in  the  case 
of  Ameer  Khan,  in  so  far  as  they  apply  to 
the  case  of  these  prisoners,  may  be  considered 
as  already  disposed  of,  and  the  judgment  in 
Ameer  Khan's  case  on  those  objections  ap- 
plies equally  to  their  cases. 

I  proceed  to  consider  first  the  case  of 
Tobaruck  Ali,  who  has  been  convicted  of 


waging  war  against  the  Queen  at  Umbeyla  in 
1863.     The  witness  Noor    Shah   Ali   says: 
"  I  know  Tobaruck  Ali,"  and  he  points  him 
out.     "  I  have  seen  him  at  Mulka  more  thaa 
**  eight  years  ago.  He  lived  there  at  the  «w- 
"y/V/,  but  1  do  not  know  whose  musjid'il  was. 
"  He  lived  with  AbdooUa.    After  that,  I  saw^ 
"  him  at  the  Umbeyla  fight  with  Moonshee 
*'  Abdoolla.      At    the    Umbeyla    fight,   the 
*'  Miijahiddcens    and   Abdoolla    fought    for 
"  about  two  or  two-and-a-half  months  with 
"  the  English.     Tobaruck  Ali  fought  again^ 
*'  the^Knglish."     Then,  in  cro.>s- examination, 
questions  were  put  to  him  apparently  with 
the  object  of  showing  how  far  he  was  a  wit- 
ness to  whom  credit  ought  to  be  given.     He 
says :    "  The   authorities    of    Murdan    gave 
*'  notice,  sent  out  word  that,  if  any  one  knev 
"  anything  about  this,  he   should  come  for- 
'*  ward.     The  Chiefs  of  Mulka,  who  recciv- 
"'  ed  notice  of  this,  were  favorably  inclined 
**  towards  Government.      A   Sirdar.    Woosa 
"  Khan,  sent  one  in.    ^rhe  information  wanted 
"  related   to  this   very   business    about   the 
**\Vahabees.     It  was   about  one  year  ago. 
'*my  Sirdar    sent    me  to  Mr.    Macaalay  at 
*•  Murdan.     1   told  him  that    I    knew  about 
".\bdoolla  and   Tobaruck   Ali.     1  did  not 
*•  return  home."     If  the  evidence  against  To- 
baruck Ali  was  only  that  of  this  man,  it  might 
not  be  snificient,  but  he  is  not  the  only  witness . 
There  is  also  the  witness  Sunta.     He  savs :  *1 
"  know  Abdoolla.  1  saw  him  at  Umbeyla  seven 
"  or  eight  years  ago.     I  went  to  see  the  fight 
*•  and  iamasha  with  Government,  called  ibe 
"  Umbeyla    fight.     There  were  4  or  5,000 
•'  men  with  him.     Thev  were  all  armed  and 
"  Hindoosianees,  and  were  fighting  with  Go- 
"  vernment."     He     then    savs  r    *'  I    know 
"  Tobaruck  Ali  (pointing  out  the  prisoner).' 
"  I  saw  him  at   Goolnabaree.     1  saw  him 
**  among  Abdoolla's  army.     Know  these  \XQ 
**  men  (pointing  to  two  men  in  Court);  their 
'*  names   are    Hedayut   Ali    and    Mahomed 
"Akbar.     I  saw  them  at  Goolnabaree  with 
**  Abdoolla's  following."     Then  he  is  cross* 
examined  by  Mr.  Ingram  :      "  i  difl  not  tdl 
*' the  Magistrate  that  that  man's  (MahoiD«l 
"  Akbar's)  name  is  Abdool  Ruhman.    His 
"  name    is    Mahomed    Akbar."     Then,  in 
cross-examination    by    Mr.     Lingharo.    he 
says:   "I  was  a  witness  before  the  Magis- 
"trate.     I   went   to    Meetapore  one  or  ivo 
**  da\'s    before   I   saw   Tobaruck   Ali  there. 
"  Narain    Singh    went    with    me    and  two 
"  Baboos.     That  man  (Baboo  Isree  Persha( 
*'  pointing   to   him   in    Court)   and  anotb< 
'*  Bengalee,  an  oflicer  of  Government,  v( 
"  also,   and   two   or  three   Sahibs.     1  s>a^ 
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**  Tobaruck  Ali  in  the  jail.     I  had  not  seen  I 
**  him   from  the  time  1  saw  him  at  Goolna- 
*•  baree  until  I  saw  him  in  jail ;"  and  then 
he  says :  "  Mr.  Macaulay,  of  IMurdan,  sent 
**  for  me  from  my  country,  and  sent  me  to  Mr. 
Reilly  and  Mr.  OKinealiy.     1  arrived  here 
in  eight  to  ten  days  after  I  left  Murdan.     I 
*•  have  since  been  supported  by  Government." 
It  is  diflicult  to  see  in  what  other  way  evi- 
dence of  this  character  as  to  persons  engaged 
in  the  fight  could  bo  obtained  except  by  the 
(lovernment  instituting  enquiries  as  to  what 
I  persons   were  capable  of  speaking  to  these 
I  tacts,  and  sending  them  down  to  give  evi- 
dence.    And  when  such  ])ersons  were  sent 
.down,    it   is    difficult  to  see    in   what  other 
:  way  they  could  be  dealt  with  than  that  they 
^. should  be  kept  by  Government,  and  subsis- 
tence  afforded   them    bv   Government.     (.)f 
course,  witnesses  so  obtained  and  supported  by 
Government  may  be  in  some  degree  disposed 
to  give  evidence  in  favor  of  the  party  who 
sent  for  them,  but  it  does  not  follow  from 
this  that  their  evidence  is  to  be  rejected,  and 
it  is  the  duty  of  the  Court  to  consider  to 
what  extent  it  deserves  credit. 

Now,    we    have     the    evidence     of    Jan 

Mahomed,  who  is  in  a  somewhat  different 

position  from  the  other  witness.     He  says : 

**I  know  Tobaruck  Ali  (points  him  out  in 

"Court).     I  have  seen  him  at  Mulka  before 

"the  Kuttlegurh  affair.     He  lived  with  Moul- 

"vee    Abdoolla,    Tyza    Ali,    Abdool    Ku- 

"reem,    Yacoob,    Ishak,    Moosa,    his    son, 

?**  Abdoolla's  son  AmunooUa.     I  saw  Toba- 

t**  ruck  Ali  six  months  before  the  fight  at  Kut- 

'**degurh.     1  saw   him   after  the  fight— one 

"month  after — at  Bunskota.     He  was  there 

"living    with     Abdoolla.     Three     months 

•  "afterwards,   again   saw    him   at   Bunskota, 

"when  he  was  there  living.     When  1   saw 

"Abdoolla     at      Bunskota,      there       were 

"  2-3-4.cx)men,  Hindoostanees,  armed."  Then 

I    in  cross-examination  he  is  asked  :  *'  How  did 

"you  come  to  know  Tobaruck  Ali,"  and  he 

I    says :   **  I  know  him  because  he  was  about 

*  (nuzdeek    ranee   wallah),    and    all    know 

"  officers."     '*  What  do  you  mean  by  nuzdeek 

I     ranee    wahah  /"    *'  1    mean    that    he    lived 

"  near  Moulvee  Abdoolla.     Tobaruck  Ali  was 

**  a  friend  of  mine  and  his.     1  did  not  see  him 

"  during  the  fight  because  he  was  an  enemy." 

Then  he  is  questioned,  apparently  by  Moba- 

rack  Ali,  and  he  says  :  "  Tobaruck  had  then 

"only  a   small   beard    beginning   to   grow. 

"1  saw  Tobaruck  Ali  learning  the  use  of 

"artillery   from  the  Jemadar  of  the*  Maja- 

*'  hithleensy  whose  name  1  have  forgotten." 

Another     witness,     Narain    Singh,    also 


speaks  as  to  Tobaruck  Ali.  He  says : 
'*  I  saw  Tobaruck  Ali  in  Umbeyla  with 
'*  Abdoolla  (points  him  out  in  Court)  at  the 
"  time  of  the  fighting.  I  saw  him  afterwards 
*'  at  Bunskota  with  Moulvee  Abdoolla.  I 
**  know  those  men  (naming  them).  Their 
"  names  are  Mahomed  Akbar  and  Datoolla 
•*  Shah  (Hekayutoolla)." 

There  is  another  witness,  iN Fahomed  Shah, 
whose  evidence  it  mav  be  well  to  refer  to. 
He  says  with  respect  to  Tobaruck  Ali:  *' I 
"  know  Kadir  Buksh  (points  him  out  to  be 
"  prisoner  Tobaruck  Ali  \  I  have  seen  him  at 
*'  Delhi.  He  came  to  me  to  read  some  seven 
"  years  ago  at  Sadik  Ali  Khan's  house,  where  I 
"  was  living.  He  was  then  about  twenty-two 
"years  with  a  sprouting  beard.  He  read  the 
•'  SharamuUa,  and  was  not  then  verv  well 
*'  educated,  but  he  had  a  good  disposition.  1 
**  said  to  him  :  '  You  are  of  advanced  age,  and 
"you  are  only  just  commencing  the  Shara- 
"  mulla  ;  how  is  this  V  He  said  :  *  I  have  been 
"for  a  long  time  engaged  with  Moulvee 
"  Abdoolla  on  jehad,  and  have  just  returned 
**  thence  to  read.'  He  read  with  me  for 
"  about  two  years.  He  lived  at  Hossein 
"  Buksh's  Madrussa.  1  have  seen  him  there. 
"  I  did  not  go  often  there,  but,  whenever  I 
"  did,  1  saw  him  there.  I  have  seen  Ben- 
"  galees  sitting  with  him  in  his  room.  He 
"  went  home.  1  advised  ^im  to  stop,  and 
"  finish  his  studies.  He  said  he  had  impor-  • 
"  tant  business  at  home,  and  that  he  would 
"  return."  Then  he  states  something  that 
Tobaruck  Ali  said  about  his  father,  which  I 
need  not  read,  as  it  would  not  be  evidence 
against  the  father. 

According  to  these  witnesses,  therefore, 
Tobaruck  Ali  was  actually  engaged  in  the 
waging  of  war.  Four  of  them  speak  (o  their 
having  seen  him  so  engaged,  and  another 
speaks  to  a  statement  which  Tobaruck  Ali 
made  to  him,  which  shows  also  that  he  was 
so  engaged. 

Upon  this  evidence  it  appears  to  me  that 
Tobaruck  Ali  was  properly  convicted,  and 
tha^  the  conviction  against  him  also  ought  to 
be  affirmed. 

The  next  prisoner,  whose  case  is  to  be  con- 
sidei;ed,isMobaruckAli.  Now,  the  principal 
evidence  against  him  is  that  of  Oomed  Ali, 
who  is  an  accomplice.  I  do  not  think  1  need 
read  that,  because,  if  he  is  sufficiently  corro- 
borated, his  evidence  would  establish  the  guilt 
of  the  prisoner  Mobaruck  AH.  The  question 
to  be  considered  is,  whether  there  is  in  his 
case  sufficient  corroboration  upon  which  we 
may  safely  act  and  sustain  the  conviction. 

The  allecred  corroboration  of  Oomed  Ali 
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to  be  found  in  ihe  evidence  of  the  witness 
Hurrish  Chunder  Mookerjee.  He  says  that 
he  *' knows  Mobaruck  Ali,  the  prisoner.  On 
**7th  May  1868,  he  brought  me  a  registered 
**  letter  for  Delhi  addressed  to  Kazee  Oomed 
**  Ali  ;a  receipt  of  its  arrival  came  totheoflice. 
**  This,  with  other  papers,  has  been  sold  as 
**  waste  paper.  On  the  27th  May  1868,  he 
'*  brought  me  a  registered  letter  to  the  address 
'*  of  Moulvee  ]\Iahomed  Ameen.  A  few  days 
*'  afterwards,  no  receipt  of  its  arrival  having 
*'  come,  Mobaruck  Ali  came  himself,  and  pre- 
*'  Sented  a  written  petition  to  Poornoo  Chun- 
**  der  Banerjee,  who  was  the  postmaster.  1 
'*  was  then  the  Register  Clerk.  I  saw  him 
**  present  this  petition.  Poornoo  Chunder 
*'  forwarded  it  to  the  postmaster  of  Delhi. 
"  I  don't  know  what  order  the  postmaster 
''  passed  on  it.  Ilurrukh  Lall,  a  Moonshee  in 
"  the  office,  was  in  the  habit  of  reading  and 
*'  writing  Urdu  in  the  ofiice.  He  was  pre- 
'*  sent  when  the  petition  was  filed.  The  peii- 
**  tion  never  returned  from  Delhi  as  far  as  1 
**can  recollect."  In  cross-examination  he 
says  :  *'  1  could  not  read  the  paper  which  1 
**  call  a  petition.  It  was  written  in  Persian. 
*'It  was  presented  on  the  28ih  November 
**  1868."  The  witness  had,  in  the  earlier  part 
of  his  examination,  stated  that,  ''  a  few  days 
afterwards,"  that  is,  a  few  days  after  the  27th 
May  i868/*MobatuckAlipresentedapetiiion." 
This  is  not  a  correct  statement,  because  the 
other  evidence  shows  that  it  was  presented 
on  the  28th  November,  which  would  be  six 
months  after  the  letter  was  sent,  which  was 
supposed  to  be  the  missing  letter  referred  to 
in  the  petition.  He  then  says  :  *'  1  recollect 
"  the  date,  because  enquiries  were  then  being 
•'  made,  and  books  were  then  in  existence." 
It  is  remarkable,  if  enquiries  were  being  made, 
and  books  were  in  existence  at  the  time,  that 
those  books  should  not  have  been  preserved 
and  produced  in  evidence  on  the  trial  of  the 
prisoner.  The  witness  proceeds :  "  All  the 
•'  Post  Ofiice  Establishment  were  present, 
**  Biddyanund,  Rasbeharee  Misscr,  Poornoo 
**  Chunder,  myself,  and  Hurrukh  Lall.  I  re- 
**  collect  the  first  letter,  because  of  the^is- 
*'  turbance  on  account  of  the  second  letter : 
**they  were  both  Persian  letters.  'J  he 
"addresses  were  read  by  the  Moonshee  and 
**  written  by  me  in  English.  I  only  write 
"the  name  and  place,  not  the  Mohulla.  1 
*'  recollect  these  facts  in  consequence  of  the 
"enquiry  made  on  account  of  this  second 
"  letter,  and  also  because  afterwards  an  order 
"  was  given  to  enquire  how  many  letters  were 
"written  to  Mahomedans  at  Delhi,  and  I 
"  picked  them  out.     I  have  seen  Mobaruck 


"Ali  since  my  childhood.     He  first  of  aJI 
"  used  to  live  with  AhmedooUa.     I  have  cod» 
*'  stanlly  seen  him  on  the  road  selling  Persian 
"  books.     The  enquiry  regarding  letters  sent 
"  to  Mahomedans  at  Delhi  took  place  betM^een 
"May    and    November    1868    without   any 
"order  from  Government,  but  because  we 
"  heard  that  there  had  been  some  disturbance 
"  discovered  at  Delhi.     It  was  a  private  en- 
"  quiry,  and  not  known  to  the  police."  So  that 
according  to  him,  when  this  petition  was  pre- 
sented, there  had  been  an  enquiry  about  letters 
sent  to  Mahomedans  at  Delhi.     How  far  that 
enquiry  became  known  to  the  Mahomedans  of 
Delhi  does  not  appear ;  but  there  is  the  fact, 
according  to  this  witness,  that  there  was  ao 
enquiry  going  on  before  the  presenting  of  this 
petition.     Then     he    says :    "  The    enqaiir 
"  about  the   several   registered    letters  took 
"  place  after  November.     When  he  presented 
"the  petition,  then  the  enquiry  was  made  at 
"  his  instance ;  but  when  Baboo  Isree  Pershad 
"  sent  information  from  Delhi,  the  enquiry 
"  was  made  on  account  of  Government ;  it  was 
"within   1868  after  Mobaruck    Ali's  arrest- 
"  No  one  else  except  Isree  Pershad  ordered 
"  these  enquiries.     AH  the  papers  had  not 
"then    been    sold.     I    never    received  any 
"  notice  from  Government  to  keep  all  these 
"  papers.     Isree  Pershad  himself  came  to  me 
'•between    ten    days   and  one  month  after 
"  .Mobaruck  Ali  presented  his  petition.    He 
"  presented    only    one    petition  " — ^showing 
that  this  inconsistency  as  to  dates  did  not 
arise  from  there  being   two   petitions.    He 
goes  on :  "  Isree  Pershad  remained  two  or 
"three    hours    in    examining   papers,    and 
"  Poornoo  Chunder  gave  him  copies  of  all  the 
"  papers."     Then  to  the  Court  hejsays :  *'  The 
"  Postmaster-General's   orders   are  to  kcej) , 
"  papers  and  documents  only  for  eighteen 
"  months,  and  to  sell  those  beyond  that  date.' 
It  may  be  that  there  are  general  orders  to  keep 
papers  and  documents  for  eighteen  months,  and  - 
to  sell  those  beyond  that  date,  but  these  en- 
quiries had  commenced  long  before  the  ex- 
piration of  the  eighteen  months,  and  it  is 
singular  that  a  paper  so  material  as  this  peti- 
tion was  not  preserved,  and  that  on  the  trial 
nothing  was  produced  but  an  alleged  copy  of 
it.      Hurrish  Chunder  says  most  distinctly 
that,  when  Isree  Pershad  first  went  to  the 
office,  and  ordered  the  enquiry,  all  the  pai>ers 
were  in  existence,  and  had  not  yet  been  sold. 
The   next  witness   upon   this   subject  is 
Poornoo  Chunder  Banerjee.      He  says:  *'I 
"  was  iormerly  postmaster  of  Bankipore.    I 
"cannot  recollect  in  what  year  1  gave  Isree 
"Pershad    a    copy."    Then    he    is    asked: 
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**  What   did   Isree  Pershad  ask   you   for  ? " 
"He  asked  me  for  a  copy  of  the  petition  that 
**  Mobaruck  Ali  had  put  in.     Hurrukh  Lall 
"  wrote  one  by  my  order,  and  1  gave  it.  I  re- 
**  collect  that  iMobaruck  Ali  presented  a  peti- 
"  tioTi  regarding  a  registered  letter,  the  receipt 
"  of  which  he  had  not  learned  of.     I  ordered 
"  Hurrukh  Lall  at  once  to  send  the  original 
"  to  the  postmaster  of  Delhi,  and  keep  a  copy 
**  of  It.     1  sent  it  on  with  a  memorandum  to 
**the    postmaster  of   Delhi.     Hurrukh   Lall, 
"whose   dulv   it   was   to   write   all    Persian 
"papers,    keeps    the    copy    in    his    du/ter, 
**  Hurrukh  Lall  wrote  the  order  on  the  peti- 
tion in  my  presence.     I'he  petition  returned 
from  the  postmaster  of  Delhi.  I  saw  it'(ihis 
is  the  original  petition  he  is  speaking  of).  "  It 
was  then  posted  on  to  the  Cheque  Hook. 
The  Cheque  Books  are  always  destroyed 
after  eighteen  months,"  so  that  this  peli- 
I  tion,  which  is  said  to  have  come  back,  and  to 
have  been  posted  on  the  Cheque  Book,  ap- 
i  pears  subsequently  to  have  been  destroyed. 
In  these  circumstances,  then,  he  savs  to  Mr. 
I  Ingram  :  **  I  never  read  that,  as  1  cannot  read 
I  **  Persian  or  Urdu.     I  don't  know  Mobaruck 
I  **  Ali.     I  only  know  that  a  man  presented  a 
I  **  petition  about  a  letter  not  having  reached 
'  "  Delhi,  and  that  that  petition  was  signed  by 
I   "  Mobaruck-  Ali.''  The  witness,  therefore,  was 
not  able  to  speak  to  the  contents  of  the  peti- 
tion.    No  doubt,  he  says  that  a  petition  was 
presented  by  a  man,  which  was  signed  by 
Mobaruck  Ali,  and  which  was  about  a  letter 
which  had  not  reached  Delhi ;  but  what  ihe 
contents  of  the  petition  were,  he  is  unable  to 
say,  because  he  conld  not  read  Persian  or 
Urdu.     He  proceeds  :  "  I  got  Hurrukh  Lall  to 
'•  read  it  and  told  him  to  go,  and  that  he  would 
*  '*  hear  of  the  result.     Hurrukh  Lall  was  close 
"  to  me.     Isree  Pershad  did  not  tell  me  to  keep 
•*  the  original."     I  do  not  know  Baboo  Isree 
,  Pershad,  nor  what  kind  of  an  officer  he  may 
be :  but  it  i§  singular  that  he  did  not  take 
care  that  the  original  of  such  an  important 
document  should  have  been  preserved.     Then 
the  witness  Poornoo  Chunder  says  :  '*  I  can- 
**not  say  how  long  afterwards  it  remained; 
'*  it  was  in  my  office  when  Isree  Baboo  came 
**to  me.     He  did  not  ask  me  for  the  original, 
"only   for  a  copy.     I  remained  here  until 
'Mifteen-sixteen  months  ago,  when  I  took  my 
"pension." 

Then  comes  the  evidence  of  Hurrukh  Lall, 
^^ho  really  is  the  only  witness  who  speaks  to 
the  contents  of  this  petition.  And,  unless  he 
canbedepended  upon,  the  supposed  corl-obora- 
lion  from  any  statements  in  this  petition  must 
^ail.    He  says :    "I  have  been  employed  for 


*' seven  years  in  the  Bankipore  Post  Office. 
"  1  am  head-peon,  but  my  duties  are  to  work 
''in  the  head-office  in  the  Persian  and  De- 
"  spatch  Departments.  If  there  are  any  Urdu 
"  papers  to  read  or  copy,  1  have  to  read  and 
"  copy  them.  This  (Ti)  is  in  my  hand-writ- 
"  ing.  The  original  of  this  was  presented  on 
"28ih  November  1868.  The  postmaster 
"directed  me  to  send  the  original  with  an 
*'  English  letter  to  Delhi.  This  (M)  is  in  my 
'*  handwriting.'  It  is  a  copy  which  I  wrote 
**  oh  the  28th  November  by  order  of  Poornoo 
"  Chunder  Banerjee,  postmaster.  I  was 
**  present  when  it  was  presented.  It  is  a  true 
*'  copy.  The  original,  after  being  copied,  was 
**  given  to  the  postmaster,  Poornoo  Chunder 
"  Banerjee.  The  orders  in  the  original  were 
"  in  my  handwriting,  and  are  copied  on  this 
"(M). ''  On  cross-examination  he  says:  "I 
"  do  not  know  who  filed  the  original."  Some 
objection  is  then  taken  to  the  reception  of 
this  paper,  which  is  overruled. 

It  comes  to  this  with  regard  to  what  the 
petition  was,  which  is  said  to  have  been 
|)resented  by  Mobaruck  Ali  on  the  28th 
November,  that  we  have  no  other  evidence 
than  that  of  this  witness,  Hurrukh  Lall,  ex- 
cept that  of  Poornoo  Chunder  Banerjee,  who 
says  that  there  was  a  petition  which  related 
to  some  letter  which  had  not  been  sent.  But 
this  evidence  is  open  to  th?  question,  and  an 
important  question  it  is,  that,  if  a  petition 
like  this  was  so  important  that  it  corroborated 
the  evidence  of  the  other  M'itnesses,  and  was 
likely  to  connect  Mobaruck  Ali  with  this 
conspiracy  at  Paina,  why  was  not  the  original 
petition  preserved  }  It  is  most  unsatisfactory 
that  the  Court  should  be  called  upon  to  act 
upon  a  copy  of  a  petition,  the  original  of  which 
might  have  been  preserved,  but  has  not  been 
preserved,  especially  when  the  alleged  copy 
purports  to  have  been  made  by  such  a  man  as 
this  witness,  Hurrukh  Lall.  Aloreover,  as  my 
learned  brother  Macpherson  reminds  me,  after  ^ 
the  arrest  of  Mobaruck  Ali,  the  original 
document  was  actually  (according  to  the  evi- 
dence) in  the  hands  of  Government,  which 
makes  its  non-production  at  the  trial  more 
extraordinary.  Upon  this  part  of  the  case 
ihef^is  also  the  evidence  of  the  postmaster 
of  Bankipore.  John  Richard  D'Abreu.  He 
says :  "  I  am  postmaster  of  Bankipore.  I 
*'  received  a  summons  to  produce  a  document, 
''  a  petition  said  to  have  been  filed  by  Moba- 
'*  ruck  to  the  late  postmaster.  I  searched 
*' among  the  records  of  my  office,  and  could 
'*  not  find  it.  I  searched  among  the  file  of 
•'  correspondence,  and  then  1  found  a  copy  of 
*'  it.     The  records  of  the  past  eighteen  months 
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"  are  alone  kepi  in  my  office  ;  that  is  the  order 
"of  the  department."  He  then  says:  "1 
"  brought  that  paper,  and  gave  it  to  the  Magis- 
"  trate.  when  I  gave  my  deposition  in  this 
"  case."  In  cross-examination  to  Mr.  Ingram, 
he  says  :  "  My  correspondence-book  shows 
that  the  original  went  to  Delhi."  Then  he 
says  to  the  Court :  "  I  know  that  the  origi- 
"  nal  went  to  Delhi  from  a  memorandum  in 
"■  the  correspondence-book.  I  could  not  find 
"  any  memorandum  in  my  books  of  its  return." 
The  other  evidence,  however,  shows  thrft  it 
was  returned. 

It  appears  to  me  that  this  evidence  is  of  a 
most  unsatisfactory  character,  and  that  it  can- 
not be  regarded  as  evidence  corroborative  of 
Oomed  Ali,  upon  which  we  can  safely  rely  so 
as  to  sustain  the  conviction  of  Mobaruck  Ali. 
Oomed  Ali  was  a  witness  of  that  character  that 
it  would  not  be  safe  to  rely  upon  his  un- 
corroborated evidence;  and  the  evidence 
which  is  put  forward  in  corroboration  is  most 
unsatisfactory,  and  I  cannot  come  to  the  con- 
clusion that  it  would  be  right  to  sustain  this 
conviction.  The  evidence  leaves  such  a 
serious  doubt  in  my  mind  as  to  whether  the 
conviction  should  be  supported,  that  I  think 
the  conviction  and  sentence  with  regard  to 
Mobaruck  Ali  must  be  reversed. 

I  proceed  to  the  case  of  the  prisoner 
liajee  Deen  Mahomed,  who  has  also  been 
convicted  of  abetting  and*  waging  of  war. 
The  principal  witness,  indeed  I  think  the  only 
witness,  who  can  be  said  really  to  affect  him, 
is  the  witness  Bundhoo  Khan.  Bundhoo 
Khan  says  :  "  I  know  Peer  Mahomed  (points 
*'him  out),  also  Mobaruck  Ali  and  Hajee 
"  Deen  Mahomed  (points  them  out).  1  have 
*'  known  Peer  Mahomed  for  fifteen  or  sixteen 
"years;  Mobaruck  for  live  or  six  years.  I 
**met  him  first  at  *I^eer  Mahomed's  house. 
"  He  used  to  go  there  for  two  years.  I  saw 
**  him  on  four  or  five  occasions.  He  went 
"to  preach  there — 'fast  and  pray.'  I  have 
"  heard  hirti  preach.  He  also  preached,  *  (io 
"on  pilgrimage,  give  zekai  and  fUni  and 
*^  kaarbiwee  iov  jehad.  If  you  give  them  for 
^'  Mdjahiddeens,  you  will  get  salvation?  If 
"  anybody  goes  to  join  in  jeJhid.  and  fights 
"  and  lives,  he  will  become  a  (jhazee :  i.f  he 
"  dies,  he  will  become  a  martyr."  Nothing 
"further.  Peer  Mahomed  was  in  the  house, 
"  when  Mebaruck  Ali  used  to  preach  in  it. 
"They  were  related.  He  was  Peer  Maho- 
"med's  daughter's  husband's  father.  1  have 
"  not  seen  Mobaruck  Ali  collect  zekat  and 
'^  fiira^  but  I  have  seen  Peer  Mahomed  col- 
"  lect  at  Dinapore."  Then  lower  down  he 
says:      "Peer    Mahomed   is    the     maardd 


''of  Shah  Mahomed  H ossein,  and  so  ami  i 
"I    have    known    Hajee    Deen     Mahomed 
"  for  eighteen   years    since    I    married   hi» 
"  daughter.     He  lived  at  Orderly  Bazaar,  Di- 
"  napore.     He  went  off  twelve-ihirteen  jKais 
"  ago  to  the  west.  I  was  present  when  he  left 
*'  He  started  from  the  place  near  the  musjH 
"in  Orderly  Bazaar.  He  told  me  he  was  going 
^' on  Jehad,     I  saw  him  again  at   Dinapore 
"  more  than  three  years  ago  at  Peer  Mahomed's 
"  house.     He  remained  there  six  davs.     On 
"  the  seventh  dav,  Peer  Mahomed  started  him 
"  off  in  the  morning.  He  gave  him  Rs.  2,000 
"  in  my  presence,  and  Rs.  99  for  road  ex- 
"  penses.     The  money  was  tied  up  in  a  bundk 
'*  and  blanket,  and  put  on  an  ekka.     Wbea 
"  he  was  starting,  Hajee  Deen  IMahomed  said 
"  it   was  Jehad-money,     This    was   in  Peer 
"  Mahomed's   presence,     I   know   Abdodia 
"  Kuwaidee.     Have  known  him  for  sixteen  or 
"  seventeen  years.     He  used  to  live  at  Hajee^ 
"  pore,  and  came  over  to  ( )rderiy  Bazaar.  Nine 
"or  ten  years  ago,  I  saw  him  starting  for  the 
"  west.     He  started  from    Peer   Mahomed's 
"  house.     More  than  four  years  ago,  I  saw  him 
"  at  Peer  Mahomed's  house  at  Dinapore.     I 
*•  saw  him  twice  at  night ;  first  at  the  bridge 
"  at  Muchiatolla.     He  was  coming  along  from 
"the  west.     He  was  riding  on  a  iatioo.    He 
"stopped    two    days    at     Peer    Maliomed's 
"  house." 

Now,    the    first   observation   which  arises 
upon  the  evidence  of  this  man  is.  that  he 
has  spoken   also  with    regard   to  the  guilt 
oL  Peer  Mahomed,   and  that  the   evidence 
wTiich    he    gave     as     to     Peer     Mahomed 
has  not  been  believed  by  the  Sessions  Judge. 
It  is  hard  to  see  why  his  evidence  in  regard 
to  Hajee  Deen  Mahomed  should.be  deemed 
more    trustworthy   than    his    evidence  with, 
regard   to    Peer    Mahomed.     The    case  of 
Hajee  Deen  Mahomed  thus  really  rests  upon 
the  uncorroborated  testimony  of  a  witness, 
whose  evidence  with  regard  to  another  prison-  - 
er  has  been  disbelieved.     Besides  that,  Hajee 
Deen  Mahomed  has  been  acquitted  by  all  the 
assessors,  and  convicted  by  the  Judge  alone* 
contrary   to  the   opinion   of   the   assessors. 
There  is  also,  it  is  true,  the  evidence  of  Mehr 
Ali,  which  might  be  supposed  to  affect  him. 
But,  when  you  look  at  the  evidence  of  Mehr 
Ali,  it  amounts  really  to  very  little-    What 
he  says  is  this :   "  Tobaruck  Ali,  that  man 
"  (pointing  to  him  in   Court),   brought  the 

order    to    Busseerooddeen.     I    saw    him 
'  come,  as  I  was  under   Busseerooddeen's 

command.  Tobaruck  Ali  twice  brought 
"  orders  ;  the  first  order  was  for  him  to  go  to 
**  Umbeyla  ;  the  second  order  was  to  go  put 
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^  to  fight  that  night.     Hajee  Budderooddeen 

*  told  me,  *  Go,  and  you  will  be  supported/ 

*  and  nothing  else.  When  I  got  to  Rawul 
^'  Pindee,  I  asked  for  Hajee  Deen  Mahomed's 
'*  »ij/^yYd/ (objected  to).  I  was  told  to  do  so 
'•  by  Vahiya  All,  who  said  whatever  expenses 
^*  were  necessar)'  I  should  get  from  Yahiya 
^*  All.     When  I  got  to  Peshawar,  1  enquired 

*  for  the  musjid  of  Mooftee  Mahomed  Hos- 
"  sein,    what   I   learned  from    Hajee  Deen 
"  Mahomed.     The   Sylhet  men  went    with 
•*  me.     We  fought,  because   they   said   we 
*'  must  fight  wiih  the  Kafirs  to  obtain  salva- 
**  lion."     This  evidence,  as  I  have  said,  seems 
to  n^e  to  amount  to  very  little ;  and  witness 
is  scarcely  in  the  situation  of  a  witness  upon 
whose  evidence  any  great  reliance  can  be 
placed.     He  has  been  a  very  considerable 
lime  in  the  hands  of  the  police ;  and  under 
such  circumstances  it  may  be  supposed  that  | 
he    would   be    disposed    to    give    evidence  i 
which   he    thought   might   be   in    favor    of  | 
the  prosecution.     The  evidence  is  too  slight  , 
materially  to  affect  this  prisoner,  and   the  ' 
case  against  him  appears  to  me  to  fail.     I  , 
think   the  assessors  were  right  in  the  con-  | 
elusion  they  cime  to,  when  they  thought  that 
he  ought  to  be  acquitted.     The  conviction  i 
of  Hajee  Deen  Mahomed  cannot  be  sustained,  < 
and  must  be  reversed. 

There  remains  the  case  of  Ameenooddeen.  | 

Now,  the  evidence  against  Ameenooddeen  is  I 

that  of  Oomed  Ali ;  but  he  requires  to  be  i 

corroborated,  and  the  corroboration  is  to  be  | 

found  in  the  evidence  of  Jai  Narain,  who 

lays  :  **1  know  the  prisoner  Ameenooddeen 

**  (points  him  out).     1  have  known  him  for 

"twenty  or  twenty-two  years:  first  at  Delhi 

**  before  the   mutinies.     He  used   to  come 

•**from  Bengal  with  camels  laden  with  goods, 

"indigo-seed,  and  cloth,  along  with  seven  or 

*' eight  or  ten  MajahiddeenSy   and    used  to 

"alight  at  the  printing  press  belonging  to 

*  "  Mirza  Fukroo,  of  which  one  Elahee  Buksh 
"  was  superintendent.  I  left  Delhi  to  estab- 
"lish  a  shop  in  Rawul  Pindee  in  1862 — 63, 
"but  r  returned  again  in  1867.  I  know 
"Abdoolla  Kuwaidee.  1  returned  to  my 
"own  Mohulla  in  Delhi.  1  met  him  at 
"Delhi  on  that  occasion.  1  met  him  to- 
•*  wards  evening  a  little  beyond  the  Jumma 
"  Musjid.  I  asked  him  where  he  lived,  and 
"when  he  had  arrived.  He  said  yesterday  ; 
"  and    that   he   was   living   at  the  Dureeba 

\^^  Musjid,  I  saw  him  again  the  next  day. 
"  1  went  to  see  him  at  the  Dureeba  Musjid. 
"  When  I  got  ihere,  I  found  Moulvee  Nusseer 
"Hossein  sitting  outside.  I  asked  where 
'*'Abdoolla  was,  and  he  pointed  inside.     I 
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"saw   Abdoolla   Kuwaidee,   and   near   him 
"  were  seated  Ameenooddeen  (prisoner),  and 
''Kazee  Oomed   Ali,  an  old   man,   and   a 
"  young  man,  whose  names  1  do  not  know.     I 
'*  saw  Ameenooddeen  t^ke  out  gold-mohurs, 
'*  place  them  in  the  hands  of  the  young  man 
"  who  counted  them  out,  and  gave  them  to 
"  the  old  man.    Ameenooddeen  told  me  to  go 
"away,  and   so   I   went  away.''     And  then 
Mahomed   Shah,  who  says  with  respect  to 
this  prisoner :  *'  I  know  Ameenooddeen,  pri- 
"soner  (points  him  out).     I  have   known 
^'  him  for  upwards  of  six  years.     I  first  met 
"  him  at  Moulvee  Nusseer  Hossein's,  where  I 
"was  studying.     He   Avas  constantly  there, 
"so  I  knew  him.     I  have  met  him  at  the 
"  bazar  and  other  places,  and  at  his  own  shop. 
"Kazee  Oomed  Ali,  Ameenooddeen,  and 
"Kadir  Buksh,  used  to  be  constantly  with 
''one  another.     I  have  seen  them  together 
"in  the  bazars  in  the  Jumma  Musjid,  in 
"different  shops,  and  at  Moulvee  Nusseer 
"  Hossein's  Jumma  Musjid.     I  recollect  go- 
"  ingto  Ameenooddeen's  shop  somefour-and- 
"  a-half  years  ago.     It  was  shortly  after  he 
"opened  his  shop.  I  met  him  there.  He  asked 
"  me  to  sit  down,  but  1  said  I  was  busy,  and 
"  would  come  again.    Afier  some  days  I  did 
"  come.     There  was  another  person  of  Bengal 
"  with  him.    I  asked  Ameenooddeen  whence 
"  this  man  had  come.     He  siiid,  from  Moulvee 
"  Abdoolla   Sirdar   of  the  Majahiddeens.     I 
**  asked  the  circumstances  of  the  army.     He 
*'told  me  of  the  non-appearance   of   Syud 
"  Ahmed,  and  that,  when  he  did  appear,  there 
"  would  be  fighting  with  the  English  in  the 
"  Hills,  and  that  the  English  would  be  driven 
"  back  and  defeated  to  their  OAvn  country ; 
"  but  the  English  army  would  be  very  numer- 
"ous,  and  the  Majahiddeens  few;  that  the 
"English  would  surround  them;   that   the 
''Majahiddeens  would  fall  on  their   faces; 
"  that  there    would   then  be  a  moment  of 
"  trance,  and  then  three  men  in  green  would 
"  appear  on  horseback,  and  press  each  Maja- 
'' hiddeen   to    his  bieast;    that    they    would 

be  solaced,  and  have  courage  in  their  hearts ; 

ihit  they  would  fight  again,  and  would  again 
"conquer  the  English;  that  the  English 
"wpuld  re-assemble  at  Peshawar,  and  be 
'*  again  defeated ;  that  they  would  assemble 
*'  all  the  princes,  and  fight  again  at  Attock, 
"and  be  finally  defeated,  and  leave  this 
"  country  for  their  own." 

As  regards  Jai  Narain,  what  he  states  in 
his  evidence  about  Ameenooddeen  having 
brought  out  the  gold-mohurs  has  been  dis- 
believed by  the  Judge,  and  Ameenooddeen  has 
been  acquitted  of  that  charge.     I  cannot  see 
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that  Jai  Xarain  can  be  relied  upon  as  a  wit* 
ness  in  support  of  the  witness  Oomed  AH 
against  Anieenooddeen.  The  other  witness  in 
corroboration  of  Oomed  Aii  is  Mahomed 
Shah,  who  speaks  al)out  Ameenooddeen 
having  made  a  statement  to  him  of  the  objects 
of  the  conspiracy.  But  that  is  not  the  kind 
of  evidence  one  would  expect  or  require  for 
the  purpose  of  corroborating  a  witness  hke 
Oomed  Ah ;  it  is  not  such  evidence  as  we 
can  safely  rely  upon.  When  the  evidence 
comes  to  be  examined,  and  looking  to  the 
circumstances  of  the  Judge  having  actually 
acquitted  Ameenooddeen  of  the  matter  as  to 
Avhich  Jai  Narain  speaks,  we  cannot,  1  think, 
rely  upbn  the  evidence  of  the  witness  suffi- 
ciently to  sustain  the  conviction  of  Ameen- 
ooddeen. 1  think  his  conviction  must  be 
reversed. 

This  disposes  of  all  these  appeal.^.  The 
result  will  be,  that  the  convictions  and  sen- 
tences with  regard  to  Ameer  Khan  apd 
Tobaruck  Ali  will  be  aflfirmed,  and  the  con- 
victions and  sentences  in  the  cases  of  Moba- 
nick  Ali,  Hajee  Deen  Mahomed,  and  Ameen- 
ooddeen, will  be  reversed,  and  the  said  pri- 
soners Mobaruck  Ali,  Hajee  Deen  Mahomed, 
and  Ameenooddeen,  will  be  released. 

Z.  5".  Jackson,  J. — I  am  of  the  same 
opinion,  in  respect  of  each  appellant  and  on 
all  the  points,  aK  the  Chief  Justice,  and  I 
have  nothing  to  add. 

Macpherson,  J. — I  am  of  the  same  opi- 
nion. 


'1  o  support  a  conviction  of  this  irffence, 
there  must  be  a  using  of  a  docomeDt  by  a 
person  who  knows,  or  has  reason  to  believe, 
that  it  is  forged. 

The  prisoner  cannot  read  or  \XTite  :  he* ad- 
mits he  borrowed  money  from  Mutioola,  aod 
executed  a  bond,  but  he  urges  that  he  pakl 
6  rupees  to  Kisto  Rukeet,  and  received  back 
from  him  what  he,  the  prisoner,  deemed  to 
be  the  original  bond  given  to  Miitioola.  It 
is  this  document  which  the  prisoner  filed  in 
the  Court  of  Small  Causes  in  answer  to 
Mutioola's  suit. 

It  is  a  significant  fact  that  the  stamp,  upon 
which  the  bond  which  the  prisoner  received 
from  Kisto  Rukeet  is  engrossed,  bears  the 
endorsement  of  having  been  sold  by  Rukeet, 
who  is  a  stamp-vendor.  In  the  absence  of 
any  evidence  of  the  prisoner's  guiliy  knov^ 
ledge,  he  must  be  acquitted.  \Ve  may  ob- 
serve that  the  bonds  in  question  do  not  form 
a  part  of  the  record  sent  to  this  Court 
They  ought  to  have  been  placed  on  the  Ses- 
sions file. 


The  2Gth  Febrtiary  1872. 

Present  : 

The  Hon'ble  F.  B?  Kemp  and  E.  Jackson, 

Judges. 

Using  Forged  Document— Section  471, 
Penal  Code. 

The  Queen  versus  Bbolay  Pramanick, 

Appellant. 

Committed  by  the  Magistrate,  and  tried  l>y 
the  Sessions  Judge  of  Furreedpore,  on  a 
charge  of  using  a  forged  document^  \cith 
guilty  knowledge. 

To  support  a  conviction  of  the  offence  under  Section 
471  of  the  Penal  Code,  there  must  be  using  of  a 
document  bjj  a  person  who  knows,  or  has  reason  to 
believe,  that  it  is  forged. 

-^'^'"A  J' — i  "K  prisoner  has  been  con- 
victed under  Section  471  of  the  Indian  Penal 
Code. 


The  2 1  St  February  1872. 

Present : 

The  Hon'ble  G.  Loch  and  W.  Ainslie, 

Judges. 

False  Evidence— Commitment— Charg^e— Pre- 
cise Words. 

(^ueen 

versus 

Boodhun  Ahir.  Appellant. 

Committed  by  the  Magistrate,  ani  tried  hy 
tlie  Sessions  Judge  of  Shaha/fjd,  on  ti 
charge  of  false  evidence. 

A  Magistrate,  making  a  commitment  for  giving  hSet 
evidence  in  respect  of  any  offence  enc|uired  into  uw^ 
Chapter  XU.  or  XI V.  of  the  Code  of  Criminal  Procednrr. 
roust  set  out  the  precise  words  recorded,  as  used  by  the 
>  accused,  containmg  the  statement  which  he  underukes 
to  prove  false,  and  not  state  the  effect  of  those  wonls. 

,  Ainslie,  J. — It  is  the  duty  of  a  Magistral 
'  making  a  commitment  for  giving  false  e^i- 
dence  in  respect  of  any  offence  enquired  in- 
to under  Chapter  XII.  or  XIV.  of  the  Ciirainal 
;  Procedure  Code  to  set  out  the  precise  wortis 
recorded,  as  used  by  the  accused,  containing 
the  statement  which  he  undei  takes  to  prove 
false.  •  If  the  record  of  the  examination  of 
the  witness  has  been  so  carelessly  drawn  up 
that  the  phrases  therein  contained  will  *oi 
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iiupport  a  charge  of  giving  false  evidence,  it 
is  not  open  to  the  Magistrate  to  modify  those 
phrases  by  saying  that  the  witness  gave  evi- 
dence **  to  the  following  effect."     The  ques- 
1  tioRS  to  be  tried,  on  a  charge  under  Section  193, 
;  «re,  whether  the  witness  made  a  certain  speci- 
:  ic  statement,  whether  that  statement  is  false, 
;  and  whether  he  knew  or  believed  it  to  be  false, 
i  or  did  not  believe  it  to  be  true.     Where  the 
i  Criminal  Procedure  Code  requires  the  whole 
;  statement  to  be  taken  down  in  the  mode  pro- 
I  vidcd  in  Sections  195  to  199,  the  charge  ought 
^to  be  framed  from  the  record,  and  the  particular 
I  statement  made  must  be  proved  to  be  false. 
[  The  Sessions  Court  is  not  concerned  with  the 
effect  of  a  statement  on  the  mind  of  the  Magis- 
trate who  may  possibly  have  misunderstood 
'it,  bat  only  with  the  question  whether  a  parli- 
rcular  statement  was  made  and  falsely  made. 
Sin  this  case  a  charge  has  been  prepared,  which 
;  contains  a  great  deal  more  than  the  accused 
said.     Explanations  showing  the  intention  of 
the  speaker  in  using  the  words  actually  record- 
ed, when  the  words  themselves  fail  to  disclose 
the  intention,  are  matters  to  be  adduced  in 
evidence,  and  do  not  properly  form  part  of 
the  charge.     The  words  of  the  accused  are 
not  given,  but  instead  of  them  an  elaborate 
liaraphrase.    In  the  present  instance  the  para- 
phrase is  doubtless  accurate,  and  there  does 
not  ap|)ear  to  be  any  reason  to  suppose  that 
the  accused  was  in  any  way  misled  or  left  in 
doubt  as  to  what  the  prosecution  intended  to 
esublish   against   him,   but   it   is  better    to 
quote  the  accused's  own  words  in  the  charge- 
sheet,  and  so  avo*d  all  danger  of  misleading 
him.     This   rule   was    most    distinctly    laid 
down  in  the  case  of  the  Queen  vs.  Soonder 
Mohooree,  iX.  Weekly  Reporter,  Criminal 
•Rulings,  page  25,  in  the  concluding  paragraph 
of  the  reported  judgment. 

The  evidence  fullv  warrants  the  conviction, 
•■and  wc  accordingly  dismiss  this  appeal. 


Comviitfed  by  the  Joint  Magistrate^  and 
tried  by  the  Sessions  Judge  of  Tirhoot,  on 
a  charge  0/  giving  false  evidence. 

When  certain  charg^cs  did  not  set  out  the  exact  state- 
ments made  by  witnesses  which  the  Magfistrate  intended 
to  prove  false,  but  the  defect  was  not  such  as  to 
mislead  the  accused,  the  Hiu^h  Court  declined  to  interfere 
under  Section  426  of  the  Code  of  Criminal  Procedure,  but 
warned  the  Magistrate  to  l>c  careful  for  the  future. 

AinsHe,  J, — The  depositions  called  for  in 
Court's  order  of  the  6th  instant  have  been 
sent  up.  The  charges  against  Adhya  I'ha- 
koor  and  Duryao  are  badly  drawn  up,  as 
they  do  not  set  out  the  exact  statements 
made  by  the  witnesses,  which  the  Magistrate 
intended  to  prove  false.  The  oJher  charges 
'  are  better  drawn.  The  defect,  however,  has 
not  been  such  as  to  mislead  the  accused,  and 
therefore,  under  Section  426  of  the  Criminal 
Procedure  Code,  this  Court  will  not  interfere, 
but  the  committing  Magistrate  should  be 
more  careful  for  the  future. 

The  evidence  leaves  no  doubt  as  to  the 
guilt  of  the  prisoners. 

The  appeal  is  dismissed. 


•  't» 


The  24lh  February  1873. 
Present  : 

The  Hon  bio  G.  Loch  and  W.  Ainslie, 

Judges, 

F^llse  Evidence—Defect  in  charge. 

The  Queen 
versus 

Adhya  Thakoor  and  others, 
Appellants* 


The  2nd  March  1872. 

Present  : 

The  Ilon'ble  F.  B.  Kemp  »nd  F.  A.  Glover, 

Judges. 

Jurisdiction— Code  of  Criminal  Procedure,  Sec- 
tion 3x8— Ijmalee  Property— J ulkur  situated 
in  two  Districts. 

Miscellaneous  Criminal  Case  No,  12  0/ /8 J 2, 

Goluck  Chunder  Roy  and  others,  Petitioners^ 

versus 

Raj  Mohun  Bose  and  others,  Opposite  Party, 

Baboo  Door g a  Mohun  Doss  for  the 
Petitioners. 

Mr.  R.  T.  Allan  and  Baboo  Umbica  Churn 
Bose  for  the  Opposite  Party. 

The  decision  of  the  Deputy  Magistrate  was  quashed, 
( I )  l^cause,  the  property  in  dispute  being  ijmaleey  he 
had  no  jurisdiction  to  try  the  dispute  under  Section  318, 
Code  of  Criminal  Procedure,  but  ought  to  have  proceed- 
ed in  the  manner  laid  down  in  Circular  Order  No.  10, 
dated  *6th  April  186^^  ;  and  (2)  because,  a  pottion  of  the 
1  disputed  jitlkur  bcmg  situated  within  the  district  of 
I  Backergunge,  the  Deputy  Magistrate  of  Furreedporc 
I  had  no  juri«Jiclion  with'  reference  to  that  portion  of  the 
I  jnlkur  which  was  admittedly  not  within  the  limits  of  his 
jurisdiction. 

Kemp,  7.— On  the  27th  of  January  last, 
this  record  was  sent  for,  and  notice  was  issued 
on  the  opposite  party.     Both  parties  have 

i  to-day  appeared",  and  the  pleaders  have  been 

!  heard  on  both  sides. 
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We  think  that  the  decision  of  the  Deputy 
Magistrate  in  this  case  must  be  reversed. 

Two  grounds  are  taken  by  Baboo  Doorga 
Mohun  Doss  for  the  petitioner.  First,  that, 
the  property  in  dispute  being  ijmaUe  properly, 
the  Deputy  Magistrate  had  no  jurisdiction  to 
try  the  dispute  under  Section  318,  and  he 
ought  to  have  proceeded  in  the  manner 
laid  down  in  the  Circular  Order  of  this  Court, 
No.  iQ,  dated  16th  April  1863 ;  and  a  decision 
of  this  Court  reported  in  Vol.  XVII.,  Weekly 
Reporter,  page  9,  Criminal  Cases,  has  been 
referred  to. 

The  second  point  taken  is  that,  inasmuch 
as  a  large  poition  of  the  disputed  julkur  is 
situated  within  the  district  of  Backergunge, 
the  Deputy  Magistrate  of  Furreedpore  had  no 
jurisdict^ion  wiih  reference  to  that  portion  of 
ih^  julkur  which  is  admittedly  not  within  the 
limits  of  his  jurisdiction.  Section  318  is 
referred  to,  as  also  a  decision  of  this  Court, 
to  be  found  in  Vol.  XV.,  Weekly  Reporter, 
page  85,  Criminal  Rulings. 

We  think  it  is  clear  from  the  proceedings 
of  the  Deputy  Magistrate,  and  still  more 
abundantly  clear  from  the  documents  filed  in 
this  case,  as  also  in  a  measure  from  the  kye- 
feui  of  the  first  party  themselves,  that  the 
julkur  in  dispute  is  ijmalee,  that  is  to  say, 
that  it  does  beloi^j;  jointly  to  Pergunnah  No. 
17,  of  which  the  2nd  party  are,  according  to 
the  admission  of  the  ist  party,  joint  maltks. 

We  therefore  quash  the  decision  of  the 
Deputy  Magistrate  on  both  points — ist,  that, 
this  being  an  ijmalee  property,  he  ought  to 
have  proceeded  under  the  Circular  Order  and 
Ruling  of  this  Court  referred  to  above,  and, 
2ndlv,  because,  under  Section  318  of  the 
Code  of  Criminal  Procedure,  he  had  no 
power  to  adjudicate  on  any  question  concern- 
ing lands  beyond  the  limits  of  his  jurisdiction. 


The  2nd  March  1872. 

Present : 

The  Honble  H.  V.  Bayley  and  W.  Markby, 

Judges.  • 

Act  V.  of  x86i,  Section  29— Police-officer  (Con- 
▼iction  oO— Violation  of  duty. 

Miscellaneous  Criminal  Case  Xo,  2j  of*iSy2. 

Radhoo  Singh,  Peti/ioner. 

Mr.  M.  L,  Sandyal  for  the  Petitioner. 

Before  a  police-officer  can  be  convicted  of  an  offence  ' 
under  Section  29,  Act  V.  of  1S61,  it  must  be  found  that 
he  is  guilty,  not  of  mere  neglect,  bot  of  deliberate  and 
intentional  violation  of  duty. 

Markby,  J. — The  charge  against  the  pri- 
sioner  in  this  case  is  made  under  Section  29, 


Act  \.  of  1 86 1,  and  the  question  to  be  con-' 
sidered  here  is,  whether  the  prisoner  has  been 
properly  convicted  of  the  offence  under  that 
Section.  That  Section  provides:  ** Every 
**  police-officer  who  shall  be  gnilty  of  "any 
*'  violation  of  duty  or  wilful  breach  or  neglect 
*'  of  any  rule  or  regulation  or  lawful  order 
'*  made  by  competent  authority,  <&c.,  shall  be 
''liable  to  a  penalty  not  exceeding  three 
*'  months*  pay  or  to  imprisonment." 

Now,  I  must  say  that  I  see  no  reason 
whatever  to  doubt  the  conclusion  which  has 
been  arrived  at  by  the  Magistrate  and  the' 
Sessions  Judge,  that  the  police-officer  be- 
haved in  a  m^.nner  which  was  altogether  im- 
proper;  but  the  error  which,  I  think,  has 
been  committed  is  where  the  Judge  of  the 
first  Court  savs :  '*  The  defendant  all  but  ad- 
mits  the  charge."     I  think  that  the  defence 
set  up  by  the  prisoner  was,  if  true,  an  answer 
to  the  charge,  and  one  which,  if  true,  ought  to 
have  prevailed.     His  defence  was  that  he  was 
engaged  in  investigating  another  case,  that  h 
to  say,  he  was  engaged  upon  one  of  the 
duties  of  a  police-officer.     He  is  charged 
with   violating  another  of  the  duties  of  a 
police-officer,  riz.^  his  duty  to  prevent  the 
commission  of  offences,  and  it  is  one  thing  to 
question  the  conduct  of  a  police-officer  as  a 
police-officer  in  not  leaving  one  case  to  inter- 
fere in  another,  and  another  thing  to  say  that 
he  is  guilty  of  an  offence  under  Section  29. 
Before  he  can  be  convicted  of  an  offence 
under  Section  29,  it  must  be  found  that  he 
is  guilty  of   more  than   mere  neglect:  be 
must  be  guilty  of  a  violation  of  his  doty, 
which  must  mean  an  intentional  violation, 
and  therefore  it  was  necessar}*  to  enquire 
in  this  case  whether  or  not  the  violation 
of   duty  was  deliberate  and  intentional,  or* 
whether  (as  the  defence  is),  however  mistaken 
and  erroneous  it  may  have  been,  it  was  the 
result  of  his  opinion  that  he  ought  not  to 
quit  the  performance  of  one  duty  to  perfonn 
another.     Therefore,  I  think  that  the  defence 
set  up  by  the  defendant  that  he  was  acting 
to  the  best  of  his  discretion  has  not  ton 
disposed  of.     I n  regard  to  the  prisoner  ha\ing^ 
gone  to  his  dinner,  I  think  that  it  cannot  be 
relied  upon  in  evidence,  because  it  appears  to 
have  been  done  under  the  direction  of  bis 
superior  officer. 

1  think,  therefore,  that  we  are  boutvl  in  this 
case  to  quash  the  conviction,  and  order  the 
prisoner's  release. 

Bayley,  J. — 1  am  of  the  same  opinion. 
The  particular  facts  of  the  case  put  it  oal  of 
the  purview  of  the  offences  mentioned  in 
Section  29. 
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The  2nd  March  1872. 

Present : 

The  Honble  Sir  Richard  Couch,  A7.,  Chief 
Justice,  and  ihe  Hon'ble  Dwarkanath  Mit- 
ter,  Judge. 

Breach  of  the  Peace— Jurisdiction— Complaint 

— Evidence. 

Miscellaneous  Criminal  Case  No,  1$  of  iSyj. 

Brojendro  Koomar  Rai  Chowdhry  alias 
Dighoo  Baboo,  Petitioner, 

Baboos  Sreenath  Doss  and  Doorga  Mohun 
Doss  for  ihe  Petitioner. 

A  Nfa^&trate  acts  without  jurisdiction  in  makin$r  s^n 

order  binding  a  person  to  keep  the  peace,  when  there 

;  IS  no  complaint  before  him  of  a  breach  of  the  peace 

i  betngc  likely  to  l>c  committed  by  such  person,  and  with- 

!  out  taking  any  evidence  in  the  matter. 

j      The  peiiiioner,  dissaUsfied  with  a  decision 
I  of  the   Deputy  Magistrate  of  Backergun^e, 
i  dated  ihe  13th  November  1871,  applied  to  this 
Court,  under  Section  404,  Act  XXV,  of  1861, 
on  the  following  amongst  other  grounds  : — 
1.  That  the  order  was  based  on  no  legal 
evidence  whatever  as  lo  there  being  any  pro- 
bability of  a  breach  of  the  peace  in  Ramnug- 
ger,  nor  was  there  any  complaint  whatever  on 
;  that  score.  * 
I      2.  That  no  summons  was  served  on  the 
;  petitioner  lo  show  cause  under  Section  283, 
Act  XXV.   of   1861,  and  no  evidence  was 
recorded  in  the  petitioner's  presence  as  to  the 
probability  of  any  breach  of  the  peace  in 
^mnugger. 

Conchy  C.J, — The  order  with  regard    to 

"  Dighoo  Baboo  seems  to   have   been  made 

without  jurisdiction,  because  there  was  no 

•  complaint  before  the  Deputy  Magistrate  wiih 
regard  to  a  breach  of  the  peace  being  likely 

I  to  be  committed  by  him,  nor  was  there  any 
evidence     whatever    taken.     The     Deputy 

*  Magistrate  proceeded  upon  a  supposition  of 
his  own.  He  thought  it  probable,  from  what 
be  had  seen  in  the  other  case,  that  a  breach 
of  the  peace  would  occur ;  but  that  was  not 
suilicient  to  authorize  him  to  make  an  order 
of  that  kind. 

The  order  must  be  annulled. 


The  6th  March  1872. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  W.  Markby, 

Judges, 

Preliminary  Enquiry— I  rregularity— Jurisdic- 
tion—Charg^e— Plea  of  Not  Guilty— Decision 
in  \2  W.  R.  49  (AppUcability  of). 


Reference  to  the  High  Courts  under  Sec- 
tion 4J4  of  the  Code  of  Criminal  Pro- 
cedure^ by  the  Sessions  Judge  of  Mymen- 
singh. 

Government 

versus 

Mohesh  Chunder  Bancrjce  and  others, 

Petitioners, 

Baboo  Nulleet  Chunder  Sein  for  the 
Petitioners. 

The  Court  declined  to  set  aside  the  preliminary  pro- 
ceedings before  the  Magistrate,  because,  though  there 
might  have  been  some  irregularity  in  them,  they  had  not 
been  objected  to  by  the  parties  notwithstanding  that  they 
had  had  full  opportunity  of  doing  so. 

The  decision  m  12  W.  R.49  does  not  apply  to  a  case 
where  a  re}2:ular  charge  was  subsequently  drawn  up, 
g^iving  the  prisoner  full  information  of  the  offence  which 
It  was  intended  to  prove,  still  less  to  an  ordinary  Sessions 
case,  where  the  regularity  of  the  preliminary  proceeding 
is  not  in  question  under  the  plea  of  not  guilty. 

Markby,  J, — It  seems  to  us  that  the 
explanation  of  the  Magifitrate,  which,  of 
course,  must  be  taken  as  truly  setting  out  the 
facts  of  the  case,  clearly  shows  that  there 
was  full  explanation  to  the  parties  of  the 
nature  of  the  case  which  they  were  called 
upon  to  answer,  and  sufficient  time  for  them 
to  give  in  their  answer,  and  enough  oppor- 
tunity to  take  any  objectioft  that  they  might 
think  proper  to  take  to  the  irregularities  of 
the  proceedings,  which  they  did  not  do. 
There  was  no  objection  by  the  defendants 
before  the  Magistrate  that  they  were  in  any 
way  injured  by  the  mode  in  which  the 
enquiry  had  been  conducted  ;  therefore, 
although  it  is  possible,  upon  a  very  close 
scrutiny  of  the  proceedings,  that  there  may 
have  been  some  irregularities,  there  is 
nothing  which  would  justify  the  Court  exer- 
cising the  discretion  given  us  by  Section  404 
by  setting  aside  those  proceedings. 

I  therefore  decline  to  interfere  in  the  way 
that  the  Sessions  Judge  asks  the  Court  to  do. 

I  wish  to  observe  that  the  case  reported  in 
12  Weekly  Reporter  49,  Markby  and  Kemp, 
J  J.,*  and  which  has  been  now  referred  to, 
has  been  altogether  misunderstood.  That 
decision  could  not  possibly  have  any  appli- 
cation where  a  regular  charge  was  subse- 
quently drawn  up,  giving  the  prisoner  full 
information  of  the  offence  which  it  was 
intended  lo  prove  ;  there  a  totally  different 
set  of  considerations  would  arise.  Still  less 
could  it  apply  (as  appears  to  have  been 
thought)  to  an  ordinar}'  Sessions  case,  where 
the  regularity  of  the  preliminary  proceed- 
ings is  not  in  question,  under  the  plea  of  not 

e 


36 


Criminal 


THE   WEEKLY   HSJE^ORTER. 


Mulings.  [Vol.  XVll 


guilty,  as  was  held  in  the  case  Regina  versus 
Nobodeep."* 

"  *Thc  8th  April  i86S. 

Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief  Tuslicey. 
and  the  Hon'ble  J .  P.  Norman  and  W.  Markby,  Judges, 

The  Oueen 
versus 
Nobodecp  Chunder  Gossamce  and  another* 
Mr,  Eglinton  for  the  Crown. 
Mr.  Newmareh  and  Mr.  Woodroffe  for  the  Prisoners. 

This  case  came  on  for  arg^ument  on  points  reserved. 
The  prisoners  had  been  tried  before  Mr.  Justice  Markby 
at  the  Sessions  in  March  1868,  and  convicted  of  dis- 
honestly retaining,  forging,  and  uttering  a  Government 
promissory  note,  and  were  sentenced  to  two  years  rigor- 
ous imprisonment. 

The  following  were  the  judgments  of  the  Court  upon 
one  of  the  points  reserved  :— 


The  main  contention  in  the  case  in  ii' 

W.  R.  was  that  the  reference  to  the  Depuij 

Magistrate  was  illegal,  and  it  was  admitleiJ 

that  it  was  so,  under  the  previous  decisions 

of  this  Couit,  unless  there  was  a  compkint 

either  to  the  superior  Magistrate  or  before  a 

,  police-officer.     It  was  to  cure  this  objection 

that  an  attempt  was  made  by  the  prosecution, 

;  which  attempt  we  considered  to  have  failed, 

!  and  it  is  with  reference  to  this  failarc  that 

I  the  observations  of  the  Court  are  made. 

Bay/ev,    J,— I    concur   in    rejecting  the 
application. 


prisoner  would  have  no  remedy  if  the  chaqrc  had  not 
been  duly  preferred,  but  I  am  of  opinion  that  »fc«« 
the  prisoner  pleaded  to  the  charge  that  he  was  wk 
guilty  of  the  offence  stated  therein,  he  raised  no  ques- 
tion as  to  whether  the  charge  was  duly  preferred  or  wC 
It  is  stated  in  the  caption  that  Mr.  Ryland  was  a  Deprtf 
.      , .  .      ,  ,     Magistrate  and  Justice  of  the  Peace  for  Serampcw; 

Peacock,  C'.y.— The  prisoner  in  this  case  is  charged  1  y^^^  j  ^^^^^  ^^at  makes  no  difference  w'.t'i  regard  to 
with  having  committed  an  ottence  in  Calcutta.     1  he     ^^^  question  now  under  considerat-on,  which  is  roe«^ 

whetJier  proof  ought  to  have  been  given  as  to  whether 


caption  of  the  charge  stated  that  he  had  been  com- 
mitted to  trial  before  the  High  Court  by  W.  H.  Ryland, 
Ksq.,  Deputy  Magistrate  and  Justice  of  the  Peace  of 
and  for  the  district  of  Serampore.  At  the  close  of  the 
case  for  the  prosecution,  it  was  objected,  on  behalf  of 
the  prisoner  Nobodeep,  ist,  that  no  proper  evidence 
had  been  given  of  any  proceeding  having  been  had  by 
the  High  Court,  duly  directing  the  preliminary  investi- 
gation to  be  made  by  the  Magistrate  at  Serampore; 
and,  2ndly,  that  no  proper  evidence  had  been  given  of  a 
direction  to  transfer  the  trial  of  the  prisoner  to  this 
Court,  and  that,  accordingly,  the  learned  Judge  who  tri«i 
the  case  should  have  directed  the  prisoner  to  be  acquitted. 
The  prisoner  had  pieced  not  guilty,  and  the  question 
which  arises  upon  this  portion  of  the  case  is,  whether 
the  plea  of  not  guilty  of  the  offence  stated  in  the  charge 
raised  any  question  as  to  the  authority  of  the  oflRcer  who 

preferred  that  charge.        ,.    ^  ■.,.-,.  ,.       ^ 

There  is  no  doubt  that  this  Court  had  jurisdiction  to 
try  the  prisoner  for  the  offence  committed,  if  a  charge 
had  been  made  against  him  by  a  person  authorized  to 
make  that  charge  (read  Sections  3,  4,  and  6  of  Act  Xlll. 
of  1S65) ;  and  when  this  Court,  being  a  Court  of  superior 
jurisdiction, put  the  prisoner  on  his  trial  upon  that  charge. 
It  must,  in  my  opinion,  be  assumed,  until  the  contrary  was 
shown,  that  the  charge  has  been  preferred  by  an  ol^cer 
competent  to  prefer  it ;  ajfd,  even  if  the  charge  had  no 
caption  at  all,  in  my  opinion,  when  he  was  put  upon 


diction  of  a  superior  Court,  but  that  which  specially 
appears  to  be  so ;  and,  on  the  contrary,  nothing  shall  be 
intended  to  be  within  the  jurisdiction  of  an  inferior 
Court,  but  that  which  is  so  expressly  alleged,  Peacock 
v.  Bell  and  Kendall  (1  Wm.  Saunders  74b). 

Section  3  of  Act  XIII.  of  1865  does  not  require  the 
officer  making  the  charge  to  set  forth  his  jurisdiction, 
but  it  merely  requires  the  charge  to  state  for  what 
offence  the  person  is  so  committed  or  held  to  trjal; 
and  I  am  of  opinion  that  the  charge  would  be  pre^med 
to  be  sufficient,  if  the  caption  had  merely  stated  that  a 
charge  had  been  duly  preferred  against  him  j  and  if 
that  would  have  been  sufficient,  it  would  also  have  been 
sufficient  if  the  Court  had  stated  that  the  charge  had 
been  preferred  against  him,  because,  when  a  superior 
Court  put  him  on  his  trial  upon  a  charge  preferred 
against  him,  it  would  be  presumed  that  it  had  been 
duly  preferred.     I  by  no  means  intend  to  say  that  the 


*  Reported  in  extcnso  as  a  foot-note  at  p.  71,  Criminal 
^  Rulings,  Vol.  XV.,  W.  R. 


Mr.  Ryland  had  authority  to  send  up  the  charge.  If 
he  had  no  authority  to  send  up  the  charge,  there: 
were  two  courses  open  to  the  prisoner.  He  ni^ 
have  applied  to  the  Court  to  quash  the  charge,  brinj^wjf 
to  the  notice  of  the  Court  the  fact*  upon  which  he  con* 
tended  that  the  officer  had  no  jurisdction  lo_ prefer  itv 
or  he  might  have  pleakd  to  the  jurisdiction  iif  the. 
Court,  shewing  that  Mr.  Ryland  had  no  jurisdictitJH 
to  prefer  it ;  or  if  it  appeared  on  the  face  of  the  chai|pt| 
and  the  caption  that  Mr.  Ryland  had  no  jurisdictioB  tai 
prefer  it,  he  might  possibly  have  demi^rred-  It  kasi 
been  held  that  objections  to  the  jurisdictioa  may  1« 
taken  by  demurrer  if  the  objection  appears  upon  tte' 
face  of  the  indictment  and  caption,  and  that  the  **"*_^ 
jurisdiction  may  also  be  pleaded  specially  if  the  dete* 
does  not  appear  on  the  face  of  the  indictment,  mf-v 
has  been  held  that,  from  the  nature  of  the  plea  of  w» 
of  jurisdiction,  it  must  evidently  bj  pleaded  beforew 
general  issue,  because,  by  pleading  not  guilty,  the  dekm 
ant  admits  th*  power  of  the  Court  to  try  hira,  and  rclo» 
his  case  to  their  decision.  See  Chilty  s  Criminal  l^ 
43S,  and  cases  there  cited.  The  prisoner,  therefore,  pleaaj 
ing  not  guilty  in  this  case,  admitted  the  jurisdktioo  cf 
the  Court  and  of  the  Jury  to  try  him  for  tnfc  offence,  Mm 
it  was  no  part  of  thj  issue  which  the  Jury  were  sworo 
to  try  upon  the  plea  of  not  guilty,  whether  Mr.  Ryliw 
had  jurisdittion  or  not.  , 

I  am.  therefore,  clearly  of  opinion  that  the  rulinf  otI"C 
learned  Judge  was  right  in  holding  that,  upon  the i*** 
which  the  J  ury  had  then  to  try,  it  wa*?  unnecessary  to  sp'*! 
any  evidence  with  regard  to  Mr.  Ryland*s  jurisdictioa. 
•  •*#•* 

It  appears  to  me  that  there  is  no  force  in  the  <*i*^"2. 
and  that  the  judgment  must  sUnd.     The  pris«nw  wwi 
be  remanded  to  jail  to  undergo  the  sentence  -w-hich  fc» 
been  passed  upon  them. 

Norman,  7. — I  concur. 

Markbv,  f.—l  a^ree  su'jslantially  with  the  ( h»fi 
Justice.  '  1  think  all  that  is  put  in  issue  by  the  p»<*J« 
not  guilty  on  this  charge  is  what  follows  the  wort 
"charge,"  just  as  on  an  indictment  presented  by  a 
Grand  Jury  all  that  is  put  in  issue  is  what  follow*  t** 
word  "  present."  I  think  it  would  lead  to  the  K^^^ 
inconvenience  if  on  every  trial  the  correctness  «  w 
procedure  by  which  the  prisoner  wis  brought  before 
the  Court  was  considered  as  challenged.  . 

I  therefore  think  I  was  right  at  the  trial  in  refu*m20 

leave  to  the  Jury  ^ny  question  as  to  whether  the  *"* 

gistrate  at  Serampore  had  been  duly  authonzed  to  M" 

the  preliminary  enquiry.  ,      , 

#       t       »        #       #       »        •       •       •      • 
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The  8th  March  1872. 
Present  : 


Th&Honble  H.  V.  Bayley  and  W.  Markby, 

Judges. 

Emmisation  of  Complainant— Interference  of 

High  Court. 

Reference  to  the  High  Court,  under  Sec- 
tion 4J4  of  the  Code  of  Criminal  Pro- 
cedure, by  the  Officiating  Magistrate  0/ 
Rungpore. 

Kabil  Niisvo  Pyada 

versus 

Baharullah  and  others. 

The  not  examining  a  complainant  and  not  reducinsr 
his  examination  into  writing  is  not  such  an  irregularity  as 
to  require  the  interference  of  the  High  Court  in  a  trivial 
rase,  unless  it  appears  prol)able  (of  which  there  was  no 
sui^estiun  in  the  present  case)  that  a  fresh  investigation 
would  produce  a  different  result. 

Markhy,  ^.— Wk  do  not  think  it  necessary 
10  direct  the  Joint  Magistrate  to  re-open 
these  proceedings,  merely  because  there  is  not 
upon  the  record  anything  to  show  that  the 
complainant  was  examined,  and  his  examina- 
tion reduced  into  writing.  That  is  an  irre- 
gularity no  doubt,  but  not  suoh  as  requires  us 
to  interfere  in  such  a  trivial  case,  unless  we 
think  it  probable  that  a  fresh  investigation 
would  produce  a  different  result,  and  of  that 
ihere  is  no  suggestion.  The  Magistrate  does 
not  appear  10  have  been  called  upon  to 
explain. 


The  9th  March  1872. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  W.  Mark  by, 

Judges, 

Code  of  Criminal  Procedure,  Section  62— Posses- 
sion of  Land— Breach  of  the  Peace— Jurisdic- 
tion—High  Court  (Powers  of)— Pleaders 
(Right  of,  to  be  heard). 

Reference  to  the  High  Court,  under  Sec- 
tion 424  9/  ^^^  ^^^^  ^^  Criminal  Pro- 
cedure, by  the  Sessions  Judge  of  A fy men- 


sing  h. 


Sheikh  Laloo 

versus 
Adam  Sircar. 


Government 

versus 

Surjakant  Acharjia. 

Dengoo  Sheikh 
versus 

Adam  Sircar  and  others. 

Baboo  Xullit  Chunder  Sein  for 
Sheikh  Laloo. 

Baboo  Greeja  Sunliur  Mujoomdar  for 
Surjakant  Acharjia. 

The  purchaser  of  an  interest  in  land  at  a  sale  in  exe- 
cution  of  decree  obtained  an  order  for  possession  under 
Section  363  or  364,  Act  V 1 1 1 .  of  1 S59,  and  a  dispute  arose 
between  him  and  another  person,  who  had  some  interest 
in  the  land,  as  to  what  passed  under  the  sale-certificate. 
Without  ascertaining  the  rights  of  the  parties,  the  Magis- 
trate made  certain  orders,  the  effect  of  which  was  to 
exclude  the  auction-purchaser  for  some  time  from  exercis- 
ing the  right  alleged  to  have  passed  to  him  under  the  pur- 
chase. Hkld  that  the  Magistrate  ought  to  have  made 
no  order  at  all  with  reference  to  the  property,  leaving 
it  to  the  parties  to  determine  their  rights  in  the  Civil 
Court,  and  that  he  had  ample  power  under  the  Section 
to  do  what  was  necessary  to  prevent  a  breach  of  the 
peace. 

The  High  Court  may  interfere  with  and  quash  an  order 
passed  by  a  Magistrate  under  Section  62,  Code  of  Crimi- 
nal Procedure,  when  theoMer  is  such  that  it  was  beyond 
the  power  and  out  of  the  jurisdiction  of  the  Magistrate 
t)  make  it. 

Qutere. — Whether  pleaders  hav#  a  right  to  be  heard  in 
such  cases. 

Markby,  J. — I  thlnk  this  is  one  of  the 
cases  in  which  the  Magistrate  has  mistaken 
the  nature  of  the  proceedings  contemplated 
by  Section  62.     The  nature  of  that  Section  is 
explained  by  the  Chief  Justice  in  the  case 
referred  to  in  Vol.  Xl\\,  \V.  R.,  p.  50,  viz,, 
that  it  is  intended  to  apply  to  cases  in  which 
there  might  be  imminent  risk  of  danger,  and 
where  it  is  necessary  to  act  speedily  in  order 
to  prevent  that  danger.     'I'he  case  which  the 
j  Magistrate  had   to   deal  with  here   is  this. 
One  of  the  parties,  being  purchaser  of  an 
interest  in  land  at  a  sale  in  execution  of  decree, 
I  had  got  an  order  for  possession  either  under 
I  Section  263  or  264,  Act  VIIL  of  1859.    There 
wastl  dispute  between  him  and  another  person, 
j  who  had  some  interest  in  the  land,  as  to  what 
I  pasged  under  the  sale-cenificate,  and  we  must 
assume  that  the  INIagistrate's  apprehension 
I  was  well  grounded  that  one  of  the  parties, 
at  any  rate,  was  prepared  to  use  force  in 
carrying  out  his  view  of  his  rights.     Under 
these  circumstances,  the  iMagistrate,  without 
in   any   way  ascertaining  the  rights    of  the 
parties,  made  three  orders  which  in  effect 
excluded  the  auction-purchaser  for  a  consi- 
derable time  from  any  exercise  whatever  of 
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the  right  which  he  alleged  to  have  passed  to 
him  under  the  purchase.  That  is  not,  in  my 
opinion,  the  soit  of  order  contemplated  by 
Section  62,  which  only  provides  that  the 
Magistrate  may  direct  '  any  person  to  abstain 
"  from  a  cer/ain  act  or  to  take  certain  order 
*•  with  certain  property  in  his  possession  or 
^^  under  his  management!' 

The  proper  course  for  the  Maj,MStrate  to 
have  adopted  in  this  case  was  to  have  made 
no  order  at  all  with  reference  to  the  property, 
leaving  it  to  the  parlies  in  the  Civil  Court 
to  determine  what  their  rights  were,  and  he 
had  ample  power  to  do  ail  that  was  necessary 
to  prevent  the  breach  of  the  peace  appre- 
hended under  that  Section  of  the  Procedure 
Code  which  is  provided  for  that  purpose. 

It  is  contended,  however,  that  we  have  no 
power  to  interfere,  because  it  has  been  held 
that  the  order  imder  Section  62  is  not  a 
judicial  proceedinj^.  No  doubt,  that  would 
have  been  so,  if  the  Magistrate  had  confined 
himself  to  that  sort  of  order  which  Section 
62  empowers  him  to  make ;  but  he  has  gone 
beyond  that  power,  and  has  entirely  excluded 
a  man  from  the  enjoyment  of  his  properly 
without  any  enquiry  whatever  as  to  what  the 
nature  of  his  rights  is.  That  being  clearly 
out  of  the  Magistrate's  jurisdiction,  we  have 
undoubtedly  power  to  quash  his  order.  It  is 
not  necessary  fJr  us  to  go  into  the  other 
questions  raised  by  the  Sessions  Judge. 

We  may  add  that  in  this  case  we  only 
heard  the  pleaders  under  reservation  of  the 
question  as  to  whether  or  no  pleaders  in  a 
case  of  this  kind  have  a  right  to  be  heard. 
As  far  as  our  experience  goes,  the  practice 
of  pleaders  appearing  in  such  a  case  is  en- 
tirely a  novel  one,  and  seems  only  to  have 
grown  up  within  j^he  last  two  years,  and 
without  observation.  We  have  not  been  able 
to  discover  any  direct  sanction  of  the  Court 
to  such  a  practice,  and  it  seems  to  us  to 
require  consideration  whether  it  ought  to 
continue. 

Baytew  J, — I  concur. 


Bahoos    Doorga  Mohun  Dost    and     Iskut 
Ch under  Chucker butty  for  the  Petitioner. 

Before  convictinff  a  person  under  Section  1 74  of  the 
Penal  Code,  it  is  necessary  to  prove  that  he  ha4l  notice  U 
appear  at  a  certain  time  and  place,  and  that  he  did  nol 
do  so. 

Markhyy  J. — I  thixk  the  order  of  the 
Deputy  Magistrate  in  this  case  also  must  be 
quashed.  As  a  general  rule,  it  is  not  usual  la 
fine  a  defendant  for  non-appearance  before 
the  Court  in  addition  to  estreating  his  re- 
cognizance  ;  but,  as  a  matter  of  law,  we  cannot 
say  that  the  Court  might  not  aciopt  such  2 
course,  if  it  sees  good  reasons  for  so  doing.  Bol 
by  the  plain  words  of  Section  174,  unda 
which  the  petitioner  has  been  convicted,  il  was 
clearly  necessary  to  prove  that  he  had  notice 
to  appear  at  a  certain  time  and  at  a  certain 
place,  and  that  he  did  not  do  so.  I'he  evidence 
has  been  read  out  to  us,  and  all  that  appears  f  roiq 
It  is  that  the  petitioner  bound  himself  under  th^ 
recognizance  to  appear  when  called  upon* 
There  is  nothing  whatever  to  show  that  he  was 
called  upon  to  appear  at  all.  still  less  that  he  was 
called  upon  to  appear  at  a  certain  time  and 
place.  I'nder  these  circumstances,  therefore, 
there  is  no  evidence  to  support  the  charge, 
which  consists  in  the  petitioner  intentionaily 
omitting  to  attend  at  the  place  where,and  at  the 
time  when,  he  was  legally  bound  to  auend  in 
obedience  to  a  summons  of  Court.  We,  there- 
fore, quash  the  order  of  the  Deputy  Magis- 
trate. 

Bay  ley,  J, — I  am  of  the  same  opinion. 


The  9th  March  1872. 

Present :  •  • 

The  Honble  H.  V.  Bay  ley  and  W.  Markby, 

Judges. 

Penal  Code,  Section  174— -Non-attendaQce  before 

Court— Evidence. 

Miscettaneous  Criminal  Case  Xo,  2^  of  iS'j2. 
Shib  Pershad  Chuckerbulty,  Petitioner, 


The  9th  March  1S72. 
Present  : 

The  Ilon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Code  of  Criminal  Procedure,  Section  319 — Leoe. 
of  property  attached* 

Reference  to  the  High  Courts  under  High 
Court's  Circular  Xo.  77,  dated  -the  ipk 
June  iS6j,  h\  the  Officiating  Magistrati 
of  Dacca, 

Greesh  Chunder  Doss,  Lessee,  Applicant, 

A  Magistrate  may  lease  land  attached  under  Sectioa 
319,  Code  of  Criminal  Procedure. 

A  bstract  of  doubtful  point. 

Whether  there  is  any  provision  in  the  laj 
by  which  a  Magistrate  is  entitled  to  lease 
wMr// attached  under  Section  319,  CriminJ 
Procedure  Code  ? 
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What  is  to  be  done  with  land  attached 
under  Section  319? 

Opinion  of  Officer  making  reference. 

1  am  under  the  impression  that  land  so 
attached  may  be  let  out. 

Mr.  Maclean  considered  this  wrong,  and 
opset  a  farm  made.  The  land  in  questitn 
was  a  chur  without  ryots,  the  value  of  which 
arose  from  its  "  bonkor," 

Remarks  by  the  Sessions  Judge. 

Mr.  Officiating  Magistrate  Maclean's  pro- 
cedure might  perhaps  be  correct  in  the  case 
of  inhabited  villages,  but  in  the  present 
tnatter  I  think  he  was  wrong.  The  value  of 
the  chur  consisted  in  the  crop  of  grass  grow- 
;  ing  spontaneously  on  it ;  if  this  were  not  leased 
rto  some  party,  it  would  be  carried  off  by  the 
jungle-cutters,  of  whose  identity  there  could 
Sh*  no  trace  found  afterwards ;  and  whoever 
might  be  successful  in  the  Civil  Court  would 
:liave  additional  difficulty  in  proving  mesne- 
profits,  and  the  loser  would  have  to  pay  with- 
out having  collected  a  rupee. 

yudgment  of  the  High  Court. 

Kemp^  'J. — We  concur  in  the  view  taken 
by  the  Sessions  Jtidge.  We  direct  that  the 
lessee  be  restored  to  i>ossession  under  the 
lease  granted  to  him  by  Mr.  Lyall. 


The  28th  November  1871. 

Present : 

The  Hon'ble  Sir  Richard  Couch.  A7.,  Chief 
Justice^  G.   Loch,   L.  S.  Jackson,   F.  A. 
Glover,     Dwarkanath     Mitter,     and     W. 
Ainslie,  Judges.  I 

"RegistratMm  Act  (XX.  <^  186$),  Sections  93  and  ' 
95— Jiirisdictioii->Prosecntion  by  Magistrate 
as  Sub-Registrar.  ' 

^isceltaneo'us  Crimitiat  Case  Xo.  8g  of  i8yi.  \ 

The  Government  of  Bengal,  Petitioner,       I 

versus  j 

Heera  Lall  Dass  and  others,  Opposite  Party.  \ 

The  Legal  Remembrancer  (Mr.  Bell)  for 
the  Petitioner. 

Air.  G.  Gregory  for  the  Opposite  Party. 

The  proceedings  of  a  Magistrate  who  tries  prisoners 
chained  with  having^  committed  offences  under  Sections 
%  and  95  of  the  Rejg^stration  Act,  XX.  of  1S66,  are  not 
nlegal  and  without  jurisdiction  or  otherwise  bad,  merely 
because  the  prosecution  was  (with  the  sanction  of  iht 
Rej^trar  to  whom  he  was  subordinate)  instituted 
Sjifainst  the  accused  by  the  same  Magistrate  in  his 
official  capacity  of  Sub*Kegistrar. 

Vol.  XVII. 


On  the  i^t^th  September  iSfr,  this  case  was 

referred  to  a  Full  Bench  by  Macpherson 

and    Glover.    JJi    "^^^^^h     the  folloiving 

remarks : — 

Macpherson.  J. — This  case*  has  been  sent 
for  by  the  Court,  under  Section  404  of  the 
Criminal  Procedure  Code,  upon  the  applica- 
tion of  the  Government. 

The  prisoners  were  convicted  under  the 
Registration  Act,  1866,  by  the  Assistant 
Magistrate  of  MuJbhannee  in  the  district 
of  Tirhoot.  One  was  convicted  of  false 
personation  under  Section  93 ;  the  other 
two  of  abetting  false  personation  under 
Section  94. 

It  appears  that  the  Sub- Registrar  of 
Mudbhunnee  is  also  Assistant  3lagistrate 
(with  powers,  of  a  Subordinate  Magistrate 
of  the  first  class).  It  having  come  to  his 
knowledge,  in  his  official  capacity  as 
Registering  Office r,  that  an  offence  under 
the  Registration  Act  bad  been  committed, 
the  Sub- Registrar,  with  the  sanction  of  the 
Registrar  to  whom  he  is  subordinate,  in- 
stituted a  prosecution.  Subsequently,  as 
Assistant  Magistrate,  he  tried  the  accused, 
and  convicted  them — their  own  admissions 
being  the  chief  evidence  against  them. 

On  appeal,  the  Judge  (considering  that 
Section  426  cured  all  the^ other  irregulari- 
ties) quashed  the  conviction  and  proceedings, 
on  the  ground  that,  in  trying  the  case,  the 
Assistant  Magistrate  acted  without  jurisdic- 
tion, because  he  had  himself,  in  his  capa- 
city of  Sub- Registrar,  instituted  the  pro- 
secution. The  Judge,  in  so  deciding,  stated 
that  he  followed  the  rule  laid  down  by  a 
Division  Bench  of  this  Court  in  the  case  of 
Bharut  Chunder,  Xiy.  Weekly  Reporter, 
p.  74,  Criminal.  • 

On  the  8th  of  July,  a  rule  was  granted,  call- 
ing upon  Heeralall,  Bachwa  Dhannk,  and 
Moti  Lall,  to  show  cause  why  the  order  of  the 
Sessions  Judge  should  not  be  quashed  ;  and 
they  have  now  appeared  to  show  cause 
through  Mr.  Gregory,  their  Counsel. 

Oq  behalf  of  the  prosecution,  it  is  contend- 
ed that  the  Assistant  Magistrate  had  juris- 
diction to  try  the  prisoners,  and  that  this 
Courts  as  a  Court  of  Revision,  onght  to  set 
aside  the  order  of  the  Judge,  and  to  declare 
that  the  conviction  was  right;  and  we  are 
asked  to  order  the  prisoners  to  be  apprehend- 
ed and  sent  to  prison,  so  that  the  sentences 
passed  upon  them  respectively  may  be  carried 
out.  

*  The  record  of  the  case  was,  under  Section  404  of  the 
Criminal  Procedure  Code,  called  for  by  Mitter  and 
Ainslie,  JJ.,  by  order  of  the  8th  of  July  last. 
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Section  95  of  Act  XX.  6f  1866  says: 
"  A  prosecution  for  any  offence  under  this 
**  Act  coining  to  the  knowledge  of  a  Regis- 
"  tering  Officer  in  his  official  capacity  may  be 
"  instituted  by  *  *  *  *  [with  the 
'^  sanction  of  the  Regi^»tra^  to  whom  he  is 
*' subordinate]  the  Sub- Registrar  in  whose 
"*  *  sub-district  *  *  *  the  offence 
'*has  been  committed.  All  prose:utions 
"  nnder  this  Act  shall  be  instituted  befoi'e  a 
''person  exercising  the  powers  of  a  Magis- 
''  trate  or  a  Sub-Magistrate  of  the  first  class." 

Section  21  of  the  Code  of  Criminal  Pro- 
cedure gives  the  Criminal  Courts-  of  the 
several  grades  (according  to  their  several 
powers)  jurisdiction  in  respect  of  offences 
punishable  under  the  Indian  Penal  Code  or 
under  any  special  or  local  law  (except 
offences  which  are  by  any  such  law  made 
punishable  by  some  other  authority  therein 
specially  mentioned),  and  declares  that  in 
(he  investigation  and  trial  of  offences  they 
shall  be  guided  by  the  provisions  of  the  Pro- 
cedure Code. 

Thus,  nnder  Section  95,  the  Sub-Registrar 
may  institute  a  prosecution  before  a  person 
exercising  the  powers  of  a  Magistrate  or  Sub- 
Magistrate  of  the  first  class;  and,  under 
Section  21  of  the  Procedure  Code,  such 
last-mentioned  q^cer  has  (subject,  of  course, 
to  the  provisions  of  the  law  as  to  the  local 
limits  within  which  he  may  exercise  his 
powers)  jurisdiction  in  respect  of  the  offence 
charged. 

There  is  nothing  in  Section  95  to  indicate 
that  the  Magistrate,  before  whom  a  prosecu- 
tion is  instituted,  must  be  a  person  different 
from  the  person  who  is  Sub-Registrar. 

But  it  is  said  that  a  man  cannot  be  Judge 
in  a  case  in  which-he  has  an  interest  [XIV. 
W.  R.  74,  Criml.]. 

It  is  hard  to  see  what  interest  a  Sub- 
Registrar  or  Registrar  can  ordinarily  have 
in  a  prosecution  instituted  by  him  under  the 
Registration  Act.  The  word  interest,  when 
used  with  reference  to  the  question  whe- 
ther a  Judge  is  or  is  not  disqualified  .from 
trying  a  case,  commonly  means  either  pecu- 
niary interest  in  the  result,  or  an  interest  by 
reason  of  personal  relationship;  and  the 
mere  existence  of  circumstances  from  which 
a  suspicion  of  favor,  or  a  possibility  of 
bias,  may  arise,  does  not  produce  the  same 
disqualifying  effect  as  a  pecuniary  interest. 
(The  Queen  v.  Rand,  L.  R.,  1  Q.  B.  230; 
Reg.  v  Dean  of  Rochester,  20  I..  J.,  Q.  B., 
467.)  In  the  case  before  as  it  is  not  sug- 
gested that  the  Assistant  Magistrate  could 
have  had  any  pecuniary  or  personal  interest 


in  the  prosecution.  There  is  no  groond  fori 
any  suspicion  of  favor  or  disfavor  on  Im: 
part.  The  offence  charged  was  in  no  sense 
an  offence  against  him,  or  affecting  him  per- 
sonally. He  was  not  injured  or  attempted 
to  be  injured  in  his  capacity  of  Sub-Regis* 
trar  or  otherwise,  either  directly  or  mdirecriy, 
by  any  of  the  prisoners.  So  that,  in  hjsti- 
luting  the  prosecution,  the  Sub- Registrar — 
and,  in  trying  the  prisoners,  the  Assistant 
Magistrate — had  no  interest  of  any  kind  in 
the  matter,  one  way  or  other. 

It  is  next  argued  that  the  mere  fact  of 
his  having,  as  Sub- Registrar,  inslitutcd  or 
initiated  the  prosecution  disqualified  the 
Assistant  Magistrate  from  dealing  wkh  the 
case  as  Judge.  But  the  case  of  WUda  v. 
Russell  (L.  R.,  I  C.  P.  723)  is  an  authoring 
to  the  contrar}'.  There  it  appeared  that  the 
Justices  for  the  C^ounty  of  Kent  had  mada 
an  order  which  Mr.  Wildes,  the  Clerk  of 
the  Peace  for  the  Countv,  refused  to  cams 
out.  The  Justices  referred  the  matter  \st 
a  Committee  of  their  members.  The  Com- ; 
mittee  came  to  the  conclusion  that  Wildes 
had  been  guilty  of  a  misdemeanour  in  his 
office  of  Clerk  of  the  Peace,  and  recoai- 
mended  a  prosecution  of  him  by  the 
County  Treasurer.  The  Treasurer  acocmiing* 
ly  brought  the  matter  before  the  Justices  at 
Quarter  Sessions,  and  they  adjudged  that 
Wildes  had  been  guilty  of  misbeha\iour  io 
his  office,  and  removed  him  therefrom.  The 
question  was  raised  whether  the  Court* 
which  took  upon  itself  to  discharge  Wildes 
from  his  office,  was  a  Court  competent  to 
dispose  of  the  matter,  or  whether  their  pi»- 
ceeding  was  illegal  and  void,  either  in  respect 
of  their  acting  as  Judges  in  thei)*  own  cause% 
or  of  their  being  Judges  and  also  parties  in- 
terested, it  being  alleged  that  there  was  an 
interest  as  prosecutor  in  those  Justices  who 
directed  the  Treasurer  to  prosecute  the  in*^ 
qtiiry.  The  case  came  before  the  Court  ot 
Conimon  Pleas.  In  delivering  judgment, 
Mr.  Justice  Willes,  after  showing  that  the 
Justices  had  no  pecuniary  interest  in  the 
matter,  continued  :  **  As  to  the  other  point 
that  they  were  both  prosecutors  and  Judges, 
I  cannot  bring  myself  to  feel  any  doubt  As 
well  might  it  be  said  that  a  Judge  who  sees 
an  offence  committed  before  him,  and  directs 
a  bill  to  be  sent  up  to  the  Grand  Jury,  oagbt 
to  withdraw  from  the  Bench  when  the  charge 
comes  to  be  tried.  I  cannot  regard  the 
Justices  who.  so  to  speak,  took  notice  of  the 
alleged  contumacy,  and  complained  of  it  and 
suggested  a  prosecution,  as  parties  to  the 
proceedings.'' 
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Byles,  J.,  was  of  the  same  opinion.  He 
ibserved  that,  in  making  the  order  in  ques- 
ion,  the  justices  ''could  have  no  interest, 
mless  it  may  be  said  that  they  have  been  in- 
erested  in  getting  rid  of  an  obnoxious  per- 
son. That,  however,  is  an  interest  which 
aich  a  tribunal  must  always  have.  The 
Matute,  which  give$  them  jurisdiction  to  re- 
move the  officer,  confers  upon  them  that 
interest/' 

Montague  Smith,  J.,  says :  *•  Then  it  is 
said  the  Justices  were  both  parties  and 
Judges  in  the  matter.  But  the  maxim, 
*Neroo  sibi  esse  judex  vel  suis  jus  dicere 
debet,'  cannot  have  any  reference  to  a  state 
of  things  like  this,  ivhere  the  relation  is  by 
Staiulty  and  the  Judges  have  a  duty  impos- 
fi  upon  them  to  investigate  and  decide, 
Bnppose  the  Clerk  of  the  Peace  were  wil- 
liiUy  to  falsify  a  record  of  the  Court,  is  it 
to  be  said  that  they  have  not  power  to  bring 
Urn  before  themselves,  and  investigate  such 
t  charge  ?  It  would  plainly  be  their  duty 
to  do  so,  and  the  same  principle  must  apply 
to  any  other  offence. " 

In    the    case    of    the    Queen    v.   Mookta 

Sing  (XIII.  W.  R.  6o,  Criml.),  a  Sessions 

!  Judge,  before  whom  a  witness  gave  evidence 

which  turned  out  to  be  false,  made  a  com- 

I plaint  against  him  before  the  Magistrate,  and 

I  was  examined  as  a  witness  by  the  Magistrate. 

[The    Sessions    Judge  afterwards   tried   the 

[Case    himself   with    assessors,    and   in   the 

recourse  of  the  trial  before  himself  was  sworn, 

[jmd  gave  his  evidence  as   a   witness.     On 

»pealthe  conviction  was  upheld.     In  giving 

^dgment,  Norman^  J,,  says :  '*  No  doubt, 

pt  is  extremely  inconvenient  that   a  Judge 

jilting  without  a  Jury  should  try  a  case  in 

rrhich  he  himself  is  the  complainant  and 

principal  witness.     I  should  have  no  doubt 

that,  if  he  has  any  personal  or  pecuniary 

^interest  in  the  subject  of  the  charge,    he 

is  disqualified  from  trying  it.     But  if  that 

is  not  the  case,    if  the  Judge   in   making 

the  complaint  has  merely  acted  in  discharge 

of  his  duly  as  a  public  officer,  I  think  we 

must  say  that  he  is  not  incompetent  to  try 

the  case." 

Under  Section  68  of  the  Criminal   Pro- 
xedure  Code,  a  Magistrate  may,  without  any 
pmplatnt  being  made  to  him,  take  cogni- 
ice  of  any  offence  which  may  come  to  his 
[nowledge,  and  may  issue  a  summons,  &c., 
the  same  way  as  if  a  complaint  had  been 
»ade.    It  is  the   daily   practice  for  ever}* 
^ft^strate    in    India    to    act    under    this 
'tion ;  and  it  has  never  been  suggested,  so 
Ur  as  I  am  aware,  that  a  Magistrate  had  not 


jurisdiction  to  try  a  case,  merely  because, 
acting  under  the  direction  of  the  law,  he  had 
in  his  official  capacity  initiated  the  proceed « 
ings. 

Again,  Section  172  of  the  Criminal  Proce- 
dure Code  expressly  authorizes  a  Court  of 
Session,  when  any  one  of  certain  offences 
specified  are  committed  before  it  or  under  its 
own  cognizance,  to  charge  a  person  for  such 
offence,  and  to  commit  and  try  such  person 
upon  its  own  charge.  Such  an  authority 
never  could  have  been  given  by  the  Legis- 
lature, if  the  mere  fact  of  having  himself  in 
his  official  capacity  initiated  the  proceedings 
had  been  deemed  a  disqualification  for  him 
afterwards  sitting  as  Judge.  This  Section 
is  relied  on  for  the  prisoners  as  showing  that 
the  Legislature  found  it  necessary  specially 
to  authorize  the  Sessions  Judge  to  hold  the 
trial  in  such  a  case.  Probably  the  special 
object  of  the  Section  was  merely  to  prevent 
the  necessity  of  having  to  send  such  cases 
before  a  Alagistrate  at  all.  But,  whatever 
may  have  been  the  cause  which  moved  the 
Legislature  to  pass  Section  172,  it  clearly 
admits  the  principle  that  the  having  initiated 
the  prosecution  is  not  necessarily  a  reason 
why  a  Judge  should  be  deemed  disqualified 
from  presiding  at  the  trial  of  the  accused. 

The  case  of  Bharut  Chunder  in  XIV. 
W.  R.,  p.  74,  Criminal,  is  itie  only  reported 
case  in  which  the  precise  point  raised  before 
us  has  been  expressly  decided.  The  judg- 
ment of  the  Court  is  very  short:  "We 
think  that,  on  the  principle  that  no  one  should 
be  a  Judge  in  any  case  in  which  he  is  him- 
self interested,  as  also  on  the  principles  laid 
down  in  a  decision  of  a  Division  Bench  of 
this  Court  to  be  found  in  XIII.  \V.  R.,  p.  66, 
Criminal,  the  Magistrate^  ought  not  to  have 
tried  this  case." 

The  learned  Judges  rely,  firstly,  on  the 
principle  that  no  one  should  be  a  Judge  in 
a  case  in  which  he  is  himself  interested ;  and, 
secondly y  on  the  decision  in  The  Queen 
V.  Chunder  Sekur  Roy,  XIII.  \V.  R,,  p.  66, 
Criminal.  In  the  case  now  before  us,  the  judge 
was  not,  as  I  have  already  shown,  himself  inter- 
ested in  the  result.  And  as  regards  the  case  of 
Chunder  Sekur  Roy,  1  am  of  opjnion  that 
it  in  no  way  determines,  or  even  bears,  upon 
the  question  which  we  have  to  decide. 

In  addition  to  that  case  (which  overrules 
a  previ'>us  decision  reported  in  VIII.  \V,  R., 
p.  61,  Criminal),  another  case  has  been 
relied  on,  which  is  reported  in  XII.  W.  R., 
p.  18,  Criminal.  But  these  cases  do  not  deal 
with  any  questions  arising  tinder  the  Regis- 
tration Act,  but  with  questions  which  have 
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been  raised  on  various  Sections  of  the  nth 
Chapter  of  the  Criminal  Procedure  Code. 
These  Sections  are  peculiar  in  their 
language,  and  no  argument  founded  on  themi 
or  on  the  decisions  of  the  Courts  upon  them, 
can  in  any  way  indicate  the  decision  at  which 


of  a  Magistrate  who  tries  prisoners  diar^eil; 
with  having  committed  offences  mider  Sec- 
tions 93  and  95  of  Act  XX.  of  1866  are 
illegal  and  without  jurisdiction  or  otherwise 
bad,  merely  because  the  prosecation  -was 
(with  the  sanction  of  the  Registrar  to  whom 


we  ought  to  arrive   with   reference  to  the  j  he  was  subordinate)   instituted  against  tlie 
provisions  of  the  Registration  Act,  which  are  !  accused  by  the  same  Magistrate  in  bisoflkia) 
wholly  different.     It   may   be   that,    under  |  capacity  of  Sub- Registrar. 
Section  171  of  the  Procedure  Code,  a  Judge  !      ^.      .  .   ,  „„     c    o^l^  -j      l  . 

cannot  try  a  case  in  which  the  prosecution  .      ^^^^^'^^  95;  Act  XX.  of  1 866,  provides  that 
has  been  initiated  by  himself,  although  upon    "^  prosecution  for  any  offence  under  this 


this  point  I  abstain  from  expressing  or  indi- 
cating 
the  fact 


**  Act,  coming  to  the  knowledge  of  a  Regis- 


any  opinion  one  wav  or  other.  Hut  '*tering  Officer  in  his  official  capacity,  may  be 
that  the  law  has  been  laid  down  in  a  "  JP^^'^";^!  ^3*  the  Registrar-Ceneral,  the 
certain  manner  with  reference  to  the  special  "  ^^^."^^  Regislrar-General  the  Registrar 
words  used  in  a  particular  Section  is  no  or.  which  is  this  case -(with  liie  sanction  of 
reason  why  the  law  [should  be  dechred  to  be  "the  Registrar  to  whom  he  is  subordinate  j  the 
the  same  under  another  Section  in  another  Sub- Registrar  in  whose  Temtoj.  Distnctor 
Act,  the  language  used  in  which  is  wholly  "SubJDisirict.  as  the  case  niay  be,  the  offence 
different  "^^^  ^^^"  committed,    and  thai  "all  prose- 

We  have  been  asked  to  refer  the  matter  for  I  *'cutions  under  this  Act  shall  be  instituted 
the  decision  of  a  Full  Bench.  Under  the  i  **^efore  a  person  exercising  the  powers  of  a 
circumstances,  it  seems  to  me  to  be  scarcely  '  "Magistrate  or  Subordinate  Magistrate  of  the 
necessary  to  do  so  ;  but  as  Mr.  Justice  Glover  j  "  ^^^^  class. 

is  of  opinion  that  the  reference  should  be  ,      j   t^ink  that  the    Ugislalure,   when  this 
made,  I  concur  with  him  in  making  it.  Section  was  passed,  did  not  contemplate  the 

The  Judge  has  already  disposed  of  the  ,  Sub-Registrar  being  also  the  Magistrate, and 
appeal  upon  its  menis.  He  quashed  the  pro-  himself  exercising  the  powers  of  a  Magistrate, 
ccedmgs  on  the  ground  that  the  Assistant :  ^nd  trying  the  case ;  and  certainly  where  it 
Magistrate  acted  without  jurisdiction,  but  can  be  done,  it  would,  to  mv  mind,  be  better 
was  of  opinion  that,  with  reference  to  the  ;  ^hat  some  other  person  than  the  Sub  Registrar 
provisions  of  Section  426  of  the  Criminal  j  should  try  the  case.  But  1  agree  with  ibe 
Procedure  Code,  there  was  no  other  reason  \  referring  Judges  in  thinking  that  the  ironfe 
for  interfeinng  wnh  the  conviction,  follow- ;  ^f  j^e  Section  do  not  indicate  that  he  mast 
mg  the  rule  laid  down  in  the  case  of  Gora  ^e  another  person.  The  words  of  the  Section 
Chand  Gape  (\  .  \\  .  R  p.  45),  I  think  that  |  „«  not  sufficient  to  prt)hibit  him  from  doing 
(If  the  lull  Bench  shall  uphold  the  view  '  jj.  ^nd  therefore  the  other  question  arises, 
Avhicb  1  take  of  the  jurisdiction  of  the  As-  ^h^ther  there  is  any  general  rule  of  Uw  with 
^'^^"^i  Magistraie) .the  order  of  the  Judge    regard  to  the  Judge  being  interested,  which* 

would  apply,  and  which  would  prevent  tbe 


Sub-Regiarar  being  the  Magistrate  who  tried 


should  be  set  aside,  and  he  should  be  directed 
to  cause  the  prisoners  to  be  arrested  and  com- 
mitted to  prison  that  the  sentences  passed  on  '  [h^'  ^^^ 
them  may  be  carried  out. 

The  question  referred  for  the  decision  of  a  Now.  the  interest  which  disqualifies  a  Judge 
Full  Bench  is — Are  the  proceedings  of  A  B,  is  not  merely  a  pecuniary  interest ;  that 
a  Magistrate  who  tries  prisoners  charged    would  be  too  limited  away  of  describing  such 


with  having  committed  offences  under  Sec- 


an  interest;  but  in  describing  it  we  ought 


tions  93  and  94  of  Act  XX.  of  1866,  illegal  i  rather  to  use  the  language  of  Mr.  Justice 

and   without  jurisdiction  or  otherwise  bad,  '  Norman  in  the  casein  13  W.  R.  60,  Criminil 

merely  because  the  prosecution  was  (with  the    Rulings,  that  is  to  say>  a  personal  or  a  pecu- 

sanction  of  the  Registrar  to  whom  he  was  :  niary  interest.    A  Magistrate  could  not  try 

subordinate)  instituted  against  the  accused  j  a  person  for  an  assault  upon  himself;  asii 

by  the  same   A   B  \n  his  official  capacity  i  without  defining  precisely  what  anoounts  to 

of  Sub-Registrar  ^  personal  interest,  it  appears  to  me  that  there 

The  judgments  of  the  Full  Bench  were         must  be  either  a  personal  or  pecuniary  interest 

delivered  as  follows  : —  i  in  order  to  disqualify  a  Judge  or  Magistrate 

The  Chief  Justice, — The  question  which  <  from  exercising  the  general  jurisdiction  which 

is  referred  to  us  is  whether  the  proceedings    is  conferred  upon  him.     It  is  not  a  question 

d 
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of  want  of  jarisdiction  so  much  as  of  a  dis-  I      I  think  that  the  question  that  has  been 


ability  arising  from  interest  to  exercise  his 
jurisdiction  in  the  particular  case. 

In  this  ca?e,  I  think,  the  Sub-Registrar  has 
not  siich  an  Interest  in  the  matter  as  disqua- 
lifies him  from  trying  the  case ;  and  I  may 
observe  with  reference  to  some  of  the  argu 


put  to  us  by  the  Division  Court  must  be 
answered  in  the  negative,  that  it  is  not 
illegal  or  without  jurisdiction,  or  otherwise 
bad  for  the  Magistrate  to  try  a  person  in 
the  case  supposed. 
Then  there  is  another  question,  which  it 


inents  that  have  been  used  as  to  the  Sub-  j  n?ay  be  well  to  consider,  namely,  what  order 
Registrar  having  made  up  his  mind,  and  f  «^o"l^  Remade  upon  this  answer  being  given 
that  the  accused  would  have  no  chance  of  a  |  |o  the  question  referred.  I  rather  think  that 
fair  trial,  that  the  sanction  of  the  sui)erior  I  V*^  *^^"«''  ^®,  ^'^posed  of  by  the  .learned 
officer,  the  Registrar,  is  required  before  ihe  1  Judges  who  referred  the  question,  as  they  can 
prosecution  can  be  instituted,  and  certainly  I  1  <^««1  ^^'"'^h  that  matter  better  than  we  can, 
cio  not  consider  that  the  prosecution  will  not  having  had  all  the  facts  of  the  case  before 
be  instituted  unless  the  Sub-Registrar  has 
made  up  his  mind  as  to  the  guilt  of  the  party. 


them. 

Loch,  y, — I  concur. 

Z.  5".  Jackson,  J. — I  am   of  the  same 


It  is  his  duty,  when  he  comes  to  know  that  an        _ 

L  offence  has  been  committed,  to  cause  a  pro-  '  opinion.'  "l  admit' that  fhave  not  beenlr'ee 

secuiion  to  be  instituted,  by  which  I  under-  1  f^om  doubt.     It  seems  to  me,  on  reading  the 

stand   that  there  is  prmd-/aae  evidence  of  1  ^^^^5  ^f  Section  95,  Act  XX.  of  1866,  that 

•  an  off encc  having  been  committed,  that  there  nhe  Legislature  had  in  contemplation,  first, 
IS  that  \yhich  renders  »t  proper  that  there  ihe  person  by  whom  proceedings  of  this  kind 
should  be  an  encjuiry,  and  the  Registrar  ac-  '  n^jght  be  instituted,  and  then  a  INIagistrate 
cordingly  gives  his  sanction  to  it;  and  cer-  j  of  a  specified  grade  before  whom  such  charges 
tainly    I    cannot   suppose  that,  because  an  [  nj^s^   ^e   instituted,   and   that  the   Legisla- 

■  officer    m  his  position  sanctions  the  insti-    j^^e,  in  passing  that  Section,  did  notcontem- 

tmion  of  a  prosecution,  his  mind  is  made    pi^te    the    union   of    those    tvlo    capacities 

tip  as  to  the  guilt  of  the  parly,  and^hat  he  is  j  j^  the  same  person.     I  admit,  however,  that 

not  willing  to  consider  the  evidence  which    ^y^^  Legislature  has  not  in  this  instance  used 

may  be  produced  before  him  when  he  comes  i  ^^^ords  sufficiently  clear  to  exclude  the  union 

to  try  the  case.     In  this  case,  there  appears    of    those    two    persons.     In    the    case    of 

lo  be  no  such  interest  as  would  prevent  the  '  Chunder  Sekhur  Roy,  we  had  to  deal  with 

I  case  from  going  before  the  Magistrate  as  the  1  the  wording  of  a   different   Section   (171), 

!--tr}'ing  authority;  but  as  I  have  already  said,    ^^here  the  words  used  were  more  emphatic. 

Nt  would  be  better,  where  it  can  be  avoided,  \  There  the  law  speaks  of  sending  a  particular 

•that  it  should  not  be  done,  and  it  may  very    person  in  custody,  and  charged  with  having 

well  be  that  the  Court  in  its  discretion  would  \  committed  a  certain  offence  before  a  specified 

in  similar  gases  direct  the  transfer  of  the  case,  I  Magistrate.     If  the  same  words  had  been 

•  in  order  that  it  should  be  tried  by  some  '  found  in  Section  95,  Act  XX.  of  1866, 1  would 
other  officer.  ,  probably  have  held  thtf  same  opinion  in  this 

Section  172  of  the  Code  of  Criminal  Proce-    case  as  I  did  in  the  other  case, 
dure  does  not,  in  my  opinion,  afford  any  argu-        Glover,  7.— I  concur  in  the  answer  pro- 
ment  in  favor  of  the  proposition  that  the  Sub-    posed  to  be  given  to  the  question  referred  by 
Registrar  could  not  try  the  case.     I  under-  \  the  Division  Bench. 

stand  Section  172  to  be  this,  that  whereas  the  I       .,.,,        ^      r  '     .u^   ^^^^^^^a 

Court  Of  Session  would  not  have  authority,        ^'^^'f'  /--J   ^^"^"'   '"    '^^   P'^P^'^^ 
before  the  passing  of  the  Code,  to  frame    ^"*^'^'  ^^  ^^^  reference, 
a  charge,  or  commit  for  trial  in  respect  of ;      Ainslie,  7— ^  concur, 
offences   committe<l    under    the    preceding 

Sections,  a  special  power  is  given  lo  it  in  *  

this  particular  instance  to  do  so.    That  is  ,  The  18th  March  1872. 

a  sumcient  explanation  of  Section  172,  and  | 

the  Section  does  not  afford  any  ground  for  1  Presenl : 

the  contention  of  Mr.  Gregory  that,  because  !  „     „  ,    r^  t^   ^r  ^  r-    k    r^\ 

there  is  a  special  provision  of  that  kind,  by  I  The  Hon  ble  F.  B.  Kemp  and  F.  A.  Glover, 

the  general  law,   a  Judge   instituting   pro-  7^<^S^^' 

ceedings  against  a  person  cannot  also  try        Comroitment-CrimiDal  Breach  of  Trust— 

ntm.  Forgery. 
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Refernice  to  the  High  Court,  under  Section  ihat  Mooklarara  should  be  commiUed,    he 

434  of  the  Code  of  Criminal  Procedure,  should  have  prepared  a  fresh  record,  laken  ihc 

hv  the   Sessions   Judge  of  East    Burd-  evidence  regarding  the  receipt  afresh,  called 

uHvu  "PO"  ^^  accused  to  answer  the  charge,  and 

oflFer  evidence  if  he  wished  ;  separate  grooods 

(^ueen  of  committal  should  then  have  been  drawn  up, 

and  there  should  have  been  no  need  to  refer 

versus  to  Lukhinarain/s  case  at  all. 

--     , ,  oi    ..    •  ^  Mooktaram  was,  it  seems,  illegally  arrested 

Mooktaram  Chalterjee.  ^^  ^j^^  p^,j^,^  ^^^^^^^^  ^  ^.^^^^ »     '^^^^^  ^^ 

The  accused  wa.  charired  with  two  others  with  cri-  on  the  record  a  bit  of  paper,  dated  26lh  De- 

minal  breach  of  trust.     Kvidcnce  was  taken  in  support  cember,  whlCil  IS  an  Order  by  a  Sub-Inspeclor 

of  the  charjfe  of  embezzlement ;  but,  ccwsiderinjr  that  jq  arrest  Mooktaram  under  Sections  467  and 

there  was  no  evidence  to  convict  him  under  Section  40S  ^    ,  .     .        .-1     nuj-^i       fh^  noHr#»  mii 

of  the  Penal  Code,  the  Assistant  Magistrate  char^red  <09  '  '"'^  IS  Utlerl}  lltegai.       1  ne  poiice  cail- 

him  under  Section  20S.    Five  days  afterwards,  he  was  not  arrest  On  a  charge  under  Section  467  wiih- 


that  the  commitment  m  its  pre«ient  state  was  mcom-  the  2 Otll  December,  01  reCUng  the  bUO-lnSpec 

piete,  and  should  be  quashed.  jq^  iq  arrest  Mooktaram — On  what  charge  the 

ir>  ^              ^          ^    ^f  ♦u^  r\..^^^      ^-.  .  order  does  not  state ;  bail  is  also  ordered  to  l>c 

;?,/i,«,«.-THF  case  of  the  Queen  j;^«"  ,aken.  although  Ihe  offence  is  nol  bailable. 

Mooktaram,  as  sent  up  to  the  Court  of  bes-  ^ 

sion,  consists  of  a  charge  drawn  up  on  the  9th  All  these  irregularities  are  seized  upon  by 

Januan    and    Mookiaram's  examination  on  the  prisoner's  Counsel,  and  he  contends  thsit 

that  charge.     There  are  no  grounds  of  com-  his  client  should  be  let  go  at  once.     I  have 

mitment,  and  I  have  to  fall  back  upon  the  no  power  to  give  such  an  order.     1  consider 

record  of  the  Bengal  Coal  Co.,  prosecutors,  and  that  the  case  should  not  be  allowed  to  go 

Lukhinarain  Mookhopadhya,  F.  Moodie,  and  to  a  Jury^  in  its  present  form,  and  I  am  in- 

Mooktaram  Chalterjee,  defendants ;  charge  :  clined  to*  think  that  no  Jury  would  convict 

criminal  breach  of  trust.     This  record  is  very  upon  the  evidence  at  the  latter  part  of  page 

confusing  and  ap|iarently  full  of  irrcKulari-  10  (''10  J'*')  and  the  middle  of  page  iS 

ties,  and  I  cannot  trace  the  Assistant  Magis-  (-  »    18"?).     1  may  add  that  Lukhinarain, 

trate's  proceedings.     Evidence  seems  to  have  whom  the  Assistant  Magistrate  convicted  of 

been  taken  in  support  of  the  charge  of  em-  criminal    breach   of    trust,    was  on    appeal 

bezzlement  on  the  4th  and  5th  January.     On  released  by  me.  the  evidence  being,  in  my 

the    5th   the    Assistant    Magistrate   charges  opinion,  insufficient  to  justify  the  conviction, 

Mooktaram  (the  prisoner  before  me)  under  ,                   •  j     1  1              .1  '      . 

Section  250,  as  he  considers  that  there  is  no  '  ^  ^o  avoid    delay,   as  the  pnsoner   is  in 

evidence  to  convict  him  under  Section  408.  ^^^^^  ^  ^"^  the  case  up  wuhput  calhng 

He  then  puts  him  in  the  witness-box,  and  sub-  ^o»*  ^^  explanation  from  the  AssisUnt  Magis- 

jects  him  to  a  long  sflid  severe  examination.  ^J''^  ^^'*^'^^^  'Y'^  «ot  seem  to  be  necessar)- 

Four  days  after,   />„   on   the  9lh  January,  t  »"  ^^^  5^^«  ^^  ^  commitment  to  the  Court 

Mooktaram  is,  it  seems,  charged  with  forgery,  ^^  '  ession. 

and  called  upon  to  plead  to  that  charge.  Judgment  of  the  High  Court, 

When  the  Assistant  Magistrate's  judgment '      Glover,  f.—\We  have  read  the  proceed- 
was  written  does  not  appear,  as  it  bears  no    ings  in  this  case,  and  agree  with  the  Sessions 


date.  *Ai  the  end  of  that  judgment,  whic*i  is 
very  lengthy,  and  the  greater  part  of  which  is 
exculpatory  of  one  of  the  defendants,  Moodie, 
I  find  these  words,  '*  Against  Mooktaraifi  the 
evidence  is  clear  (J  18,  J  10,  etc.),  and  he 
admits  his  handwriting.  The  charge  is  fully 
established."  This,  1  suppose,  I  am  intended 
to  accept  as  "  grounds  of  committal."  The 
Counsel  for  the  prisoner  objects  to  my  pro- 
ceeding with  the  trial  on  the  record  as  sent 
up,  and  I  think  his  objections  are  j)erfectly 
fair.      If   the   Assistant   Magistrate   thought 


Judge  that  the  commitment  in  its  present 
state  is  incomplete,  and  should  be  quashed. 
With  regard  to  the  illegalities  noticed  by 
the  Sessions  Judge,  they  would  not  prevent 
a  fresh  commitment,  should  the  Assistant 
Magistrate  see  fit  to  make  one,  and  this 
Court  has  no  power  to  direct  that  such  com- 
mitment sliall  not  be  made.  Before  making 
it,  however,  the  Assistant  Magistrate  will 
no  doubt,  consider  the  remarks  of  the  Ses- 
sions Judge  on  the  trial  in  appeal  of  Queen 
versus  Lukhinarain  Mookerjee. 
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The  23rd  March  1872. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Misdirection— Right   of  Private    Defence-- 
Sectioo  lOOy  Peniu  Code,  Clauses  i,  2,  and  6. 

Commuted  bv  the  Magistrate,  and  tried  by  the 
Additional  Sessions  Judge  of  Uooghly^  on 
a  charge  0/  culpable  homicide. 

The  Queen 

versus 

Mookhtaram  Mundlts 

Appellant, 

Baboos  Ashootosh  Dhur  and  Kumlakant 
Sein  for  Appellant . 

Held  that  it  was  no  misdirection  on  the  part  of  the 
Ja(^  In  not  calling  the  attention  of  the  Jury  to  Clauses 
I  and  2  of  Section  loo  of  the  Penal  Code,  when  he  par- 
ticularly called  their  attention  to  Clause  6  of  that  Sec- 
tion. 

Rtmp,  y. — After  hearing  the  pleader  for  i 
the  prisoner  Mookhtaram  Mundle,  we  do  not . 
ihink  that  there  is  any  such  misdirection  to  j 
the  Jury  as  in  any  way  prejudiced  the  pri-  , 
soner.     The  Judge  called  the  attention  of 
the  Jury  to  the  different  pleas  raised  by  the 
prisoner ;  namely,yfrj/,  that  he  was  not  armed 
with  the  weapon  at  all;    secondly,  that  the 
blow  was  an  accidental  one  ;  and,  thirdly y  that 

•  the  blow,  if  given  at  all,  was  given  in  the 
exercise  of  the  right  of  private  defence.  On 
the  first  head  the  Judge  informed  the  Jury 

,  that  there  was  evidence  that  the  prisoner 
was  armed  with  this  weapon,  which,  if  they 
believed  it,  sufficiently  established  that  fact. 
On  the  second  head,  he  also  called  their  at- 
tention'to  the  evidence  in  the  case,  which,  if 
believed,  substantiated  the  fact  that  the  blow 
was  not  an  accidental  one  ;  and  on  this  ques-  ' 
tion,  whether  the  blow  was  accidental  or  not,  1 
we  mav  well  refer  to  the  evidence  of  the 
doctor.  The  wound,  he  sa}s,  was  a  deep  one, 
live  or 'Six  inches  in  length,  the  breastbone 
and  five  of  the  ribs  on  the  right  side  were 
completely  cut  through,  a  portion  of  the 
right  lung  protruded  through  the  wound,  and 
the  heart  was  cut  in  two.  This  ^as  evi- 
dently not  an  accidental  blow.  Then  comes 
the  third  head  of  the  defence,  namely,  that  the 


blow  was  struck  in  the  exercise  of  the  right  of 
private  defence.  The  Judge  called  the  atten- 
tion of  ihe  Jury  to  Sections  96  and  97,  Clause  i , 
to  Section  99,  Clause  4,  and  to  Section  100, 
Clause  6.  He,  at  the  same  ti  me,  a1  so  asked  the 
Jury  whether  they  believed  that  Mookh- 
taram's  party  were  only  three  in  number, 
and  that  they  were  attacked  by  some  twenty- 
five  men  on  the  other  side,  or  whether  il  was 
not  more  probable  on  the  evidence  that  Mookh- 
taram's  party  were  in  larger  force  than  they 
represented  themselves  to  be,  and  were  pre- 
pared and  armed  to  meet  and  to  resist  Anun- 
do's  party.  The  ol)jection  which  the  pleader 
for  the  prisoner  takes  to  the  Judge's  charge 
to  the  Jury  being  defective  is  that  he  did 
not  call  their  attention  to  Clauses  i  and  2  of 
Section  100  of  the  Penal  Code,  and  that  he 
ought  to  have  asked  the  Jury  whether  they 
considered  that  the  prisoner  Mookhtaram  had 
not  reasonable  cause  to  apprehend  death  in 
consequence  of  the  assault  made  upon  him 
by  Anundo's  party.  Now,  the  right  of  pri- 
vate defence  is  extended  by  Section  100  of 
the  Indian  Penal  Code  under  certain  restric- 
tions ;  these  restriciions  arc  laid  down  in 
Section  99  of  the  Code.  There  is  no  right 
of  private  defence  in  cases  in  which  there  is 
time  to  hive  recourse  to  the  protection  of  the 
public  authorities.  This  is  laid  down  in 
Clause  3,  Section  99.  No^f,  there  is  evidence 
in  this  case,  which  the  Judge  refers  to  in  his 
charge  to  the  Jury,  to  the  effect  that  Mookh- 
taram was  not  prevented  or  was  not  unable 
to  have  recourse  to  the  public  authorities  for 
protection,  and  therefore  that  it  was  on  this 
account  that  the  Judge  more  particularly 
called  the  attention  of  the  Jury  to  Clause  6, 
Section  100,  and  told  them  to  find  on  the  evi- 
dence whether  they  werg  of  opinion  that  the 
assault  on  Mookhtaram,  if  any,  on  the  part  of 
Anundo's  parly  was  under  such  circumstances 
as  to  reasonably  cause  Mookhtaram  to 
apprehend  that  he  would  not  be  able  to  have 
recourse  to  the  public  authorities  for  his  pro- 
tection, and  the  Jury  evidently,  from  their 
unanimous  verdict,  believed  that  this  was  not 
a  case  in  which  Anundo's  party  were  wholly 
the  aggressors,  but  that  Mookhtaram  s  party 
weie^armed  and  prepared  to  fight,  and  that 
the  prisoner  Mookhtaram  had  with  that  in- 
tention armed  himself  with  a  dangerous  wea- 
pon, with  which  he  killed  Gungaram.  We 
see  no  reason  to  interfere  with  the  conviction 
of  the  prisoner,  and  the  sentence  passed  upon 
him  by  the  Court  is  not  too  severe,  consi- 
dering the  character  of  the  wound  Inflicted 
by  him  on  Gungaram  Paramanick  and  ?i;s 
fatal  result. 
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The  23rd  March  1872. 
Present  : 


The  Ilon'ble  H.  V.  Bayley  and  W.  Markby, 

Ju/ges', 

Prosecution  for  Perjury— Authority  of  High 

Court. 

Miscellaneous  Criminal  Case  Xo.  Gj  of  i^'jj. 

Sheebpershad  Chuckerbiittj'  and  others, 

Petitioners, 

Baboo  Isshur  Chunder  Chuckerbuity  for 
the  Petitioners. 

It  would  be  very  undesirable  for  the  High  Court, 
except  under  very  peculiar  circumstances,  to  entertain 
in  the  Hrst  instance  an  application  to  authorize  a  pro- 
secution for  perjury. 

Afarkby,  J, — Althoigh  Section  169  of 
the  Code  of  Criminal  Procedure  empowers 
cither  this  Court  or  the  Subordinate  Court 
before  which  the  case  was  heard  to  authorize 
the  prosecution  for  perjury,  we  think  that 
it  would  be  undesirable  for  this  Court  to 
entertain  such  an  application  in  the  first 
instance.  We  do  not  say  this  Court  has  no 
power  to  do  so,  but  we  have  full  discretion 
in  the  matter:  and  we  think  that,  except 
under  very  peculiar  circumstances,  the  appli- 
cation ought  to  be  made  in  the  first  Instance, 
at  any  rate,  to  the  Subordinate  Court.  We, 
therefore,  refuse  the  application. 


conviction,  though  we  are  not  altogether  sati^ 
fied  with  the  proceedings,  if  we  have  under- 
stood the  facts  rightly. 

We  understand  that  there  was,  and  is  slili, 
a  dispute  between  the  factory  and  the  ryols ; 
that  the  parties  had  been,  and  were  again, 
likely  to  be  in  litigation  in  the  Civil  Court 
on  matters  arising  out  of  that  dispute :  awi 
that  the  defendant  in  this  case  n'a^  one  of 
the  ryots  engaged  in  the  dispute.  Now,  it 
is,  we  think,  a  good  general  rule  that  one  of 
two  parties  to  an  impending  suit  ought  not 
to  put  the  criminal  law  in  motion  as  agauost 
the  other,  in  matters  connected  with  llie 
subject  of  that  suit;  and,  if  that  is  done, 
then,  as  a  general  rule,  the  hearing  of  the 
criminal  case  ought  to  be  postponed  till  the 
suit  is  concluded.  That  is  the  usual  prac- 
tice, and  it  appears  to  us  to  be  founded  in 
good  sense ;  for  it  is  clear  that  the  proce- 
dure of  a  Criminal  Court  might  otherwise 
be  easly  used  for  purposes  of  oppression. 
But  though  this  consideration  leads  us  to 
question  the  propriety  of  the  prosecution, 
it  is  not  a  ground  for  questioning  the  legality 
of  the  conviction ;  and  as  the  conviction 
is  supported  by  the  evidence,  the  appeal 
must  l:>e  dismissed. 


'The  3rd  April  1872. 

Present  : 

*  The  Hon  hie  W.  Markby  and  W.  Ainslie, 

ytidges. 

Criminal  Prosecutions  by  Civil  Suitors. 

The  Queen 

versus 

Achcct  Lall,  Appellant. 

Com  milted  bv  the  Magistrate,  and  tried  bv 
the  Sessions  jfudge  of  Tirhoot,  on  a  change 
of  making  a  false  statement  before  a  Sub- 
jKegistrar. 

As  a  greneral  rule,  one  of  two  parties  to  an  impending 
suit  ougfht  not  to  put  the  criminal  law  in  motion  as 
a^^ainst  the  other  in  matters  connected  with  the  suit ; 
or,  if  he  does  so,  the  hearing  of  the  criminal  case  ought 
to  be  postponed  until  the  suit  is  concluded.  But 
althougn  that  is  a  good  ground  for  questioning  the  pro- 
priety of  a  prosecution,  it  is  not  a  ground  for  question- 
ing the  legality  of  a  conviction. 

Markby,  y. — We  do  not  think   that  we 
should    be    justtiied    in   setting  aside  this 


The  5th  April  1872. 

Present: 

The  Ilon'ble  Sir  Richard  Couch,  A7..  Chief 
yustite,  and  W.  Ainslie,  Judge. 

Right  of  private  defence— Wanton  firing  of  gnoSi 

The  Queen 

versus  « 

IlussairiUddy  and  others,  Appellants. 

Committed  bv  the  Magistrate,  and  tried  hv 
the  Officiating  Additional  Sessions  yndgt 
of  Backergunge,  on  a  charge  (f  rioting. 

Baboo  Kashi  Kantha  Sein  for  the 
Appellants. 

The  firing  of  a  gun  at  persons  at  a  distance  of  twenty- 
five  yards,  without  a  reasonable  apprehension  of  danger, 
and  without  any  necessity  for  so  dcnng,  is  not  jostifiable 
by  the  right  of  private  defence. 

Couch,  C.y,—  \'s  the  case  of  injuring 
another  in  self-defence,  there  must  be  two 
things :  there  must  be  no  more  harm  inflicted 
than  is  oiecessary  for  the  purpose  of  defence, 
and  there  must  be  a  reasonable  apprehension 
of  danger  to  the  body  from  the  attempt  or 

b 


* 


t872.] 


Criminal 


THE  WKtKLY  REPORTER. 


Rulings, 


47 


threat  to  commit  some  oflPence :  and  the 
right  does  not  commence  imtil  there  is  that 
reasonable  apprehension.  In  this  case,  it  is 
ctear  that  the  gun  was  fired  from,  as  most 
of  (he  witnesses  said,  five  and  twenty  yards. 
At  that  time  there  could  not  be  a  reasonable 
apprehension  of  danger  to  Tumizoodilecn, 
lior  was  it  necessary  for  him  to  fire  the  gun, 
and  to  injure  these  people  in  the  manner  he 
did  for  the  purpose  of  defence.  There  is  no 
imstification  for  his  doing  that.  Apparently, 
it  \**as  a  wanton  use  of  the  gun  to  fire  at 
idiese  people  at  this  distance.  I  think  the 
iconviciion  was  quite  right,  and  I  see  no 
reason  to  mitigate  the  sentence. 


The  6th  April  1872. 

Present : 

The  Hon'ble  Sir  Richard  Couch.  A7.,  C/iie/ 
y us/ice,  and  W.  Ainslie,  Judge. 


Criminal  Intunidatioa,  Insult,  and  Annoyances- 
Possession  (Actual,  not  Constrnctivey. 

Reference  (0  the  High  Courts  under  Section 
434  ^/  ^^^  Code  of  Criminal  Procedure, 
by  the  Ope ia ting  Magistrate  of  the  2^- 
Pergunnahs, 

Uhur  Chunder  Kurmokar,  Complainant, 

versus 

Scelul  Das  IMitter,  Opposite  Party. 

Baboo  Keshub  Chunder  Roy  for  ihc 
Complainant. 

.\n  intention  \o  intimidate,  insult^  or  annoy  any  person 
in  possession  of  a  house  docs  not  mean  to  insult  or 
*  annoy  any  person  in  constructive  but  in  actual  possession 
of  the  premises. 

Couch,  C  J. — In  this  case  the  criminal 
law  has  been  improperly  resorted  to,  as  it 
loo  frequently  is  in  disputes  of  this  kind. 
There  was  not  here  an  intention  to  commit 
an  offence,  nor  was  there  an  intention  to  inti- 
.midate,  insult,  or  annoy  any  person  who  was 
in  possession  of  the  house.  That  does  not 
mean  to  insult  or  annoy  any  person  in  con- 
structive iK>ssession  ;  it  obviously  means  to 
intimidate,  insult,  or  annoy  any  person 
actually  in  possession  of  the  premises.  Here 
the  intention,  so  far  as  appears,  was  to  assert 
either  a  real  or  a  fancied  right  to  the  pro- 
perty. The  man  might  have  been  mistaken 
with  regard  to  his  rights,  but  that  \yas  the 
intention  with  which  he  appears  to  have 
entered  the  house.  The  conviction  must  be 
quashed. 

Vol.  XVII. 


The  9th  April  1872. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chief 
Justice,  and  W.  Ainslie,  Judge. 

Criminal  Appeals— Jurisdiction  (of  Sing^le  Judge 

of  High  Court). 

The  Queen 
versus 

Chundro  Joogi,  Appellant. 

Committed  by  the  Magistrate,  and  tried  by 
the  Sessions  Judge  of  Jessore,  on  a  charge 
of  attempt  at  murder. 

Baboo  B  hoy  rub  Chunder  Banerjee  for  the 

Appellant. 

Criminal*  appeals  to  the  HighCourt  may  bedi&posed 
of  by  single  Judges.  No  second  petition  of  appeal  can 
be  allowed  to  be  considered  after  a  first  one  has  been 
rejected  by  a  single  J  udge. 

Couch,  C.  J. — In  this  case  the  prisoner 
presented  ^a  petition  of  appeal  to  this  Court 
from  a  conviction  by  the  Sessions  Judge, 
which  was  disposed  of,  on  ihe  27th  of  January, 
by  Mr.  Justice  Glover  silting  alone.  The 
learned  Judge  rejected  the  petition.  The 
petitioner  has  now  by  his  f)leader  presented 
another  petition,  which  was  filed  on  the  15th 
of  February,  within  the  tjme  allowed  bv  law  ; 
and  therefore  the  qaestion  arises,  whether 
the  first  petition  was  propeily  disposed  of. 
If  it  wa.«,  the  Court  will  not  allow  the  matter 
to  be  re-opened. 

Now,  the  i3ih  Section  of  the  24th  & 
25th  Vic,  cap.  104,  for  constituting  the 
High  Court,  enacted  that  the  exercise  of  the 
Original  and  Appellate  Jurisdiction  vested 
in  the  Court,  by  one  or  more  Judges,  or  by 
Division  Courts  constituted  by  two  or  more 
Judges,  was  to  be  provided  for  by  rules  of 
the  Court.  1  have  not  found  that  any  for- 
mal rules  under  this  Section  were  passed 
until  the  ist  of  January  1865;  but  ihc 
praotice  of  disposing  of  some  business  by 
one  Jtidge,  and  of  other  by  a  Division  Court, 
existed  from  the  tinie  of  the  constitution  of 
the 'High  Couit,  which  on  the  Appellate  Side 
for  the  most  part  adopted  the  practice  of  the 
Sudder  Court.  But  on  the  ist  of  January 
1865  a  rule  was  made,  by  which  it  was 
I  declared  that*all  rules  which,  at  the  time  of 
I  the  abolition  of  the  Sudder  Court,  were  in 
I  force  in  that  Court,  were  to  extend,  so  far 
as  they  were  applicable,  and  as  nearly  as 
might  be,  to  ail  proceedings  of  Appellate 
^  Jurisdicliou  of  the  High  Court,  not  being 
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cases  of  appeal  from  the  Ordinary'  Original 
Civil  Jurisdiction  of  the  Court,  except  so  far 
as  such  rules  were  contrary  to  the  said  24th 
&  25th  Vic,  cap.  104,  or  to  the  I-etters 
Patent,  or  as  the  same  might  have  been  or 
should  thereafter  be  altered  or  modified  by 
the  Court.  Those  words  are  very  important — 
the  rules  of  the  Sudder  Court  were  to  be  in 
force  except  so  far  as  the  same  might  have 
been  altered  or  modified  by  the  Court  before 
that  time.  Now,  it  appears  that  there  was  a 
rule  of  the  Sudder  Court  of  the  27th  of 
April  1854,  which  required  that  all  criminal 
cases,  whether  appeals  or  referred  cases, 
should  be  tried  before  a  Bench  of  at  least 
two  Judges.  But  on  the  14th  of  June  1854 
a  modification  of  that  rule  was  made,  and  it 
was  then  provided  that—"  If,  by  accident  or 
''indisposition,  one  of  the  Judges  forming 
''a  double  Bench  for  the  trial  of  Xizamut 
'*  cases  is  prevented  from  attending  the 
''Court,  it  shall  be  competent  to  his 
"colleague,  sitting  alone,  to  take  up  and 
"  dispose  of  any  appeal  or  referred  criminal 
**  trials,  in  which  the  opinion  of  the  Sessions 
••Judge  agrees  with  the  futuas  of  the 
*'  Law  (^fllcer,  or  the  verdict  of  the  jury  or 
*'  assessors  who  tried  the  case,  reserving  for 
*'  the  consideration  of  his  colleague  any  case 
"  in  which  he  mav  entertain  doubt,  or  may 
"be  inclined  to*differ  from  the  Sessions 
"  Court." 

In  the  rules  made  on  the  ist  of  January 
1865,  which  were  continued  in  force  by  a 
rule  made  on  the  ind  of  January  1866  after 
the  issuing  of  the  Letters  Patent  now  in  force, 
there  is  another  rule  (No.  30),  which  says 
that—"  Appeals  on  the  Criminal  Side  of  the 
"Appellate  branch  of  the  Court,  which  are 
"  in  the  first  instancc«heard  before  one  Judge, 
"may,  if  he  think  fit,  be  referred  to  such 
"Division  Court."  And  the  previous  rule 
(29)  is  that— "A  Division  Court  for  the 
"  hearing  of  criminal  appeals  may  consist  of 
"  two  or  more  Judges."  This  rule  (30)  shows 
that,  either  in  the  time  of  the  Sudder  Court, 
or  of  the  High  Court,  a  practice  had  existed 
of  criminal  appeals  being  in  the  first  instance 
heard  before  one  Judge.  The  language  of 
the  rule  clearly  shows  this.  It  recognised  it 
as  a  practice  which  was  then  in  existence, 
and  provides  that  the  Judge  may,  if  he  think 
fit,  refer  the  appeal  to  the  Division  Court. 
Therefore,  whatever  might  have  been  the 
rule  of  the  Sudder  Court,  it  had,  before  the 
passing  of  the  rules  of  the  ist  of  January 
1865,  ^ccn  altered  or  modified,  so  as  to  allow 
of  criminal  appeals  being  heard  in  the  first 
insuncc  before  one  Judge.    Even  if  that 


were  not  so,  this  rule  (30)  might  be  considered 
as  impliedly  allowing  appeals  so  to  be  heard, 
although  it  does  not  in  terms  say  that  thq 
shall  be.  By  providing  that  the  Judge  max 
refer  api)eals  to  a  Division  Bench,  it  impliedh 
authorizes  him  to  hear  them  in  the  firs) 
instance. 

There  is  really  then  a  rule  of  this  Court 
made  under  the  authority  conferred  ap(»i  iJ 
by  the  13th  Section  of  the  Act  constituting 
the  Court,  allowing  a  single  Judge  in  the 
first  instance  to  hear  criminal  appeals ;  and 
the  papers  which  we  have  got.  showing^  what 
took  place  in  the  matter  when  It  came  l)cfore 
Sir  Barnes  Peacock,  confirm  the  view  of  what 
was  the  practice  of  the  High  Court  at  the 
time  the  rules  of  1865  were  made. 

There  is  a  minute  of  Sir  Barnes  Peacock, 
dated  the  8th  of  February  1869,  in  which, 
speaking  of  what  the  practice  had  been,  be 
says :  "  As  criminal  appeals  were  formerly 
"  heard  and  determined  by  one  Judge  of  ibc 
"  Sudder  Court,  except  in  cases  in  which  the 
"order  had  to  be  signed  by  two  Judges 
"  under  Section  420  of  the  Code  of  Criiainal 
"  Procedure,  1  have  thought  it  right  to  ap- 
"point  each  of  the  Judges  of  the  3rd  and 
'*  5th  Benches,  sitting  alone,  to  hear  and  deter- 
"  mine  criminal  appeals." 

The  appointment  of  four  of  the  Judges 
to  sit  singly  to  hear  criminal  cases  was  made 
by  an  order  of  the  same  date.  That  appeat^^ 
to  have  been  objected  to  as  being  an  exercis« 
of  a  power  which  did  not  belong  to  tfa^ 
Chief  Justice  under  the  Act  of  Parliameni 
The  power  of  the  Chief  Justice  was  not 
make  a  rule  that  criminal  api)eals  should 
tried  by  a  single  Judge ;  but  that,  if  thei 
was  a  rule  of  the  Court  to  thai  effect, 
was  to  determine  what  Judges  should  s| 
to  hear  them.  And  his  attention  bavioj 
been  called  to  that.  Sir  Barnes  Peacock,  i| 
a  minute  dated  the  12th  of  Februarv  iS6^ 
says :  "I  find  that  there  was  a  rule  of  tl 
"  late  Sudder  Court  under  which  all  appeal] 
*•  in  criminal  cases  and  cases  for  jevisic 
"were  required  to  be  heard  before  li 
"  Judges.  I  do  not  find  that  that  rtile 
"  ever  revoked. 

"  Under  these  circumstances,  I  doubt  vb< 
"  tlier  the  rule  of  this  Court,  which  prt)vidi 
"  that  all  such   busiriess   as  was    fonnerl 
"heard   and   determined  by  one  Judge 
"  the  Sudder  Court  may  be  heard  and  dctei 
"  mined  by  one  Judge  of  the  High  Cour 
"authorizes  the  appointment  of  one  Jadj 
"to  hear  criminal    appeals   or    revisions.] 
And  he   revoked  the  order  which  be 
made  on  the  8th  of  February. 
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Now,  it  is  to  be  observed  that  the  learned 
Chief  Justice  appears  not  to  have  had 
present  to  his  mind  the  rule  (30)  at  all.  He 
does  not  refer  to  it,  and  he  assumes  that  the 
msttter  was  governed  by  the  rule  of  the 
Sudder  Court  which  required  that  criminal 
appeals  should  be  heard  before  two  Judges. 
And,  that  rule  never  having  been  revoked, 
he  considered  that  every  criminal  appeal 
must  be  heard  by  two  Judges.  But  there 
was  the  circumstance  which  appears  in  his 
own  minute  that  it  had  been  the  practice  in 
the  Sadder  Court  for  one  Judge  to  hear 
criminal  appeals  ;  and  there  was  the  rule  (30) 
showing  that  the  High  Court  had  adopted  that 
practice,  I  think  that  Sir  Barnes  Peacock, 
if  he  had  had  his  attention  called  to  rule  (30) 
and  the  undoubted  practice  for  one  Judge  to 
hear  criminal  appeals,  would  not  have  consi- 
dered that  a  single  Judge  sitting  alone  had 
no  power  to  try  criminal  appeals.  He  had 
exceeded  the  power  of  the  Chief  Justice  in 
making  [revoking.^]  the  rule  that  single  Judges 
should  sit  alone  to  hear  criminal  appeals.  But 
these  papers  do  not  show  that  the  rules  of 
the  Court  did  not  and  have  not  allowed 
criminal  appeals  to  be  disposed  of  by  single 
Judges.  And  it  appears  that,  from  Novem- 
ber 1870,  if  not  from  the  constitution  of  the 
Court,  single  Judges  have  constantly  heard 
appeals  in  criminal  cases  and  disposed  of  them, 
as  was  done  by  Mr.  Justice  Glover  in  this 
case.  I  think  the  learned  Judge  had  power 
to  reject  the  former  petition,  and  therefore 
we  cannot  allow  the  second  petition  to  be 
considered. 

Af'fis/ie,  J. — I  entirely  concur. 


Couch  ^  C.J. — The  proceeding  in  the  Civil 
Court  was  of  a  different  nature;  it  was 
founded  on  an  alleged  contract,  and  the  deci- 
sion of  the  Civil  Court,  even  if  It  had  not 
proceeded,  as  it  appears  to  have  done,  on  the 
Law  of  Limitation,  would  not  have  concluded 
the  woman  from  applying,  under  Section  316 
of  the  Criminal  Procedure  Code,  for  the 
maintenance  of  the  illegitimate  daughter. 
All  that  the  Civil  Court  had  to  determine 
was,  whether  there  was  a  contract  or  agreement 
on  the  part  of  the  petitioner  which  could  be 
enforced  against  him  for  the  maintenance  of 
the  woman.  The  only  question  in  this  ca.se 
is  whether  the  matter  was  so  put  before  the 
Magistrate  that  he  had  jurisdiction  to  make 
the  order  under  Section  3 1 6  for  the  mainte- 
nance of  the  illegitimate  daughter.  Now, 
it  appears  that  what  the  woman  did  was  to 
lay  before  the  ^Magistrate  the  facts  that  she 
had  cohabited  wiih  the  petitioner,  and  that 
there  was  a  daughter  of  whom  she  alleged 
the  petitioner  to  be  the  father,  and  she  asked 
that  a  sum  might  be  paid  to  her  for  mainte- 
nance. She  stated  in  her  petition  that  both 
she  and  the  daughter  were  starving  and 
required  maintenance,  and  she  asked  for  a 
sum  to  be  paid  to  her  for  maintenance.  The 
Magistrate  had  power  to  make  an  order  for 
the  maintenance  of  the  daughter.  The  ques- 
tion whether  the  evidence  oef ore  the  Magis- 
trate was  sufficient  to  enable  him  to  make 
that  order  was  a  matter  for  him,  not  for  us, 
to  consider  under  Section  404. 

The  petition  must  be  rejected. 


The  9th  April  1872. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chief 
Jfusiicey  and  W.  Ainslie,  Judge. 

Maintenance  (of  iUes^itimate  child>-Code  of 
Crtsnuial  Procedore,  Section  316 — Jurisdiction 
— Decision  of  Civil  Coiut. 

Miscellaneous  Criminal  Case  No.  41  of  18^2. 

John  Meiselback,  Petitioner. 

Baboo  Bomanath  Bose  for  the  Petitioner. 

A  decision  of  the  Civil  Court,  refustngf  to  enforce  a 
contract  or  agreement  against  a  man  for  the  maintenance 
of  a  woman,  cannot  conclude  either  the  woman  from 
applying,  or  a  Magistrate  from  making  an  order,  under 
Section  316  of  the  Code  of  Criminal  Procedure,  for  the 
matntenanre  of  their  illegitimate  daughter. 


The  loth  April  1872. 

Present  : 

The  Hon'ble  Sir  Richajd  Couch,  A"/.,  Chief 

Justice,  and  W.  Ainslie,  Judge. 

Evidence— Admissions  by  prisoner's  vakeel. 

The  Queen 
versus 
Kazim  Mundle,  Appellantr 

C(ftnmitted  by  the  Magistrate,  and  tried  by  the 
Sessions  Judge  of  Jessore,  on  a  charge  of 
4ra using  hurt. 
Admissions  made  by  a  prisoner's  vakeel  cannot  be 

used  against  the  prisoner. 

Ainslie,  y.— This  is  a  very  clear  case,  and 
we  must  reject  the  appeal.  We  observe  that 
the  Sessions  Judge  has  referred  to  an  admis- 
sion made  by  the  prisoner's  vakeel.  Such 
admissions  cannot  be  used  agamsi  an  accused 
person,  and  the  Judge  should  be  careful  not 
to  rely  on  them  in  future. 
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The  13th  April  1872. 
Preseni  : 


I 


1  he  Hon'ble  Sir  Richard  Couch.  A7.,  Chief 
Justice,  and  the  Hon'ble  W.  Ainslie,  Judge. 

Misappropriation  of  postage-3tamps— Criminal 
breach  of  troat— Indian  Post  CMfice  Act, 
1866,  Section  49— Penal  Code— Code  of  Cri- 
minal Procedure,  Section  4JS. 

In  ihe  Matter  of 
Nobin  Chiinder  Diilt,  Petitioner, 
Mr.  AI,  AI.  Ghose  for  Petitioner. 

The  accused  being  entrusted  to  put  a  proper  amount 
of  stamps  on  a  letter,  and  return  such  as  might  not 
be  n  Quired,  did  not  return  them,  but  misappropriated 
stamps  to  the  value  of  two  annas,  and  was  convicted 
and  punished  under  Section  49  of  the  Indian  Post  Office 
Act,  Xi  V.  of  1H66,  instead  of  under  the  Penal  Code,  for 
criminal  breach  of  trust.  As  the  accused  had  not  been 
sentenced  to  a  larger  amount  of  itunishmeot  than  could 
have  been  awarded  for  criminal  breach  of  trust,  nor 
shown  to  have  been  prejudiced  by  the  error  of  convict- 
ing him  under  the  Post  Office  Act,  the  High  Court 
could  not,  under  Section  426,  Code  of  Criminal  Proce- 
dure, reverse  or  alter  the  sentence,  pointing  out  at  the 
same  time  that  this  wa$^  one  of  those  cases  in  which  it 
was  a  mistake  to  look  at  the  smallness  of  the  amount 
misappropriated  rather  than  to  the  gravity  of  the 
oflFence, 

Couch,  C  J. — In  this  case,  upon  the 
facts  as  found  in  the  Lower  Courts,  we  think 
that  the  conviction  under  Section  49  was 
wrong.  The  oflFence  which  had  been  com mi;ted 
was  not  an  offence  under  this  Section :  it  was 
really  a  criminal  breach  of  trust,  the  accused 
being  entrusted  to  put  upon  the  letter  the 
proper  amount  of  stamps,  and  to  return  such 
as  might  not  be  required.  We  must  take  it  as 
found  that  he  did  not  return  them,  and  that 
he  misappropriated  stamps  of  the  value  of  two 
annas.  Then  Section  426  of  the  Code  of 
Criminal  Procedure  Applies.  It  says  that  a 
Court  of  Revision  shall  not  reverse  or  alter 
the  sentence  of  a  Court  of  competent  juris- 
diction on  account  of  an  error  or  defect  in 
the  proceedings  on  Irial,  unless  the  accused 
person  has  been  sentenced  to  a  larger  amount 
of  punishment  than  could  be  awarded  for  the 
offence  of  which,  in  the  judgment  of'the 
Court,  the  accused  person  ought,  upon  the 
evidence,  to  have  been  found  guilty,  or  unless, 
in  the  judgment  of  the  Court,  the  accused 
person  shall  have  been  prejudiced  by  such 
error  or  defect. 

Here  the  accused  person  has  not  been  sen- 
tenced to  a  larger  amount  of  punishment 
than  could  have  been  awarded  for  criminal 
breach  of  trust,  nor  can  he  be  said  to 
have  been  ])rejudiced  by  the  error  of  convict- 
ing him  under  the  Indian  Post  Office  Act :  he 


has  j)robably  received  a  smaller  puQisbment  \ 
than  he  would  have  received  if  he  had  beea 
tried  under  the  Penal  Code. 

'i'hen  we  are  asked  to  mitigate  the  sen* 
tcnce.  We  think  we  should  not  be  justified  in 
doing  that.  The  man  occupies  a  posaion  of 
responsibility,  and  the  act  was  one  whidi 
calls  for  grave  reprehension.  We  cannot  trfl 
what  might  be  the  consequences  of  visiiing 
an  act  of  this  kind  with  a  slight  puni.Nhmcm. 
These  are  cases  where  it  is  a  mistake  to  look 
at  the  small  amount  which  may  be  mis- 
appropriated in  the  particular  case;  we  must 
look  at  what  is  ths  general  effect  of  allowing 
an  act  of  that  kind  to  go  without  receiving 
a  really  adequate  punishment,  such  a  pujiish- 
ment  as  would  deter  others  from  commitiing 
an  act  of  this  description,  for  which  there  15 
probably  very  considerable  facility. 

We  do  not  think  we  should  be  justified  in 
altering  the  sentence  which  has  been  pa-^NC^l 
by  the  Magistrate  who  tried  the  case. 


The  15th  April  1872. 

Present  : 

The  Hon'ble  Sir  Richard  Couch,  A'/.,  CW 
Jus/ice,  and  W.  .\inslie.  Judge, 

Dacoity— Poaaeaaton  of  pfoper^  acquired  hf 

dacoit  y—  E  Tidence. 

Committed  hy  the  Deputy  Magistrate,  and 
tried  bv  the  Sessious  Judge  0/  My  men- 
singhy  on  a  charge  of  dacoity. 

The  Queen 

versus 

Kamal  Fiikcer  and  others.  Appellants. 

Mr.  M,  M.  Ghose  for  two  of  the  Appellants.  ' 

Merely  being  seen  getting  on  board  a  boat  with  tour 
persons,  who  nave  on  their  own  admisaon  been  con- 
victed of  belonging  to  a  gang  of  dacoibi,  is  aoC  suil-  4 
cient  evidence  against  those  so  seen. 

To  make  an  admission  of  guilty-  knowledge  of  tfce 
means  by  which  money,  supposed  to  have  beea  acquired 
by  dacoit y,  was  obtained,  evidence  under  Section  150  of 
the  Code  oif  Criminal  Procedure,  it  must  ISe  shcwB 
that  the  admission  was  antecedent  to  the  discovery  of 
the  money. 

Ainslie,  J. — The  eight  persons  named  in 

Kamal  Fukeer.  ^||«  "^^T"'  convicted  bj 

Modhoo,  the  Sessions  Judge  of  Ms- 

Haran  Chutki,  mensingh.     under     Scc- 

Ka^ir?''*'''*'  lions   395   and  400  and 

Biroo,'  412  of  the  Indian  Penal 

Koodrutoollah,  and      Code,  and  sentenced  (ex- 
Sadhoo.,  cepiing   Sadhoo,  who  is 

sentenced  to  impriijonment  for  seven  years)  lo 
transportation  for  life,  have  appealed. 
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The  Iwo  last  were  represented  by  Mr. 
Ghose ;  the  first  six  have  not  appeared  by  a 
pleader.  These  persons  (except  Sadh'oo) 
were  iried  on  two  separate  charges  of  dacoity, 
and  in  each  trial  they  were  also  charged  with 
belonging  to  a  gang  of  persons  associated  for 
the  purpose  of  committing  dacoity.  The 
charge  in  each  case  referred  to  ihe  same 
period  of  lime,  so  that,  in  fact,  the  piisoners 
have  been  twice  tried  and  convicted  on  the 
charge  of  belonging  to  the  same  gang 
of  dacoits. 

As  regards  the  first  six  prisoners,  there  is 
no  fi^round  for  interference  \>iih  the  sentence 
passed  by  the  Sessions  Judge  under  Sec- 
lion  400  in  the  case  first  tried,  namely,  that 
which  related  to  the  plunder  of  Wuzeer 
Mahomed's  boat.  Their  admissions  to  the 
Magistrate  clearly  establish  their  guilt. 

But  as  regards  the  last  two  prisoners,  we 
find  no  sufficient  evidence.  There  is  some 
evidence  that,  on  a  day  at  the  end  of  Srabun, 
Koodrut  was  seen  to  get  on  board  a  boat  with 
four  of  the  persons  who  have  been  convicted 
of  belonging  to  a  gang  of  dacoits,  on  their 
own  admission ;  hut  there  is  no  further  evi- 
dence of  his  proceeding*,  nor  does  the  record 
of  the  Sessions  Court  show  liow  or  where  he 
was  apprehended. 

As  to  Sadhoo,  it  is  true  he  gave  up  Rs.  300 
in  cath,  which  is  supposed  to  be  propeilv 
acquired  by  dacoity,  and  it  is  said  that  he 
adiniited  guilty  knowledge  of  the  means  by 
which  the  money  had  been  obtained ;  but  to 
I  make  this  admission  evidence  under  Section 
150,  Criminal  Procedure  Code,  it  must  be 
\  shown  that  it  was  antecedent  to  the  disco- 
ver)' of  the  money,  and,  whatever  may  be 
^ihe  actual -fact,  the  record  wholly  fails  to 
^show  this.     From  the  way  in  which  the  evi- 
(ience  has  been  recorded,  we  are  bound  to 
read  it  as  showing  that  the  admission  was  I 
^  subsequent  to  the  discovery,  and  therefore  to  \ 
exclude   it.     There   is   no  other    evidence 
against  this  prisoner.     The  conviction  and 
sentence  in  respect  of  the  prisoners  Koodrut- 
oollah  and  Sadhoo  are  set  aside.     The  appeal 
of  the  other  prisoners  is  dismissed. 


'i'he  15th  April  1872. 

Present : 

The  Hoo'ble  Sir  Richard  Couch,  A7.,  Chief 
Justice^  and  the  Hon'ble  W.  Ainslie,  Judge. 

Cross-examination  (of  witnesses  both*  before 
and  after  preparation  of  charge)— Criminal 
Procedure  Code,  Section  253. 


In  the  Matter  of 
Thakoor  Dyal  Sen.  Petitioner, 
Air,  G.  C,  Paul  for  Petitioner. 

A  Magfistrate  cannot  refuse  to  allow  witnesses  v  horn 
he  allowed  to  be  cross-examined  by  the  accused  previous 
to  the  preparation  of  a  charf^e  to  be  re-called  and  cross- 
examined  after  the  accused  has  been  put  upon  his  defence 
under  Section  252  of  the  Code  of  Criminal  Procedure, 
j  treating  them  as  witnesses  for  the  prosecution. 

Couch,  C,  y. — Thk  direction  in  Section 
252  of  the  Code  of  Criminal  Procedure  is 
express  that,  if  the  accused  person  has  any 
defence  to  make  to  the  charge,  he  shall  be 
called  upon  to  enter  upon  the  same,  and  10 
produce  his  witnes.ses,  if  in  attendance,  and 
shall  be  allowed  to  re-call  and  cross  examine 
the  witnesses  for  the  prosecution. 

It  does  not  clearly  appear  whether  it  was 
intended  by  the  Code  that  there  should  be, 
previous  to  the  preparation  of  the  charge,  a 
full  cross-examination  by  the  accused  or  by 
his  pleader ;  it  would  rather  seem,  notwith- 
standing Section  249  ,  which  must  be  read  with 
the  other  Sections,  that  that  was  not  •con- 
templated, and  that  the  Magistrate  should  in 
the  first  instance  examine  the  witnesses,  with 
a  view  to  seeing  whether  there  was  a  primd- 
facie  case  against  the  accused  person,  and 
then  that  he  should  prepare  the  charge. 

Now,  we  do  not  say  that,  if  an  accused 
person  or  his  pleader  went  into  a  full  cross- 
examination  before  the  preparation  of  the 
charge,  and  were  told  that,  if  he  did  that,  he 
might  be  waiving  his  light  to  a  further  cross- 
examination  after  the  charge  had  been  pre- 
pared, he  would  not  be  precluded  from 
the  subsecjuetTt  cross-examination.  It  is  pos- 
sible tha»,  if  put  to  it,  he  might  be  obliged  to 
elect  between  the  two.  and  not  to  have  the 
inconvenient  proceeding;  of  the  whole  of  the 
CI oss- examination  being  again  repeated. 

But  here  that  does  not  seem  to  have  been 
done.  The  Magistrate  appears  to  have 
allowed' a  cross-examination  before  the  charge 
was  prepared  ;  but,  when  the  accused  was  put 
upon  bis  defence,  it  might  be  very  important 
ihaf  some  further  questions  should  be  put  to 
the  witnesses  for  the  prosecution,  in  order  to 
elicit  facts  which  might  constitute  a  defence 
for  htm.  We  think  that  the  Magistrate  had 
no  power  to  say  that  this  should  not  be  done, 
and  that  the  cross-examination,  which  had 
been  already  had,  should  be  the  only  cross-exa- 
mination in  the  case.  If  the  privilege  of  cross- 
examination  had  been  abused,  and  questions 
which  had  been  put  before  and  appeared  to 
have  been  answered  (the  witnesses  under- 
standing the  questions)  were  repeated,  the 
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Magistrate  might  have  stopped  that,  and  con- 
fined the  cross-examination  to  its  proper 
limits.  We  think  it  was  not  competent  to 
him  to  refuse  to  allow  the  witnesses  to  be  re- 
called and  cross-examined  after  the  accused 
had  been  put  upon  his  defence. 

Also,  the  subsequent  Section  would  entitle 
the  accused  person  to  call  the  witnesses  as 
his  own.  Of  course,  he  would  be  in  a  differ- 
ent position  then,  and  would  not  be  allowed 
to  cross-examine  them  and  treat  them  as 
witnesses  for  the  prosecution.  What  he 
really  required,  and  what  he  was  entitled  to, 
was  to  have  them  re-called  and  to  cross- 
examine  them,  treating  them  as  witnesses  for 
the  prosecution. 

We  think  there  has  been  an  error  in  the 
procedure  which  may  have  prejudiced  the 
accused,  and  therefore  that  the  conviction  and 
confirmation  of  it  must  be  set  aside,  and  the 
case  must  be  ordered  to  be  re-tried  by  the 
.Magistrate. 


The  i8th  April  1872. 


Present 


The  17th  April  1872. 

Present : 

The  HonM)le  Sir  Jlichard  Couch,  A7.,  Chief 
Justice,  and  the  Ilon'ble  W,  Ainslie,  Judge. 

Abetment—Mischief  by  fire— Admission— Penal 
Code,  Sections  114  and  149. 

The  (^ueen 

versus 

Peer  Mahomed,  A  p pel  hint. 

Committed  hv  the  Magistrate,  and  tried  hv 
the  Sessions  Judge  of  'Upper ah,  on  a 
charge  of  mischief  by  fire. 

Section  114,  and  not  Section  149,  was  held  to  apply  to 
a  case  where,  upon  a  charge  of  mischief  hy  fire,  the  pri- 
soner admitted  that  he  was  an  abettor,  and  that  he  was 
present  at  the  time  the  offence  was  committed. 

• 

Ainslie,  J . — The  Judge  has  treated  the 
admission  by  the  prisoner  himself  as  giving 
a  more  reliable  account  of  what  ocoiftred 
than  the  evidence  of  the  witnesses. 

I'he  prisoner's  admission  was  to  the  effect 
that  he  was  an  abettor,  and  that  he  was  present 
at  the  time  the  offence  was  committed.  .Sec- 
tion 1 1 4  of  the  Penal  Code,  and  not  Section  1 49, 
was  the  proper  Section  to  apply  to  the  case. 

There  are  no  grounds  for  interfering  with 
the  sentence.     The  appeal  is  dismissed. 


The  Hon'ble  F.  A.  Glover  and  W.  Ainslie, 

Judges. 


by  High  Coort-iCode  of  Criauml  Pi« 
cedure^  Section  436— Error  or  defect  in  pr» 
ceedingr  before  Magistrate. 

In  the  Matter  of  Azeemoddy  antl  others. 

Petitioners. 

Baboo  Bama  Churn  Banerjet 
for  Petitioners. 

Section  434')  of  the  Code  of  Criminal  PrcKedure  allo«« 
no  revision  hy  the  Hi^ph  Couii  in  case5i  where»  in  tka 
judgement  of  the  Appellate  Court,  an  accursed  person  faM 
not  been  prejudiced  by  an  error  or  defect  in  t|i^ 
proceedings  before  the  Magi<«trate  {e.  jf..  as  in  Ihiscaarj 
by  the  alteration  of  the  charg^e  and  the  omission  of  thd 
Ma^fttrate  to  record  a  separate  defence). 

Glm^er.  J. — The  point  taken  in  this  ap^J 
plication  is  that  the  petitioners,  who   weiej 
charged    with    petty    theft   of   grass,   ^cre,; 
although  released  from  that  charge,  convicted! 
by  the  Joint  Magistrate  of  being  members  it 
an  unlawful  assembly,  and  punished  there- 
for without  any  fresh  defence  being  taken 
from  them.    The  ] udge,  on  appeal,  confirmed 
the  sentence. 

It  was  for  the  Appellate  Court  to  decide 
whether  or  not  the  accused  were  in  any  way 
prejudiced  by  the  alteration  of  the  charge  bj*^ 
the  joint  Magistrate  and  by  bis  omission  to 
record  a  separate  defence  :  and  the  Judge  did 
decide  the  question  adversely  to  the  accused. 
He  has  recorded  his  opinion  that  ihey  were! 
in  no  way  prejudiced  by  the  omission  of  the  I 
Magistrate,  and  (his  was  a  judgment  of 
fact. 

Section  426  of  the  Code  of  Criminal  Pro- 
cedure allows  no  revision  by  this  Court  ia 
cases  where,  in  the  judgment  of  the  Appellate 
Court,  an  accused  person  has  not  been  pre- 
judiced by  such  an  error  or  defect  as  is  now 
stated  to  have  taken  place  in  the  proceeding 
before  the  Magistrate.  And  as  the  Judge 
savs  distinctly  that  he  does  not  think  the 
petitioners  have  been  prejudiced,  the  mailer, 
as  it  appears  to  me,  is  taken  out  of  our  bands; 
and  we  have  no  power  to  interfere. 

The  application  must  be  rejected. 
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The  20lh  April  1872. 

Present : 

The  Ilon'ble  Sir  Richard  Couch,  A7.,  Chief 
yusiice,  and  the  Hon'ble  W.  Ainslie, 
Judge. 

Land    dis]Mites— Jortsdiction  of    Magistrate-- 

Accretions — Evidence— Attachment  of    pro- 

'  perbr — Possession— Title— Recording  ajpro- 

:  ceediBg^— Code  of  Criminal  Procedure,  Sec- 

tioos  30,  3i8»  and  319. 

In  the  Matter  of 
Kmanibandee  Begum,  Peliiionery 
•  versus 

Tek  Bahadoor  and  another,  Opposite  Party, 

Mr^  C.  Gregory  for  Petitioner. 
\      Mr.  R,  T.  Allan  for  Opposite  Party. 

A  Ma^»trate  has  jurisdiction,  under  Section  318, 
p!ude  of  Criminal  Procedure,  to  prevent  breaches  of  the 
•eace  in  places  where  the  rivers  have  dried  up.  The 
pinsdiction  that  was  once  there  under  Section  30  is  nut 
fsken  away  by  reason  of  the  land  having  appeared,  and 
"file  water  disappeared. 

It  \s  not  competent  to  a  part^  who,  when  there  is  no 
clear  evidence^of  actual  possession,  puts  in  certain  docu- 
ments which  would  be  evidmce  of  title,  and  invites  the 
tfa^trate  to  consider  them  as  bearings  upon  the  fact 
,flf  possession,  to  object  after  »vards  that  the  Mag-istrate 
Ites  gone  into  the  question  of  tit*e. 

\vhen  a  Magistrate  is  not  satisfied  that  either  of  the 
•contending  parties  was  in  actual  possession,  his  proper 
I^ODarse  ts  to  attach  the  property,  and  not  give  either 
IfiiTty  what  might  be  supposed  to  be  the  advantage  of 
la  findinsT  on  his  part  that  there  was  possession. 
I  Where  a  Magistrate  made  an  order  under  Section  3  iS, 
;trithout  ptYviously  recording  a  proceeding,  his  order 
^^iras  anoullcd,  and  the  case  sent  back  to  him  that  he  may 
^froceed  under  the  Section. 
f 

,.    Conchy  C,y, — In  this  case  we  are  asked 
rlo  set  aside  the  order  of  the  Magistrate  of 
Chnprah  on  two  grounds,  the  first  being  that 
^lie  had  no  jurisdiction  over  the  subject-mat- 
ter. 

Now,  it  is  incumbent  upon  the  party  who 

^makes  the  application  to  show  that  there  is 

I  a  want  of  jurisdiction  before  we  should  make 

that  order.     Section   318,  under  which  the 

proceedings  took  place,  gives  power  to  the 

Magistrate,  if  he  is   satisfied  that  there   is 

likely  to  be  a  breach  of  the  peace,  to  record  a 

proceeding  stating  the  grounds  of  his  being 

so  satisfied,   and  to  determine  the  fact  of 

actual  possession.     We   think  that,   as   the 

provisions  in  the  Code  of  Criminal  Procedure 

are  intended  to  giN'c  the  Magistrate  power  to 

prevent  a  breach  of  the  peace,  we  ought  to 

hold  that,  if  he  would  have  jurisdiction  to 

enquire  into  the  offence  of  the  breach  of  the 

peace,  he  would  have  jurisdiction  under  this 

Section.    If  a  breach  of  the  peace  was  likely 

to  be  committed  on  the  land  which  was  the 


subject  of  the  dispute  into  which  he  would 
have  power  to  enquire,  he  might  take  this 
proceeding  in  order  to  prevent  it. 

Then  it  appears  that  formerly  the  land  in 
question  was  part  of  the  bed  of  the  (Ganges, 
and  at  that  time,  by  Section  30  of  the  Crimi- 
nal Procedure  Code,  this  Magistrate  had  juris- 
diction over  the  six)t  where  the  land  now  is. 
There  is  no  authority  that  we  are  aware  of, 
nor  do  we  see  any  reason  for  holding  that, 
because  the  place  wliich  was  formerly  water 
is  now  land,  and  the  private  rights  of  panics 
arc  regulated  by  the  law  of  accretion,  the 
Magistrate  of  Chuprah  has  lost  the  jurisdic- 
tion which  he  formerly  had. 

Questions  of  difficulty  may  arise  with 
respect  to  the  jurisdiction,  but  we  cannot 
come  to  a  conclusion  that  there  is  no  juris- 
diction over  those  places  where  the  rivers  have 
dried  up,  and  that  the  jurisdiction  which  was 
once  there  is  taken  away  by  the  circumstance 
of  the  land  having  appeared,  and  the  water 
disappeared.  The  petitioner  has  failed  to 
show  that  the  Magistrate  of  Chuprah  had 
not  jurisdi:tion  to  make  this  order,  and 
therefore  we  cannot  set  it  aside  on  that 
ground. 

It  was  then  objected  that  the  order  is  bad 
because  the  Magistrate  has  gone  into  the 
question  of  title,  and  has  not  confined  himself 
to  the  fact  of  actual  possession.  It  seems 
that  this  land  has  only  been  culturable  for 
the  last  two  or  three  years,  and  therefore 
there  could  have  been,  under  any  circum- 
stances, but  little  actual  possession.  And  the 
course  taken  by  the  present  petitioner  appa- 
rently shows  that,  because  he  appears,  by  the 
finding  of  the  ^lagistrate,  to  have  relied  upon 
documents  which  would  be  evidence  of  title. 
Apparently  the  circunutance  being  such 
that  there  could  be  no  clear  evidence  of 
actual  possession,  the  petitioner  sought  to  eke 
out  that  by  putting  in  this  evidence  of  title, 
and  now  it  is  objected  that  the  Magistrate 
who  expressed  his  opinion  upon  that  evidence, 
and  said  that  it  was  not  sufficient  to  prove 
the  [jossession,  has  acted  improperly,  and  that 
his  order  ought  to  be  set  aside. 

We  think  it  is  not  competent  to  the  peti- 
tionti^to  take  such  an  objection  as  that  now. 
As  the  petitioner  invited  the  Magistrate  to 
consider  this  evidence  as  bearing  upon  the 
fact  of  possession,  the  Magistrate  has  consi- 
dered it,  and  rejected  it.  The  Magistrate 
does  not  determine  the  title  ;  he  does  not 
profess  to  determine  the  claims  to  a  right 
of  possession.  His  language  might  perhaps 
have  been  more  precise,  and  no  doubt  it 
would  have  been  if  he  could  have  anticipated 
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thai  such  an  objection  would  have  been 
made  ;  but  what  he  has  done  is  that,  after 
considering  such  evidence  as  was  offered  by 
the  parties,  he  has  come  to  the  conclusion 
that  he  could  not  say  that  either  of  them 
was  in  possession.  And  most  likely  neither 
party  couKl  be  said  to  be  in  possession,  and 
that  any  acts  which  wore  apparently  acts 
of  possession  could  not  be  considered  as 
proving  it.  Then,  being  unable  to  satisfy 
himself  as  to  either  of  these  persons  being 
in  possession  of  the  land  in  disptite,  he  has 
done  what  he  had  power  to  do  under  Sec- 
tion 319 — he  has  taken  what  was  the  best 
and  the  proper  course,  he  has  attached  the 
property,  and  not  given  to  either  of  the 
contending  parties  what  might  be  supposed 
to  be  the  advantage  of  a  finding  on  his  part 
that  there  was  possession.  When  we  come 
to  look  at  his  order,  we  think  there  is  no 
ground  for  saying  that  he  exceeded  the 
power  he  had  under  Section  318.  He  has 
made  an  order,  in  fact,  under  Section  319, 
not  being  satisfied  that  either  of  these  parlies 
was  in  possession,  and  such  an  order  is 
good  in  law,  and  ought  not  to  be  set  aside 
by  this  Court.  The  petition  must  be  rejected 
with  costs,  which  we  assess  at  two  gold- 
mohurs. 

In  the  other  ca^c  (No.  46),  the  Magistrate 
has,  in  reality^  made  an  order  under  Section 
318,  without  taking  the  proceeding  which 
he  ought  to  take  before  making  such  an 
Older.  That  order,  therefore,  must  be  annul- 
led, and  the  matter  must  be  sent  back  to  the 
Magistrate  that  he  may  proceed  under  the 
Section.  The  petitioner  is  entitled  to  the 
costs  of  this  application,  the  pleader's  fees 
being  fixed  at  two  gold-mohurs. 


The  23nd  April  1872. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chief 
Justice,   and    the    I'lonble    W.    Ainslie, 

Code  of  Criminal  Procedure,  Section  ato^ 
Breach  of  the  peaceifby  one  person)— Re- 
cog^nizances  (from  another). 

Reference  under  Section  4J4,  Act  XX  V,  of 
hS6r,  by  the  Judge  of  West  Burdnan. 

In  the  case  of 
Ram  Coomar  Banerjee,  Plaintiff, 

versus 

Rajah  Gopal  Singh  Deb,  Defendant, 

It  is  iileg^al  and  contrary  to  the  provisions  of  Section 
?^2,  Code  of  Criminal  Procedure,  to  take  recogni2ances 


from  one  person,  in  order  to  prevent  another  Irotn  cuoi- 
mtttin^  a  breach  of  the  peace. 

Case, — The  Deputy  Magistrate  records 
that  a  tank  belonging  to  defendant  was  sold 
in  execution.  The  inhabitants  of  Bishen}K>re. 
who  are  attacheil  tj  defendant,  interfered  to 
induce  the  purchaser  (plaintiff)  to  j^ivc  np 
the  tank  to  defendant.  He  refused*  and  con- 
sequently the  |>eople  of  Bishenpore  have 
made  a  set  at  him  (plaintiff j.  The  de^ad- 
ant  would  certainly  not  commit  a  breach  of 
the  peace  himself :  but  in  order  to  prevent  hi^ 
over- zealous  friends  at  Bishenpore  from  com- 
mitting  such  breach,  recognizances  inasl  be 
taken  from  the  Rajah  (Gopal  Singh  Deb),  ubo 
now  pravh  to  this  Court  for  interference  with 
this  order  of  the  Deputy  Magistrate,  as  based 
on  mere  hearsay  grounds,  inasmuch  as  the 
Deputy  Magistrate  acknowledges  that  he  (the 
Rajah)  could  not  commit  a  breach  of  the 
peace. 

The  proceeding  of  the  Deputy  Magistrate 
carries  with  it  its  oxn  condemnation.  For 
it  is  certainly  illegal  and  contrary  to  the  pro- 
visions of  Section  282  tt}  take  recognizances 
from  one  person,  in  order  to  prevent  another 
from  committing  a  breach  of  the  peace. 

.\s  the  Deputy  Magistrate's  proceeding 
contains  his  reasons,  I  see  no  reason  for 
calling  for  further  (xphnation. 

The  papers  of  the  case  are  herewith  for- 
warded to  the  HoQ*ble  Couit  under  Section 
434.      The  sentence  appears  to  me  cdntrary 
to  the  law,  and  should  be  set  aside. 
The  order  of  the  High  Court  was  passed 

as  follows  by — 

Ainslie,  J, —  The  order  of  the  Deputy 
Magistrate,  dated  24th  February  1S72,  calling 
upon  Rajah  Gopal  Singh  to  enter  into  bis 
own  recognizance  in  the  sum  of  five  hundred  * 
rupees  to  keep  the  peace  for  the  term  of  one 
year,  is  set  aside,  as  recommended  by  the 
Sessions  Judge.  g 


The  22nd  April  1S72. 
Present: 
'  The  Hon'ble  Sir  Richard  Couch,  A7..  Chief 
Justice,    and    the    Honble    \V\    Ainslit*. 

Jt^g^' 
I    False  evidence— Code  of  Crimtnal  Procedure. 

Section  169. 

Committed  ly  the  Deputy  Commissioner,  and 
tried  by  the  Judicial  Commissioner,  of 
Assam, 

Bapooram  A  ham 

versus 

Gunga  Ram  Kacharee,  Appellant. 
BaOoo  Kashet  Kant  Sen  for  Appellant 
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Where  the  Judicial  Commissioner  of  Assam,  sitting^ 
as  Sessions  Judge,  certified,  in  his  capacity  of  Judfje  of 
the  Chief  Civil  Court  in  Assam,  that  a  charg^e  of  false 
evidence  was  entertained  with  the  sanction  of  the  Dis- 
trict Court  of  Assam  to  which  the  Court  of  the-Moonsiff 
of  I^broojfhur  before  or  ag^ainst  which  the  offence  was 
committed  was  subordinate — Hki.d  that  the  sanction 
required  bjr  Section  i6y.  Code  of  Criminal  Procedure, 
tad  been  given. 

Couch,  C.  y. — We  have  at  last  arrived  at 
the  fact  which  ought  to  have  been  stated  to 
us  long  ago,  namely,  that,  when  the  charge 
under  Section  465  was  amended  to  a  charge 
under  Section  193,  the  Judicial  Commissioner, 
who  >vas  sitting  as  Sessions  Judge,  certified, 
in  his  capacity  of  Judge  of  the  Chief  Civil 
Court  in  Assam,  that  the  charge  was  en- 
tertained with  the  sanction  of  the  District 
Court  of  Assam  to  which  the  Court  of  the 
Moonsiff  of  Dcbrooghur  was  subordinate. 
All  that  Section  169  of  the  Code  of  Criminal 
Procedure  requires  is  that  there  shall  be  the 
sanction  of  the  Civil  or  Criminal  Court 
before  or  against  which  the  offence  was  com- 
miued,  or  of  some  other  Court  to  which 
such  Court  is  subordinate,  and  there  was  that 
sanction  here. 

If  we  are  to  speculate  at  all  as  to  what 
was  the  object  of  the  Legislature,  it  seems  to 
have  been  that  there  should  be  some  check 
on  prosecutions  of  this  kind.  The  proper 
course  is  to  look  at  the  language  of  the  Sec- 
tion, and  not  to  introduce  other  words  into 
it. 

The  application  must  be  rejected. 


Although  an  improper  adjournment  of  an  enquiry  by  a 
Magistrate  was  scarcely  an  error  in  the  decision  upon  a 
point  of  law,  or  involved  any  question  of  law  justifying 
the  interference  of  the  High  Court  under  Section  404, 
Code  of  Criminal  Procedure,  the  Court,  under  Section 


15  of  the  Charter  Act,  set  aside  the  order  of  the 
Magistrate  adjourning  the  enquiry  when,  according 
to  Section  234,  there  was  not  the  absence  of  a  witness 


Pruent : 

The  2  7ih  April  1872. 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chief 
Justice,  and  W.  Ainslie,  Judge. 

Improper  adjournment  of  enquiry  by  Magistrate. 
—Power  of  High  Court— Code  of  Criminal 
Procedure,  Sections  224  and  404— Charter  Act, 
Section  IS— Warrant  of  arrest  (Cessation  of). 

Miscellaneous  Criminal  Case  Xo.  4j 

of  iSyj. . 

Muthoora  Nath  Chuckerbutty  and  others 
(Defendants),  Petitioners^ 

versus 

HeeraLall  Doss  (Prosecutor),  Opposite  Party. 
Mr.  Woodroffe  for  the  Petiiioners. 

Mr,  Fergusson  for  the  Opposite  Party. 

Bahoo  Juggodanund  Mo^Jurjcc  for  the 
Government. 
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or  other  reasonable  cause  rendering  it  necessary  or 
advisable  to  adjourn  th  3  enquiry  j  the  power  conferred 
by  Section  5^24  beinjjc  one  which  can  only  be  exercised 
in  cases  which  come  really  within  the  terms  of  that 
Section. 

The  force  of  a  warrant  of  arrest  is  at  an  end  when  the 
prisoner  is  brought  before  the  Magistrate. 

Couch,  C.  J . — The  petition  in  this  case 
stated  that  the  petiiioners  were  aga^rieved 
by  an  order  of  the  Magistrate  of  Alaldah, 
dated  the  26lh  of  February  1872,  postponing 
the  case  in  which  they  were  defendants,  and 
also  by  the  other  orders  of  previous  dates  to 
the  same  effect.  Uj)on  that  petition  an  order 
was  .issued  by  Mr.  Justice  Bayley  and  Mr. 
Justice  Markby,  that  the  prosecutor,  Heera 
Lill  Doss,  should  show  cause  why  the  orders 
of  the  Magistrate  of  Maldah,  dated  respect- 
ively the  3rd  of  January  and  15th  of 
February  and  26ih  of  February  1872,  should 
not  be  quashed  upon  the  grounds  stated  in 
the  petition. 

It  appears  from  the  statement  made  to  us 
by  ^Ir.  Woodroffe,  who  appeared  in  support 
of  the  petition,  that,  as  long  ago  as  the  19th 
of  April  1871,  a  petition  was  presented  to 
the  Magistrate  of  Maldah,  ^nd  the  examina- 
tion of  the  applicant  in  that  case  was  taken 
on  the  2ist  of  April,  that  a  further  petition 
was  presented  on  the  27th  of  April,  and 
another  on  the  loth  of  June;  and,  on  the 
5th  of  July,  upon  the  deposition  of  the 
Court  Inspector  being  taken,  it  was  ordered 
that  a  warrant  should  be  issued,  and  the  3rd 
of  January  was  fixed  for  the  hearing  of  the 
case.  Then  the  adjournments  which  are 
complained  of  took  place. 

Now,  Mr.  Woodroffe  complained  of  the 
issuing  of  the  warrant,  and  alleged  that  there 
was  no  evidence  to  justify  its  being  issued. 
I  think  that  we  ought  not  to  make  any  order 
now  wiih  respect  to  that.  In  the  first  place, 
the  petition  did  not  ask  to  have  the  warrant 
deaift  with  at  all,  nor  did  the  order  which 
was  issued  upon  the  petition  direct  cause  to 
bc'sbown  with  respect  to  the  warrant.  The 
warrant  has  long  ago  fulfilled  all  that  it  was 
required  for,  and  it  would  be  useless  now  to 
set  it  aside.  Indeed,  in  the  judgment  of  Mr. 
Justice  Phear,  upon  which  Mr.  Woodroffe 
strongly  relied,  it  is  stated  that  the  force  of 
a  warrant  of  arrest  is  at  an  end  when  the 
prisoner  is  brought  before  the  Magistrate. 
So  also,  with  respect  to  the  two  orders  of 
remand,  dated  the  3rd  of  January  and  thq 
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T  5th  of  February,  they  liavc  come  to  an  end  ; 
the  petitioners  have  api)earccl  in  pursuance 
of  them,  and  a  further  remand  has  been  made: 
and  the  real  question  is,  whether  the  remand 
which  was  made  on  the  2(nh  of  February,  by 
which  the  case  was  postponed  until  the  12th 
of  March,  and  the  petitioners  were  put  under 
recognizances  to  ap]  car  on  that  day,  ought 
to  be  allowed  to  stand. 

The  power  under  which  the  order  was 
made  is  contained  in  Section  224  of  the 
Code  of  Criminal  Procedure,  >\hich  provides 
that,  **  if  from  the  absence  of  a  witness  or 
*'from  any  other  reasonable  cause,  it  shall 
"  become  necessary  or  advisable  to  defer  the 
"examination  or  further  examination  of  a 
"witness,  it  shall  be  lawful  for  the  Magis- 
"trate,  by  a  written  order,  from  time  to  time, 
"to  adjourn  the  enquiry,  and  to  remand  the 
"accused  j)erson  for  such  time  as  shall  be 
"deemed  reasonable,  not  exceeding  fifteen 
"  days." 

Mr.  \Voodr(;ITe  relied  very  .^tionLrlv,  as  it 
a|)pearcd  to  me,  on  a  ])assaf^e  of  the  judg- 
ment of  Mr.  justice  Phear,  which  is  report- 
ed in  XIII.  Weekly  Reporter,  page  27,  in 
which  the  learned  Judge  said  that  a 
Magistrate  cannot  lawfully  commit  to  prison, 
or  remand  a  piisoner  who  is  before  him, 
without  sufficient^ grounds,  and  in  the  com- 
plete absence  of  evidence  there  can  be  no 
grounds.  It  appeared  to  me  at  the  time 
that  Mr.  Justice  Phear  Mas  there  contem- 
plating a  case  where  there  was  no  evidence 
at  all,  and  that  his  language  must  be  read 
with  reference  to  such  a  case.  On  looking  at 
the  judgment,  that  seems  to  be  so,  because 
in  a  subsequent  ])aragrai)h  he  says  :  "  After 
"the- 2nd  of  November,  the  case  changed. 
"  At  that  time  evidence  was  produced  before 
"  the  Magistrate  on  which  he  could  rightly, 
"in  the  exercise  of  his  judicial  discretion, 
"  hold  that  the  persons  charged  ought  to  be 
"committed  to  prison,  ciiher  to  await  trial 
"or  for  safe  custody,  during  the  adjournment 
"  of  the  enquiry."  And  when  we  refer  to  the 
statement  of  what  took  place  in  the  ^ase 
from  lime  to  time,  it  appears  that  on  the 
2nd  of  November  a  witness  was  partly 
examined.  It  is  said  that,  "on  the  2«d  of 
"November,  after  the  first  portion  of  the 
"evidence  of  the  said  Nobin  Roy  was  re- 
"  corded,  Mr.  Munro  directed  that  the  wit- 
"nesses  who.  had  then  been  sent  by  the 
"police  should  be  kept  in  custody  in  Mr. 
"  Monro's  house."  It  would  therefore  seem 
that  Mr.  Justice  Phear  was  of  opinion  that,  if 
a  witness  had  been  even  partly  examined,  the 
Magistrate  \vould  have  power  to  remand : 


and    the  judgment   does  not   support  what 
it  was  quoted  for  by  Mr.  Woodroffe. 

We  have,   however,   to  consider  what  is 
the    power    which    is    conferred    upon   the 
Magistrate  by  Section  224.      It  is  said 'that' 
if,  from  the  absence  of  a  witness,  or  from  anr 
other  reasonable  cause,  it  shall  become  neces- 
sary or  advisable  to  defer  the  examination 
of  witnesses,  it  shall  be  lawful  for  the  Mai^is- 
trate  to  adjourn  the  enquiry.     It  appears  to 
me,  looking  at  the  language  of  this  Section, 
that,  if  there  be  not  a  proper  cause,  a  cause  such 
as  is  described,  a  Magistrate  has  not  power 
to  adjourn  the  encjuiry:  it  is  not  la\vful  f-r 
him  to  do  it.      A  Macristrate  is  not  at  libertv, 
arbitrarily  or  for  any  reason  which  he  mar 
think*  sufficient,  to  adjourn  the  enquiry;  it  is 
onlv  to  be  in  the  casts  mentioned  ;  and  al- 
though  an  improper  adjournment  of  the  en- 
quiry by  a  Magistrnte,  an  adjournincnt  on  a 
ground  which  c>ul<l  not  be  said  to  show  tK.il 
it  was  eiiher  necessary  or  advisa))le  to  do  so, 
might  scarcely  be  j-aid  to  be  an  error  in  the 
decision   upon  a  point  of  law  or  10  invohe 
any   (jncstion    of  law,   and    Section   404  of 
the    Code    of    Criminal     Procedure    m  ght 
possibly  not  enable  this  Court  to  interfere, 
we  have,  by  the  1 5th  Section  of  the  Act  under 
which  the  Court  is  established,  a  power  of 
superintendence  which   enables  us  to  deal 
with    such   a  case.  .  I   think  it  enables  ns. 
where  a  Magistrate  has  adjourned  an  en- 
quiry when  it  was  not  lawful  for  him  to  <lo 
so  under  Section  224,  to  set  aside  the  order. 
Here,  there  was  not  the  absence  of  a  witno?^ 
or  other  reasonable   cause  which  m^A^  it 
necessary  or  advisable  to  adjourn  the  en- 
quiry,    'i'he  witness  whose  absence  appears 
to  have  been  i^iven  as  a  reason  "for  the  ad- 
journment  was  the  Inspector  who  made  the 
report.      Assuming  that,  if  called,  he  would 
have  deposed  to  all  the  facts  stated  in  that 
report,    it   a})pears   that   all   that   he  could  | 
have    proved    would    have    been    that  the^ 
will  was  produced  to  him,  and  was  afterwards 
returned ;   and   that   evidence   being  taken, 
there  really  would  have  been  no  evidence  to 
justify  the  detention  of  the  parties  upon  a 
charge   of    forgery    of    the    will ;    it  would 
really  have  been  just  the  same' as  if  there 
had  l^een  no  evidence  whatever  against  them. 

The  case  appears  (and  it  seems  to  me  it 
was  admitted  by  the  Government  Pleader 
and  also  by  Mr.  Fergusson,  who  appeareti 
for  the  prosecutor)  to  have  been  postponed 
in  a  manner  which  could  hardl)',  even  by 
ihem,  be  justified.  There  was  not  any  evi- 
dence taken  which  could  be  made  the  found- 
ation    of    a    charge;    and    the    Magistrate 
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appears   to    have    been    influenced    in    the 
coarse   which   he   look   by   the   expectation 
that,  afler  some  lime  and  by  dint  of  enquiry, 
some    evidence  might  be  obtained.     But  a 
Magistrate  is  not  justified  in  keeping  parties 
under  recognizances  in  the  way  in  which  he 
did  on  this  occasion,  possibly  from  soon  after 
the  5th  of  July,  when  the  warrant  was  issued, 
but     certainly    from     the    3rd    of   January, 
the  day  first  fixed  for  the  hearing,  until  the 
I2ih  of  March,  with  this  charge  hanging  over 
them,  and  remanding  them  from  time  to  time 
in  an  illegal  manner,  the  two  previous  re- 
mands having  exceeded  fifteen  days.     This  is 
a  case,  I  think,  in  which  the  Court  may  well 
exercise  its  power  of  superintendence,  and 
;  set  aside  the  last  order  of  remand  ;  and  it 
i  seems    to    me    desifable    that    Magistrates 
\  should  understand  that  the  power  conferred 
iby  Section  224  is  a  power  which  is  only  to 
!  be  exercised    in    cases  which   come   really 
within  the  terms  of  that  Section.     It  is  not 
a  power  conferred  upon  them  to  be  exercised 
in  an  arbitrar}-  manner,  and  not  according  to 
I  rule,  but  a  power  which  they  ought  to  be 
I  careful  in  exercising. 

;       Therefore,  the  order  which  wo  shall  make 
^  is  that  the  last  order  of  remand,  that  of  the 
26th  February,  will  be  annulled,  the  conse- 
quence   of    which    will    be    that    the    peti- 
tioners will  not  be  liable  to  appear  in  accord- 
'  ance     with    the    recoornizances   which   thev 
\  gave.    If  evidence  is  afterwards  discovered, 
i  which  would  justify  the  charge  of  forgery 
;  being  brought  against  them,  the  Magistrate 
Is  not  precluded,  by  the  order  which  we  now 
j  make,  from  taking  proceedings  again. 
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The  27th  April  1872. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chief 
jfustice,  and  the  Hon'ble  W.  Ainslie, 
Judge, 

Penal  Code,  Section  188  (Chargfe  under)— 
Written  order— Cleaning"  privy- Code  of  Cri- 
minal Procedure,  Sections  62  and  308. 

Reference  to  the  High  Courts  under  Section 

434  of  ^^^  Code  of  Criminal  Procedure^  by 

the  Officiating  Sessions  fudge  of  Hooghlv^ 

dated  the  i^th  April  iSy2, 

Pitambur  Dav,  Petitioner. 

!       An  order  in  writing  under  Section  62  of  the  Code  of 
I   Criminal  Procedure  is  necessary  to  sustain  a  charg-e  under 
Section  iSS  of  the  Penal, Code. 

Quate. — Whether  a  Magistrate  has  not  power  to 
proceed  under  the  former  Section,  Instead  of  under 
Section  30S,  against  a  party  for  disobeying  an  order 
issued  by  him  directing  the  party  to  clean  a  privy  pro- 
nounced to  be  a  nuisance. 


Case. — The  Assistant  Mapfistrate  of  Seram- 
pore  has  sentenced  Baboo  Pitambur  Day  to 
pay  a  fine  of  40  rupees,  or  in  default  to 
suffer  imprisonment  for  10  days,  under  Sec- 
tion 188,  Penal  Code,  for  disobeying  an  order 
lawfully  promulgated  by  him,  directing  the 
Baboo  to  clean  a  privy  pronounced  to  be  a 
nuisance.  The  proceedings  taken  do  not 
clearly  show  under  what  law  the  As.sistant 
Magistrate  proceeded,  but  I  learn  from  recent 
I)roceedings,  also  under  Section  188,  in  con- 
sequence of  the  continued  disobedience  of 
the  Baboo,  that  the  Assistant  Masfistrate  act- 
ed  under  Section  62,  Code  of  Criminal  Pro- 
cedure. 'I'wo  grounds  have  been  pleaded 
before  me  for  the  reversal  of  the  Assistant 
Magistrate's  order,  because  it  is  illegal. 

First,  that  Section  62  requires  that  the  order 
should  be  a  written  order  directing  a  person 
to  abstain,  &c.;  whereas  no  such  order  is 
to  be  found  on  the  record,  nor  does  it  appear 
that  any  was  given  and  regularly  served  on 
the  person  concerned.  The  only  orders  that 
I  can  find  are  to  the  Inspector  of  Police  to 
enquire  into  and  report  on  the  state  of  the 
privy,  and  an  order  dated  2  8di  February  on 
the  report,  apparently  a  memo,  of  a  verbal 
order  given  to  ike  Baboo,  or  rather  his  agent, 
to  the  effect  that  "  the  Baboo  has  been  given 
lime  until  Monday  ne.xt  to  clear  the  privy, 
on  which  date  Mr.  Cavana^h  (ihe  Inspector) 
will  inspect  again  and  report.  " 

The  next  objection  is  that  the  Assistant 
Magistrate  should  not  have  proceeded  under 
Section  62,  but  under  Section  308,  of  the 
Code  of  Criminal  Procedure,  in  support  of 
which  the  judgment  of  the  High  Court  in 
the  case  of  Huree  Mohun  Malo,  X.  Weekly 
Reporter  53,  is  quoted. 

I  am  of  opinion  thrft  on  both  of  these 
grounds  the  order  of  the  Assistant  Magistrate, 
for  wilful  disobedience  of  which  the  sentence 
of  fine  was  passed,  is  illegal,  and  that,  as  there 
was  ''  no  order  promulgated  by  a  public  ser- 
vant lawfully  empowered  to  promulgate  such 
order"  (Section  188,  Penal  Code),  the  convic- 
tion 'under  that  Section  was  illegal.  1  have 
not  submitted  the  explanation  of  the  Assist- 
ant. Magistrate,  as  Mr.  Plowden  has  left 
Serampore. 

The  order  of  the  High  Court  was  delivered 

as  follows  by — 

Couch,  C.  y. — The  convicti3n  and  sen- 
tence in  this  case  must  be  annulled,  on  the 
ground  that  there  was  no  order  in  writing 
under  Section  62  of  the  Code  of  Criminal 
Procedure,    and    consequently    the    charge 
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under  Section  1 88  of  the  Penal  Code  cannot 
be  sustained. 

Upon  the  other  objection  which  was  taken, 
we  give  no  opinion.  We  are  not  prepared  to 
say  that  this  was  not  a  case  in  which  the 
^lagistrale  had  not  power,  if  he  thought  fit, 
to  proceed  under  Section  62. 

The  conviction  and  sentence  will  be  an- 
nulled, and  the  fine,  if  paid,  will  be  returned. 


The  2nd  Mav  1872 


Present : 


\ 


The  Hon'ble  H.  V.  Bay  ley  and  Dwarkanath 
Mitter,  Judges. 

Code  of  Criminal  Procedure,  Section  404  (Exer- 
cise of  powers  g^iven  by)— Bona-fide  exercise 
of  discretion — Municipal  offence  (Keeping 
piggery  in  filthy  state). 

Miscellaneous  Criminal  Case  No,  6j  of  18^2. 

Aman  Chinaman,  Petitioner^ 

Baboo  Romanath  Bose  for  the  Petitioner. 

The  extraordinary  §ower  given  by  Section  404,  Code 
of  Criminal  Procedure,  was  declined  to  be  exercised  to 
quash  proceedings  held  under  a  bond-fide  exercise  of  dis- 
cretion in  a  case  where  a  fine  was  imposed  for  keeping  a 
piggery  in  a  BUhy  state. 

Bay  lev,  ^ .— In  this  case  we  are  called  upon 
to  set  aside  an  order  of  the  Municipal  Com- 
missioner imposing  a  fine  of  6  rupees  upon  the 
petitioner  under  Section  68,  Act  III.  of  1864 
(B.  C),  for  keeping  his  piggery  on  the  30th 
januar)%  ist  February,  and  2nd  February, 
in  a  filthy  j-tate.  This  Section  says  that,  on 
a  conviction  under  it,  a  fine  may  be  inflicted. 
All  the  facts  here  found  support  the  convic- 
tion. In  this  instance  the  case  was  postpon- 
ed for  a  local  investigation  by  the  sitting 
Commissioner,  and  the  investigation  termi- 
nated with  the  result  that  the  piggery  was  in 
a  filthy  state,  and  therefore  the  fine  was  inflict- 
ed. We  are  called  upon  by  the  applicant  to 
exercise  the  extraordinary  power  giverwto  us 
under  Section  404,  which  I  must  say  is  seldom 
done,  except  in  casesofjuiisdiction  or  obvious 
and  patent  injustice,  /*.  e.,  to  quash  the  pro- 
ceedings held  here  under  a  bond-fide  exer- 
cise of  discretion,  and  after  proper  enquiries, 
and  after  the  party  who  had  to  exercise  the 
discretion  had  satisfied  himself  on  the  subject, 
We  see  no  reason  to  quash  the  proceeding.*,' 
and  we  reject  the  application. 


The  6lh  May  1872. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Dwarkaivilh 

:\Iitter,  Judges, 

Charge  to  Jury — Using-  forered  documents- 
Alterations  or  blots— Witnesses  (Naming  of; 
by  prisoners). 

Committed  by  the  Magistrate,  and  t-iel  by 
the  Sessions  Judge  of  East  Bunhcxin.  '>n  f 
charge  of  dishonestly  using  as  genuine  J 
yorged  docitmcnf, 

(^ueen 

versus 
Kissorce  Mohun  Dutt  and  others,  AppilhnU. 
Baboo  Aukhil  Ch under  Sein  for  Appellants. 

A  Judge  has  every  rigfht  to  draw  the  attention  of  ihci 
Jury  to  anything  which  appears  to  be  a  palpabk  at 
teration  or  blot  on  the  face  of  a  document  alleged  to  b« 
forged. 

Prisoners  should  name  their  witnesses  at  the  commit* 
ment. 

The  offence  of  altering  one  part  of  a  docaraent  cje» 
cuted  in  two  parts  for  the  mutual  security  of  both  the 
parties  concerned  deserves  to  be  severely  punished. 

Bayley,  J, — We  see  no  reason  whatever 
to  interfere  with  the  conviction  by  the  judge 
and  the  Jury,  or  the  sentence  passed  by  the 
Judge. 

Three  objections  have  been  taken  to  inft 
judgment  of  the  Lower  Court  as  erroneoal 
in  law  : — 

Firstly. — That  the  Judge  was  wron?  la 
charging  the  Jury  to  the  effect  that  they 
would  see  in  the  dakhilla  that  certain  pail 
has  been  tampered  with,  and  so- prejudging 
the  case.  We  think  that  the  Judge  bad 
every  right  to  draw  the  attention  of  ibfi 
Jury  to  anything  which  appeared  to  be  a 
palpable  alteration  or  blot  on  the  face  of  the 
document.  By  so  doing,  he  certainly  tliJ 
not  prejudge  the  case,  for  he  distinctly  states 
that  they  were  to  look  into  and  consider  aH 
the  facts  in  the  case,  and  then  say  VhctLcT 
the  prisoners  were  guilty  or  not  of  forgerr. 

The  second  objection  taken  is  that  ibe 
witnesses  named  in  a  certain  list  have  nc;ihcr 
been  summoned  nor  examined. 

Now,  the  rule  of  law  is  that  the  prisoners 
should  name  their  witnesses  at  the  comma- 
ment ;  and  from  what  ihey  did  in  this  corf 
there  is  nothing  to  show  ihai  the  Judge  re- 
fused to  summon  any  witness  whom  the  pri- 
soners* named.  On  the  contrary,  the  Judges 
own  statement  shows  that  no  evidence  w»s 
offered  before  him. 
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The  lasf  plea  is  that  the  punishment  is  too 
severe,  and  oaght  to  be  mitigated. 

Now,  the  very  document,  the  subject-matter 
of  this  case,  is  a  document  for  the  mutual 
security  of  both  ihe  parties  concerned,  viz,,  a 
cheque  and  a  counterpart.  If,  on  the  face  of 
this,  a  pasty  alters  one  part,  leaving  to  the 
other  party,  who  has  only  the  counteVpart,  to 
disprove  the  fact,  the  security  becomes  one- 
sided. The  amount  may  be  small;  but,  as  a 
matter  of  principle,  the  relation  between 
the  landlord  and  the  tenant  ought  to  be  one 
of  strict  good  faith,  and  any  attempt  to  dis- 
lurb  that  ought  to  be  severely  punished. 
No  other  arguments  have  been  pressed 
before  us.     We,  therefore,  reject  this  appeal. 


The  8th  May  1872. 

Present  : 

The  Hon'ble  H.  V .  Bayley  and  Dwarkanath 

Milter,  Judges. 

land  disputes— Code  of  Criminal  Procedure, 

Section  318. 

Reference  to  ihe  High  Court,  under  Section 
434  of  the  Code  of  Criminal  Procedure,  by 
the  Officiating  Sessions  Judge  of  IVuddea. 

Government 

versus 

Sreeputtee  Roy  and  another. 

A  Majjii»trate  cannot,  under  Section  31S,  Code  of 
Criminal  Procedu'^e,  decide  as  to  the  respective  claims 
<>5  rights  to  actual  possession,  nor  act  upon  former  de- 
cisions to  prove  previous  title  or  possession.  All  that  he 
has  to  do  is  to  fmd  which  party  is  in  actual  possession. 

• 

^  Bayley,  /.—The  Magistrate  could  not  de- 
cide as  to  the  respective  claims  or  rights  to 
actual  possession.  He  has  only  under  Section  ' 
318  to  fmd  which  party  is  in  actual  posses- 
siori.  Nor  could  he  legally  act  upon  former 
decisions  to  prove  previous  title  or  posses-  1 
sion.  All  he  had  to  decide  under  Section  318 
was  who  was  in  actual  possession. 

We  concur  with  the  Judge,  and  set  aside 
the  Magistrate's  order.     We  do  not 'think  it 
necessary  to  remand  this  case  for  a  fresh' 
decision* 


Rulings, 

The  8th  May  1872. 
Present : 


The  Hon'ble  Dwarkanath  Mitter  and  W. 
Ainslie,  Judges. 

Hurt— Rioting—Evidence  (Duty  of  Appellate 
Court  to  test)— Extra-judicial  directions. 

Case  No.  54  of  1872. 

(iMiscellaneous  Criminal.) 

(ioomanee  and  others,  Petitioners. 

Baboo  Doorga  Mohun  Dass  for  the 
Petitioners. 

An  accused  person  cannot  be  punished,  first  on  a 
charjre  for  riotinpf,  and  afterwards  on  a  charge  for  hurt, 
when  the  latter  is  included  in  the  former. 

Per  Mitter,  J  .—-fiiu  Appellate  Court  is  bound  precisely 
in  the  same  way  as  the  Court  of  first  instance  to  test 
evidence  extrinsically  as  well  as  intrinsically. 

Per  Ainslie,  ^ .—A  Magistrate,  as  an  Executive 
Officer,  is  not  bound  to  attend  to  a  Judg^e's  extra- 
judicial observations  not  warranted  by  law. 

Mitter,  J. — After  a  careful  perusal  of  all 
the  papers  of  this  case,  the  conclusion  I  have 
arrived  at  is  that  the  decision  of  the  Judge 
confirming  that  of  the  Deputy  Magistrate  is 
substantially  correct. 

It  is  true  that  the  Judge  is  not  strictly 
right  when,  wiih  reference  to  certain  argu- 
ments based  upon  the  probabilities  of  the 
case,  he  says  that,  "as  an  Appellate  Court,  he 
has   to   look   at  the  evidence  as  it  stands ,' 
and  that  it  would  be  '*  a  departure  from  the 
duty  of  an  Appellate.  Court  if  he  rejected  the 
evidence  which  the  Deputy  Magistrate,  with 
full  knowledge  of  the  defects  pointed  out 
against  it,  accepted,  uliless  that  evidence  is 
intrinsically  bad,'     Such  a  view  of  the  func- 
tions of  an  Appellate  Court  is,  in  my  opinion, 
erroneous  in  law.     No  doubt,  an  Appellate 
Court  is  bound  to  presume  the  decision  of  the 
Court  of  original  jurisdiction  to  be  correct 
until  the  contrary  is  shown,  and  it  is  equally 
bejfcnd  all  doubt  that  an  Appellate  Court  is 
bound  to  give  every  reasonable  weight  to  the 
conclusion    which   the    original    Court   has 
arrived  at  upon  a  question  depending  upon 
evidence.     But  the  Appellate  Court  is  also 
bound,   precisely  in  the  same  way  as  the 
Court  of  first  instance,  to  test  the  evidence 
extrinsically    as    well    as    intrifisically.      In 
determining  the  value  of  oral  evidence,  it  is 
not  enough  for  the  Appellate  Court  to  say,  as 
the  Judge  says  in  this  case,  **  I  fijid  no  fault 
with  the   evidence  per  se,  and  it  must    be 
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allowed  to  prevail ;  "  but  that  Court  is  bound, 
in  my  opinion,  also  to  enquire,  as  thoroughly 
as  the  Court  of  first  instance,  whether  the 
probabilities  arising  from  all  the  surrounding 
circumstances  of  the  case  are  such  as  to 
justify  a  reasonable  mind  in  coming  to  the 
conclusion  that  the  evidence  is  worthy  of 
credit.  This  precaution  is  nowhere  more 
necessary  than  in  this  country.  It  is  true 
that  there  is  no  presumption  of  perjury 
airainst  oral  testimony,  but  it  has,  I  believe, 
been  sufliciently  confirmetl  by  a  long  course 
o'f  experience  that  nothing  can  be  more 
danirerous  than  to  act  upon  such  testimony, 
without  testing  its  credibility  both  intrinsi- 
cally and  e.xlrinsically.  iiut,  be  this  as  it 
may,  I  don't  think  that  the  petitioners  have 
been  really  prejudiced  by  the  above  error  in 
the  Judge's  decision.  That  there  was  a  riot 
of  a  very  serious  character  appears  to  be 
admitted  on  all  sides,  and  the  only  question 
to  be  determined  is  whether  the  petitioners 
were  parties  to  it.  After  a  careful  consi- 
deration of  all  the  direct  and  circumstantial 
evidence  on  the  record,  I  feel  no  doubt  what- 
ever that  this  question  has  been  properly 
answered  by  both  the  Lower  Courts.  The 
petitioners  wore  all  named  fiom  the  vcr\ 
beginning,  and  it  seems  to  be  quite  clear  that 
they  would  have  been  brought  to  justice 
much  earlier  but* for  the  grossly  improi)er 
conduct  of  the  head-constable  who  conducted 
the  first  local  encpiiry.  1'lie  petitioner,  Goo- 
manee,  was,  upon  his  own  showing,  clearly 
implicated  in  the  alTray,  and  I  think  there  is 
suflTicient  explainition  \\\^ox\  the  recoul  to 
account  for  the  non-a[)pearancc  of  the 
witnesses  for  the  prosecution  at  an  earlier 
stage  of  the  proceedings.  Many  of  them 
have  distinctly  sworn  that  they  lied  away 
from  the  scene  of  occurrence  inmiediaiely 
after  the  riot,  and  I  see  no  reason  to  distrust 
this  statement. 

There  is  one  part  of  the  Judge's  judg- 
ment, however,  which  requires  to  be  amend- 
ed. He  says  that  the  petitioners  ought  to 
be  again  tried  upon  the  charge  of  hurt  ;^nd 
although  he  has  not  passed  any  separate  order 
tj  that  effect,  there  is  enough  in  his  j^uUg- 
ment  to  show  that  he  intended  to  direct  the 
Deputy  Magistrate  to  institute  fresh  pro- 
ceedings upon  that  charge.  This  direction 
is  clearly  wrong.  The  charge  of  hurt  was 
included  in  that  of  riot'ng,  and  the  petitioners 
cannot  be  twice  punished  for  the  same 
offence.  I  would,  therefore,  set  aside  this 
direction,  and  with  that  modilkation  reject 
the  present  application. 


A  ins  lie,  J. — 1  am  of  opinion  that  this  is 
one  of  the  very  numerous  cases  wrongfully 
brought  before  this  Court  under  Section  4D4 
of  the  Code  of  Criminal  Procedure  in  which 
no  material  point  of  law  arises. 

The  points  taken  by  the  petitioner  axe 
three:  1st,  that  there  has  been  an  error  in 
law  in  the  mode  in  which  the  Sessions  Judge 
has  dealt  with  the  case ;  2nd,  that  he  has 
fallen  into  a  mistake  of  fact  in  respect  of  the 
evidence  on  the  record  ;  and,  3rd,  thai  he  has 
directed  a  second  prosecution  which  cannot 
be  legally  sustained.  The  second  ground 
was  abandoned  after  the  Court  pointed  out 
that  the  name  of  the  accused  Chetoo  was  to 
be  found  in  the  earliest  papers  of  tlie  case. 
viz.y  the  police-reports,  and  that  the  objec- 
tion was  itself  founded  on  a  mistake  of  facL 
As  to  the  first,  I  conceive  that  the  Judge 
never  did  sav,  and  never  meant  to  sav,  ihat 
he  was  not  to  satisfy  his  own  mind  of  the 
guilt  of  the  appellants  before  him  from  ihc 
evidence  on  the  record.  The  judg^meni 
might  advantageously  have  been  more  con- 
cise, but  the  sum  of  it,  as  it  appears  to  me, 
is  simply  this — that  liiere  is  a  mass  of  direct 
evidence  suflicient,  'If  believed,  to  support 
the  conviction,  that  on  the  one  side  arc  cer- 
tain j)robabiliiies  which  had  been  exhaustive- 
ly argued  for  the  appellants,  and,  on  the 
other,  the  fact  that  the  Magistrate  who  hid 
accei>ted  the  evidence  had  been  particularly 
cautious  in  his  mode  of  dealing  with  it,  and 
that  his  judgment  is,  therefore,  deserving  of 
more  than  the  usual  weight  to  be  attached  to 
the  judgment  of  the  officer  who  has  the 
advantage  of  i)ersonally  examining  the 
witnesses.  Balancing  one  against  the  other, 
the  Sessions  Judge  came  to  the  conclusion  , 
that  he  ought  to  accept  the  evidence  for  the 
prosecution  as  credible.  Although  he  raay 
have  used  expressions  which  are  inaccurate, 
I  cannot  see  how  ihis  Court  is  authorized  to  \ 
revise  his  judgment  on  the  question  of  the  ^ 
credibility  of  the  evidence. 

As  to  the  3rd  point,  I  would  observe  that 
it  was  a  mistake  certainly,  and  one  which,  as 
the  case  has  come  before  us,  we  can  remedy, 
but  that  it  is  not  a  point  on  which  I  should 
be  prepared  to  admit  an  application  under 
Section  404. 

The  Judge's  extra-judicial  observation  is 
warranted  by  no  law,  and  the  Magistrate,  as 
an  executive  oflicer,  would  probably  not  feel 
himself  bound  to  attend  to  it. 


I  concur  in  the  order  passed  by  my  learned 
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Calling-  attention  to  Rules  relative  to  the  use  of 
U'Color   and  by   adhesive  stamps  as  denotin}^: 
fees  chargeable  under  the  Court-fees  Act. 

CIVIL  CIRCULAR  MEMO.  No.  i. 

Dated  CahiitiiU  the  loth  January  iSyj. 

(Civil  Side.) 

Present : 

The  Ilon'ble  Louis  S.  Jackson,  Jnd^c, 

At  the  instance  of  the  Government  of 
India  in  the  Financial  Dcparlincnt.  the  allcn- 
lion  of  District  Judges  and  of  all  Judicial 
Officers  is  called  to  the  requircmcnis  of  the 
Notification  of  the  Government  of  India. 
Financial  Department,  No.  1S65.  of  the  15111 
March  1S70,  published  at  pages  37  and  3^  of 
the  Catcutta  Gazette  of  the  3rd  January 
1872,  prescribing  the  rules  by  which  the  use 
of  bi-color  stamps  and  adhesive  stamps  (as 
denoting  fees  chargeable  under  the  Court- 
fees  Act)  shall  be  governed. 


District  Judges  to  entertain  Establishments  for 
Additional  Moonsiffs. 

CIVIL  CIRCULAR  MEMO.  No.  2. 

Dated  Calculta,  the  2^lh  jf  an  it  in'  iSjj. 

(Civil  Side.) 

Present  : 

The  Hon'ble  Louis  S.  Jackson,  Jndgf. 

Coi»Y  of  the  following  letter  forwarded  for 
Ihc  information  and  guidance  of  all  District 
Judges  subordinate  to  the  High  Court: — 

No.  6663. 

From  A.  Maclienzie,  Esq.y  ytinior  Secretary 
to  the  Governniefit  of  Bengal ^  to  the  Regis- 
trar of  the  High  Court y  dated  Fort  Wit- 
lianiy  the  2Sth  December  iSy u 

Sir, — With  reference  to  your  leiter 
No.  3953,  dated  i8th  instant,  and  previous 
correspondence  on  the  subject,  I  am  directed 
to  say  that,  concurring  in  the  views  express- 
ed by  the  Ilon'ble  Judges  of  the  High  Court, 


the  Lieutenani-Cjovernor  is  pleased  to  lay 
down  as  a  general  rule  that,  when  the  enter- 
tainment of  an  Additional  ^loonsilT  is  sanc- 
tioned, the  District  Judge  will  be  at  liberty, 
without  reference  to  Government,  to  enter- 
tain for  him  an  establishment  on  the  same 
scale  as  that  of  other  ^Moonsiffs,  it  being 
understood  that  the  District  Judges  will 
alwavs  studv  economv,  and  reduce  the  estab- 
lishment  according  to  their  discretion,  if 
advisable,  in  particular  instances. 


District  Judges  responsible  for  due  supervision 
of  the  accounts  of  the  Moonsiffs  offices. 

CIVIL  CIRCrLAR  ORDKR  No.  i. 

To  Di^tiiit  fn'^gcs  ff  LfFiihr  and  Extra- 
Kcgitlation  PioviuccSy  dated  Calcutta^  the 
Glh  January  iS'jz. 

(Civil  Side.) 

Present  : 

The  ilon'ble  Sir  R.  Couch V^'/-,  Chief  Jnstite, 
and  the  Hon'ble  G.  Loch,  Louis  S.Jackson, 
A.  G.  Macj)lierson,  and  IC.  ]^Qk<>ox\,  Judges. 

SKVERAr.  cases  of  gross  neglect  in  the 
supervision  of  the  accounts  of  MoonsifTs' 
ollices  having  been  brought  to  the  notice  of 
tliC  High  Couit,  District  Judges  are  informed 
that  the  Court  expect  them  to  sec  that  the 
Moonsiffs  subordinate  to  them  keep  and  scru- 
tinize their  accounts  in  ;i  thoroughly  careful 
manner.  The  District  Judge  will  be  held 
I'esponsible  where  neglect  of  the  kind  refer- 
red to  has  passed  unnoticed. 


Prepayment  of  official  covers  by  Service 
postage  stamps. 

CIVIL  CIRCULAR  ORDER  No.  2. 

To  alt^  Civil  and  Criminal  A  uthorities  in  Louver 
Bengal  and  Non-Regulation  Provinces^ 
dated  Calcutta^  the  loth  January  i8'j2, 

(Civil  Side.) 

Present  : 

The  Ilon'ble  Louis  S.  Jackson,  Judge. 

TiiK  Court,  having  frequently  had  to  pay 
postage  on  covers  that  are  not  prepaid  b^ 
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service  poslage-stamps,  calls  atlcnlion  to  the 
order  of  the  Governor-General  in  Council. 
No.  4032,  dated  30th  September  1871,  pub- 
lished at  page  1855  of  (he  Calailhi  Odzetle 
for  iSlh  October  iS'i.and  reqiieMs  that  strict 
attention  may  be  paid  ihereto. 


Fresh  plaint  not  to  be  required  when  new  trial 

Eranted  by  Small  Cause  Courts  under  Section 

ii.  Act  XI.  of  1865. 
CIVIL  CIRCULAR  ORDKK  Xo.  3. 

Copy  of  the  followins;  Iclier  forwarded  to 
all  Iiulges  of  Courts  of  Small  Causes  for  their 
intonnaiion  and  suidance,  in  continuation  of 
Circular  Order  No.  y..,  dated  lylh  December 
1^65:— 
Fnm   Ihe  PegiUinr  of  ihe  Hi!;!!    Conr!  ■>/ 

Judkalnre   at    l-Wl     WilU.m    m    BiUs-.U. 

lo    Ike    OjjhfoliHg    Tu-fgrs    of  Ihe    tiw.ill 

Ciiiise     ConrU.     iiealdah     awl     llovrah. 

dakd  Ciihulta.  Ihe  iblh  January  iS-j2. 

(Civil  Side.) 


The  Honble  Sij  R.  Couch,  Kl..  Chu/Jusfue, 
and  the  Uon'ble  G.  Ix)ch,  Louis  S.  Jackson, 
A.  G.  IVlacpher  jjn,  and  E.  Jackson,  Judges. 

In  reply  to  )our  letters  as  per  margin,  I 
am    directed 

No.  jfii,  dated  17th  Novi-mljcr  I'.jr.  .^  infotm  vou 
No.3«4.d«tL.d3otl.  Deco,nh.r  ,Sr..      ^^^^_   ^,^^^  ^ 

new  trial  has  been  granted  by  a  Jud>4e  of  a 
Court  of  Small  Causes,  imder  Section  21, 
Act  XL  of  1865,  the  filing  of  a  fresh  plaint 
should  not  be  required. 


foe  Moonsiffs  to  reparl,  for  the  sanction  of 
the  Judge,  orders  passed  by  tbem,  direciiog 
local  inquiries,  and  to  await  such  sanction  be- 
fore the  inquiry  is  begun.  The  Court  desires 
to  point  out  that  no  such  practice  is  enjoined 
by  Circular  Order  No.  25,  dated  ijih  An- 
gust  1870.  On  the  conlrarj',  it  is  theteia 
distinctly  stated  that  the  resjionsibility  of 
ordering  an  inquiry  under  Section  i  So  of  the 
Code  of  Civil  Procedure  rests  cniirely  wild 
the  Court  before  which  the  suit  is  pcndin*. 
2.  The  intention  of  Rule  IL  of  the  ibmc 
rcular,  which  requires  Subordinate  OvB 
Courts  issuing  a  commission  of  ii!i[u'ry  to 
nit  a  copy  of  the  same  lo  the  Zillih 
Judge,  was  to  afford  the  Zill.ih  Judge  ,aii 
opportunity  of  satisfying  liimseK  that  ib^ 
;ral  directions  given  in  l^ule  L  had  Umb 
properly  alten<icd  lo.  and  not  as  in  an>  way 
neccssiiaiing  ihe  Judge's  sanction  to  ihe  Incp', 
or  other  inquiry  before  it  could  be  cou;-; 
me  need. 


ZilUh  Judge's  sanction  not  necessary  to  Subor 
dinate  Civil  Conits  issuing  a  Commission  o> 
Inquiry  under  Act  VIII.  of  1859,  Section  180. 

CIVIL  CIRCULAR  OKr:fKR  Xo.  4- 

To  all  Cm!  Aulliorilies.  f.o-.ver  Provuices. 
dalcd  Ciiknlta,  Ihe  !$th  February   iS'jj. 

(Civil  Side.) 

Pr  est  II  I: 

The  Hon'ble  Sir  R.  Couch.  Kl..  Chief  Jus- 
lice,  and  Ihc  Uon'ble  G.  Loch,  Louis  S. 
Jackson,  A.  G.  Macpherson,  and  K.  Jack- 
son, Judges. 

It   has   come   to  the  knowledge   of   ihe 
Couit  Uiai  ii  is  ihe  practice  in  some  districts 


Meaning  of  6th  column  in  para.  12  of  Cir^iilii' 
Order  no.  32,  dated  Eth  NoTcmber  1670,  <-X' 
plained. 

CIVIL  CIRCULAR  ORDER  No.  5.     ' 

To  all  Dislriel  Judges  ami  Judicial  Csi-i 
miisi'Uitrs,  dated  Calculta,  the  Olli  Februari 


(Civil  Side.) 

The  Monblc  Sir  R.  Conch,  A7 ..  (V;,./  7  ! 
lice,  and  the  Uon'ble  G.  Loih,  and  L  1 
S.  Jackson,  Judges. 

DoL"UTS  having  arisen  as  to  ilie  ii::' :  1 
of  the  words  "6lh  column"  in  pirKi  ' 
12  of  Circular  Order  Xo.  31,  d  i;^!.!  i\w  m 
November  1870,  the  Court  \s  pleaseii  •■' 
declare  that  the  column  intended  is"  the  friJi 
of  the  narrow  columns  of  Statement  E  1^ 
namely,  ihe  column  superscribed  ■'  Dc-:ret* 
partially  executed." 

z.  It  was  intended  that  that  t:oluran  shoul^ 
contain  ihe  cases  in  which  execmion  wm  n* 
complete,  but  was  also  not  pending.  Il  f^: 
meant  to  include  both  those  in  whicii  ihct*! 
had  been  partial  execution,  and  thoi<-'  ■'■ 
which^no  execution  had  resulted.  iIioueIi  it'^: 
proceedings  had  come  to  an  cud  for  '-'m  li'^-i 
Ijeirig.  I 
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Rales  for  the  Admission  of  Special  Appeals. 

In  the  High   Court  of  Judicature  at  Fort 

Wiltiam  in  Bengal^   Appellate  Jurisdic- 

Hon,  dated  the  2jth  January  1872, 

Present : 
TheHon'bleSirR.  Couch,  A7.,  Chief  Justice, 

the  Hon'ble  G.  Loch,  H.  V.  Bayley,  F.  B. 

Kemp,  L.  S.  Jackson,  J.  B.  Phear,  A.  G. 

Macpherson,  E.  Jackson,  W.  Markby,  F.  A. 

Glover,  Dwarkanath  Mittcr,  and  W.  Ainslie, 

Judges. 

Upon  reading  a  reference  from  the  Deputy 
Registrar  pointing  out  certain  irregularities 
iln  the  presentation  of  applications  for  the 
I  admission  of  Special  Appeals,  and  in  amend- 
ment of  the  Rules  relating  to  the  admission 
of  such  applications,  dated  the  19th  Decem- 
ber 1870  and  the  28th  March  1871 — 

It  is  resolved  : 

That,  from  and  after  this  date,  applications 
for  the  admission  of  Special  Appeals,  if  duly 
presented  to  the  Deputy  Registrar  within  the 
time  prescribed  by  law,shall  be  retained  by  him. 

That  the  Deputy  Registrar  shall  cause  such 
applications  to  be  entered  in  the  lists  of  the 
several  Division  Courts,  according  to  the  Dis- 
tricts from  which  the  applications  are  brought. 

That  such  lists  shall  be  furnished  to  the 
several  Division  Courts  on  every  Monday 
morning,  with  a  view  to  the  hearing  of  the 
applications  on  the  day  appointed  by  each 
luch  Court  for  the  hearing  of  motions. 

That  the  pleaders  presenting  such  appli- 
cations shall  be  in  attendance  before  the 
Courts  where,  and  on  the  day  when,  they 
are  called  on  for  hearing. 

That  such  applications  may  be  admitted  by 
a  single  Judge,  but  none  such  shall  be  rejected 
Otherwise  than  by  a  Division  Court. 
'  And  it  is  ordered  : 

That  copies  of  this  Resolution  be  printed  and 
posted  up  in  the  Bar  Libraries  and  at  the  main 
^entrance  of  the  Court-house,  for  general  in- 
formation. 

Ameadioent  of  Notice  circulated  with  Civil 
Circular  Memo.  No.  3  of  1870. 

CIVIL  CIRCULAR  MEMO.  No.  4. 

Dated  Calcutta,  the  i6th  February  18^2. 

(Civil  Side.) 

Ik  the  Notice  circulated  with  Circular 
Memorandum  No.  2,  dated  21st  February 
1870,  after  the  words,  "  viz,,  Rs.  2  for  each 
person  to  be  served," 

Read — 

"plus  Rs.  2  on  account  of  the  Sheriff's 
European  officer,  or  6  annas  on  account  of 
his  Native  officer,  according  as  the  service  is 
made  by  one  or  the  other/' 
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Instructions  relative  to  the  Issue  of  Commissions 
under  Act  VIII.  of  1859,  s.  175,  for  the  Eaca* 
mination  of  Witnesses. 

CIVIL  CIRCULAR  ORDER  No.  7. 

To  All  Civil  Author  Hies,  Lower  and  Non* 
Regulation  Provinces,  dated  Calcutta, 
the  20th  February  i8y2, 

(Civil  Side.) 
Present : 

The  Hon'ble  Sir  R.  Couch,  AT/.,  Chief  Jus- 
tice, the  Hon'ble  G.  Loch,  Louis  S.  Jack- 
son, A.  G.  Macpherson,  and  £.  Jackson, 
Judges. 

The  following  instructions  are  laid  down 
for  observance  by  all  Civil  Courts  subordinate 
to  the  High  Court,  when  issuing  Commis* 
sions,  under  Section  175  of  the  Code  of  Civil 
Procedure  (VIII.  of  1859),  for  the  examina- 
tion of  witnesses  resident  beyond  the  juris« 
diction  of  the  Court  issuing  the  commission, 
and  not  within  the  local  jurisdiction  of  the 
High  Court  on  its  Original  Side. 

2.  Such  Commissions  ought  not  generally 
to  be  directed  to  the  District  Courts,  the 
terms  of  the  law  requiring  that  it  be  issued 
ordinarily  to  the  Court  within  whose  juris- 
diction the  witness  may  reside,  "and  which 
can  most  conveniently  execute  the  same.'* 
This  language  clearly  points  to  the  Courts 
of  first  instance  with  narrow  local  limits,  so 
that,  on  the  one  hand,  the  laBor  of  examination 
may  be  divided,  and  may  not  accumulate  on 
the  District  Court,  and,  on  the  other,  that 
the  witness  may  attend  the  nearest  Court. 

3.  The  Commission  should,  therefore,  in 
ordinary  cases,  and  especially  those  issuing 
from  Moonsiffs'  Courts,  be  addressed  to  the 
Moonsiff  within  whose  jurisdiction  the  wit- 
ness resides,  by  whom,  for  the  above  reasons, 
the  evidence  can  usually.be  taken  more  con- 
veniently than  by  the  Subordinate  Judge. 


Inquiry  as  to  the  Appointment  of  Clerks  of  the 
Small  Cause  Courts  and  their  Duties. 

CIVIL  CIRCULAR  MEMO.  No.  5. 


To  ill  Judges  of  Courts  of  Small  Causes 
in  the  Mofussil,  dated  Calcutta^  the  16th 
March  1872. 

(Civil  Side.) 
Present : 

The  Hon'ble  Sir  R.  Couch,  Kt,,  Chief  Jus^ 
tice,  and  Hon^ble  G.'Loch,  Louis  S.  Jack- 
son, A.  G.  Macpherson,  and  F.  A.  Glover, 
Judges. 
The  Court  desires  to  be  informed  whether 

the  Court  of  Small  Causes  at 

has  a  "  Clerk  of  the  Court "  app6inted  under 


Rules,  &fc. 
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Section  44,  Act  XI.  of  1:^65;  and»  if  not, 
whether  the  Head  Clerk  otherwise  appointed 
in  such  Court  exercises  any  of  ihe  powers 
specified  in  Section  45  of  that  Act. 


Mode  of  coDTeying:  information  to  Prisoners  in 
Jail  as  to  the  Result  of  their  Appeals. 

CRIMINAL  CIRCULAR  ORDER  No.  2. 

From  the  Registrar  of  the  High  Court  of 
Judicature  at  Fort  William  in  Bengal,  to 
all  Sessions  Judges,  Lotver  and  Extra 
Regulation  Provinces,  dated  Calcutta, 
the  1 8th  March  1872. 

(Criminal  Side.) 

Present: 

The  Hon'ble  Sir  R.  Couch,  A7.,  Chie/ Justice, 
and  the  Hon'ble  G.  Loch,  L.  S.  ]ackson, 
A.  G.  Macpherson,  and  P\  A.  Glover, 
Judges. 

The  High  Court  has  been  pleased,  on  the 
proposal  of  the  Judge  of  Jessore,  to  sanction, 
and  now  circulates  for  general  adoption,  the 
form  appended  hereto  as  a  convenient  mode 
of  conveying  information  to  prisoners  in  jail 
as  to  the  result  of  their  appeals.  A  copy 
will  be  sent  to  th^  Superintendent  of  Station- 
ery, with  a  view  to  a  sufficient  supply  being 
provided. 

2.  It  must,  however,  be  borne  in  mind 
that  parties  are  entitled,  under  Section  440, 
Act  VIIL  of  1869,  to  copies  of  the  final 
sentence  or  order,  with  the  reasons  for  pass- 
ing or  making  the  same,  of  Appellate  Courts, 
as  well  as  of  the  Criminal  Courts  of  first 
instance.  ^ 

List  of  Criminal  Appeals  heard  by  the  Sessions 
Jttdge  of  on  18     . 


Name  of 
Prisoner. 


AfjTsiinHt  whobp 

Order  the  Appeal 

18  preferred. 


Order  passed 
in  Appeal. 


RKMAKKSi. 


Memo. 

Forwarded  to  the  officer  in  charge  of  the 
jail  for  communication  to  the  appellants. 
Court  of  Session,    ^ 

^^^  ^       18     .  )        Sessions  Judge, 


Rule  relative  to  the  disposal  of  Criiniiial  Ap- 
peals,   References,  Cues  for  Revisioa,  aadi 

Motions. 

The  23rd  March  1872. 

Present: 

The  Hon'blc  Sir  Richard  Couch,  Kt^  Chief 
Justice,  the  Hon'ble  G.  Loch,  H,  V.  Bayky, 
F.  B.  Kemp,  Louis  S.  Jackson,  J.  B.  Phear, 
A.  G.  Macpherson,  W.  Markby,  F.  A.  Glo- 
ver, Dwarkanath  flitter,  and  W.  Ainslie, 
Judges. 

Upon  a  re-consideration  of  the  Rale  of  this 
Court,  dated  the  26th  January  1870,  introduc* 
ing  the  system  of  placing  for  hearing  and 
determination  Criminal  appeals  and  referen- 
ces, and  cases  for  revision  under  the  Code  of 
Criminal  Procedure,  and  motions  in  criminal 
matters,  before  the  several  Division  Coort% 
according  to  the  groups  of  districts,  and  fixing | 
Saturdays  for  the  sittings  of  the  several; 
Courts  for  such  work,  and  in  supersession  of 
the  said  Rule. 

It  is  resolved  : 

1.  That,  from  and  after  the  ist  April 
1872,  all  criminal  appeals  and  references, 
and  cases  for  revision  under  the  Code  of 
Criminal  Procedure,  and  motions  in  crimiDal 
matters,  shall  be  taken  up  daily  by  one  of 
the  Division  Courts. 

2.  That  one  of  the  several  Division  Courts 
shall  sit  exclusively  for  the  disposal  of  such 
criminal  work,  by  rotation  month  by  month  ;^ 
the  first  Division  Court  silting,  as  a  com- 
mencement under  this  Resolution,  during  the 
month  of  April;  the  second,  during  the  next 
month;  and  so  on.  j 


3.  That  the  Division  Bench  hearing 
criminal  cases  for  the  lime  being,  shall  never- 
theless take  the  miscellaneous  appeals,  and 
also  all  motions  and  applications  for  the  admis- 
sion of  special  appeal  belonging  to  its  own 
group ;  but  that  regular  and  special  appeals 
shall  not  be  heard  by  such  Bench,  unless  sp^ 
cially  ordered. 

And  it  is  ordered — 

That  copies  of  this  Resolution  be  printed 
and  posted  up  in  the  Bar  Libraries,  and  at  the 
main  entrance  of  the  Court-house,  for  general 
information. 


1 
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Relative  to  the  use  of  the  Vernacular  Language 

in  the  Local  Courts. 

CIVIL  AND  CRLMINAL  CIRCULAR 

ORDER  No.  8. 


To  all  Civil  and  Criminal  Authorilies, 
Loiver  Provinces,  dated  Calcutta,  the  6th 
March   iS'/s. 


into  the  Court  jargon.  In  this  way  not  only 
is  the  witness,  if  an  ignorant  person,  per- 
plexed when  his  supposed  statement  is  after- 
wards read  over  to  him,  but  from  one  witness  . 
being  made  to  speak  exactly  like  another, 
all  characteristics  of  distinct  testimony  are 
lost,  and  the  evidence,  when  afterwards  re- 
ferred to,  loses  much  of  its  eflfect. 


High  Court. 

(Civil  and  Oiminal  Side.) 

Present  : 


6.  The  Court  are  quite  aware  that  that 
which  they  now  require  is  not  to  be  easily 
done,  but  will  require  patient  and  vigilant 
attention  on  the  part  of  Judges  of  all  grades. 
The  acquired  habits  and  traditions  of  years 
are  not  to  be  readily  subverted  ;  and  the  best 
Th<»  Hon'hU  <\r  p  r^..^\.  it'/  m.'  r'  ^^^^^e  of  success  will  probably  be  found  to 
r^.^>.  IIa  Si  w;  'm  ^  '  T  ;:  P'f  I  '^'^  '»"  ^°l»sting  the  aid  of  ministerial  officers 
•rlrk^n  It^v  ^  t^^'  %^^^^^  L.  S.  and  pleaders  of  the  higher  classes  and  of 
ct^  -^        """'  ^^^^''  '-^       \  ^^^  ^'^^^*^'^  intelligence 

A  COPY  of  the  minute  recorded   by  His  ,  ^''  ^^^^"^  ^^  ^^^  ^'8^^  C^"^^ 

Honor  the  Lieutenant-Governor,  under  date  '  (Sd.)     F.  B.  Peacock 

Ihe  4th  December  1871  (relative  to  the  use  ' 

of  the  vernacular  language  in  police  offices),  Registrar^ 

having    been    communicated    to    the    High  ,  

Court,  the  Court  are  pleased  to  call  the  atten-  | 

tion  of  Civil  and  Criminal  Judges  and  Ma-  I  Rules  reg:ardmfi:  receipt  and  paTment  of  money 
gistrates  of  all  grades  to  the  Circular  Order         ^7  Courts  subordinate  to  the  Higrh  Court 
No.  16,  dated  3rd  June  1864.  CIVIL  CIRCULAR  ORDER  No.  9.        ' 

2.  The  Court  consider  it  essential,  in  or-  ' 
der  to  the  inferior  tribunals  attaining  their  * 

full  measure  of  usefulness,  that  the  U^  j^H    civil    Authorities,    Lower    Provinces, 

of  those  tribunals  should  be  that  of  the  great  * 

bulk  of  the  people  within  their  jurisdictions,  ; 
and  that  the  belief  and  practice  to  the  con-  ' 


dated  Calcutta,  the  8th  March  1872, 

High  Court,  &c. 

(Civil  Side.) 

Present : 


I  trary  should  be  steadily  discouraged. 

3.  Pleaders  and  mooktears  who  practise  in 
the  local  Courts  should  be  enjoined  to  abstain 

•  from  the  employment  of  foreign  terms  for 

which  the  vernacular  possesses  equivalents  in 

daily  use,  and  to  draft  petitions  and  other 
\  documents  in  such  language  as  their  clients 
L  can  readily  comprehend. 

4.  The  proceedings  of  the  Courts,  with  i  The  following  general  Rules  made  by  the 
the  exception  of  those  technical  words  which  High  Court  of  Judicature  at  Fort  William 
are  of  necessary  occurrence  should  be  com-  ,„  'bengal,  in  the  exercise  of  the  powers 
posed  in  a  style  such  as  would  be  adopted  by  ^^sTed  in  it  by  Section  15  of  the  Chart^  Act 
persons  of  good  education  resident  m  the  j  3^  ^nd  25  Victoria,  Cap.  CIV.,  and  with 
°*^^"^^*  the  .sanction   of    the   Governor-General   of 

5.  A  special  caution  is  necessary   as   to    India  in  Council,  in  respect  of  the  receipt 


The  Hon'ble  Sir  R.  Couch,  Kt.,  Chief  Jus- 
tice, and  the  Hon'ble  G.  Loch,  Louis  S. 
Jackson,  A.  G.  Macpherson,  F.  A.  Glover, 
Judges, 


the  recording  of  oral  testimony.  It  is  too 
common  a  practice  with  mohurrirs  and  other 
persons  employed  on  this  duty,  instead  of 
taking  down  the  actual  words  of  the  witness 
(as  nearly  as  a  simple  adherence  to  grammar 
will  permit),  to  render,  as  it  were,  what  he 
has  said^  into  language  which  the  writer  con- 
siders elegant  or  appropriate,  that  is  to  say, 


and  payment  of  money  deposits,  are  now 
promulgated  for  observance  by  all  sub- 
ordinate Courts  in  the  Lower  Provinces. 

By  order  of  the  High  Court, 

(Signed)  F.  B.  Peacock, 

Registrar^ 
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Rules  for  the  guidance  of  all  Courts  sub* 
ordinate  to  the  High  Court  in  the  receipt 
and  payment  of  money. 

I.  Judges,  Magistrates,  MoonsifFs,  and 
Small  Cause  Court  Judges  do  not  submit 
accounts  to  the  Accountant-General.  They 
should,  as  far  as  possible,  in  their  cash  trans- 
actions with  the  public,  merely  authorize 
the  receipt  and  payment  of  money  at  the 
Government  Treasury.  Where  inconveni- 
ence would  result  from  this  rule,  money 
may  be  received  and  receipt  granted  by 
such  officers.  Money  thus  received  may  be 
paid  out  on  the  day  of  receipt  to  the  person 
entitled  to  receive  it ;  but  all  sums  remain- 
ing on  hand  when  the  Court  or  OJice  is 
closed  for  the  dxv,  must  be  remitted  to  the 
Treasury  the  same  day  (or,  if  that  is  not 
possible,  on  the  followino^  morning)  and 
must  not,  under  any  circumstances,  be  re- 
tained for  disbursement.  The  only  money 
which  may  be  retained  by  the  above  officers 
is  that  drawn  from  the  Treasury  as  a  perma- 
nent advance.  Whenever  a  Judicial  officer 
repays  deposits  out  of  sums  received  by  him 
in  the  day,  and  not  paid  into  the  Treasury, 
he  shall,  in  his  daily  accounts,  debit  the 
^  full  amount  repaid,  and  send  the  receipted 
payment  orders  in  verification  of  the  balance 
of  receipts  not  remitted  in  cash. 

2.  The  following  records  must  be  kept 
by  the  above  officers :  — 

1.  Cash  Book. 

2.  Register  of  Challans  issued. 

3.  „  of  payment  orders  issued. 

4.  „  of  deposit  receipts. 

5.  „  of  deposit  repayments. 

6.  „  of  fines  and  forfeitures. 

7.  „  of  Ameen's  fees  Fund. 

8.  „  of  Sheriff's  fees  (Local 

Funds). 

9.  „        of  Registration  fees. 

10.  „        of  Stamp  fines  and  penal- 

ties. 

11.  .,        of  Intestate  property. 

12.  Miscellaneous  Register.  * 

3.  The  Cash  Book  (form  3)  will  exhibit 
all  sums  received  from  and  paid  to  the  pub- 
lic in  actual  cash.  It  will  also  show,  in  a 
separate  column,  cash  received  from  the 
Treasury  as  a  permanent  advance  or  in  re- 
imbursement of  sums  expended  from  a 
permanent  advance.  All  remittances  to  the 
Treasury,  will  also  appear  in  it.  It  will  be 
closed  and  balanced  each  day,  and  signed 
daily  by  the  presiding  officer  after  careful 
examination. 


4.  When  a  person  desires  to  pay  moDey 
D     '  4  into  any  Court  or  when 

Receipts.  ^ .  ...        , 

money  is   paid  m    by 

any  officer  of  the  Court,  he  shall  be  fur- 
nished with  a  chalan  in  duplicate,  prepared 
by  the  proper  officer,  and  signed  by  the 
Serishtadar  of  the  Court.  The  form  of 
biglot  chalan  annexed  (No.  i)  is  10  be 
.,,.    .  .,,     used.*   The  particulars 

•The  forms  arc  with  -i.    j   •  ^i_      r 

lomcmodificationsthosc    prescribed  m  the  form 
now  in  use.    The  Ac-     must  be  Carefully  filled 

counkant- General    will     j^.     The  Chalan   must 

issue  them.  ,  -  , 

be  entered  and  num- 
bered in  the  Register  of  Chalaos  issued, 
(form  No.  4)  in  a  consecutive  series  of 
numbers. 

5.  The  following  are  the  Heads  of 
.\ccount  in  the  Treasury  Book  for  which 
separate  chalans  should  be  prepared  : — 

1.  Judicial  deposits. 

2.  Fines  and  forfeitures. 

3.  Ameen's  fees. 

4.  Sheriff's  fees  (Local  Funds). 

5.  Registration  fees. 

6.  Stamp  fines  and  penalties. 

7.  Property  of  Intestate. 

8.  Miscellaneous  receipts  (not  de« 
posits),  I.  f.,  proceeds  of  sale  of  torn  re- 
cords, old  furniture,  examination  fees,  dc. 

6.  On  presentation  of  the  chalan  at  the 
Treasury  and  on  receipt  of  the  money,  a 
form  of  acknowledgment  prepared  by  the 
payer  shall,  if  demanded,  be  signed  by  the 
officer  in  charge  or  by  the  Accountant  (ac- 
cording to  rule). 

7.  When    this    course    would    entail   in-  i 
convenience  to  the  person  tendering  money,* ' 
the  Court  may  receive  it  direct  and  grant  a 
receipt  for  the  same.     The  entry  in  the  Cash»i 
Book  should  be  initialed  by  the  Judge  at 
the  time  the  receipt  is  granted. 

8.  At  the  close  of  business  of  each  dav[| 
or  on  the  following  morning,  chalans  so  re-^^ 
ceived  shall  be  sent  to  the  Treasury  with  the" 
balance  of  cash   and   Pass   Book   in  form 
No.  15  (modified).     The  chalans  for  \noney 
received  into  Court  and  repaid  during  tbe 
day  will  be  excluded. 

The  Treasury  officer  will  check  the 
entries  in  the  Pass  Book  with  the  chalans 
and  orders  for  payment,  and  return  the  book 
receipted. 

9.  Payments  of  money  mast  be  made  on 
p  voucher:>  in  form  No.  i, 

*^"'*"  ^'  which  will  be  delivered 

to  clainlants  by  the  Judge  or  other  officer 
with  the  particulars  in  the  form  duly  filled 
in.    The  order  for  payment  must  be  entered 
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and  numbered  prior  to  issue  in  the  Register 
of  pafment  orders  issued  (form  No.  6). 

'  10.  If  the  cash  in  hand  suffices,  the 
Court  may  at  once  pay  the  money,  on  the 
responsibility  of  the  presiding  officer;  and,  in 
such  cases,  will  forward,  at  the  end  of  the 
day  to  the  Treasury,  payment  orders  for  the 
amount  duly  receipted  by  the  payees.  In  all 
other  cases,  the  payment  must  be  made  to 
the  payee  at  the  Treasury. 

11.  The  total  of  chalans  of  the  day  for 

money    received    by   the 
Court,    minus    the    total 

of  orders  for  payment  cashed  at  the  Court, 
will  represent  the  balance  of  cash  to  be 
remiited  to  the  Treasury. 

12.  This  Register  must  be  kept  in  form 

No.  4.     Ail  chalans   au- 
Ri^istcr  of  Cha-    thorizing        the        pay- 

lans  issued.  ^      "-  ^.  \ 

ment  of  money  mto 
the  Government  Treasury  by  individuals  or 
officers  of  Court,  or  with  which  money  is 
received  in  Court  and  forwarded  to  the 
Treasury  by  the  presiding  officer,  must  be 
entered  in  the  Register,  and  numbered  in 
annual  consecutive  series,  such  details  being 
added  in  the  column  of  particulars  against 
each  amount  as  may  be  necessary  for  identi- 
fying it,  and  writing  up  therefrom  the  seve- 
ral Registers. 

13.  At  the  close  of  business  of  each 
day,  the  Treasury  officer,  whether  Sudder 
or  Sub-divisional,  will  prepare  a  list  in  form 
No.  5  of  all  the  chalans  of  each  Court  or 
Office  that  have  been  presented  at  the  Trea- 
sury in  the  course  of  the  day.  In  the  case 
of  the  Sudder  Treasury,  the  list  will  in- 
clade  all  chalans  received  from  Sub-division- 
al Treasuries  on  that  day,  but  these  will  not 
be  checked,  or  the  particulars  brought  on 

^the  District  Registers  till  the  end  of  the 
month.  On  receipt  of  this  list  by  the 
officer  concerned,  the  particulars  of  the 
chalans.  shown  in  it  should  be  compared 
with  the  details  recorded  in  the  Register  of 
chalans,  and  the  date  of  actual  credit,  as 
certified  by  the  Treasury  officer,  should  be 
entered  in  the  column  prescribed  for  that 
purpose.  Where  the  money  has  been  re- 
paid on  the  day  of  receipt,  the  entry  in  this 
column  will  be  left  blank,  a  note  to  that 
effect  being  made  in  the  column  of  remarks 
at  the  time  of  repayment. 

14.  The    Office     Register     of     "deposit 
o   . ,     ,  ^  receipts,    form     No.     7, 

Reguterof  deposits.     ^^^^^^    ^^^^     ^^     ^^^^^^ 


up  in  prescribed  detail  from  the  particulars 
recorded  in  the  Register  of  chalans.  In 
this  Register  there  will  thus  only  be  shown 
the  amount  of  the  chalans  of  deposits 
which  are  reported  in  the  Treasury  officer's 
list  to  have  been  actually  presented  at  the 
Treasury. 

15.  All  items  of  deposit  in  this  Register 
must  be  numbered  in  an  annual  consecutive 
series  of  numbers,  commencing  on  ist 
April,  and  continuing  to  31st  March  of 
each  official  year.  Every  entry  in  the  Re- 
gister must  be  initialed  by  the  presiding 
officer  of  the  Court  or  Office,  after  compari- 
son with  the  Treasury  officer's  list  and 
the  Register  of  chalans ;  only  the  first  eight 
columns  should  be  fille.l  in  at  first,  the  other 
columns  being  intended  for  the  record  of 
subsequent  repayments. 


16.  On  the  27th,  or  last  open  day  of  the 
IT  *-.  *    u    •  .       t    Treasury,    an    Extract 

Extract     Reeister    of      d^^:^*^-      ^c      a^^^^-. 

deposits.  Register    of     deposits 

(form  No.  9)  will  be 
forwarded  to  the  Judge  or  other  District 
officer  by  the  Moonsiff  or  other  subordinate 
officer,  which  will  contain  those  items  only 
which  were  deposited  during  the  month,  and 
remained  unpaid  on  the  above  date.  These 
items  only  will  be  brough^  upon  the  District 
Registers  for  the  month,  and  numbered  in 
continuation  of  the  district  series  ;  the  dis- 
trict numbers  being  noted  for  reference  on 
the  Extract  Registers  of  the  subordinate 
officer.  At  the  foot  of  this  Extract  Regis- 
ter, deposits  received  and  repaid  during  the 
month  by  the  subordinate  officer  will  be 
shown  in  a  lump  sum  without  details. 

17.  At  the  end  of  tach  month,  an  Ex- 
tract Register  of  deposits  must  be  prepared 
by  the  Judge  or  other  District  officer  in  the 
same  form  (No.  9),  and  forwarded  to  the 
Treasury  officer  for  submission,  with  his  cash 
account  to  the  Accountant-General.  This 
Extract  Register  will  contain  those  items 
onl>  which  were  deposited  during  the  month, 
and  remained  unpaid  on  the  last  day  of  the 
month.  At  the  foot  of  this  Register,  depo- 
sits received  and  repaid  during  the  month 
will  be  shown  in  a  lump  sum  without  details. 
This  Extract  Register  should  be  despatched 
punctually  at  the  end  of  the  month. 

18.  At  the  same  time,  a  plus  and  minus 
memo :  showing  the  total  amount  of  deposits 
received  and  repaid  during  the  month,  with 
the  balances  on  the  first  and  last  day  of  the 
month,  should  be  prepared  aqd  entered  at 
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foot    of    the    Extract    Register  of   deposit 
receipts  in  the  following  form  : — • 

Rs.  A.     P. 

Balance  of  last  month.            o  o      o 

Deposits  as  above...                o  o     o 

„         received  and  repaid 

during  the  month  (in  lump)  o  o      o 


>» 


repaid 


o 
o 


o 
o 


o 
o 


Balance...  o      o      o 

19.  The   rules  laid  down  in   paragraphs 
^.^      r.    .  ,     '4,     15.    16,    and    17 

eZ"rS^:  """    shouldalsobeobserved 

m  the  case  of  the  other 
Registers  referred  to  in  paragraph  12.  The 
monthly  Extract  Register  of  fines  realized 
and  paid  into  the  Treasury  should  be  in 
form  No.  13.  Fines  are,  under  no  circum- 
stances, to  be  held  in  deposit,  but  should  be 
paid  into  the  Treasury  to  credit  of  Govern- 
ment. Refunds  of  fines  will  be  made  by  the 
Treasury  officer  on  production  of  an  order 
prepared  in  form  No.  14,  and  passed  for  pay- 
ment by  the  presiding  officer  of  the  Court. 
Remission  of  the  fines  should  be  noted  in 
the  Register  of  fines. 

20.  All  orders  for  the  payment  of  money 
„    .         ,  must  be  entered  prior 

ordlT^"       ^**'"'*'^    to  issue  in  a  Register 

(form  No.  6),  and  num- 
bered in  an  annual  consecutive  series  of 
numbers ;  such  details  being  recorded  as 
are  necessary  tor  writing  up  the  several 
Registers. 

21.  In  authorizing  the  payment  of  any 
sum,  the  local  officer  is  required  to  satisfy 
himself,  in  the  first  instance,  of  the  validity 
of  the  claim,  and,  iif  the  case  of  deposits,  to 
ascertain  from  his  Register  of  deposits,  whe- 
ther the  balance  at  credit  of  the  particular 
deposes  is  sufficient  to  meet  the  repayment, 
and  that  there  has  been  no  order  for  the 
attachment  of  the  money.  If  the  claim  is 
good,  he  should  issue  an  order  for  the  pay- 
ment of  the  amount,  either  from  the  local 
Treasury,  or  from  his  Court,  as  prescribed 
above,  and,  in  case  of  deposits,  if  the 
balance  is  sufficient,  at  once  record  the  T)rcier 
of  refund,  in  anticipation  of  the  actual  pay- 
ment, against  the  particular  number  in  the 
Register  of  deposits,  attesting  the  entry 
with  his  initials.  Should  the  payment  be 
ordered  to  be  made  from  Court  on  the  dav 
of  receipt  of  the  money,  the  Judge  or  other 
officer  should,  at  the  time  of  issue,  enter  the 
date  of  payment  in  the  proper  column, 
noting  the  fatrt  in  the  column  of  remarks. 


22.  As  in  the  case  of  chalans,  the  officer 
in  charge  of  the  Treasury,  whether  Sadder 
or  Sub-divisional,  will  enter  in  the  daik 
advice  list  (form  No.  5,  to  be  fon?arded  to 
each  Court  or  office)  all  the  orders  of  par- 
ment  of  such  Court  or  office  that  have  been 
cashed  at  the  Treasury  in  the  course  of  the 
day,  and  forward  the  same  to  the  officer  con- 
cerned. In  the  case  of  a  Sudder  Treasnrr, 
this  list  will  include  all  orders  of  payment 
received  from  Sub-divisional  Treasuries  on 
that  day. 

23.  On  receipt  of  the  list  by  the  officer 
concerned,  it  should  be  carefully  compared, 
item  by  item,  with  the  Register  of  payment 
orders,  and  the  date  of  actual  discharge 
should  be  noted  in  the  Register  in  the  proper 
column,  against  every  number  included  in 
the  list.  I'he  Register  of  deposit  repay- 
ments, and  other  office  Registers,  should  be 
written  up  from  this  list. 

24.  This  Register  (form  No.  12)  shonld 

contain  the  details  of  all 
Register  of  depo-     ^eposits      actually     dis. 

sit  repayment.  va*.pv*  %-       m^^^**^,^ 

bursed  from  the  Treasurr, 
and  should  be  written  up  dally  from  the 
Treasury  officer's  list  of  payments,  after 
check  with  the  Register  of  orders  of  pay- 
ment. Deposits  of  previous  months  repaid 
at  Sub- divisional  Treasuries  should  be 
recorded  in  the  Judge's  Register  of  deposits, 
as  well  as  in  the  Register  of  deposit  re- 
payments. Deposits  of  the  current  month 
repaid  during  the  month  at  Sub-divisional 
Treasuries  should  not  be  recorded  by  the 
Judge  in  either  Register,  but  should  be 
shown  in  lump  in  his  Extract  Register  of 
deposit  repayments. 

25.  On  the  loih  and  27th  (or  last  open  ^ 

day  of  the  Treasury)  an 

dSo^rrepa1™e"ts!    ^^^^^^  Register  of  depo. 

sit  repayments  (form  No.  i 
12)  will  be  forwarded  to  the  Judge  or  other  1 
District    officer   by   the   ^loonsiff  or   other ^ 
subordinate  officer,   which   will  contain  the 
repayments  of    previous    month's    deposits 
only.     At  the  foot  of  this  Extract  Register, 
payments  of  deposits  of  the  current  month 
will   be  shown  in  a  lump  sum  without  de- 
tails. 

26.  A  bi-monthly  extract  from  his  Re- 
gister of  deposit  lepayments  should  be  for- 
warded in  the  same  form  by  the  Judge  of 
District  officer  to  the  Treasury  officer,  for 
submission  with  his  lists  of  payments  to 
the  Accountant- General  on  the  loth  and 
last  day  of  each  month  respectively.  The 
first  extract  should  show  the  repayments 
made  from  the  Treasury  (both  Sudder  and 
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Sub-divisional)  between  the  ist  and  loth ; 
and  tbe  second,  those  made  between  the  nth 
and  the  last  day  of  the  month.  All  repay- 
rments  of  the  current  month's  deposits,  whe- 
ther made  at  the  Sudder  or  Sub-divisiona^ 
Treasury  should  be  shown  in  a  lump  sum 
without  details.  These  extracts  should  be 
despatched  punctually  on  the  above  dates. 

27.  Small  Cause  Court  Judges,  Moon- 
siffs,  and  other  officers,  who  hold  their  Court 
at  places  other  than  the  Sudder  Station,  or 
the  head-quarters  of  a  Sub-division,  will  be 
guided  by  the  above  rules,  making  periodical, 
instead  of  daily,  remittances  to  the  nearest 
Treasury,  whether  Sudder  or  Sub-divisional. 
Every  such  remittance  should  be  accom- 
panied by  the  chalans  and  payment  orders, 
together  with  the  Pass  Book  in  form  No.  15, 
(modified)  full  particulars  being  entered 
therein  for  the  guidance  of  the  Treasury 
officer,  who  will  return  the  Pass  Book  re- 
ceipted. 

The  maximum  cash  in  the  hands  of 
Small  Cause  Court  Judges  should  never 
exceed  Rupees  500,  or  of  Moonsiffs  Rupees 
500. 

28.  On  the  last  day  of  each  official  year, 
all  deposits  of  more  than  three  years'  stand- 
ing should  be  written  off  in  the  Register 
of  Deposit  Receipts,  in  which  a  note 
should  be  made  against  the  numbers  to  the 
e€ect  that  they  have  been  credited  to  Govern- 

;  ment,  and  are  thus  no  longer  available  for 
i  refund,  under  the  orders  of  the  local  officer. 
The  same  course  should  be  followed  in  re- 
gard to  deposits  or  unpaid  balances  of  deposits 
not  exceeding  one  rupee  in  amount,  which 
have  been  unclaimed  for  more  than  twelve 
,  months.  A  list  should  be  prepared  in  form 
No.  10  of  amounts  thus  written  off,  and 
forwarded  to  the  Accountant-General. 

;  29.  When  the  refund  of  a  deposit  thus 
I  written  off  is  required  by  a  depositor,  the 
local  officer  should  forward  an  application  to 
the  Accountant-General  in  form  No.  i  r,  a 
-separate  form  being  used  for  each  application. 
The  Accountant-General's  letter  of  authority 
when  received  should  be  noted  against  the 
items  in  the  Register  of  Deposit  Receipts, 
to  obviate  a  second  application,  and  then 
passed  for  payment  at  the  Treasury,  as  pre- 
scribed in  the  form.  No  other  record  need 
be  kept  of  these  refunds. 

30.  At  the  close  of  the  first  month  of  the 
next  official  year,  the  amount  of  unclaimed 
deposits  written  off  the  Registers  should  be 
deducted  from  the  balance  of  deposits  in  the 
plus  and  minus  memo.  1 


31.  During  the  absence  on  tour  of  Sub- 
divisional  officers,  and  the  consequent  closing 
of  their  Treasuries,  Moonsiffs  must  be  guided 
by  the  rules  for  officers  at  stations  where 
there  are  no  Treasuries,  making  remittances 
of  surplus  cash,  if  necessary,  to  the  District 
Treasury.  They  should  take  advantage  of 
the  periodical  returns  of  sub-divisional  offi- 
cers to  head-quarters,  to  reduce  the  cash  bal- 
ances in  their  hands  as  much  as  possible, 
having  due  regard  to  their  probable  require- 
ments. 


Small  Cause  Court  References  (Calcutta). 


Rules  relating  to  References  to  the  High 
Court  from  the  Small  Cause  Court  of 
Calcutta, 

High  Court. 

Present : 

The  Hon'ble  Sir  R.  Couch,  A7.,  Chief 
Justice,  and  the  Hon'ble  H.  V.  Bayley, 
F.  B.  Kemp,  L.  S.  Jackson,  A.  G.  Mac- 
pherson,  W.  Markby,  F.  A.  Glover,  Dwar- 
kanath  Mitter,  and  W.  Ainslie,  Judges, 

It  is  ordered  that  the  yiles  of  the  5th  of 
June  1850  as  "to  the  transmission  and 
hearing  and  return  of  cases  sent  from  the 
Court  of  Small  Causes  to  the  Supreme 
Court,  for  the  opinion  of  the  Judges  of  the 
latter  Court,"  be  and  the  same  are  hereby 
repealed.  And  in  lieu  thereof,  it  is 
ordered  that  the  following  rules  be  passed, 
as  the  rules  to  be  observed  as  to  the  trans- 
mission and  hearing  and  return  of  cases,  sent 
from  the  Calcutta  Court  of  Small  Causes  to 
the  High  Court,  for  the  opinion  of  the  Judges 
of  the  latter  Court,  and  as  to  the  fees  to  be 
charged  in  such  cases,  to  take  effect  from  the 
1 2th  day  of  April  1872. 

1.  The  case  shall  be  signed  by  a  Judge 
of  the  Court  of  Small  Causes,  and  shall  be 
for«^rded  to  the  Registrar  of  the  High  Court 
on  the  Original  Side. 

2.  The  case  shall  be  numbered,  and  the 
number  of  the  case,  and  the  names  of  the 
parties  shall  be  entered  in  a  book  to  be  kept 
for  that  purpose  in  the  Registrar's  office. 

3.  The  Registrar,  as  soon  as  a  ca.'^e  is  re- 
ceived, shall  obtain  from  the  Chief  Justice 
an  appointment  of  a  day  for  the  hearing  of 
the  case,  which  shall  not  be  sooner  than  four 
days  from  the  day  of  its  receipt,  and  he  shall, 
as  soon  as  he  has  obtained  the  appointment. 
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iiDtiFy  the  day  fixed  for  the  hearing  of  the 
case  to  the  AEtorneys  of  the  parties,  if  they 
are  represented  by  Attorneys,  or  lo  (he 
Clerk  of  the  Court  of  Small  Causes,  for 
communicaiion  to  the  parlies,  if  ihey  are  un- 
represented by  Attornejs. 

4-  A  Bench,  consisting  of  pot  less  than 
two  Judges,  shall  be  appointed  for  ihe  hear- 
ing of  the  case. 

5.  The  order  made  in  the  case,  together 
with  a  copy  of  the  judgment,  shall  be  transr 
mitted  by  the  Registrar  to  the  Judges  of 
the  Couti  of  Small  Causes,  the  dale  and  sub- 
stance of  the  order  being  first  entered  in  ihe 
Register  book. 

6.  If  Counsel  be  employed,  one  Counsel 
only  shall  be  heard  on  each  side,  and  a  fee 
lo  one  Counsel  only  on  each  side  will  be 
allowed,  not  exceeding  sixty-eight  rupees  in 
cases  within  the  limit  of  five  hundred  rupees, 
or  eighty.five  rupees  in  cases  above  the  limit 
of  five  hundred  rupees,  unless,  in  cases  of 
the  latter  class,  the  Court  shall,  on  account 
of  the  difficulty  or  importance  of  any  such 
case,  think  fit  10  sanction  the  employment  of 
a  second  Counsel,  in  which  case  a  fee  will 
be  allowed  to  him  not  exceeding  sixiy-eight 
rupees.  No  consultation  fee,  or  any  fee  other 
than  that  above  mentioned,  shall  be  allowed 
in  cases  not  excc^ing  live  hundred  rupees. 
This  will  also  apply  10  cases  exceeding  five 
hundred  rupees,  unless  otherwise  ordered  by 
the  Court. 

7.  When  an  Attorney  is  employed,  lie 
shall  receive  for  all  his  work  and  labor  in  the 
matter,  and  in  lieu  of  all  fees,  one  fee  of 
thirty-two  rupees  in  cases  not  exceeding  five 
hundred  rupees,  and  of  sixty-four  rupees  in 
cases  exceeding  five  ^undred  rupees. 


Inquiry  aa  to  the  number  of  days  the  Judaea 
were  occupied  in  January  in  conductmg  the 
Examination  of  Pleadera  and  Mooktears. 
CIVIL  CIRCULAR  MEMO.  No.  6. 


To  all  Dish-kt  Judget  and  JuJiaal  Com- 
missioners, except  Rimgpore,  Sylhet,  ajtd 
Baiuoorah,  dated  Cakulla,  the  '22nd 
March  18 j  a. 

High  Coukt. 

(Civil  Side.) 

Present: 

The  Hon'ble  Louis  S.  Jackson,  Judge. 

The  Court  requests  to  be  informed,  as 

early  as  possible,  of  the  number  of  days  in 


which  the  Judges  of  all  grades  were  occupied 
in  January  last  in  conducting  the  examina- 
tion of  Pleaders  and  Mooktears. 


Initnictiona  relative  to  the  distribnttas  b 
Goverament  and  the  parties  to  Snitii,  of  the 
charge  for  Postage  incnrred  in  certain  casea. 

CIVIL  CIRCULAR  ORDER  Xo.  10. 


All  Civil  Courts,  Lower  and  Extra  Regml*- 
tioH  Provinces,  dated  Calcutta,  the  iSlk 
March  iSyi. 

High   Covrt. 


PrttiHt; 

The  Hon'ble  Sir  Richard  Couch,  A7.,  CAi^ 
Justice,  and  the  Hon'ble  G.  Loch,  Loots  S. 
Jackson,  A.  G.  Macpherson,  and  F.  A. 
Glover,  Judges. 

\i  the  request  of  the  Lieutenant-Governor 
of  Bengal,  the  following  instructions  ate 
issued,  for  the  guidance  of  all  Judicial  Officer^ 
subject  to  the  control  of  the  High  Court,  in 
respect  10  the  distribution,  between  Govern- 
ment and  the  parties  to  suits  of  the  postage 
charge  incurred  in  certain  cases. 

t.  When  records  are  called  for  by  Civil 
Courts  at  the  instance  of  parties,  the  pany 
applying  should  pay  the  charge  for  postage; 
but  when  the  Court  calls  for  them  of  its  o«ii 
motion,  then  the  postage  should  .be,  in  ttte 
first  instance,  paid  by  the  State,  but  the  Coort  . 
may,  in  its  discretion,  make  such  postage  a 
part  of  the  costs,  and  order  the  losing  or  other 
party  to  pay.  Such  records  do  not,  in  the 
first- mentioned  case,  stand  in  the  position  of  ] 
the  records  alluded  to  in  the  letter  from  ihc 
Government  of  India  in  the  Financial  lit- 
panment.    No.-  311S.  | 

•riWc  Circular  Or-    ^^led    2  ist  Novembw 

der  No.  I,  dated  the  <lh         a        »       !■  l  .  1.  .v. 

January  is;>.+  l870,»  rulmg  that    the 

charge  for  traosmilting 
records  through  the  post  from  one  Court  to 
another  should  be  borne  by  the  Sute. " 

3.  When  copies  of  notifications  of  s»lf*. 
&C.,  are  sent  by  Courts  in  the  interior,  f  r 
the  purpose  of  being  afiixed  in  the  Office  <t 
the  Collector  and  in  the  Court  of  the  Jnil;i', 
and  when  the  replies  thereto  are  sent  by  ui« 
general  post,  the  postage  should  be  pan  trr 

t  IS  W.  R..  Ci«l  Circulars,  p.  i. 


tiyi'l 


Hules,  hfe. 


THE  WEEKLY  ItEPORTSR. 


High  Court. 


II 


the  party  applying  for  sale  and  chargeable  as 
costs  of  ^xecation. 

4.  In  like  manner,  when  Civil  Courts  in 
the  interior  of  the  district,  upon  applications 
of  decree-holders,  ask  for  attachment  of  the 
judgment-debtor'sinterestsindecrees  or  docu- 
ments deposited  in  other  Courts,  the  postage 
for  the  despatch  of  the  requisition,  and  for 
the  return  of  the  replj,  should  be  borne  by 
the  party  applying. 

5.  As  reg^ds  notices  to  respondents  in 
appeal  cases,  the  postage  should  be  paid  by 
Government ;  there  being  in  contemplation 
one  uniform  rate  of  iulubana  fee,  and  the 
transmission  by  post  for  part  of  the  distance 
being  an  economy  to  the  Government. 

6.  When  Courts  in  the  interior  make  re- 
quisitions upon  the  District  Court  at  the 
Sudder  Station  for  the  payment  of  money 
in  deposit,  to  decree-holders  or  other  persons, 
the  postage  for  such  requisitions  should  be 
paid  by  the  parties  on  whose  behalf  they  are 
made. 


What  declaration  refusred  to  be  made  by  a 
trict  Jnds^e  on  bis  assumption  of  office. 


CIVIL  AND  CRIMINAL  CIRCULAR 
ORDER  No.  II. 


To  all  Duirict  Judges  and  Judicial  Com- 
missionersy  dated  Calcutta,  the  28th 
March  iSja. 

High  Court. 


further  oath  or  declaration  is  warranted  by 
law  in  respect  of  the  office  of  District  Judge, 
and  no  oath  at  all  is  now  required  to  be  taken 
by  Judges  of  the  Court  of  Session. 

2.  Where  the  District  Judge's  predecessor 
in  office  leaves  the  station  before  the  Judge's 
arrival,  such  declaration  must  be  made  before 
the  Magistrate  of  the  District,  but  not  before 
a  Joint  Magistrate  or  other  officer  in  charge, 
who  has  no  authority  to  receive  and  attest 
such  declaration  ''for  the  Magistrate." 


Quarterly  Returns  of  Receipts  and  DMmrse- 
ments  on  account  of  Civii  Court  Amesos  and 
other  Coomiissioners  appointed  under  Act 
VIII.  of  1859,  ss.  180  and  i8x. 

CIVIL  CIRCULAR  ORDER  No.  12, 


I 


(Civil  and  Criminal.) 
Preunt  : 


The  Hon'ble  Sir  R.  Couch,  A7.,  Chief  Jus- 
lice,  4nd  the  Hon'ble  G.  Loch,  Louis  S. 
Jackson,  and  F.  A.  Glover,  Judges, 

Several  instances  having  recently  oc- 
^ned  of  mistake,  on  the  part  of  Civil  and 
Sessions  Judges,  in  respect  to  the  declaration 
required  from  them  previous  to  their  assump- 
Mon  of  office,  the  Court  desires  to  point  out 
fhat,  under  the  law  as  it  at  present  stands, 
**  k*^^^  ^orm  of  solemn  declaration  required 
-1*0  be  made  and  subscribed  by  a  District 
J^dge  is  that  prescribed  in  Section  13  of  the 
f^«ngal  Civil  Courte  Act  (VI.  of  1871).    No 

Vol  XVII. 


To  all  District  Judges  and  Judicial  Com- 
missioners,  dated  Calcutta,  the  8th  April 
1872. 

High  Court. 

(Civil  Side.) 

Present  : 

The  Hon'ble  Sir  R.  Couch,  Kt,  Chitf  Jus- 
tice, and  the  Hon'ble  G.  Loch,  Louis  S. 
Jackson,  A.  G.  Macpherson,  F.  A.  Glover, 
Judges, 

The  Court  request  that  quarterly  returns 
may  be  made  by  each«  District  Judge  and 
Judicial  Commissioner  of  the  receipts  and 
disbursements  on  account  of  Civil  Court 
Ameens  and  other  Commissioners  appointed 
under  Sections  1 80  and  181,  Act  VIII. Of  1859, 
in  connection  with  his  own  Court,  and  die 
Courts  subordinate  thereto.  The  returns 
should  include  all  money  received  and  cre- 
dited, and  all  payments  made  on  account  of 
Ameen's  fees  or  remuneration  of  Commis- 
sioners, whether  appointed  under  Act  XII. 
•  Vide  C.  O.  No.  113,    of  I856,ortemporari- 


dated  12th  March  1858. 

Vide  C.  O.  No.  34, 
dated  loth  October  i860. 

Vide  C.  O.  No.  4,  dated 
2oth  January  1864. 


ly  employed,  but 
should  not  include 
boat  hire  or  other 
travelling  expenses,* 


which  are  payable  to  the  officer  direct. 

2.    The  returns  should  be  made  in  the 
form  appended,  and  should  begin  with  the 


t» 
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I8t  April  187a,  the  commencement  of  the  I 
ensaing  Financial  year.  The  first  return  1 
iriUy  tb^fore»  be  due  on  or  before  the  1 5th  { 
July  next. 

3.  At  the  foot  of  the  statement,  and  after 
the  total  of  the  expenditure  on  account  of 
salaries^  an  addition  should  be  made  of  10 
per  cent  on  account  of  pensions,  as  ex- 
pressly desired  by  the  Government  of  India. 

4.  The  Court  will  expect  these  returns 
to  be  carefully  prepared  and  promptly  sub- 
mitted. A  similar  monthly  return  will  be 
furnished  by  the  Accountant-General,  with 
whidi  the  local  returns  now  prescribed  will 
be  checked. 
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\N,  if.— Civil  Oicukr  Onfer  No.  13  has 

published.] 


Amended  Rule  VIII.  re«mlitts:  Pleaders'  Fees 
InlliaoelhuieoiisProcedingBy  ftc    . 

CIVIL  CIRCULAR  ORDER  No.  14. 


To  all   Civil  Judges,   dated    Calcutta,  tU 

gth  April  t8j2. 

High  Court. 

(Civil  Side.) 

Present : 

The  Hon'ble  Sir  R.  Couch,  Kt^  Chief  J^ 
tice,  and  the  Hon'ble  G.  Loch,  H.  V 
Bay  ley,  F.  6.  Kemp,  Louis  S.  Jackson 
J.  B.  Phear,  A.  G.  Macpherson,  F.  A 
Glover,  D.  N.  Miller,  and  W.  Ainslie 
Judges. 

Rt  LS  8  of  the  Rules*  made  by  the  Higk 
Court  under  Section  37  of  Act  XX.  of  1865, 
and  notified  by  Circular  Order  No.  23,  dat^ 
13th  June  1866,  is  hereby  rescinded,  and 
the  following  Rule  is  circulated  for  general 
observance  : — 

Amended  Rule  VI I L 


"  The  amount  in  respect  of  the  fee  of  an 
adversary's  pleader  when  allowed  in  any* 
miscellaneous  proceeding  or  for  any  other 
mailer  than  that  of  appearing,  acting,  or 
pleading  in  a  suit  prior  to  decree,  shall  be 
fixed  by  the  Courl  according  to  the  foHow-J 
ing  scale,  m.  .• — 

A  fee  not  exceeding  Rs.  80  in  the  Coort 
of  a  Judge  or  Subordinate  Judge. 

A  fee  not  exceeding  Rs.  16  in  the 
Court  of  a  Moonsiff  in  suits  of  amount  or 
value  exceeding  Rs.  300. 

A  fee  not  exceeding  Rs.  4.  in  tbe 
Court  of  a  Moonsiff  in  suits  of  amount  or 
value  not  exceeding  Rs.  300. 

Circular  Order  No.  28,  dated  toth  Jnly 
1866,  is  also  rescinded." 

■!■■  ■■  ■  ^^1*^— ^^^^^P^— ^^—1^—   ■■■! ■■■  ■■_^.,  ■■  -  ^* 

•  5  W.  R.,  Rules  of  Practice,  p.  ts. 
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OUImgr  for  opinion  on  sug^gfestions  of  Jndg^e  of 
Bhangnlpore,  relative  to  the  transmission  of 
Moonsiffs'  and  Sul>ordinate  Judg^es'  records 
at  ont-stations  to  the  Appellate  Courts. 

.   CIVIL  CIRCULAR  MEMO.  No.  7. 


To    all   District  Judges    (and   Subordinate 
yudges),   dated    Calcutta,   the   gth   April 

High  Court. 

(Civil  Side.) 

.Present : 

The  Hon'ble  Sir  R.  Couch,  A7.,  Chief  Justice, 
and  the  Hon'ble  G.  Loch,  Louis  S.  Jackson, 
A.  G.  Macpherson,  and  F.  A.  Glover, 
yudges. 

In  connection  with  Circular  Memo.  No.  5 
of  ihe  nth  September  187 1,*  calling  for  a 
report  as  to  the  period  within,  and  the  inter- 
nals at,  which  it  will  be  practicable  to  require 
the  transmission  of  Moonsiffs'  and  Subordi- 
nate Judges'  records  at  out-stations  to  the 
several  Appellate  Courts,  the  following  sug- 
gestions made  by  the  Judge  of  Bhaugulpore 
on  the  subject  are  circulated,  with  a  request 
that  the  High  Court  may  be  favored,  as  early 
as  possible,  with  the  opinion  ^i  District 
Judges  thereon : — 

"Every  party  appointing  a  pleader,  or 
*'  filing  an  appeal,  or  for  other  purposes,  can 
"obtain,  on  payment  of  a  sum  of  Rs.  5 
'*  only  in  appeals  from  orders  of  Subordinate 
Judges,  and  Rs.  2  in  appeals  in  rent  suits, 
&c.»  from  orders  of  Moonsiffs,  copies  of  all 
"the  papers  in  this  Court  comprising  the 
"  record  of  the  case,  by  putting  in  an  appli- 
*'  cation  on  a  slip  of  plain  paper.  The  copies 
"are  prepared  by  English  and  Vernacular 
"copyists  appointed  under  Circular  Order 
"  No.  18  of  the  23rd  June  i87ot  " 

"  This  rule  is  largely  availed  of  by  the 
parties,  and  the  pleaders  are,  in  every 
instance,  supplied  with  a  complete  vernacu- 
"  lar  brief  of  all  the  papers  of  the  case,  and 
"  the  party  is  saved  all  the  bother  and  trouble 
"  of  constant  attendance  on  his  pleader.  I 
"  have  found  the  rule  work  so  well  that  I  can 
"  confidently  recommend  its  adoption  in  the 
"  Lower  Courts  with  slight  modifications. 
"  Probably  in  a  very  short  time  the  people 
''will  become  aware  of  the  facility  thus 
"  afforded  them,  and  largely  avail  theffise.lves 
"of  it.  The  introduction  of  the  rule  will 
-' "  do  away  with  the  necessity  of  having  the 

*  16  W.  R.»  Civil  Circular^  p.  9. 
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records  earlier  at  the  Judges'  Courts.  For 
instance,  a  party  cast  at  the  Lower  Court, 
on  putting  in  an  application  for  a  brief  for 
his  case,  can  obtain  unauthenticated  copies 
of  its  record  in  a  short  space  of  time  at 
the  Court,  and  can  come  with  only  an 
authenticated  copy  of  his  decree  to  the 
Appellate  Court.  The  copies  of  records 
being  supplied  to  pleaders,  the  rule  In 
Circular  Order  No.  17  of  23rd  May  J  could 
virtually  be  thus  carried  out.  This  will 
obviate  the  necessity  of  an  earlier  transmis- 
sion of  records.  The  records  of  the  case 
are,  on  an  average,  so  unvoluminous,  that 
Rs.  2  for  a  copy  of  brief  in  each  case 
will  be  ample,  and  men  will  be  found  to 
grant  these  copies  on  an  average  of  two 
days'  time,  their  remuneration  being  debited 
to  the  accumulation  of  the  fees,  which  will 
not  be  very  small." 


Charges  and  TravellingiEzpenses  of  lloonsifb 
employed  as  Commissioners  under  Act  VIII. 
of  1859,  ss.  x8o  and  i8i. 

CIVIL  CIRCULAR  ORDER,  No.  15. 


To  all  Civil  Authorities,  dated  Calcutta,  the 
13th  April  1872. 

High  Co^t. 

(Civil  Side.) 

Present  : 

The    Hon'ble    Sir  R.    Couch,    Kt.,  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  Louis 
S.  Jackson,  A.  G.  Macpherson,  and  F.  A. 
Glover,  Judges. 

Thx  Court  are  pleased  to  direct  that, 
whenever  Moonsiffs  are  employed  as  Com- 
missioners under  Sections  180  and  181  of 
the  Code  of  Civil  Procedure,  the  parties  to 
the  suit  shall  be  charged  at  the  rate  of 
10  Rs.  for  each  day  the  investigation  lasts. 
All  sums  so  received  are  to  be  credited  to 
Government,  and  shown  in  column  6  of  the 
statement  appended  to  Circular  Order  No.  1 2, 
dated  8th  April  1872.  Moonsiffs  so  em- 
ployed will  also  be  entitled  to  their  travelling 
ejq>enses,  either  by  land  or  water,  which  must 
be  calculated  and  paid  in  the  manner  pre- 
scribed In  paragraph  3  of  Circular  Order 
No.  30,  of  loth  October  1863. 

2.  It  is  not  to  be  understood  that  the 
Court  contemplate  the  frequent  emplo3rment 
of  Moonsiffs  as  Commissioners  or  otherwise 
than  under  the  special  orders  of  the  District 

1 16  W*  Ri>  Civil  Cfroular^,  p .  i . 


14 


Rules,  ffc. 


THS  WBKU.T   RIPOETBft. 
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Judge;  such  work  will,  as  heretofore,  be 
usaally  performed  by  Ameens.  Occasions 
may,  however,  sometimes  arise  when,  by 
reason  of  the  amount  of  work  already  in 
the  hands  of  the  Ameens  of  a  District,  or 
the  importance  of  a  particular  investigation, 
the  employment  of  a  Moonsiff  in  this  way 
may  be  thought  desirable  by  the  District 
Judge,  and  it  is  to  meet  such  cases  that  the 
present  Circular  Order  is  issued. 


Ratanw  called  for  of  all  Pleaders  and  llookli* 
tears  enrolled,  under  the  High  Court's  Roles 
of  and  May  1866,  before  the  xst  April  1873. 

CIVIL  CIRCULAR  MEMO.  No.  8. 

To  all  District  Judges  and  Judicial  Com- 
missioners  of  Assam  and  Chota  Nag^ 
pore^  dated  Calcutta,  the  22rd  April 
i872. 

High  Court. 

(Civil  Side.) 
Present : 

The  Hon'ble  Louis  S.  Jackson,  Judge, 

District  Judge#and  officers  holdingthe  like 
powers  are  requested  to  furnish  this  office 
with  complete  lists,  in  the  form  hereto  append- 
ed,of  all  the  Pleaders  and  Mookhtearsenrolled, 
under  the  High  Court's  Rules  of  and  May 
1866,*  before  the  ist  April  1872,  with  the 
date  of  enrolment  of  each,  and  the  other 
particulars  for  which  the  form  provides. 

2.  It  will  be  seen  that  one  form  only  is 
considered  necessary*,  but  there  must  be  three 
distinct  returns  in  the  same  form,  viz.,  one 
for  Pleaders  of  the  senior  grade,  another  for 
Pleaders  of  thejunior  grade,  and  a  third  for 
Mookhtears.  The  headings  of  the  form,  it 
is  believed,  explain  themselves  sufficiently, 
with  the  exception  of  heading  to  column  5, 
^*  Nature  of  qualification  and  date  of  orifinal 
admission,"  which  should  be  understood  as 
providing  for  the  following  information.  In 
the  case  of  Pleaders,  it  should  show  whether 
they  were  admitted  after  examination,  or,  as 
possessed  of  a  Law  degree,  under  the  general 
operation  of  the  Rules  of  2nd  May  1866,  or 
as  old  pleaders,  under  the  special  proviso  in 
Rule  5.  Similarly,  in  the  case  of  Mookh- 
tears, it  should  indicate,  whether  they  were 
admitted  after  examination  under  the  general 


rules  applicable  to  such  practitioners,  or 
the  specific  permission  in  Role  39.  The 
date  of  original  admission  will,  of  course,  be 
the  date  on  which  the  Pleaders  and  Mookb-' 
tears  of  the  exceptional  classes  just  described 
were  admitted  to  practise  be/ore  Ad  XX-  of 
1 865  came  into  operation. 

3.  Blank  printed  forms  of  each  descsip- 
tion,  and  uniform  in  size  and  shape,  arc  sent 
with  this  Circular,  for  the  purpose  of  being 
filled  ap,  and  returned  as  carefully  and  as 
speedily  as  possible,  with  a  view  to  being 
bound  up,  and  preserved  as  an  original  and 
permanent  record  of  the  High  Court. 


*  5  W.  R.,  Rales  of 


I,,  p.  9. 
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Idditioa  of  a  cotimni  **  Total  Value  of  Suits" 
in  JttdiciAl  Statement  for  Small  Cause 
Cpart. 

CIVIL  CIRCULAR  ORDER  No.  16. 


To  Judges  of  Small  Cause  Courts,  dated 
Calcutta,  the  2Sth  April  18 j 2. 

High  Court. 

(Civil  Side.) 

Present : 

The  Hon*ble  Louis  S.  Jackson,  Judge, 

In  continuation  of  Circular  Order  No.  5, 
dated  35th  February  1871,  the  following 
Instructions  communicated  to  a  Judge  of  a 
Small  Cause  Court  are  forwarded  for  the 
u^rmation  and  guidance  of  Judges  of  Small 
Cause  Courts. 


5,  dated  35th  February  1 871,  so  as  to  enable 
the  Small  Cause  Court  Judges  to  furnish  the 
District  Judge  with  the  necessary  materials 
(as  to  their  Courts)  for  constructing  the 
general  statement  No.  7,  Column  7  of  the 
latter,  was  certainly  intended  to  show  the  total 
value  of  suits  of  each  denomination  in  the 
District;  and  to  enable  the  District  Judge 
to  arrive  at  such  general  total,  each  Court 
should  furnish  its  own  total,  and  the  Small 
Cause  Court  Statement  No.  7  should,  there- 
fore, have  such  a  column.  The  Superin- 
tendent of  Stationery  will  be  so  instructed, 
in  order  that  the  necessary  addition  may  be 
made  to  this  Form  when  the  present  stock 
is  exhausted.  In  the  meantime  the  column  of 
remarks  may  be  sub-divided,  the  first  half 
being  headed  ''total  value  of  suits." 


No.  814. 


From  F,  B.  Peacock,  Esq,,  Registrar  of  the 
High  Court  of  Judicature  at  Fort  Wil- 
liam in  Bengal,  to  the  Judge  of  Small 
Cause  Court,  Patna,  dated  Calcutta,  the 
22nd  March  18 j  2, 

High  Court. 

(Civil  Side.) 

Present: 

^    The  Hon'ble  Louis  S.  Jackson,  Judge. 

Having  laid  before  the  Court  your  letter 
No.  I  r  of  the  33rd  ultimo,  soliciting  to  be 
informed  whether  a  column  "total  value  of 
1  suits,"  as  in  the  Consolidated  Statement  No. 
7  B.  for  the  District  Courts,  prescribed  by 
Circular  Order  No.  32,  dated  8th  Novem- 
ber 1870,  should  not  be  added  to  the 
Judicial  Statement  No.  7  for  the  Small 
Cause  Courts,  prescribed  by  Circular  Order 
No.  5,  dated  25th  February  1871,  I  am 
-directed  to  observe  as  follows : — 

I    2*  The   Small    Cause    Court    Sutement 
No,  7  was  ordered  by  Circular  Order  No. 


Summonses  issued  under  Act  VIII.  of  1859, 
ss.  51^  and  i5S»  to  be  directed,  not  to  the  Judge, 
but  to  the  Moonsiff. 


CIVIL  CIRCULAR  ORDER  No.  17. 


To  all  Civil  Authorities^  Lower  aud  Non- 
Regulation  Provinces,  dated  Calcutta, 
the  i^th  May  i8j2. 

High  Court. 
(Civil  Side.) 

Present: 

» 

The  Hon'ble  Sir  R.  Couch,  Kt,,  Chief  Justice, 
and  the  Hon'ble  L.  S.Jackson,  W.  Markby,' 
F.  A.  Glover,  and  W.  Ainslie,  Judges. 

The  rule  laid  down  in  Circular  Order 
Noj,  7,  dated  the  20th  February  last,*  in 
respect  to  the  issue  of  commissions  under 
Section  175  of  Act  VIII.  of  1859,  is  hereby 
extended  to  summonses  issuing  under  Sections 
59  and  158  of  the  same  Code  which  shall 
ordinarily  be  directed  not  to  the  Judge  of 
the  district  where  it  has  to  be  served,  but  to 
the  Court  '*  by  which  it  can  be  most  conve- 
niently served,"  i.  e,,  to  the  Moonsiff  within 
whose  jurisdiction  the  defendant  or  the  wit- 
ness (as  the  case  may  be)  resides. 

•  Ante,  p.  3. 
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Scale  of  fees  to  be  deducted  and  credited  to  Gov- 
emfflent  from  pfoceeda  of  aalea  in  ezecntioo 
of  decreea. 

CIVIL  CIRCULAR  ORDER  No.  i8. 


To    all   Civil   Courts,   dated   Calcutta,  the 

i6th  May  1872. 

High  Court. 

(Civil  Side.) 

Present : 

The  Hon'blc  Sir  R.  Couch,  AT/.,  Chief  JusHce, 
and  the  Hon'ble  L.  S.  Jackson,  W.  Markby, 
F.  A.  Glover,  and  W.  Ainslie,  Judges, 

In  modification  of  the  rule  in  para,  i  of 
Circular  Order  No.  36,  dated  5ih  Septem- 


ber   1871,  the  Court  are  pleased  to  direct  \ 
that  the  deduction  to  be  made  and  credited 
from  the  proceeds  of  all  property  sold  in 
execution,  shall  be  according  to  the  following 
scale : — 

When  the  amount  of  pro-  ^ 
ceeds  does  not  exceed  V  One  per  cent. 
1,000  rupees.  j 

When  the  amount  ez-'\On  1,000  rupees  as 
ceeds  1,000  rupees  but  f  al>0Te  and  00  the  sur. 
does  not  exceed  to,ooo  C  plus  up  to  10,000  m- 
rupees.  j     pees  half  per  oeot. 


When    the    amount 
ceeds  10,000  rupees 


Provided  that  the  amount  of  fee  shall  never 
be  less  than  5  rupees  upon  immoveable  pro- 
perty. 


000 

and  on  the  snr- 
a  quarter 


\ 


^1 
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BRIEF  NOTES  OF  ENGLISH  CASES.* 


<!^qutts. 


L.C. 


Nov.  3,  1871- 


In  re  LONDON  AND  MEDITERRANEAN  BANK. 

WRIGHT'S  CASE. 

Companies-^Allotment  annulled — Misrepre-' 
sentaiion-^Contributory^-Past  Member, 

This  was  a  case  where,  four  days  after  an 
allotment  of  shares  had  been  cancelled,  and 
the  deposit  money  returned  by  the  directors, 
on  the  ground  of  the  refusal  of  the  Stock  Ex- 
change to  give  a  settling  day,  the  Company 
was  wound  up  voluntarily ;  and,  although  the 
allottee  (appellant)  afterwards  discovered  that 
he  could  have  had  his  name  taken  off  the  list 
of  shareholders,  on  the  ground  that  the  pros- 
pectus contained  misrepresentations,  his  name 
was  placed  on  the  list  of  contributors  as  a  past 
member.  The  L.  C.  (reversing  V.  C.  Wicken's 
order)  held  that  the  appellant's  name  must  be 
struck  off  the  list,  because,  although  he  could 
have  had  it  removed,  on  the  ground  of  the 
fraud  proved  to  have  been  committed,  if  he 
had  been  aware  of  it,  yet  the  directors  having 
been  aware  of  the  fraud,  and  having  annulled 
the  shares.before  the  winding-up,  could  not 
now  insist  on  retaining  the  appellant  as  a 
sh^yeholder. 


M.  R. 


Nov.  3. 


I 

f 


L.  ]•  J. 


Nov.  3. 


In  re  ORIENTAL  AND  COMMERCIAL  BANK. 

MORRIS'  CASE. 

Winding'Up'^Conirib u tory — Class  B, 

• 
In  this  case  each  B  contributory  was  held 

liable  to  contribute  (provided  no  call  should 
exceed  the  amount  remaining  unpaid  on  his 
share)  to  those  debts  of  the  Bank  which  were 
due  at  the  time  he  transferred  his  shares,  and 
which  remained  due  at  the  commencement  of 
the  winding-up,  less  the  dividends  paid  upon 
them  under  the  winding-up ;  the  amount  of 
each  B  contributor's  contribution  being  appli- 
cable only  to  the  payment  of  the  debts  owing 
at  the  time  of  his  transfer  of  his  shares. 


KIMBERLEY  v.  DICK. 


Builder's  Contract — Extra  works — Architect's 

Plans, 


Plaintiff,  a  builder,  contracted  to  build  a 
house  for  defendant  A  for  a  certain  sum  ac- 
cording to  the  plans  and  specifications  of  de- 
fendant B.  The  cost  of  the  house  greatly 
exceeded  plaintiff's  estimate  prepared  accord- 
ing to  the  quantities  alleged  by  him  to  have 
been  given  him  by  B ;  and  plaintiff  filed  his 
bill  claiming  to  be  entitled  for  extra  works  not 
included  In  the  contract,  and  to  be  paid  by 
measure  and  value  for  all  quantities  of  work 
executed  by  him  in  excess  of  the  quantities 
included  in  his  estimate.  Thk  M.  R.  held 
plaintiff  bound  by  his  contract,  except  as  to 
the  extra  works,  as  to  which  he  was  entitled 
to  an  account. 


V.  C.  B. 


Nov.  3, 


SLEEMAN  V,  WILSON. 


Testamentary  Guardian — Trustee^-StaU  Claim 

— i4  cquiescence. 

Bill  by  S  and  his  wife  praying  for  a 
declaration  that  the  late  General  Sir  DeLacy 
Evans  had  committed  a  breach  of  trust,  and 
that  his  estate  might  be  ordered  to  make  good 
the  loss.  The  bill  alleged  that  the  General, 
as  one  of  the  testamentary  guardians  of  two 
infants,  took  upon  himself  the  entire  care  and 
control  of  the  persons  and  property  of 
the  infants ;  and,  acting,  in  fact,  as  their  sole 
guardian,  took  over  charge  in  181 1  of  a 
bond  and  warrant  of  attorney  given  as  a 
security  for  a  debt  due  to  the  infants'  father ; 
that  he  thus  became  a  trustee  of  the  debt  for 
the  infants,  but  did  not  require  or  attempt  to 
enforce  payment  of  the  debt,  nor  took  any 
steps,  either  by  registering  the  bond,  or 
otherwise  for  making  the  same  a  charge  on 
the  debtor's  real  estate;  that  consequently 
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the  debt  became  in  1831  barred  ;  that,  on  the 
female  plaintiff  attaining  age  and  marrying 
the  male  plaintifiF,  the  latter  received  the  bond 
in  1833  ;  and  that  the  plaintiffs,  not  wishing 
to  disturb  the  friendly  relations  subsisting 
between  themselves  and  the  General,  took  no 
steps  to  recover  the  debt  and  interest  from 
him  during  his  lifetime.  Held  that,  the 
General  h^  properly  performed  his  duty,  a 
testamentary  guardian  being  trustee  only  of 
such  property  as  came  to  his  hands ;  and 
that  the  plaintiff's  own  statement  of  taking  no 
steps  to  recover  from  1833  to  1870  was  as 
clear  a  case  of  acquiescence  as  ever  existed, 
disposing  of  the  whole  case. 


M.  R. 


Nov.  6. 


PEEK  V.  GURNEY. 


Company'^Prospectus — Concealment^^  Frau' 
dulent  Intent — Transferee  of  Shares — Costs, 

In  this  case,  a  shareholder  in  Overend  Gur- 
ney  and  Company  sought  to  make  the  direc- 
tors of  the  Company  liable  for  the  loss 
occasioned  to  him  by  the  concealment  of  an 
important  fact  {viz,,  the  insolvency  of  the 
firm)  which  ought  to  have  been  stated  in  the 
prospectus  on  the^  faith  of  which  he  took 
shares.  Thb  M.  R.  held  that  the  directors, 
though  they  had  no  fraudulent  intention  in 
concealing  the  fact,  were  liable  in  equity  to 
make  good  the  loss ;  that,  if  plaintiff  had  been 
an  allottee  of  shares  on  the  faith  of  the  pros- 
pectus, and  had,  before  the  winding-up,  filed  a 
bill  to  be  relieved  of  his  shares,  he  would  have 
bad  a  decree ;  but  that  he  could  not  succeed, 
because  he  had  been  a  purchaser  from  the 
allottee  who  knew  all  the  facts,  and  had  not 
enquired  into  the  truth  of  the  representations 
made  to  him  until  after  the  failure  of  the  Com- 
pany. The  directors  having  been  guilty  of 
improper  conduct,  the  appeal  was  dismissed 
without  costs. 


V.  C.  M. 


Ijo¥.  6. 


HEMMING  V,  MADDICK. 


Compa  ny '-'Shares — Registered  Owner — Real 
Owner — Indemnity, 

Suit  by  a  registered  owner  of  shares  in 
a  Company  registered  under  the  Act  of  1 862 
which  was  unsuccessful  and  ordered  to  be 
wound  up,  prgiying  to  be  indemnified,  against 


calls  made  in  the  winding-up,  by  the  alleged 
real  owner,  or  the  person  to  whom  the  pbLit- 
iff,  at  the  time  of  the  allotment  of  the  shares* 
to  him,  gave  a  transfer  of  the  shaies  in 
blank,  which  transfer,  however,  the  directon 
refused  to  register.  The  V.  C.  held  thai  that 
was  an  implied  agreement  on  the  part  of  die 
defendant,  who  was  to  derive  whatever  benefit 
might  arise  from  the  shares,  to  indemniff 
the  plaintiff. 


V.  C.  B. 


Nov.  7. 


GREENE  tr.  WEST  CHESHIRE  RAILWAY 

COMPANY. 

Specific  Performs  nce-^Railwuy  Co, — A  camme' 
dation  works — Damages. 

Bill  for  specific  performance  of  a  contract 
by  which,  in  consideration  of  plaiatiff*s  with- 
drawal of  opposition  to  defendant's  biH,  de- 
fendants agreed  to  contract  and  maintain  a 
sidingthrough  plaintiff's  land.  Defendantshsd 
endeavoured  to  induce  plaintiff's  mortgagees 
to  refuse  their  consent  to  defendant's  entering 
upon  the  land,  which  consent  the  mortgagees 
had  first  refused,  but  afterwards  gave.  There 
had  also  been  an  unsuccessful  negotiatioD 
for  a  money-compensation.  At  the  trial,  the 
defendants  contended  that,  where  there  had 
been  a  negotiation  for  compensation,  the  r^ 
medy  was  in  damages;  that  the  plaintiff 
should  have  made  the  siding,  and  sent  in  a 
bill  to  the  defendants;  and  that  the  agre^ 
ment  having  been  to  construct  accommodation 
works,  not  on  the  Company's,  but  on  the  plaint- 
iff's  land,  the  Court  would  not  decree  4>^^ 
performance  of  such  an  agreement.  HsLDtbat 
there  had  been  a  wilful  and  determined  viola- 1 
tion  or  a  plain  contract,  and  that  it  was  no 
excuse  lo  say  that  there  was  a  remedy; 
in  damages.    Specific  performance  decreed. ' 


V.  C.  B. 


Nov.?. 


DAWSON  V.  ROBINSON. 


Annuity,  whether  for  Lives  or  Perpetual, 

Upon  a  marriage  a  settlement  was  otfde 
of  the  wife's  property  upon  trusts  for  ^ 
wife's  separate  use  without  anticipation  kt 
life,  then  for  the  husband  for  life,  then  for 
the  children,  or  issue  of  the  marriage  <$ 
the  wife  should  appoint ;  in  default,  for  the 

h 


j87a.] 


Brief  Notts 


THE   WXSKLY    RSPORTSR. 


English  Cases, 


children  equally;  if  no  child,  as  the  wife 
Aonld  by  deed  or  will  appoint,  and  in  default, 
hx  the  wife  if  she  survived,  and  if  not,  for 
ker  next  of  kin  exclusively.  By  an  agree- 
ment  of  even  date  which  recited  the  above 
tettlenoienty  the  husband's  father  agreed  with 
&e  trustees  of  the  settlement  to  pay  /*350 
yearly  as  an  allowance  to  his  son  during  the 
natural  life  of  the  son ;  and  in  case  he  died 
before  his  wife,  then  to  continue  the  yearly 
payment  to  the  trustees  of  the  settlement  for 
the  purposes  thereof.  The  father  died  first, 
and  then  ihe  son  leaving  four  children ;  and  the 
question  having  arisen  whether  the  annuity 
would  cease  on  the  death  of  the  son's  widow 
or  was  perpetual,  The  V.  C.  (deciding  solely 
on  the  language  of  the  instrument  and  with- 
out regard  to  the  cases  cited)  held  that,  as 
the  language  of  the  father's  covenant  was  not 
doubtful,  not  ambiguous,  and  not  unreasonable 
with  reference  to  the  circumstances,  the  trus- 
tees of  the  settlement  must  take  the  fund  which 
had  been  set  apart  to  provide  for  the  annuity, 
and  hold  it  upon  the  trusts  of  the  settlement. 


V.  c.  B. 


HEYMAN  p.  DUBOIS. 


Nov.  8, 


L.J.J. 


Nov.  8. 


Ex  parte  COWE^ . 

///r^SPARKE. 

Bankruptcy — Injunction^tiill  of  Sale— r  ran- 
dulent  Assignment. 

This  was  an  appeal  from  an  order  ol  the 
I  Chief  Judge  in  Bankruptcy,  affirming  an 
i  order  of  the  County  Court  Judge  restrain- 
[  mg  a  creditor  from  commencing  an  action 

against  the  debtor  upon  a  bill  of  sale.  The 
iL  J.  J.  held  that  the  jurisdiction  was  in 
^the  Court  of  Bankruptcy,  and    refused   to 

interfere. 


r 


It  was  then  contended  for  the  creditor 
Aat  the  bill  of  sale,  having  been  given  in 
pursuance  of  an  agreement  made  at  the  time 
^ft  money  was  advanced,  was  not  an  act  of 
bankruptcy.  But  Their  Lordships  held 
that  the  existing  bill,  having  been  given  in 
removal  of  a  former  bill,  constituted  no 
agreement,  and  was  only  a  scheme  concocted 
to  evade  the  Bills  of  Sale  Act ;  and  that  to 
**Pport  such  a  scheme  would  only  be  to 
encourage  fraud. 


k 


Vol.  XVII. 


Principal  and  Surety — Marshalling — Consoli* 
dation  of  Securities — Policies, 

T,  at  three  different  times,  effected  three 
policies  on  his  life,  and  mortgaged  them  to  the 
Assurance  Company  for  three  several  loans. 
Plaintiff  and  B  who  soon  afterwards  became 
bankrupt  were  sureties  under  the  third 
mortgage  which  was  secured  by  the  first  and 
third  policies.  T  then  became  bankrupt, 
and  the  Company  sued  plaintiff  as  one  of  the 
sureties,  and  recovered  judgment  against  him. 
He  paid  the  Company  in  part  discharge  of 
the  judgment  and  costs.  The  first  policy 
was  forfeited  for  non-payment  of  premium, 
and  so  also  the  third  policy  though  afterwards 
allowed  to  be  re-instated  upon  payment  by 
plaintiff  of  the  premium  and  interest.  On  T's 
death,  plaintiff  sought  to  recover,  out  of  the 
balance  of  the  proceeds  of  the  second  and 
third  [)olicies,  the  amount  which  he  had  been 
compelled  to  pay  in  the  action  brought 
against  him  as  surety.  On  taking  the  ac- 
counts, it  being  thought  that  the  balance  of 
the  moneys  payable  in  respect  of  the  third 
policy  would  not  be  sufficient  to  satisfy  the 
plaintiff's  claim,  he  now  claimed  to  be  entitled 
as  against  T's  assignee  in  bankruptcy  to 
have  the  moneys  payable  ^n  respect  of  both 
policies  marshalled,  so  as  to  give  him  the 
benefit  of  the  balance  of  the  second  policy 
after  satisfying  the  security  of  the  Company 
thereon.  It  was  contended  for  T's  assignee 
in  bankruptcy  (i)  that  plaintiff  had  no  right 
to  the  benefit  of  any  securities  except  those 
pledged  for  the  mortgaged  debt  for  which  he 
became  security,  and  was  not  entitled  to  mar- 
shall  the  securities ;  ant;)  (2)  that  as  plaintiff 
had  received  from  T's  wife,  out  of  her  separate 
estate,  a  certain  amount  in  repayment  of  what 
he  had  paid,  the  balance  of  the  policy  moneys 
was  to  that  extent  set  free  from  any  claim 
on  his  behalf.  The  V.  C.  affirmed  the  right 
of  marshalling  claimed  by  plaintiff,  holding 
that^he  was  entitled  to  be  paid,  out  of  the 
balance  of  the  policy  moneys,  the  sums  which 
he  had  paid  under  the  judgment,  including 
the'  costs  of  the  action.  As  to  the  payment 
by  T's  wife  out  of  her  separate  estate,  The 
V.  C.  held  that  it  was  just  the  same  as  a  pay- 
ment by  a  perfect  stranger. 


91— a 
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V.  C.  B. 


Nov.  S. 


WARD  V.  WOLVERHAMPTON  WATER 
WORKS  COMPANY. 

Constructions-Agreement — Option     of    Pur- 
chase—  When  exercisable — Notice, 

This  case  turned  upon  the  construction 
dan  agreement  of  January  1857,  which  gave 
a  corporation  the  option  of  purchasing  the 
works  of  defendant  company,  after  notice 
''on  or  before  any  25th  day  of  December  "  ; 
and  the  question  •was  whether  the  corpora- 
tion having  given  notice  in  1870  of  exercis* 
ing  the  option,  and  failed  to  carry  out  the 
purchase  from  inability  to  raise  the  necessary 
funds,  were  thereby  precluded  from  giving 
notice  and  exercising  their  option  in  1871. 
The  V.  C.  held  that  the  corporation  were 
not  so  precluded. 


quality  generally,  they  were  fair  average 
growdi  of  1869.  The  action  was  against  the 
broker  for  not  exercising  due  and  reasonable  ^ 
care  and  skill  as  broker  in  carrying  oat  the 
contract  and  improperly  rejecting  the  radsiM 
tendered.  Held  by  Bovill,  C.  J.,  that  the 
words  of  the  contract  meant  fair  avers^ 
quality  generally,  and  therefore  that  the  rai- 
sins tendered  had  been  properly  rejected; 
also  that  the  defendant,  in  aaing  as  referee 
under  the  sale-note,  was  in  the  position  of  a 
quasi  arbitrator,  and  therefore  not  liable  10 
an  action  for  an  error  in  judgment  provided 
he  acted  bona  fide. 


!Q.B. 


Nov.  S, 


WEBLEY,  App. :  WOOLLE Y.  Resp. 


V.  C.  W. 


BRlGGSt^.  UPTON. 


Gunp  oiader'A  m  m  n  n  itio  n — Unl  icensed  Keeping* 


Nov.  8.  '      In  this  case  the  Court  of   Q.    B.  held 
I  that  the  23  and  24  Vic,  c.  139,  s.  6  only  ap- 
plied to  the  keeping  bv  a  manufacturer  ol 


^<^rriage  Settlement^Legal    Representatives    ammunition  containing  moreihan  slbs.ofgmi. 


over^ruled. 

The  "  legal  repfesentatives  "  of  a  wife  un- 
der a  marriage-settlement  were  held  in  this 
case  not  to  be  construed  as  "  Executors  or  Ad- 
ministrators'' ;  and  a  bill  having  been  filed  by 
the  wife's  next  of  kin  claiming  to  be  entitled, 
subject  to  the  husband's  life-inlerest,  to  the 
pn^erty  comprised  in  the  settlement,  a  demur- 
rer to  the  bill  for  want  of  equity  was  over- 
ruled. 


Ex. 


Not.  It. 


BUXTON  V.  RUST. 


C0mm0tt  iab. 


c  p. 


Nov.  3. 


PAPPA  v.  ROSE. 
Arbitration — Selling  Broker, 

In  a  contract  for  sale  of  black  Srfiyrna 
raisins  of  1869  growth,  and  of  fair  average 
quality  in  opinion  of  selling-broker,  the  bro- 
ker, acting  as  referee  under  the  sale-note,  re- 
jected the  raisins  tendered  as  not  being  fair 
average  quality  of  1869  growth.  It  appear- 
ed upon  the  evidence  that  the  crop  of  1869 
was  exceptionally  bad.  and  thai,  although  the 
raisins   tendered    weie   not  uf   fair  average 


Statute  of  Frauds,  s.  ly- 'Sufficient  Memoreat 
dum — Sale  of  Goods. 

Ok  nth  January  plaintiff  and  defend^| 
met  and  entered  into  a  contract  for  the 
by  defendant  to  plaintiff  of  some  wool  to 
cleared  in  about  21  days;  and  a  memorani 
dum  was  drawn  up,  signed  by  plaintiff,  anii 
handed  to  defendant.     On  8th  February  dei 
fendant  wrote  to   plaintiff  to   say  that  hi 
would  *' consider  the  deal  off'*   as  plaiotif 
had  not  completed  his  part  of  the  coot 
On  the  following  day  plaintiff  met  dcfeodi 
and  asked  to  see  the  contract  of  1 1  th  JaouAi]r;| 
and  on  the  same  day  defendant  wrote 
plaintiff,  enclosing  a  copy  of  the  roemorm'l 
dum  (calling  it  U//er),     Defendant  havjnf 
declined  to  deliver,  this  action  was  brwigi* 
and  the  Judge  at  the  trial  (Pigotn  B),  and  thij 
Court  afterwards  held  that  the  above 
spondcnce  constituted  a  sufficient  memoran-j 
dum    in    writing   to   siUi^sfy    the   Statute  oi| 
Frauds,  s.  17. 
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(l^quitg. 


UR. 


Nov.  9. 


RICHARDSON  v.  MORTON. 


\Will — Legacy  to  Infant  charged  on  Real  Es- 
!    fate — Time  for  ascertaining  insufficiency  of 

I    F^sonal  Estate, 

i 

I  A  LEGACY  was  bequeaihed  to  an  infant 
ifith  interest  till  he  attained  21,  to  be  paid  to 
his  father  meanwhile;  and  testator  devised 
Ibis  real  (sute  to  T.  M.  charged  with  the 
payment  of  such  residue  of  his  debts  and 
legacies  as  hif  personal  estate  might  be  inade- 
qoate  to  discharge.  Testator's  personal  es- 
tate was  amply  sufficient,  and  the  executor, 
W.  M.,  retained  the  amount  of  the  legacy, 
tnd  paid  the  instalment  to  the  infant's  father. 
On  W.  M.'s  death,  his  executor  apd  r^^iduary 
legatee  J.  M.  squandered  the  money,  and 
fllfc^e  insolvent.   The  infant  having  attained 

if,  and  died,  his  father  filed  this  bill  against 
>  M.  and  T.  M.,  the  devisee,  seeking  to 
jtake  the  legacy  chargeable  upon  the  real 
fii^te,  on  the  ground,  that  the  time  for  as- 
[jortaiaing  the  insufficiency  of  the  personal 
jj^ate  was  on  the  infant  attaining  21.  The 
defendant  contended  that,  the  deficiency  had 
prisen  through  the  default  of  J.  M.,  the 
tni^ee  of  the  legacy,  and  not  through  the 
'insuflficiency  of  the  personal  estate.  The 
iM-  R.  held  that  the  personal  estate  was 
sufficient  at  the  time  the  legacy  became  vest- 
ed, and  that  the  only  condition,  on  which  the 
legacy  was  chargeable  on  the  real  estate,  had 
pot  s^risen. 


V.  C.  M. 


Nov.  If. 


In  re  GREAT  OCEANIC  TELEGRAPH  COMPANY. 

HARVVARD'S  CASE. 

Company — Contributory — Director's  Qualify 
cation — Implied  Obligation  to  take  Shares^ 

The  V.  C.  held  that  H,  by  allowing  his 
n^me  to  appear  on  the  list  of  directors 
printed  on  the  prospectus  which  was  largely 
advertized  before  registration,  and  attending  a 
Board  meeting  of  the  directors  at  which  a 
Committee  was  appointed  for  the  allotment 
of  shares,  had  incurred  the  obligation  of 
taking  the  number  of  shares  required  for  the 
qualification  of  a  director. 


V.  C.  B. 


Nov.  II. 


V.  C.  W. 


Nov.  10. 


SYKES  V,  SYKES. 


/nr^- GREENING  &  CO. 
MARSH'S  CASE. 

Company —  Winding  up — Contributory — B  List 

— Call — Costs. 

In  this  case  the  liquidator  had  made  a  call  oq 
the  B  contributors,  one   of  whom    M   hav- 
ing actually  paid,  or  undertaken  to  pay  into 
Court  all  his  liabilities,  the  question  arose  whe- 
ther  B  contributors  coulj   be  called  upon 
to  contribute   to  the  general   costs  of  the 
winding-up.     The  V.  C.  held,  as  to  thp  costs, 
that  they  should  fall  on  those  who  had  occa- 
sioned them  according  to  the  circumstances 
of  the  case,  and  that  so  far  as  costs  had  been 
occasioned  by  making  out  the  B  list,  the  B 
members  were  liable  to  contribute ;  and  as 
to  the  call,  that  it  was  most  unreasonable  and 
uncalled  for.     M  not  having  satisfied  his  lia- 
bilities until    the  last  Inoment,  would    not 
receive  his  costs:  but   no  costs  would  be 
awarded  against  him. 


Will — Remoteness — Charge — Demurrer  allow- 

ed. 

This,  was  a  case  in  which  the  plaintiff 
prayed  for  a  declaration  that  a  charge  under 
>a  will  was  valid,  and  for  directions  for  raising 
it;  and  the  defendant  demurred  for  want 
of  equity,  alleging  that  the  charge  was  too 
JRmote  and  void,  and  that  the  sum  could  not 
IMJW  be  raised.  The  V.  C.  allowed  the 
demurrer,  holding  that  this  case  was  dis- 
tinguishable from  that  of  Case  v.  Drosier 
(a  Keen  764.;  on  App.,  5  My.  &  Cr. 
a66),  and  that  the  construction  of  the 
limitation  there  had  been  since  established  by 
Baker  V.  Tusker  (3  H.  L.  C.  106). 


L.J.J. 


COWLES  V.  GALE. 


Nov.  13. 


Specific  Performance —  Sale  of  Public-hotise-^ 
License  taken  out  in  deceased  Owners  Name, 

The  executors  of  a  deceased  person  sued 
as  vendors  of  a  Public-house  to  enforce  con* 
tract  against  the  purchaser,  who  insisted  on 
his  right  to  repudiate  the  contract,  on  the 
ground  that,  on  the  day  fixed  for  completing 
the  contract,  the  vendors  were  not  in  a  con- 
dition to  transfer  the  license  to  the  purchaser 
by  reason  of  their  having  renewed  the  lioense 
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in  the  name  of  the  deceased  owner.  The  M. 
R.  had  granted  the  relief  prayed,  because, 
although  the  renewal  of  the  license  was  irre- 
gular, yet  the  plaintiffs  had  the  power  of 
getting  it  transferred  to  the  defendant.  On 
appeal.  The  L.  J.  J.  reversed  the  decree 
of  the  M.  R.,  being  of  opinion  that,  in  the 
sale  of  a  Public-house  as  a  going  concern, 
time  for  the  completion  of  the  contract  was 
of  the  essence  of  the  contract ;  and  that  as 
the  license,  under  which  the  Public-house  was 
being  carried  on,  was  a  void  one,  and  the  pur- 
chaser could  not  have  legally  carried  on  the 
business  under  it«  he  was  entitled  to  repudiate 
the  contract. 


BANKRUPTCY.  Nov.  13. 

Ex  parte  BAILEY. 
In  re  JECKS. 

Bankruptcy   Act,    i86g — Execution-creditor — 

Trustee^^  Trader, 

In  this  case  the  Chief  Judge  held  that 
the  acceptance,  by  a  person  who  was 
both  attorney  for  the  execution-creditor 
and  under-sheriff,  of  a  sum  of  money  in 
payment  of  the  sheriff's  poundage,  officer's 
fees,  and  costs,  i^d  not  affect  the  rights  of 
the  execution-creditor  under  the  execution, 
and  that  his  title  was  good  as  against  the 
debtor's  trustee  in  liquidation  ;  also  that  the 
Bankruptcy  Act,  1869,  had  no  retrospective 
operation,  and  that  by  the  word  '•  traders  " 
were  meant  only  those  who  were,  at  the  time 
of  its  commencement,  or  should  afterwards 
become,  traders. 


V.  C.  B.  Nov.  15. 

SMITH  V.  GIBSON. 

nV// — Construction — Precatory     Trust —  Pre- 
mature Questions. 

Testator  devised  and  bequeathed  a«  fol- 
lows :  "  I  give,  devise,  and  bequeath  all  my 
real  and  personal  estate  and  effects,  whatso- 
ever and  wheresoever,  unto  and  to  the  abso- 
lute use  of  my  dear  wife  H.  S.,  her  heirs, 
executors,  administrators,  and  assignees,  in 
full  confidence  that  she  will  do  what  is  right 
as  to  the  disposal  thereof  between  my  children, 
either  in  her  lifetime,  or  by  her  will  after 
her  decease  ;  and  I  appoint  my  sons  (naming 
them)  executors  hereof. "  On  testator's  death 
a  special  case  was  submitted  to  the  Court  in 


which  the  questions  were  whether  the 
took  an  absolute  interest  or  only  as  trosiee 
for  the  children.  The  V.  C.  (following  the, 
decision  of  the  House  of  Lords  in  Wrif^hi  ▼. 
Aikins,  as  stated  and  followed  by  L.  T.  Turner 
in  Lady  longdate  v.  BriggSj  8  D.  M« 
&.  G.  421)  declined,  during  the  widow's 
lifetime  (during  which  many  interesting  and 
important  unforeseen  and  unexpected  events 
might  occur)  to  answer  either  question,  or  to 
say  more  than  that  the  widow  was,  and  was 
rightly,  in  possession  of  the  testator's  real 
and  personal  estate  and  effects. 


C0mnt0tt  lak 


C.  P. 


Nov.  14. 


BATESON  V.  GOSLING. 
Bankruptcy — Conditional  Release, 

This  was  a  case  in  which  a  deed,  wherel^ 
the  acceptor  of  a  bill  of  exchange  assigned 
all  his  estate,  <^c.,  to  trustees  for  payment 
of  his  debts  in  full,  contained  a  release  from 
the  creditors  to  the  assignor  :  and  The 
Court  held  that  the  deed  operated  only 
as  a  conditional  release  of  the  principal  debtor, 
leaving  the  creditor's  remedies  against 
sureties  untouched,  notwithstanding  that  the 
deed  contained  special  provisions  for  {inter 
alia)  enabling  the  trustees  to  carry  on  the 
business  of  the  assignor  for  the  benefit  of  the 
creditors. 


P.  &  .M.  N%v.  14. 

GRIFFITHS  r.  GRIFFITHS.  , 

Will^-Execu  tion  — A  ttestatio  n , 

In  this  case  the  deceased  made  a  cross  av 
the  end  of  a  testamentary  paper  in  the  pre- 
sence of  H  &  F,  who  signed  their  names  i 
his  presence,  the  former  opposite  to  the  wo 
executors^  and  the  latter  opposite  to  the  wo 
witness.  Plaintiff,  as  residuary  legatee,  p 
pounded  this  paper  as  the  last  will  and  testa 
ment  of  deceased ;  and  defendant  pleaded 
that  it  was  not  executed  in  accordance  with 
the  I  Vic,  c.  26.  It  appeared  in  evidence 
that  deceased  wished  H  to  be  one  of  his  ex 
cutors,  and  to  sign  as  executor ;  and  Lo 
Penzanxe,  on  a  consideration  of  the  evidence, 
ordered  probate  to  issue,  being  of  opinion 
that  H  did  not  sign  exclusively  as  executor 
but  as*  intending  to  affirm  that  the  deceased 
executed  the  will  in  his  presence. 

d 

i 
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PRIDE  V.  BUBB. 


Nov.  i6. 


Contract  hy  Married  Woman — Deed  of  Separa- 
tion— Devise  of  Real  Estate — 3  &  4  Wm.  IV,, 

This  was  a  suit  by  the  heir  of  a  deceased 
married  woman  against  her  devisees  to  whom 
she  had  devised  her  real  estate  by  virtae  of  a 
deed  of  separation,  the  object  of  which  was 
to   make    her  as   to  her    property    perfectly 
independent  of  her  husband  and  to  enable  her 
to  dispose  of  it.     The  hetr's  contention  that, 
though  a  married  woman  might  convey  under 
the  3  &  4  Wm.  IV.,  c.  74,  s.  77,  she  could  not 
contract,    was  overruled  by  the  L.  C.  con- 
firming an  order  of  the  M.  R. 


L.C 


Nov.  16, 


PIKE  V.  DICKINSON. 
Composition  Deed — Account, 

In  this  case  the  L.  C.  held  that  a  compo- 
sition-deed was  not  a  bar  to  a  suit  by  the 
debtor  for  an  account  on  the  ground  of 
overcharges. 


V.  c  »• 


Nov.  17. 


V.  C.  B.  Nov  18. 

hi  re  UNITED  PORTS  GENERAL  INSURANCE 

COMPANY. 
Company —  Voluntary  Winding-up — Accep- 
tance of  Shares — Specific  Performance. 
Application    by  B.   J.   and   T.  for    the 
removal  of  their  names  from  the  list  of  con- 
tributories  of  the  U.  P.  Company.  B.  J.  and 
T.  were*  shareholders  in  the  B.  Company, 
and  on  an  agreement  entered  into  for  an 
amalgamation  of  the  two  Companies  (the  B. 
Company  being  wound  up  voluntarily),  they 
were  furnished  with  printed  forms  of  appli- 
cation for  shares  in  the  amalgamated  Com- 
pany.    They  severally  signed  an  application 
and  returned  it  to  the  Company,  and  accord- 
ingly shares  were  allotted  to  each  of  them. 
The  new  Company  having  been  ordered  to 
be  wound  up,  B.  J.  and  T.  disputed  their 
liability  as  contributories,  on  the  ground  that 
the  amalgamation  was  altogether  void,  and 
consequently  that  the  allotment  of   shares 
(being  part  of  a  void  arrangement)  was  also 
void.     Thjc  V.  C.  held  that  even  if  the  agree- 
ment  to   amalgamate   was   ultra  vires  and 
invalid  (as  to  which  he  was  not  satisfied), 
there  was  a  complete,  binding,  and  independ- 
ent contract  by  the   contributories  to  tak^ 
shares,  of  which  completed  agreement  spe- 
cific performance  could  have  been  enforced 
on  either  side,  and  that  B.  J.  and  T/s  names 
must  all  be  placed  on  thqp  list. 


KEMP  If.  SOUTH-EASTERN  RAILWAY  COM- 
PANY. 

Railway  Company — Taking  Land — Agreement 

— Notice  to  treat, 

Jn  September  1863,  defendants  agreed  with 
plainuff  to  take  9  acres  of  ground  for  a  cer- 
tain sum  and  to  pay  at  the  rate  of  /^loo  an 
acre  for  any  more  ground  that  they  might 
require.  In  entering  upon  the  9  acres  duly 
conveyed  to  them,  in  May  1865  defendants 
served  plaintiff  with  notice  .to  treat  for  3 
acres  odd  of  land  adjoining  the  9  acres.  In 
May  1867  they  entered  into  possession  of  the 
3  acrtfs  odd,  and  also  upon  i  acre  odd,  mak- 
ing together  4  acres  odd.  After  some  cor- 
respondence, plaintiff  filed  a  bill,  and  Thk 
V.  C.  granted  an  injunction  restraining 
defendants  from  continuing  in  possession  of 
the  land  until  the  value  had  been  ascertained 
by  arbitration  and  paid,  holding  that  the 
agreement  did  not  empower  defendants  at 
any  time  to  take  any  amount  of  plaiuiiffs 
estate  at  /'lOO  an  acre,  even  although  laid 
,  out  in  market-gardens  or  covered  with  build- 
ings. 


L.  J.  J.  Nov.  18. 

FARHALL  v.  FARHALL. 
Executor — Loan — Power  to  borrow — Pledging 

Assets, 

An  executor  cannot,  by  borrowing  money, 
entitle  the  lender  to  stand  as  a  creditor 
against  the  testator's  estate  for  the  money  lent, 
the  case  being  quite  distinct  from  that  of 
pledging  the  assets,  which  is  only  a  mode  of 
disposing  of  specific  parts  of  the  property. 

V.  C.  W.  Nov.  18. 

In  re  CRAMER  AND  COMPANY. 

Voluntary    Winding-up —  Additional   Liquid- 
ator— Condition  imposed  upon  Liquidators, 

In  this  c^se  the  V.  C.  made  an  order  to 
continue  the  voluntary  winding-up  subject 
to  ^.he  supervision  of  the  Court,  to  appoint 
an  additional  liquidator,  and  to  impose  the 
same  condition  as  in  L.  R.,  3  Ch.  402 — 1.  e,, 
*'  subject  to  «uch  restrictions  as  an  Official 
Liquidator  would  in  a  compulsory  winding-up 
be  subject  10,  except  so  far  as  the  Court  may, 
upon  an  application  for  that  purpose,  modify 
or  dispense  with  such  restrictions  in  any 
ca9e  or  class  of  cases.'' 
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V.  C.  W. 


Nov.  20, 


HOLMES  v.  SYMONS. 


Company  —  Winding-up  —  Neglect  to  execute 
Transfer  —  Deed  of  Inspectorship  —  Bill 
against  Representatives  of  Transferee. 

This  was  a  case  in  which  plaintiff  bad 
transferred  his  shares  in  a  Company  to  S. 
and  received  his  purchase-money,  and  S. 
neglected  to  execute  the  transfers.  The 
Company  soon  afterwards  was  ordered  to  be 
wound  up,  and  plaintiff's  name  was  placed  on 
the  list  of  contributories.  Two  months  after- 
wards, S«  executed  a  deed  of  inspectorship 
under  the  Bankruptcy  Act  of  1 861,  and,  on 
his  death,  plaintiff  sued  his  personal  represen- 
tatives for  the  amount  of  calls  he  had  paid,  and 
the  V,  C.  held  that  the  composiuon-deed  had 
not  barred  the  plaintiff's  claim. 


■■ 


Common  iahj. 

p.  p.  Nov.  9. 

.    WHITMORE«.,HUMPHERIES. 

Landlord  and  Tenant  —  Encroachment  —  Sta- 
tute of  Limitations, 

Rbspokdent's  predecessor  in  title  took  a 
lease  of  a  farm  from  appellant's  predecessor 
in  title  for  a  term  of  years.  During  the 
•  term  the  landlord  gave  his  virtual  consent 
to  the  tenant  enclosing  into  the  farm  a  por- 
tion of  the  adjoinitg  land  belonging  to  the 
landlord.  On  the  determination  of  ihe  term, 
appellant  brought  ejectment  against  respond- 
ent for  {iniff  ^ita)  the  piece  of  land  so 
eBclosed;  and  the  question  was  from  what 
time  the  Statute  of  Limitations  ran  against 
the  landlord.  The  Coirt  held  that,  not- 
withstanding the  consent,  the  case  was  one 
of  encroachment,  that  the  tenant  held  such 
enclosed  land  as  part^of  the  premises  origi- 
nally demised,  and  that  the  statute  ran  from 
the  determination  of  the  term. 


C.  P. 


Nov.  14. 


due  to*E  upon  the  note.    The  Coirt  held 
that  the  goods  were  liable  tP  seizure  by  the 
Sheriff  to  the'extentto  whicli  E,  the  pawnee,^ 
had   a   right  to  sell,  and  that  plaintiff  was ' 
entitled  to  recover  only  the  balance  of  the 
sale-proceeds. 

Q.  B  No».  15. 

FLEET  V.  MURTON. 
Trade — Cusio  m-^Evidence — Broker*  s  Liahilify, 

is  this  case  evidence  of  custom  in  the 
London  fruit  trade,  making  the  broker  per- 
sonally liable  for  not  giving  the  names  of 
his  principals,  and  also  evidence  of  custoipin 
a  similar  trade,  were  admitted  to  control  & 
written  contract. 


CLARK  V.SAUL. 

Pledge  with  Power  of  Sale  —  Rij^ht  of  Sheriff 

to  seise  and  sell,  • 

S  gave  E  a  promissory  note  for  an  ad- 
vance of  jC6o  repayable  by  weekly  instal- 
ments of  ;^i,  and  to  secure  this  payment 
deposited  certain  goods  with  E  with  a  writ- 
ten memo,  by  which  it  was  agreed  that  E 
might  sell  the  goods  in  case  of  default  in 
payment  of  the  instalments.  The  goods  were 
seized  by  the  Sheriff  under  an  execution 
against  the  pawnee  at  a  time  when  default 
was  made  by  S,  and  there  then  remained  ^fjo 


Ex. 


Nov.  17. 


HEAD  V.  TATERSALL. 


Warranty — Right    to    return — Knowledge  of 
Breach  of  Warranty, 

Upon  a  Monday,  plaintiff  bought  of  de^ 
fendant  a  horse  warranted  to  nave  been 
hunted  with  the  Bicester  hounds,  the  follow- 
ing condition  being  annexed  to.  the  sale; 
"  Horses  not  answering  the  description  must 
be  returned  before  5  o'clock  on  Wedaesdsf 
evening  next,  otherwise  the  purchaser  shall  be 
obliged  to  keep  the  lot  with  all  faults.'*  As 
plaintiff  did  not  require  the  horse  for  bqnt* 
ing  purposes,  he  took  it  away  from  the  stables, 
although  he  had  learnt  from  the  groom  Id 
charge  of  the  horse  that  it  had  not  been 
ridden  with  the  Bicester  hounds.  On  the 
way  to  plaintiff's  stables,  the  horse  met  with 
a  serious  accident,  but  wHhout  any  default  on 
the  pan  of  plaintiff's  servant.  The  CorKi 
were  of  opinion  that  plaintiff,  therely  br 
taking  the  horse  after  the  conversation  with 
the  groom,  had  not  elected  to  tre^t  the  con> 
tract  as  binding,  and  that  the  accident  not 
having  occurred  through  plaintiff's  default, 
he  was  entitled  to  return  the  horse,  and  sue  / 
for  the  price  he  had  paid  for  it. 


Q  B.  Nov.  il. 

JENNER  ».  A'BECKETT. 

Action — Libel — Criticism  on  Advertisement. 

In  an  action  for  libel  where  the  title  of  an 
article  of  manufacture,  which  was  the  sub- 
ject of  an  advertisement,  was  described  in  a 
critique  as  "  very  silly,  very  slangy,  ^ 
very  vulgar,"  and  as  having  *'  been  forced 
upon  the  notice  of  the  public  ad  nauseant' 
was  held  by  Mkllor  and  Haxnex,  JI  » 
to  be  libellous  and  actionable,  Lush,  J.  dii- 
sentient^. 
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d^quttg. 


Nov.  21. 


V.  C.  M. 

SH-EFFIELD  IMPROVED  INDUSTRIAL  AND 
PROVIDENT  SOCIETY  v.  JARVIS. 

lEasenient  —  Party-wall  —  Right  to  support — 
\  Building  on  Party^walL 

In  a  suit  to  restrain  interference  with  the 
ine  by  plaintiffs  of  a  wall  for  the  support  of 
;ttelr  house,  the  V.  C.  held  that,  apart  from 
tbe  question  of  the  ownership  of  the  wall,  an 
OBftement  for  support  entitled  the  owner  of 
■ffae  dominant  tenement  to  put  any  amount  of 
weight  on  the  wall  which  did  not  endanger 
ks  stability. 

L.  C.  L.  J.  J.  Nov.  22. 

HUNTER  V,  WALTERS. 

Mortgage-Apriority — Execution  of  Deed — 
Fraud — Neglige  n  ce. 

H  the  first  mortgagee  and  D  the  second 
9>ortgagee  executed  a  conveyance  of  the 
moitg^aged  property  to  W,  the  Solicitor  for 
ail  parties,  who,  professedly  acting  under 
the  |>ower  of  sale  in  one  of  the  mortgages, 
put  up  the  estate  to  auction-sale,  and  pur- 
chased it  himself.  The  conveyance  con- 
tained an  acknowledgment  of  the  receipt  of 
the  moneys  due  to  H  and  D  respectively,  and 
each  signed  the  usual  indorsed  receipt,  but 
through  W's  fraud,  no  money  was  paid  to 
either.  W  afterwards  mortgaged  the  estate 
Id  C,  and  the  three  mortgagees  brought  suits 
as  to  their  priorities.  V.*  C.  Malins  laid 
down  tha^  C  had  the  first  claim,  H  the 
second,  and  D  the  third  ;  and  his  order  was 
eonfirmed  by  Thkir  Lordships,  who  observed 
that  a  deed  might  be  voidable  as  between 
the  parties,  but  not  as  against  a  third  party 
who  relied  on  the  deed  as  properly  executed . 


f 


V.  c.  w. 


Nov.    22. 


MILLER  v.  CAMPBELL. 


Wife^s  Equity  to  a  Settlement — Her  Ante-nup- 
tial Debts — Husband's  Bankruptcy. 

This  was  a  bill  by  the  wife  after  the  bank- 
ruptcy of  her  husband  against  the  trustees  of 
her  marriage  settlement,  her  husband,  and  his 
assignee,  to  have  a  settlement  of  her  life 
interest  and  of  a  policy  effected  by  her  on 
her  life  previously  to  her  marriage  upon 
which  no  settlement  \vas  made.     Thk  V.  C. 


was  of  opinion  that  under  the  circumstances 
the  whole  of  her  life  interest  should,  after 
payment  thereout  of  her  ante-nuptial  debts,  be 
secured  from  the  husband's  creditors,  and 
directed  that,  subject  to  such  payment  and  to 
payment  of  costs  of  this  suit,  her  life  in- 
terest should  be  settled  to  her  separate  use. 
He  declined,  however,  to  make  any  order 
as  to  the  policy. 


V.  C.  M.  Nov.  23^ 

EARL  OF  CORK  v.  RUSSELL, 

Foreclosure  Suit — J udgment-Cr editor S'^UU" 
necessary  Parties  to  Suits'— Costs. 

In  this  case,  those  judgment-creditors  who 
had  not  issued  execution  were  held  to  have 
no  interest  in  the  bond,  and  not  to  be  neces^ 
sary  parties  to  a  foreclosure  suit,  and  were 
allowed  to  have  their  costs  paid  by  the  plaint* 
iff.  Those  again  who  had  levied  execution, 
but  had  assigned  the  benefit  of  their  judg- 
ment before  the  filing  of  this  bill,  were  also 
allowed  to  have  their  costs  paid  by  the  plaint- 
iff ;  while  the  second  mortgagee,  who  had 
complained  of  having  been  required  to  answer 
useless  interrogatories,  was  required  to  pay 
his  own  costs,  and  add  them  to  his  security. 


V.  C.  M. 


LEWIS  V.  LEWIS. 


Nov.  23* 


Locke  King^s  Ad — Interest  in  land — Mortgaged 
j  Debt. 

Settlement  of  a  farm  in  trust  for  hosbaad 
and  wife  for  life,  and  after  the  death  of  the 
survivor  on  trust  to  sell  and  pay  the  pro«> 
ceeds  to  all  their  children  who  should 
attain  21  or  marry,  '{'he  wife  died,  leaving 
3  children,  one  of  whom  died  subsequently 
after  attaining  21  years,  leaving  her  father 
her  heir-at-law  and  sole  next  of  kin.  The 
father  then  made  his  will,  devising  and  be- 
queathing to  trustees  in  certain  trusts  tb^ 
third  part  of  the  farm  which  he  inherited 
fropi  his  daughter,  and  devising  and  be- 
queathing the  residue  of  his  property  to 
trustees  on  certain  other  trusts.  The  testa- 
tor mortgaged  the  undivided  third  share  of 
the  farm  after  the  date  of  his  will,  and  it 
was  held  by  the  V.  C.  that  that  undivided 
share,  being  the  aliquot  part  of  the  proceeds 
oif  the  sale  of  land,  was  not  an  interest  in  land 
within  the  meaning  of  Locke  King's  Act, 
and  that  the  mortgage-debt  was  not  pay- 
able thereout,  but  out  of  the  residuary  per- 
sonal estate. 


to 
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V.  C  B. 


Nov.  22. 


ASHTON  V.  CORRIGAN. 


Specific  Performance — Agreement  to  execute 

Mortgage, 

Ix  this  case  the  V.  C.  directed  specific 
performance  of  a  contract  to  execute  a 
mortgage  which  the  mortgagee  might  enforce 
by  a  sale  the  day  after  its  execution. 


L.  C. 


Nov.  33. 


PHILLIPS  V,  MULLINGS. 


Voluntary  Settlement — Setting  Aside. 

Where  a  voluntary  settlement  was  made 
by  a  young  man  of  extravagant  habiis  vest- 
ing jf  »»ooo  in  trustees  on  trust  at  their  dis- 
cretion to  pay  him  the  income  during  his  life, 
and  after  death  on  trust  for  his  wife  and 
children  if  any,  and  if  none  then  to  certain 
relations,  the  L.  C.  (confirming  V.  C.  Stuart's 
decision)  declined  to  set  aside  the  deed  at  the 
suit  of  the  settler. 


L.  J.  J.  Nov.  23. 

Ex  parte  LLVNVI  COAL  AND  IRON  COxMPANY. 

Bankruptcy — Disclaimer  of  Lease  by  Trustee — 
Proof  for  Injury  to  Lessor, 

Where  a  person,  about  2  years  after  enter- 
ing into  an  agreement  to  take  a  lease  of  some 
shops  for  10  years,  filed  a  petition  for  liqui- 
dation by  arrangement,  the  trustees  in 
the  liquidation  were  held  entitled  to  disclaim 
the  lease  under  the  provisions  of  Section  23 
of  the  Bankruptcy  Act  of  1869,  and  the 
lessee  also  entitled  under  the  proviso  to  that 
Section  to  come  in  and  prove  under  the  bank- 
ruptcy to  the  extent  of  the  injury  sustained 
by  him  by  the  operation  of  that  Section. 


L.C. 


Nov.  24. 


TRAPPES  V.  MEREDITH. 


Wife  ~^ Annuity  ^^  Forfeiture — Bankruptcy- — 
Scotch  Sequestration, 

Where  a  wife  by  will  gave  her  husband  Hn 
annuity  unless  he  should  become  bankrupt  or 
assign  it  or  suffer  any  act  whereby  the  annui- 
ty should  vest  in  any  other  person,  and  the 
husband  had  been  adjudged  a  bankrupt  in 
Scotland  under  Scotch  sequestration  two 
years  before  the  date  of  the  wife's  will,  the 
L.  C.  (reversing  V.  C.  James's  decision)  held 
that  the  sequestration  operated  as  a  forfeiture, 


notwithstanding  the  fact  that  the  ezisteDce 
of  the  sequestration  mast  have  been  knovB 
to  the  wife. 


L.  C. 


Mot.  ij. 


HOMEWOOD  V,  LAMBE. 


Spec  iJicPe  rformance — A  cquiescence — 

Damages, 

Plaintiff  agreed  to  take  from  defendant  L 
a  house  at  Brighton.  L  disputed  the  agree- 
ment, and  granted  a  lease  for  2 1  years  to  de- 
fendant A.  Plaintiff  having  stoiod  by  and 
allowed  A  to  spend  money  on  the  hooset 
the  Court  could  not  grant  specific  perform- 
ance of  the  agreement,  nor  give  damages  as 
against  L. 


Vf  C.  M.  Nov.  14. 

PENNOCK  V.  PENNOCK. 
Will — Construction — Life  Interest  and  Pirmer. 

A  HUSBAND  was  held  to  take  only  a  life 
interest,  with  a  power  of  appointment  onder 
the  following  appointment  made  by  the  wile 
of  certain  undivided  shares  of  real  estate, 
followed  by  a  power  of  sale  given  to  the  hus> 
band :  "  Unto  my  said  husband,  J.  H.,  bis 
heirs,  executors,  administrators,  and  assigns, 
in  trust  to  stand  possessed  thereof,  and  to 
enjoy  the  rents  and  profits  and  income  arising 
and  to  arise  therefrom  for  his  own  absolute 
use  for  and  during  the  term  of  his  natural 
life,  with  power  to  take  and  apply  the  whole 
or  any  part  of  the  capital  arising  therefrom 
to  and  for  his  own  benefit,  and  from  and 
after  the  decease  of  my  said  hiisbanci^  I 
direct  the  same,  subject  as  assigned,  to  be 
equally   divided  amongst  such  of  my  ne- 
phews and  nieces  as  shall  be  then  living,  and 
the    two  children  of  my  late   nq)hew  J., 
they    taking    one    share    equally    between 
them." 


V.  c.  M. 


Nov.  34.    I 


WELLESLEY  v,  MORNiNGTON. 

Stop-order — Petition — Consent — Costs. 

Where  an  incumbrancer  comes  to  the  Court 
for  a  stop-order  on  a  fund  in  Court,  standing 
to  the  credit  of  a  cause  without  inquiring 
whether  the  party  entitled  to  the  fund,  sub- 
ject to  the  charge  of  the  petitioner,  consents 
to  the  order,  and  it  appears  that  the  parties 
do  consent,  the  petiti^oner  must  pay  the 
difference  between  the  costs  of  a  summons  in 
I  chambers  and  of  a  petition. 
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y,  C.  B. 

J  In  re  WARE'S  TRUSTS. 

Const  ru  ction —  Will — A  dm  in  istra  iio  n . 

Ix  this  case  the  V.  C.  held  that  by  the 
irill  the  legacy  was  given  to  Mrs.  C.  for 
life,  and  afterwards  to  her  children  ;  and  that, 
as  the  right  of  the  childr'en  rested  wholly  on 

Ce  will,  letters  of  administration  ought  not 
be  taken  out. 


V.  C.  B. 


Nov.  74-  I  estate  and  the  rights  incident  thereto  vest  in 
trustees  on  the  execution  of  the  deed  of 
composition,  and  an  order  of  the  Bankruptcy 
Court  is  necessary  to  re-vest  the  surplus  estate 
and  the  power  to  sue  in  the  debtor  before 
he  can  maintain  the  action. 


Q.  B. 


Nov.  21. 


LEIGH  V.  ADAMS. 


Nov.  24. 

PALMER  V  FLOWER. 

Will — Legacy — Failure  of  Purpose^" Aboli- 
4  tion  of  Army  Purchase, 

In  this  case  a  testator  directed  his  trustees 
Irom  time  to  time  to  expend,  out  of  his  re- 
riduary  estate,  any  sum  or  sums  of  money, 
ftot  exceeding  /*6,50o,  for  the  purchase  of  any 
•ommission  or  commissions  for,  or  in  obtain- 
hgthe  promotion  of,  his  nephew  in  H.  M.'s 
crmy ;  and,  although  the  purpose  hacT  failed 
fcy  reason  of  the  abolition  of  purchase  in  the  ! 
army,  the  V.  C.  held  the  gift  good  as  to  the  |  P.  &  M- 
whole  of  the  ^^6,500. 


Marine    Insurance  —  Open    Policy-^Def anted 
Ship"— Concealment  of  Material  Fact, 

In  this  case  it  was  held  that  the  fact  that 
goods,  to  which  an  open  policy  of  marine 
insurance  might  apply,  would  be  shipped  on 
board  a  defamed  ship  was  a  material  fact 
which  ought  to  have  been  communicated  by 
the  plaintiff  to  the  defendant,  and  that  the 
concealment  thereof  vitiated  the  policy. 


Nov.  21. 


CHARTER  V.  CHARTER. 


M.  R. 


Nov.  25.  ! 


Will — Appointmen  t  of  Executor^— Latent  A  mbi* 

V  jsruity — Parol  Evidence, 

MORGAN  V.  BRITTEN.  ' 

nr.f,    r      .      .'        f^-r..     11      J  .,1      In  this  case  parol  evidence  was  admitted 

nm — Construction — Gift  to  all  and  every  the  ,  ,  ....  .n      ..  %_ 

j:hild  and  Children^ Joint  Tenancy,         \  tO  explain  a  latent  ambiguity  m  a  will  which 

A  FUND-  was  bequeathed   to  trustees  on  I  appointed  testator's  son,  by  name   Forster 

trust  for  testator-s  daughter  during  her.life,    ^'^arler,  to  be  his  executor  when  the  names  of 

and  after  her  death  "for  all  and  every  her  ;  ^'^  ^^'^  ^ons  were  William  Forster  Charter 

.child  and  children,  and  his,  her,  and  their    ^"^-^  ^^""'^^^  CYi^xiftx, 

executors,  administrators,  and  assigns,  for  his,  . . 

her,  and  their  own  absolute  use  and  benefit." 

Tk      -r  lit  .  .  .  P.  &  M.  Nov.  21. 

^De  gift  was  held  to  constitute  a  jomt  ten-         ., 

ancy.    •  In  re  Goods  of  G.  H.  FOSTER. 

— 

*   *  Will — Substitution  of  Executors. 

Testator  appointed  his  wife  sole  execu- 
trix, and  in  default  of  her  J.  K.  and  R.  F.  to 
be  executors  of  his  will.  The  wife  took  out 
probate  and  died,  leaving  part  of  her  bus- 


I 


C0mm0tt  l;pi&j. 

Q'  ^-  Nov.  21. 

LOCKWOOD.  V.  JENKINSON. 

^onkruptcy-^Composition  Deed— Surplus  Es- 
tate— Re-vesting  —Right  to  Sue, 

By  the  operation  of  sections  192  and  197    band's  estate  unadministered,  and  leaving  a 
of  the  Bankruptcy  Act  of  1861,  the  debtor's  ,  will  of  which  the  executors  took  out  probate. 
Vol.  XVII.  ^^-a 


12 


Brief  Noin 


THE  wiEKLT  REPORTER.        English  Cases.        [VoL  XV 


The  Court  on  motion  granted  probate  to 
J.  K.  and  R.  F.,  there  being  by  the  wife's 
death  a  default,  by  reason  whereof  a  substitu- 
tion takes  effect. 


of  any  maintenance  from  the  husband,  Ti 
Court  held  that  the  affidavit  must  be  mol 
precise. 


Q.B. 


BAILEY  i».  FINCH. 


Nov.  22. 


Ba  nkrupt-^Set-off^^Eq  u  it  able  Cla  im  s^'Exec  u  - 

torship  Accounts 

Plaintiff,  as  trustee  of  a  bankrupt  bank, 
sued  defendant  to  recover  the  amount  of  his 
overdrawn  account,  and  defendant  sought 
to  set-of!  the  balance  in  his  favor  of  an 
executorship  account,  and  the  Court  gave 
judgment  for  the  defendant  on  the  ground 
that  the  fact  of  the  banker's  knowing  that  it 
was  an  executorship  account  affected  them 
with  the  equities  which  attached  to  the 
money  in  their  hands. 


•  C.  P. 


Nov.  23. 


In  IV  AUSTIN. 


Arbitratton^Sub mission  in  Duplicate — l^nU 

of  Court, 

Where  a  submission  to  arbitration  was 
made  in  duplicate,  and  the  attorney  for  one 
of  the  parties  declined  to  file  the  copy  in  his 
possession,  the  other,  which  was  executed  by 
both  parties,  was  allotved  to  be  made  a  rule 
of  Court. 


C.  P. 


Nov.  23. 


In  re  STAPLES  and  others. 


Married  Woman^—Conveyance^'j  &  4  William 

/r.,  c.  7^,  s.  9/. 

On  a  motion  under  3  &  4  Wm.  IV., 
c.  74,  s.  91,  to  dispense  with  the  husband's 
concurrence  in  a  conveyance  of  the  wife's  pro- 
perty, where  the  affidavit  did  not  give  the  date 
of  marriage,  nor  show  what  was  the  nature  of 
the  proceedings  in  the  Divorce  Court,  nor 
negative  distinctly  the  receipt  by  the   wife 


Ex.  Ch.  from  Q.  B.  Nov. 

COATES  AND  ANOTHER  T.  COLLINS. 

Assignment  0/  Lease  for  Lives — Covenant 
Title — Covenant  for  subsisting  Leasts 

Ix  the  assignment  of  a  lease  by  defei 
to  plaintifiF,  defendant  covenanted  that 
said  lease  was  "  a  good,  valid,  and  snbststii 
lease  in  the  law  for  the  lives  ofj A.,  B«,  and 
and  the  survivor  of  them,  and  not  forfeit 
surrendered,  or  become  void  or  voidable/* 
B.  having  died  before  the  date  of  the 
of  assignment,  plaintiff  sued  defendant  for| 
breach  of  the  covenant,  and  The  Court 
that  the  mention  of  the  three  lives  was 
matter  of  description,  and  that  the  coven: 
only  amounted  to  a  covenant  that  the  V 
was  still  subsisting,  and  not  to  a  cov< 
that  the  three  lives  were  still  in  existence. 


Fx.  Ch.  from  Q.  B.  Nov. 

SMITH  r.  MYERS  and  .\nother. 

Contract  of  Sale  —  Cargo  expected  to  arrive 
pa  rticu  la  r  Sh  ip — Ea  rthqua  ke, 

• 

Six  hundred  tons  of  nitrate  of 'soda  w< 
bought  for  defendants  by  their  correspond 
at  Valparaiso,  who  chartered  the  barque  T'. 
July  to  bring  it  to  England.    Defendants  in 
September,  on  being  informed  of  this,  sold  it, 
to  plaintiff  as  a  parcel  expected  to  arrive  per  P. 
The  nitrate  of  soda,  whilst  lying  at  Val- 
paraiso, was  destroyed  by  an  earthquake  in 
August,  and  the  Valparaiso  house  cancelled 
the  charter  of  the  F.  ;  but,  on  hearing  of  the 
sale  by  the  defendants  to  plaintiff,  purchased 
other  600  tons  of  nitrate  of  soda  at  a  higher 
rate  (not  knowing  the  rate  at  which  defend* 
ants  had  sold  to  plaintiff),  and  shipped  it  on 
the  P, ;  and  The  Court  held  that  the  caigo 
shipped  was  not  within  defendants  contract. 


I 
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I.  R. 


iK^qults- 


ATWELL  tr.  ATWELL. 


Nov.  i6. 


kttlement — Power  of  Sale — Conversion — Pro- 
ceeds of  Sale — Realty  or  Personalty, 

By  a  settlement  lands  belonging  to  the 
losband  were  vested  in. trustees  to  the  use 
lifter  the  death  of  the  survivor  of  husband 
md   wife)  of  all  and  every  the  child  and 
^Udren  equally,  his,  her,  and  their  heirs  and 
Ijisigns,  with  an  ultimate  use  in  favor  of  the 
lettler ;  and  there  was  a  power  of  sale  with 
iTproviso  that  the  proceeds  of  sale  should  be 
iid  to  the  trustees,  their  heirs  and  assigns,  , 
laid  out  in  the  purchase  of  other  lands  or  I 
Government  or  real  securities,  subject  to ! 
same  uses  as  the  trust  premises ;  and  the  . 
lestion  being  whether  the  proceeds  of  sale 
e  to  be  treated  as  realty  or  personalty, 
le  M.  R.  decided  the  latter. 


V.  C.  W.  Nov.  24. 

FRANCE  V,  FRANCE. 

Sale^PartHion — Trustee  Act,   iSso^Request 
•by  Infant  Plaintiff. 

Four  infants  were  entitled  as  tenants  in 
common  of  certain  property,  and  three  of 
them  filed  a  bill,  by  their  mother  as  their 
next  friend,  for  a  partition,  "requesting'* 
that  the  premises  may  be  directed  to  be  sold, 
and  plaintiffs  declared  trustees  of  the  pre- 
mises within  the  meaning  of  the  Trustee 
Act  of  1850.  The  V.  C.  said  he  could 
not  turn  real  estate  into  money  except  on 
"  request,'*  but  that  a  request  by  an  infant 
was  a  nullity,  there  being  no  case  where 
an  order  was  made  on  the  request  of  an 
infant  plaintiff. 


L.J.J. 


Nov.  24. 


V.C.  M. 


Nov.  23. 


TAYLOR  v.  MILLER. 

Partnership—Capital — Will  and  Codicil — Co«- 
dition    tn-^Continuation    of   Business    by 
!     Survivor — Good-'Vfill, 

Ox  ist  January  1863,  C.  and  M.  became 
partners  for   five  years,  under  the   style   of 
|C.  and  Co.,  the  capital  {£10,000)  being  ad- 
vanced by  C.  at  5  per  cent,  interest.    By  will 
in  1862,  C.  desired  the  continuance  of  his 
_  business  under  the  same  style  after  his  death, 
and  authorized  his  trustees  to  lend  M.  the 
/'ie,ooo,  at  5  per  cent,  interest,  in  case  the 
business  were  so  continued.    By  a  codicil 
in  January  1863,  testator  desired  R.  to  be 
taken  into  partnership ;  and  in  case  of  his 
death  before  R.  became  a  partner,  the  loan  to 
'  M.  to  be  conditional  on  his  taking  R.  into 
I  partnership  within  12  months  after  testator's 
death.    C.  died  in  December  1869,  and  M. 
^•as  unwilling  to  take  R.  into  partnership. 
Two  of  C.'s  executors  filed  a  bill  against 
the  thisd  executor,  M.,  praying  substantially 
for  a  dissolution  and  winding-up.    The  V.  C, 
tipon  a   construction   of  the  will,   was   of 
opinion  that  the  intention  of  the  testator  was 
to  give  M.  the  privilege  of  retaining  the  capi- 
tal, subject  to  paying  the  interest,  not  includ- 
ing in  it  the  good-will.     That  privilege  was 
revoked  by  the  codicil,  because  the  condition 
imposed  by  it  had  not  been  performed;  but 
the  testator's  estate  was,  under  the  circum- 
stances, entitled  only  to  profits  upon  the  capi- 
tal less  the  good-will. 


In  re  DURHAM  COUNTY  PERMANENT 
BUILDING  SOCIETY. 

Ex  parte  y^lLSOn, 

Jti risdiction —  Winding- up  — Su b m iss ion  to 
V.  C/s  Decisions-Appeal  to  L.  J,  J. 

,      In  this  case  the  parlies  having  by  agree- 

i  ment  bound  themselves  to  the  decision  of  the 

'  V.  C.  personally,  instead  of  agreeing  that  all 

I  questions  should  be  decirfed  in  the  winding- 

I  up,  the  L.  J.  J.  were  of  opinion  that  there 

was  no  appeal  from  his  decision,  and  that  the 

Court  of  Chancery  had  no  jurisdiction  in  the 

case  independently  of  the  submission. 


L.  J.  J.  Nov.  25. 

In  re  ORIENTAL  COMMERCIAL  BANK. 
Ex  parte  EUROPEAN  BANK. 

Contract-^Bill  of  Exchange — Winding-up-^ 

Double  Proof, 

The  O.  Bank,  notwithstanding  that  they 
had  entered  into  two  contracts  with  two 
separate  parties,  namely,  the  acceptors  and 
the  holders,  that  they  would  see  certain  bills 
paid,  could  not  have  been  obliged  to  pay  the  - 
bills  more  than  once  if  the  parties  had  not 
been  insolvent.  But  being  insolvent,  the 
qufeS(!ion  was  whether  they  could  be  made 
to  pay  two  dividends  in  respect  of  the  same 
debt.  The  L.  J.  J.  refused  to  admit  the  claim, 
applying  to  the  case  the  long-settled  principle, 
which  their  Lordships  considered  a  sound  one, 
whether  the  estate  was  being  administered  in 
bankruptcy  or  chancery ;  that,  if  the  holder  of 
an  ordinary  accommodation  bill  received  divi- 
dends both  from  acceptor  and  drawer,  the 
drawer's  estate  could  not  be.  made  to  pa^ 
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dividends  on  the  bill  twice  over,  it  mak- 
ing no  difference  in  this  case  that  the  O. 
Bank  were  not  the  drawer,  but  had  entered 
into  a  special  contract  with  the  acceptors  to 
meet  the  bills. 


Uankruptcy. 


Nov.  28. 


/«fe?WEHNER. 


Bankruptcy'^Revocation  of  Resolutions  by 

Creditors, 

Two  creditors  of  a  bankrupt  originally 
signed  a  resolution  in  favor  of  bankruptcy 
and  against  liquidation  by  arrangement.  They 
afterwards  desired  to  sign  a  resolution  in 
favor  of  liquidation  by  arrangement.  The 
Chief  Judge  thought  that  under  Rule  275 
resolutions  once  signed  could  not  be  recalled, 
but  allowed  the  resolutions  to  be  filed  by  the 
Registrar  in  this  case,  there  being  special 
facts  and  circumstances  tending  to  show  that 
the  request  was  not  lightly  made.  This  case, 
it  was  expressly  stated,  was  not  to  be  taken 
as  a  precedent. 


•  L.J.J. 


Dec.  4. 


ELLIS  7;.  BARKER. 
Trustees —  Coercion — Costs. 


In  this  case  their  Lordships  held  that 
the  trustees  had  rightly  been  ordered  to  pay 
costs  for  having  put  pressure  on  the  plaint- 
iff by  a  threat  of  depriving  him  of  a  tenancy 
which  the  testator  intended  him  to  have. 


V.  C.  M. 


Dec.  5. 


In  re  IMPERIAL  LAND  COMPANY  OF  MAR- 
SEILLES. 

Townsend's  Case. 

Company — Contributory — Allotment  posted — 

Wrong  Address, 

On  6th  March  T.  applied  through  his 
brokers  for  shares  in  the  Company,  giving 
his  address  as  36,  Westland  Row,  omitting 
Dublin.  On  15th  March  15  shares  were 
allotted  to  him,  and  the  letter  of  allotment 
was  posted  to  the  address  given  by  him  on 
the  1 6th  March,  but,  by  reason  of  the  omis- 
sion of  Dublin,  did  not  reach  him,  and  was 
returned  by  the  Post  Office  to  the  Company, 
who,  on  the  20th  March,  enclosed  it  to  the 
brokers,  who  sent  it  to  T.  on  the  21st.  On 
the  2oih  T.  wfote  to  the  Company,  revoking 


his  application  for  shares,  and  subsequently 
repudiated  the  allotment.  The  V.  C.  held 
that  his  failure  to  receive  the  letter  of  allol-* 
ment  on  the  1 7th  March,  when  the  contract 
would  have  been  complete,  arose  from  his 
error,  and  that  he  could  not  now  repudiate 
the  contract. 


L.  c. 


\yec.  5. 


UPMANN«.  ELKAN. 
Trade^mark — Inju  nctio  n — Ca  rrier. 

Defendants,  forwarding  agents  in  Lon* 
don,  received  from  a  firm  in  Hamburg  a 
case  of  cigars  bearing  a  fictitious  brand  in 
imitation  of  plaintiffs.  They  at  first  refused 
to  give  up  the  names  of  the  consignees,  bm 
offered  either  to  send  back  the  cigars  or  to 
erase  the  brand.-  After  the  bill  was  filed 
praying  for  an  injunction,  defendants  offered 
to  give  up  the  names.  The  L.  C.  held 
that  it  was  no  defence  in  such  a  case  for  the 
defendants  to  set  up  that  they  were  mere 
carriers,  and  that  it  was  a  mistake  of  theirs 
not  to  have  given  up  the  names  of  the  con- 
signees, but  that  their  offer  to  erase  the  tride- 
marks  was  quite  sufficient  as  giving  plaint- 
iffs all  they  were  entitled  to. 


L.C. 


Dec.<u 


McILWRAITH    v,   DUBLIN     TRUNK    COX. 
NECTING  RAILWAY  COMPANY. 

Co  mpa  ny—'Shareh  0  Ider —  Registration — Serifs 

Plaintiff  applied  for  shares  in  defenAant 
Company  according  to  terms  of  prospectus, 
i,e.y  on  registration  of  the  scrip,  whereof  doe 
notice  would  be  given,  the  certificates  would 
be  divided  into  shares.    The  directors  never 
gave  him  notice,  and  he  never  was  registered. 
To  an  action  brought  against  him  for  calls,  hc; 
pleaded  that  he  was  not  a  shareholder ;  but 
he    afterwards    acted     indiscreetly  .in   at- 
tending a  meeting    called    to   oppose  the 
directors  and  signing  his  name  as  a  share- 
holder, thinking  the  meeting  to  be  one  of 
scripholders,  and  also  in  signing  two  proxies 
wherein  he  was  described  as  a  proprietor. 
On  being  informed  that  he  was  registered  ai 
a  shareholder  he  denied  that  he  was  one,  and 
brought  this  bill  to  have  his  name  taken  off 
the  list  of  shareholders.    The   L,  C  was 
of  opirxion  that,  if  creditors  were  claiming 
against  him,  he  might  have  no  defence,  but 
that  his  indiscreet  acts  were  not  suffident  to 
make  him  a  shareholder. 
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Nov.  23. 


BANK  OF  IRELAND  v.  PERRY. 

^bill  of  Exchange — Insolvency  of  Drawer  and 

Acceptor —    Bill     drawn    against     specific 

Cargo — Right  of  Holder  to  proceeds  of  Cargo, 

On  1 4th  September  P  &  Co.  bought  a  cargo 
'of  maize  from  H  and  resold  it  to  defendant, 
^corn  merchant,  at  an  advanced  price.  On  4th 
October  they  paid  a  deposit  and  drew  on 
defendant  at  3  months  for  that  amount.  The 
,i>ill  having  been  duly  accepted  was  discounted 
y  plaintiffs,  bankers ;  and  when  it  became 
ae,  a  large  balance  was  owing  by  defendant 
P  &  Co.  Defendant,  on  arrival  of  the 
rgo,  sold  it  through  P  &  Co.,  as  his 
rokers,  to  C  at  a  lower  price  than  that 
ginally  agreed  to  be  paid  to  H.  The 
ifference  being  less  than  the  deposit,  C,  at 
and  Co.'s  request,  closed  the  sale  by  paying 
what  remained  due  and  taking  up  the 
ipping  documents,  a  balance  being 
t  in  C's  hands.  On  2nd  December  P 
?^  Co.  suspended  payment,  and  executed  an 
inspectorship  deed  to  which  plaintiffs  assented 
;jAnd  proved  thereunder  for  the  amount  of  the 
bill.  On  20th  December  defendants  executed  a 
deed  of  arrangement  to  which  plaintiffs  as- 
sented, reserving  their  rights  in  respect  of 
the  balance.  P  &  Co.,  if  they  had  not 
suspended,  would  have  been  entitled  and 
bound  to  have  specifically  applied  the  ba- 
lance to  taking  up  the  bill.  The  ques- 
tion being  whether  plaintiffs  were  entitled  to 
ha^'C  the  sum  in  C's  hands  applied  pro  ianio 
to  discharge  the  bill  discounted  by  them,  or 
whether  it  should  be  paid  to  the  defendant, 
Thk  Court  decided  in  favor  of  the  right  of 
the  plaintiffs. 


I 


C.  P. 


Nov.  25. 


NOR'PH     BRITISH       AND      MERCANTILE 
INSURANCE  CO.  v.  MOFFATT  and  others. 
• 

Policy  of  Fire  Insurance — Merchandise  in  Trust 
or  on  Commission  for  which  Assured  are  re* 
sponsible^ 

TuK  question  in  this  case  was  whether 
plaintiffs  were  entitled  to  recover  from  defend- 
ants a  sum  of  money,  alleged  to  have  been  paid 
by  plaintiffs  to  defendants  in  excess  of  the 
amount  due  to  them  for  a  loss  upon  two  poli- 
cies of  fire  insurance,  which  were  upon  "  mer- 
chandize, fhe  assured's  own,  in  trust  or  on 
commission,  for  which  they  are  responsible," 


in  or  on  certain  wharves,  of  which  BeaKs  was 
one,  where  a  fire  took  place  and  consumed, 
tnier  alidy  certain  chests  of  lea  which  formed 
the  subject  of  the  present  action.  The  tea 
had  been  deposited  in  bond  by  the  importer, 
who  sold  it  to  defendants,  who  again,  before 
the  occurrence  of  the  fire,  sold  specified 
chests  to  customers.  Thk  Court  decided  in 
favor  of  the  plaintiffs,  being  of  opinion  that, 
at  the  time  of  the  fire,  the  tea  was  no  longer 
at  the  risk  of  the  defendants  but  of  the  pur- 
chasers from  them,  and  therefore  not  within 
the  words  of  the  policy,  "  in  trust  or  on  com- 
mission, for  which  they  are  responsible." 


Q.  B. 


Nov.  25. 


STIMSON  V.  FARNHAM. 


Sheriff  (Action  against) — False  Return — 
Actual  Damage — J^stoppeL 

A  Sheriff's  officer  went  with  a  fi,  fa,  to 
a  debtor's  premises  and  seized  the  goods 
found  there.  The  goods  were  then  in  the 
possession  of  a  bailiff  under  a  bill  of  sale 
by  which  they  had  been  recently  assigned 
to  a  brother  of  the  debtor.  At  the  credit- 
or's request,  the  Sheriff's  officer  remained , 
on  the  premises  until  dismissed  by  him. 
Meanwhile  the  goods  \^re  sold  under  the 
bill  of  sale,  and  on  plaintiff,  the  creditor^ 
demanding  a  return  to  the  writ,  defendant, 
the  Sheriff,  returned  that  he  had  seized  the 
goods  and  chattels  of  the  debtor,  and  kept 
them  safe  until  ordered  by  plaintiff  to  with- 
draw from  possession  of  the  same.  The 
Court  held  that,  as  there  were,  in  fact,  no 
goods  upon  which  to  levy,  plaintiff  had  not 
been  damnified  by  defendant's  conduct;  that 
proof  of  actual  damage  was  necessary  to  sus- 
tain the  action;  and  that  defendant  was  not 
estopped  by  his  formal  return  from  showing 
that  the  goods  seized  were  not  ''  goods  of  the 
debtor." 


Q-^- 


Nov.  27, 


MARSHALL  v,  ULLSWATER  STEAM  NAVIGA- 
TION CO. 
;   • 

Trespass  to  Land— 'Public  Right  of  Navigation 

— Obstruction, 

Plaintiff  brought  a  former  action  against 
defendants  for  trespass  committed  with  steam- 
boats by  sailing  over  the  bed  of  Lake  Ulls- 
water,  of  which  plaintiff  was  seized  in  fee,  to 
and  from  the  pier  belonging  to  plaintiff,  and  by 
causing  persons  to  go  thereon.  Plaintiff  ob- 
tained a  decree;  but  did  not  d.emolish  the  piei* 
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which  formed  an  obstruction  to  defendants 
bringing  their  vessels  near  the  land  leased  to 
them.  Plaintiff  now  sued  defendants  "for 
breaking  and  entering  a  pier  or  jetty  of  the 
plaintiff,  and  causing  persons  to  go,  pass,  and 
re- pass  over  and  upon  the  said  pier  or  jetty, 
and  there  to  embark  or  disembark  from  steam* 
boats  or  other  boats  and  vessels."  The 
Court  held  that,  as  the  defendants  might 
have  removed  the  pier  which  was  an  obstruc- 
tion to  their  right  of  navigation,  they  were 
justified  in  passing  over  it,  and  gave  judg- 
ment for  defendants. 


O.  u. 


Nov.  28. 


SWEETING  V.  TURNER. 


Principal  and  Agent^-^Auctioneer'^ Effect  of 
Sale — Payment  under  Threat  of  Distress, 

Two  partners,  about  to  dissolve  partnership, 
requested  an  auctioneer  to  sell  their  stock-in- 
trade,  and  hold  the  proceeds,  pending  direc- 
tions from  them  as  to  the  disposition  thereof. 
The  goods  were  put  up  for  auction  under 
conditions,  to  the  effect  that  the  lots  were  to 
be  paid  for  immediately  after  sale  and  before 
removal,  and  were  to  be  taken  as  delivered  at 
the  fall  of  the  bamiier,  after  which  they  were 
to  be  at  the  exclusive  risk  of  the  purchaser. 
After  the  sale  and  before  the  goods  were 
taken  away,  the  landlord's  agent  was  going 
to  distrain  the  goods  on  account  of  a  ground 
rent,  which  turned  out  to  be  the  private 
debt  of  one  of  the  partners  whom  the 
auctioneer  happened  to  consult,  and  who 
authorized  him  to  pay  the  rent  out  of 
the  sale-proceeds,  ^he  other  partner  hav- 
ing sued  the  auctioneer  for  the  amount.  The 
Court  held  that,  as  after  the  sale  the  pur- 
chasers had  to  bear  the  risk  of  a  distress,  the 
promise  by  the  auctioneer  to  pay  the  rent  was 
not  to  save  his  employer  but  others  from 
damage,  and  consequently  that  he  had  no 
implied  authority  to  make  the  promise  §nd 
payment,  and  that  plaintiff  was  entitled  to 
recover. 


P.  &  M.  Nov.  28. 

TEAGUE  AND  ASH  DOWN  t.  WHARTON. 

Administration — Nominee  of  all  the  Next-of-kin, 
— Probate  Act  (20  &  21  Vic,  r.  77 J,  s.  7J. 

A  HUSBAND  and  wife,  who  had  each  exe- 
cuted a  will  in  favor  of  the  other,  died  on  the 
same  day,  but  not  at  the  same  place,  and 
the  question  of  survivorship  was  in  litigation. 
To  carry  on  the  litigation,  a  representative 
of  the  wife's  estate  was  required,  and  her 
next-of-kin  applied  to  the  Coart  to  grant 
administration  to  W,  who  had  do  interest  la 
the  estate,  under  section  73  of  the  Probtte 
Act  (/.  e,,  upon  giving  security).  But  Lord 
Pknzance  saw  no  special  reasons  to  justify 
him  in  acting  under  section  73,  and  observed 
that  one  of  the  next-of-kio  must  take  the 
grant,  or,  if  they  all  renounced,  it  would  be 
granted  to  some  other  person  who  could  be 
shown  to  have  a  sufficient  interest  in  tbe 
property. 

Q,  B.  Nov.  jj. 

DAVIS  T.  SOLOMON. 

Slander  of  Wife — Special  Damage-^Loss  of 
Husband* s  Consortium  and  of  Hospiialiiyif 
Friends. 

In  this  case  a  declaration  by  husband  and 
wife,  alleging  slander  of  wife  and  loss  bjthe 
wife  of  consortium  of  the  husband  and  d 
hospitality  of  friends,  was  held  good  upon 
demurrer,  The  Court,  without  deciding  wb^ 
ther  loss  by  the  wife  of  the  censor  Hum  of  ber 
husband  would  be  sufficient  per  se,  being  of 
opinion  that  the  loss  of  hospitality  of  friendly 
was  a  sufficient  allegation  of  special  damage. , 


i*^^H 


P.  &  M.  Nov.  28. 

Jn  the  Goods  (?/ WILLIAM  COLES. 

Will'^**  I  have  given  **— 'Testamentary 

Intention* 

In  this  case  a  paper  commencing  with  the 
words  "  I  have  given  "  was  held  to  be  testa- 
mentary. 


Q.  B.  No. 

BROOKS    AND    ANOTHER    -I'.   BENNETT  a 

ANOTHER. 

Absolute  Covenant — Renewal  of  Lease^I^npo 
sible  Performance. 

A,  the  lessee  of  an  estate,  and  B,  the  own 
of  another  estate,  agreed  that  A  should  alio* 
B  to  make  a  road  over  A's  estate ;  and  1 
consideration  thereof,  B  covenanted  taps/ 
an  annual  rent,  and  A  covenanted  to  rene 
and  keep  renewed,  his  lease.  Renewals 
the  lease  were  afterwards  obtained;  and  01 
the  expiration  of  the  last,  a  further  renew: 
was  refused,  excif^t  at  a  higher  rent  and  u 
building  covenants,  which  A  declined  01 
those  terms.    B  brought  an  action  agaio 
him  for  breach  of  the  covenant  to  renew,  an 
The  Ccti  rt  held  that  the  covenant  being 
absolute  one,  and  the  performance  thereof  0 
impossible,  A  was  liable. 

f 
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BANKRUPTCY. 


d^qnitg. 


In  re  WILSON. 


Dec.  4. 


fankriiptcy — Disclaimer  0/ Leasehold  Property 

by  Trustee, 

m 

Ik  this  case  the  trustee  appointed  under 

fi  liquidation  of  a  debtor's  estate  was  allow- 
to  disclaim  the  debtor's  interest  under 
lease,  consisting  of  an  equity  of  redemp- 
ton. 


V.  C.  W. 


leasehold  vesting  in  plaintiff.  To  a  bill  pray- 
ing for  assignment  of  the  house  by  defend- 
ant to  plaintiff,  defendant  demurred  for  want 
of  equity  and  of  parties.     The  L.  C,  reversing 

;  the  order  of  the  M.  R.,   overruled  the  de- 

'  murrer,  being  of  opinion  that,  as  the  bill 
alleged  an  assignment  by  R.  to  plaintiff,  that 
enabled  him  to  sue  third  parties,  and  that 
there  was  enough  on  the  bill  to  require  an 
answer;  and  further  that  it  was  unnecessary 
to  make  any  creditors  parties,  a  trustee  being 

I  now  enabled   to   sue   without   making    his 

,  cestuis-qtie  trust  parties. 


Dec.  5. 


L.J.J. 


Dec.  8. 


In  re  INTERNATIONAL  CONTRACT  CO. 

Ex  parte  IND. 

Company — Contributory — Rectification  of  Re* 
gisier — Res  Adjudicata, 

In  this  case  a  former  unsuccessful  appli- 
cation to  remove  applicant's  name  from  the 
fist  of  contributories  and  the  present  appli- 
[cation  to  rectify  the  register  were  held  to 
have  been  substantially  for  the  same  object, 
and  the  matter  to  have  been  res  adjudicata. 


v.  C.  W. 


Dec.  5. 


In  re  DAVIES'  TRUSTS. 


;  Will — Power  of  Appointment — Request  of  Re' 
sidue  —  Lapse  —  Ineffectual  Appointment — 
Next'of'Kin, 

4  HUSBAND  by  his  will  gave  his  wife  a 
life-interest  in  his  property,  with  a  general 
power-of-appointment  over  a  moiety  of  the 
.residue  of  his  personal  estate.     By  her  will 
f  she  bequeathed   the   residue  of   her  estate 
r  to  four  persons  equally,  two  of  whom  died 
^in  her  lifetime.     Hfxd  that   the  husband's 
next-of-kin,  and  not  the  wife's,  were  enti-  ' 
tied  to  the  two  ineffectually  disposed  of  shares  ; 
of  the 'husband's  moiety  over  which  he  had  \ 
given  his  wife  a  power-of-appointment. 


In  re  CONTRACT  CORPORATION. 
BAKER'S  CASE. 

Co  mpa  ny — Contribu  to  ry — Infa  n  t  Tra  nsferee-^ 
Repudiation^^Retracta  tion. 

In  this  case  the  purchaser  of  certain 
shares  in  the  Company  transferred  them  into 
the  name  of  an  infant  as  4i  trustee  for  him. 
When  the  infant  came  of  age,  the  Company 
was  being  wound  up  under  the  order  of  the 
Court,  and  the  transferee's  name  was  settled 
in  the  list  of  contributories.  On  receipt  of 
a  notice  of  call,  the  transferee  informed  the  ' 
official  liquidator  that  he  was.  an  infant  at  the 
time  of  the  transfer,  aM  repudiated  any 
interest  in  the  shares.  His  name  was  not, 
however,  removed  from  the  list,  and  subse- 
quently he  wrote  a  letter  to  the  official  liqui- 
dator, authorizing  him,  in  consideration  of  his 
not  enforcing  the  call  against  him,  to  use  his 
name  in  any  proceeding  against  the  purchaser, 
the  original  owner  of  the  shares.  Held  that  * 
the  last  letter  did  not  amount  to  a  retractation 
of  his  former  letter  of  i;^pudiation. 


I  V.  C.  M. 


Dec.  9. 


L.C. 


Dec.  6. 


GLEGG  V.  REES. 
Dem  urrer —  Trust-deed — Pa  rties, 

A  LEASEHOLD  house  was  assigned  to  de- 
fendant as  trustee  for  R.  R.  assigned  all  his 
personal  estate  and  effects  upon  trust  in  favor 
of  his  creditors,  R.'s  equitable  interest  in  the 


In  re  ROBINSON  AND  PRESTON'S 
BREWERY  COMPANY. 

SYDNEY'S  CASE. 

Company'^Contributory'-^Sign  ing 
Memorandum, 

Ox  the  formation  of  the  Company,  the  ap- 
plicantsignedthememorandumof  association 
for  200  shares,  under  the  alleged  representa- 
tion that  a  clause  in  the  articles  of  associa- 
tion would  enable  him  to  withdraw  if  two- 
thirds  of  the  capital  were  not  subscribed  for. 
Instead  of  there  being  such  a  clause,  there 
was  a  provision  giving  the  directors  the 
option  of  not  commencing  business  if  that 
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amount  were  not  subscribed.  At  a  board 
meeting  it  was  resolved  (applicant  dissenting) 
to  commence  business,  though  two-thirds  of 
the  capital  had  not  been  subscribed.  No 
shares  were  allotted  to  him,  but  when  the 
winding-up  order  was  made,  the  official  liqui- 
dator put  hfm  down  for  200  of  the  unallotted 
shares,  and  the  V.  C.  held  that  he  was  bound 
to  take  the  shares  for  which  he  had  sub- 
scribed the  memorandum. 

C0ntm0n  lafo. 

Kx.  Ch.  from  O.  B.  Nov.  29. 

MOUNTSTEPHEN  v.  LAKEMAN. 

Statute  of  Frauds,  s,  4 — Guarantee — Promise 
to  be  primarily  liable. 

Plaintiff  was  employed  by  a  local  board, 
of  which  defendantwas  chairman,  to  construct 
a  main  sewer,  on  completion  of  which  he  was 
about  leaving  the  place  when  defendant  asked 
him  what  objection  he  had  to  making  the 
connections  with  the  private  houses.  He  re- 
plied that  he  had  vone,  if  defendant  or  the 
board  would  order  the  work  or  become  re- 
sponsible for  the  payment  ;  whereupon  defend- 
ant said,  ''  Go  on  and  do  the  work,  and  I  will 
see  you  paid."  Held  that  this  was  not  a 
promise  to  be  answerable  for  the  debt  of  ano- 
ther person  within  section  4  of  the  Statute  of 
Frauds  and  required  ^0  be  in  wriiing,  but  a 
promise  to  be  primarily  responsible  for  the 
payment  which  was  not  within  that  statute. 


use  as  a  highway  a  portion  of  his  land  miy 
exercise  all  other  rights  of  ownership  not 
inconsistent  with  such  dedication ;  and  that 
the  appropriation  made  to,  and  adopted  br, 
the  public  of  a  part  of  the  street  to  one  kind 
of  passage,  and  another  part  to  another,  does 
not  deprive  him-at  Common  Law  of  any  rights 
as  owner  of  the  land  which  are  not  incoo- 
sistent  with  the  right  of  passage  by  the 
public,  and  there  was  nothing  in  the  statates 
modifying  this  law. 


O.  B. 


Dec.  II. 


VESTRY  OF  St.  MARY,  NEWINGTON.  Ap- 

PELLANTS  V.  |ACOBS,    RESPONDENT. 

Highway-^Right  of  Owner  of  Soil  to  acc^s-fo 
his  Property  across  a  Public  Footpath, 

Ix  this  case  Thf  Coirt  held  that  the 
Magistrate  was  justified  in  dismissing  a  sum- 
mons  taken  out  by  the  appellants  against  the 
respondent  under  5  &  6  Wm.  IV.,  c.  50, 
s.  72,  for  doing  damage  to  a  highway,  observ- 
ing that  the  owner  who  dedicates  to  public 


O.  B.  Dec.  II. 

HANXAFORD  and  Others  tr.HANNAFORD  a.v» 

ANOTHER. 

Will^^Devise — Construction — Cross^Remaia- 

ders. 

In  this  case  the  testator  devised  his  estate  in 
fee  to  his  brother  for  life,  after  bis  death  to 
the  four  sons  of  his  brother  for  life  as  tenants 
in  common,  with  remainder  to  their  eldest 
and  other  sons  then  living*  in  tail-male,  in 
default  of  the  issue  of  the  sons  then  living 
to  all  and  every  the  sons  of  his  nephews  hcI^ 
after  to  be  born  in  tail-male,  tind  on  defaok 
of  such  issue  to  testator's  own  right  heirs  for 
ever,   it  being   his  will   and   intention  that 
the  said  lands  should  go  and  remain  io  his 
name  and  family  for  ever,  so  long  as  the  la^'S 
would  permit  such  enjoyment  of  the  same. 
Plaintiffs  were  the  daughters  of   the  eMest 
nephew  who  claimed  under  the  final  claose 
of  the  devise  in  favor  of  the  testator's  right 
heirs  in  default  of  male  issue  of  the  devisees 
under  the  will,  and  contended  that,  onfailare 
of  issue  of  any  devisee,  the  clause  in  question  ! 
took  effect  in  respect  of  his  share.^    The 
defendants  were   the    heirs    of    two   other 
nephews,  and  contended  that  the  effect  oi 
the  limitations  of  the  will  was  to  create  by 
implication    cross-remainders    between  the 
devisees  and  their  respective  heirs,  and  tbat^ 
consequently  they  were  entitled  as  tenant 
in  common   to  the  shares  of  the  nephews 
where  male  issue  had  failed.    The  Coukj 
supported  the  contention  of  the  defcndaiHS!|| 
and  gave  judgment  in  their  favor. 
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^''  C.  \V.  Dec.  8. 

I9  re  EVERTON  AND  WEST  DERBY  BUILD- 

ING  SOCIETY. 

Petition  for  Windinfr-up — Petitioner  resident 
at  Cape  of  Good  Hope — Affidavit  verifying 
Petition  by  resident  in  England, 

Ix  this  case  the  V.  C,  on  the  authority  of 
another  case,  ordered  that  an  affidavit  made 
by  some  person  resident  in  England,  and  ac- 
quainted with  the  facts,  verifying  a  petition 
for  the  winding-up  of  the  Society  presented 
by  a  creditor  resident  at  the  Cape  of  Good 
Hope,  should  be  received  and  filed  in  lieu  of 
an  affidavit  by  the  petitioner. 


^^'  ^'  Dec.  II. 

ATTORNEY-GENERAL  v.  FLETCHER. 

Will— Construction — Children  taking  between 
them  their  Parent's  Share— Joint  Tenancy 
or  Tenancy  in  co7nmon. 

In  this  case,  the  question  being  whether, 
under  the  words  in  a  will,  "the  children  of 
the  said  A  C  taking  between  them  only 
the  equal  share  to  which  the  said  A  C 
would  have  been  entitled,"  the  children  of 
A  C  took  as  joint  tenants  or  tenants  in 
common,  the  M.  R.  held  that  the  effect  of 
the  words  *' between  them"  was  to  create  a 
tenancy  in  common. 


V.  C.  w. 


BULLER  V,  HORNBY. 


Dec.  14. 


V.  C.W.  .  Dec.  9. 

BOURDIN   V.   GREENWOOD. 

Promissory  Note — Acknowledgment  by  indorse- 
ment of  Debtor* s  Name  and  Date — Statute  of 
Limitations — Lord  Tenterdeti's  Act, 

Ax  indorsement  in  his  own  handwriting  by 
the  maker  of  a  promissory  note  of  his  own 
name  and  the  date  (thus,  '*  W.  H.  Langley, 
1866  '*)  without  prefixing  the  word  "  due, " 
or  any  similar  word,  was  held  to  be  an  ac- 
knowledgment, within  the  meaning  of  Lord 
Tenterden's  Act,  made  or  contained  in  a 
writing  signed  by  the  party  chargeable,  to 
save  the  note  from  the  operation  of  the 
Statute  of  Limitations. 


I   M.  R. 


/«r^LANDON'S  WILL. 


Dec.  g. 


Trust — Payment  of  Son's  Liabilities, 

^  Testator  by  his  will,  dated  loth  August 
'  1870,  directed  his  trustees  to  raise  a  sum  of 
money,  and  to  expend  it  in  releasing  from 
his  liabilities  his  son,  who  had  been  adju- 
dicated a  bankrupt  in  1863,  provided  testator 
did  not  do  so  in  his  lifetime  (which  he  did 
not).  Testator  died  in  September  1870,  and 
the  money  was  paid  into  Court  under  the 
Trustee  Relief  Act.  The  M.  R.  was  of 
opinion  that  testator's  intention  was  not  to 
provide  for  the  payment  of  debts  incurred 
by  his  son  subsequently  to  his  death,  and 
directed  payment,  without  interest,  of  the 
debts  of  the  creditors  before  bankruptcy,  as 
well  as  after  bankruptcy  but  in  testator's 
lifetime,,  and  then  payment  of  the  surplus 
to  the  residuary  legatee. 

Vol.  XYII. 


Will — Settlement — Construction — After-aC' 
quired  Property  of  Wife, 

A  MOTHER,  by  will  and  codicil,  bequeathed 
all  her  property  to  all  her  children  equally, 
e.xcept  that  one  of  them,  Ann,  had  only  a 
life-interest  in  the  income  of  her  shares,  and 
after  her  death  the  capital  was  to  go  to  "  her 
next  of  kin."     By   a    marriage   settlement 
made   between   another    daughter  and    her 
husband  (the  plaintiffs  in  this  suit),  it  was  , 
agreed  that  all  such  further  or  other  portion 
of  the  wife  as  should,  during  her  life,  become 
vested  in  or  accrue  to  ner,  or  as  should  or 
might  be  assignable  in  law  or  equity,  either 
for  a  vested  or  contingent  interest,  should  be 
assigned  to  the  trustees,  but  not  any  specific 
chattel  or  bequest  or  any  pecuniary  legacy  or 
interest  to  which  the  wife  might  from  time  to 
time    become  entitled  either   in    possession 
or  reversion,  not  amounting  at  any  time  to 
^"500     The  question  was  whether  a  sum  of 
^■3 5 2- 1 7-7,  which  wa5  the  wife's  share   of 
her  sister  Ann's  shares,  should  be  paid  to  the 
trustees  of  the  settlement  or  to  the  plaintiffs 
in   the   wife's  right.     The  V.  C.  held  that 
the  wife  acquired  an  interest  in  the  fund  for 
the   purposes   of    the    covenant    Cwhich    he 
hoped  would  not  be  made  a  precedent,  as  it 
was' one  almost  impossible  of  construction) 
at  the  time  when  Ann  died,  and  not  before, 
and  that  therefore  it  was  an  interest  distinct 
from^that  which  was  acquired  from  the  testa- 
tor's estate. 


M.  R.  Dec.  14. 

BUBB  V.  YELVERTON. 

Legacy  to  Executor  who  did  not  act — "  My 
friend  P"-—'*  As  a  remembrance,*' 

Testator  by  will  appointed  Y  and  "My 
friend  P"  trustees  and  executors,  and  gav^ 
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each  of  them  a  legacy  of  /"ijOoo  "as  a 
remembrance.*'  V  alone  proved  the  will, 
power  being  reserved  to  P  to  come  in  and 
prove.  The  M.  R.  held  that  the  legacy  was 
payable  to  P  without  his  proving  the  will. 


V.  C.  B. 


Dec.  if*. 


V.  C.  W.  Dec.  15. 

In  ft  SAMUEL  BAKERS  TRUSTS. 

Lunacy — Separate  Estate  of  Wife-^Wife  a 

Lunatic, 

In  this  case  the  V.  C,  upon  the  authority 
of  Peters  v.  Grote  (7  Sim.  238),  ordered 
the  accrued  dividends  of  certain  consols 
settled  upon  Sarah  Salmon  for  her  life  for  her 
separate  use,  with  restraint  on  anticipation, 
to  be  applied  towards  the  expenses  incurred 
for  her  during  her  confinement  for  the  last 
14  years  as  a  lunatic  in  the  Pauper  Lunatic 
Asylum  at  Melbourne,  and  (after  considering 
the  terms  of  the  Colonial  Statute)  also  the 
future  dividends  to  be  paid  to  the  Master  in 
Lunacy  of  Victoria,  the  person  accountable  for 
the  appropriation  of  such  dividends  during 
Sarah  Salmon's  life,  or  until  further  orders. 


•  V.  C.  B. 


Dec.  15. 


CHARLTON  v.  CHARLTON 


Will^Construaion—''  Estate  and  Effects'— 
Whether  real  Estate  passed, 

Tkstator  by  his  will,  after  a  specific  gift 
of  household  goods  and  furniture,  gave  and 
bequeathed  all  the  residue  of  his  ''estate 
and  effects  whatsoever  and  wheresoever  "  to 
his  wife  and  two  other  persons,  their  executors, 
administrators,  and  assigns  upon  certain 
trusts.  Held  that  tha  real  estate  of  which  the 
testator  was  seized  at  his  death  passed  by  the 
will  to  the  trustees. 


L.  C.  Dec.  15. 

ORIENTAL  FINANCIAL  Co.  r.  OVEREND 

GURNEY&Co. 

Bills  of  Exchange — Principal  and  Surety — 
Time  to  Principals 

Upon  the  suit  of  the  acceptors  of  ctfl-tain 
accommodation  bills  of  exchange,  the  L.  C. 
(reversing  V.  C.  M.vlin's  order)  made  a 
decree  restraining  an  action  by  the  holders 
of  the  bill,  on  the  ground  that  they  knew 
that  the  person  for  whose  accommodation 
the  plaintiffs  had  accepted  the  bills  was  the 
principal,  and  that  time  had  been  given  to 
the  principal  without  any  reservation  of  the 
rights  of  the  holders  as  against  the  surety. 


WATERUOUSE  v.  CLOUT. 


Real     Assets — Marshalling — Estates     devised 
and  descended — Mortgages, 

Testator  devised  three  separate  freehold 
estates,  A,  B,  and  C,  all  subject  to  mortgages, 
to  trustees  upon  trust  (after  payment  of  a 
small  annuity)  to  apply  the  surplus  to  the 
support,  education,  and  advancement  of  fats 
son  and  two  daughters,  and  towards  paying 
off  the  principal  and  interest  due  on  bis 
mortgages  if  his  personal  estate  not  there- 
inbefore specifically  bequeathed  should  prove 
insufficient ;  and  after  all  the  mortgages 
were  satisfied,  he  devised  A  and  B  to  his 
son  and  C  in  moieties  to  the  daughters  and 
their  children.  After  the  date  of  his  will,  5e 
further  charged  A,  B,  and  C,  and  purchased 
another  freehold  estate,  D,  which  he  also 
mortgaged,  and  died  without  making  a  devise 
of  D.  The  prior  mortgagees  sued  for  fore- 
closure, and  obtained  a  decree  under  which 
the  properties  were  sold — A  for  /"540:  B, 
jf*95;  ^»  j^Mio:  and  D,  ^^540.  After 
payment  of  the  prior  incumbrances,  a  balance 
was  left  of  £7^l\  and  the  daughters 
claimed  to  have  the  produce  of  D  firsl 
applied  in  payment  of  the  mortgages  upon 
A,  B,  and  C,  and  the  residue  of  the  £711 
divided  between  themselves  and  their  bro- 
ther in  the  proportion  of  jfi,iio  to  £jl^* 
on  the  ground  that,  independently  of  the 
express  provisions  of  the  will,  descended 
estate,  if  not  expressly  excepted,  stood  in 
the  same  position  as  personalty.  The  V.  C. 
held  that  the  petitioners  were  entitled  to^he 
right  they  claimed,  and  made  *  an  order 
accordingly. 


M.  R. 


Dec.  17. 


INDIA  AND  CHINA  TEA  COMPANY  r. 

TEEDE. 

Injunction — Trading  Firm — Name  descriptiTf 

of  ausiness, 

Thk  India  and  China  Tea  Company,  Limit- 
ed, sued  to  restrain  defendants  from  carr)'*mg 
on  business  under  the  name  of  the  India  and 
China  Packet  Tea  Company.  The  M.  R. 
held  that  the  defendants  were  entitled  to  call 
themselves  the  India  and  China  Tea  Com- 
pany, w|iich  was  a  name  simply  descriptive 
of  the  business  they  carried  on,  so  long  as 
they  did  nothing  to  induce  the  pQblie  to 
believe  that  they  were  the  plaintifif  company. 
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Bakkruptcv. 

Ex  parte  COLL\SS, 

/»r<?DAVIES. 
Bankruptcy  — Execu  tion-credito  r —  Trustee . 

Held  that  the  rights  of  an  execution- 
"Creditor  who  seizes  the  goods  of  his  debtor 
;9Qbsequent  to  the  filing  of  a  petition  for  li- 
quidation must  be  postponed  to  those  of  the 
trustee  in  liquidation,  and  that  the  goods  of 
the  debtor  are  not  bound  from  the  date  of  the 
delivery  of  the  writ  to  the  bailiff. 


^E\NivRUPTCY.  Dec.  i8. 

Ex  parte  ST\]RT  it.  CO. 
In  re  PEARCY. 
Bankruptcy — Petition — Debt  due. 

In  this  case  the  Chief  Jitdge  held  that 
a  debt  payable  infuturo  was  not  a  debt  due 

[at  law  or  in  equity  on  which  a  petition  for 
adjudication  could  be  founded. 


L.  C.  Dec.  iS,  20. 

SHARP  V,  ST.  SANVEUR. 

U7i  / — Co  n  versio  n — A  lien  Actj  18  j  o — Righ  ts 

of  Crown. 

Testatrix  and  her  brother  were  entitled  to 
certain  freehold  and  copyhold  estates  at 
Ealing  as  tenants  in  common.  By  a  deed  of 
loih  March  1862,  they  conveyed  the  estates 
to  the  plaintiff  in  trust  for  sale,  without  any 
further  co'ncurrence  on  their  part,  and  with 
powers  of  exchange  and  partition.  By  a 
deed  of  8th  April  1862,  they  agreed  to  a 
partition  of  the  estates  between  brother  and 
sister  without  prejudice  to  plaintiff's  powers 
under  the  former  deed.  By  her  will,  the 
sister,  who  was  domiciled  in  France  and  was 
married  to  an  alien,  gave  all  her  landed  pro- 
perty at  Ealing  to  her  husband  for  life,  and 
after  itis  death  to  her  brother  and  sister,  the 
latter  of  whom  died  in  testatrix's  lifetime. 
Testatrix  died  in  October  1866. 

The  first  question  was  whether  testatrix's 
share  to  the  freehold  and  copyhold  property 
at  Ealing  was  converted  into  money  or  passed 
as  real  estate  under  her  will ;  and  the  lower 
Court  held  that  the  effect  of  the  two  deeds 
was  not  to  impress  an  absolute  ^trust  for 
conversion  on  the  land,  and  that  it  passed  as 
real  estate  by  the  will ;  also  that  as  the  recent 
Alien  Act  (35  Vic,  c.   14)  enabling  aliens  to 
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hold  real  estate  in  this  country  was  not  retro- 
spective, the  husband  was  incapable  of  holding 
the  life-estate  devised  to  him. 

As  to  the  other  question,  whether  the 
husband's  life-estate  belonged  to  the  Crown 
or  to  the  testatrix's  heir-at-law,  the  L.  C, 
following  the  decision  of  the  M.  R.  in 
Barrow  v.  Wadkin  (24  Beav.  i),  decided  in 
favor  of  the  Crown. 


V.  C.  W.  Dec.  19. 

FRANCE  V.  FRANCE. 

Sale — Trustee  Actf  1850 — Request  by  Infant- 

Plaintiff. 

In  this  case  the  V.  C,  upon  the  strength 
of  an  order  of  V.  C.  M.  in  the  precisely 
similar  case  of  Young  v.  Young,  dated  1 9th 
March  1870,  made  the  order  which  he  de- 
clined to  make  on  34th  November  last  {ante^ 
p.  13)  for  the  sale  of  certain  premises  at  the 
''request"  of  infant-plaintiffs. 


M.  R. 


LONGLEY  V.  LONGLEY. 


Dbc.  19. 


Will-^Construction^Gift  of  Estate  and  Effects 
— Personalty — Realty. 

In  this  case  the  M.  R.^held  that  the  testa* 
tor's  real  (freehold  and  copyhold)  estate  passed 
by  the  words  in  his  will,  **  and  all  other  the 
estate  and  effects"  of  which  he  should  be  pos- 
sessed at  the  time  of  his  death,  but  that  the 
trusts  declared  by  the  will  were  exclusively 
applicable  to  the  testator's  personal  estate, 
and  consequently  that  there  was  a  resulting 
trust  in  favor  of  the  heir-at-law  and  custom- 
ary heir. 


V.  C.  M.  Dfic.  20. 

SCULTHORP  v.  TAYLOR. 
Liability  of  Trustees — Shares  in  an  Unlimited 

Company, 

In  this  case  the  V.  C.  held  the  trustees 
liable  to  make  good  to  the  estate  of  the  tes- 
tator the  loss  which  had  been  incurred  by 
theiti  in  not  selling,  as  positively  directed  by 
will,  within  a  reasonable  time  (2.  e,,  within  a 
year  from  testator's  death),  testator's  shares 
in  an  unlimited  company,  and  by  accepting 
new  shares,  notwithstanding  that  the  com- 
pany was  considered  a  wealthy  and  pro-« 
sperous  company,  and  that  it  was  in  evidence 
that  the  testator  had  told  one  of  his  trustees 
that  he  considered  these  shares  to  be  the 
best  of  his  investments. 


i» 
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V.  C.  B. 


Dec.  20. 


BOND  V.  MILBOURN. 


Partnership — Good-will — Name  of  Firm—' 
Return  of  Purchase-mouey, 

M  TOOK  B  as  his  partner  under  the  firm 
of  M  k  Co.  The  capital  was  to  be  brought 
in  in  equal  shares,  and  thereout  a  good  portion 
was  to  be  paid  to  M  as  the  agreed  valuation 
for  good- will,  plant,  &c.  Disagreements 
arose,  resulting  in  B  filing  a  bill  for  the  usual 
dissolution  decree,  and  praying  for  a  return 
of  a  proportionate  part  of  the  purchase-money. 
The  V.  C.  held  that  B  had  mistaken  his 
rights  in  supposing  that,  on  purchase  of  the 
good-will,  he  was  entitled  to  the  use  of  the 
name  of  M;  and  that  as  M  had  not  been 
guilty  of  misconduct,  there  must  be  the 
ordinary  partnership  decree;  but  he  dismiss- 
ed that  part  of  the  bill  which  called  for  the 
return  of  the  purchase-money  in  whole  or 
part. 


DsC.  31. 


V.  C.  W.  Dec.  20. 

FLOWER  V.  FLOWER. 

Separation  of  Husband  and  Wife—Settletnent 
— Covenant  by   Wife — Petition  by  Wife  for 

,  Judicial  Separation  and  Alimony — Inj'unC' 
Hon, 

On  19th  ^lay  18^,  six  months  after  mar- 
riage, a  deed  of  separation  was  executed  by 
husband  and  wife  and  a  trustee  for  the  wife, 
by  which  the  husband  covenanted  with  the 
trustee  to  pay  the  wife  ^60  a  year  quarterly 
in    advance,    and    the    trustee    covenanted 
that  the  wife  would  not  sue  for  restitution  of 
conjugal  rights  or  alimony,  nor  in  any  man- 
ner molest,  trouble,  or  disturb  the  husband. 
The  husband  had  made  the  quarterly  advances 
up  to  25th   March  1871,  and  was  willing 
to    make    the    subsequent    payment.     The 
trustee  was  adjudicated  bankrupt  in  October 
1870;  and  in  January  1871    the  wife  having 
filed  a  petition  for  judicial  separation  on  the 
ground  of  cruelty,  and  in  starch  following 
a  petition  for  alimony  pendente  Hie,  the  hus- 
band now  filed  this  bill  for  an  injunction.     In 
May  187 1,  the  V.  C.  granted  an  injunction 
until  the  hearing  of  the  cause,  with  liberty  lo 
the  wife  to  file  a  cross- bill  to  set  aside  the 
deed. of  separation.    The  cause  now  came  on 
for  decree,  and  it  having  been  stated  that  no 
cross-bill  had  been  filed  by  the  wife,  and  that 
the  proceedings  by  her  in  the  Divorce  Court 
had  been  dropped,  the  V.  C.  granted  a  per- 
petual injunction  to  restrain  the  wife  from 
prosecuting  the  petition  for  alimony  pen- 
dente lite. 


V.  C.  M. 

WILSON  V,  FERRAUD. 

Litigation  in  France — Injunction — Motion 

m 

to  stay  Proceedings,  , 

An  Englishman  domiciled  in  France,  who 
had  instituted  proceedings  in  the  French 
Courts  against  a  co-contractee  to  establish 
his  rights  to  participate  in  the  profits  of 
a  contract,  sued  to  restrain  the  defendants, 
Swiss  merchants  in  London,  from  parting 
with  the  money  in  their  hands  arising  out  di 
the  contract  transactions,  pending  the  deci- 
sion of  the  French  Courts.  Defendants  now 
moved  to  set  aside  proceedings  in  this  suit»  on 
the  ground  that  this  Court  had  no  business  to 
interfere,  and  that  the  French  Court  was  the 
proper  tribunal  to  determine  the  question. 
The  V.  C.  considered  the  application  most 
unusual  and  unjustifiable,  holding  that  de- 
fendants were  bound  to  answer  if  (as  hap- 
pened to  be)  there  was  anything  in  the  bill, 
or  a  single  interrogatory,  requiring  to  be 
answered. 


V.  C.  W 


Dec.  21. 


In  re  ROSS'S  TRUSTS, 


Statute  of  Distributions — Intestate — No  Ckil* 
dren^-'Grandchildren  and  Great-GrandchU^ 
dren — Division  per  stirpes. 

Testator  by  his  will  gave  one-fifth  of  his 
residuary  estate  to  his  daughter,  Margaret(tfae 
youngest  of  5  children),  for  life  with  remain- 
der to  her  children,  and  in  default  **  in  trust 
for  the  person  or  persons  who  under  the 
statutes  made  for  the  distribution  of  the 
estates  of  intestates  would  then  be  entitled 
thereto  in  case  I  were  then  to  die  possessed 
thereof  and  intestate,  and  to  be  divided  be*  \ 
tween  and  amongst  such  persons,  if  more  than 
one,  in  the  proportions  in  which  th^  same 
would  be  divisible  by  virtue  of  the  same 
statutes."  Margaret  died  unmarried  itf  1 871, 
two  of  the  other  children  of  testator  havisg 
pre-deceased  her  without  issue.  The  V.  C. 
held  that,  on  the  construction  of  the  Sutate 
of  Distributions,  the  same  in  question  ««s 
divisible  into  moieties,  one  among  the  de- 
scendants of  one  of  the  children  of  the  tesu« 
tor  who  survived  Margaret,  and  the  other 
among  the  descendants  of  the  other  of  tbe 
testator's  children  who  survived  Margaret, 
the  division  among  each  class  being  in  each 
case  per  stirpes. 
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V.  c.  w. 


DBC.  21. 


in  re  BANK  OF  HINDOOSTAN,  CHINA,  and 

JAPAN. 

TUCKER»S  CASK. 

Company — Liquidation — Contributory  —  Sum- 
mons for  examination  of  a  Relative  or  Con- 
nection, 

Ik  this  case  the  liquidators  under  super* 
\ision  having  been  unable  to  have  balance 
orders  served  upon  two  brothers  and  two 
sisters  settled  on  the  list  of  contributories,  and 
it  having  been  ascertained  that  one  of  the 
brothers  had  recently  married  the  daughter 
^f  Mrs.  £.,  who  had  refused  to  give  his 
laddress,  or  to  make  satisfactor}'  answers  to 
[qnesiions  regarding  his  brother  and  sisters, 
the  V.  C,  upon  the  authority  of  Swan's  case 
l(L  R.,  lo  Eq.  675),  granted  a  summons  for 
the  examination  of  Mrs.  £. 


L.C. 


WILSON  r.  LEGH. 


Dec.  22. 


Lease — Excess  La  nd — Rectifica  t  io n — Inju  n  c- 
fion — Acqu  iescen  ce. 

A  LESSEE  having  occupied  double  the  quan- 
tity of  land  comprised  in  his  lease  granted 
under  a  power  by  a  tenant  for  life,  and  having 
built  thereon,  the  remainderman  on  coming 
mio  possession  brought  ejectment  to  recover 
the  excess  lands,  whereupon  the  lessee  filed 
this  bill  to  restrain  the  action  and  for  rectifica- 
tion^of  the  lease  as  contrary  to  the  intention  of 
the  parties  and  on  the  ground  of  acquiescence 
'  by  the  lessors.     Held  that  the  plaintiff  had 
not  shown  that  the  lease  was  contrary  to  the 
agreement  or  intention  of  the  parties;  and 
^hat  though  there  might  have  been  acquies- 
kf:ence  on  the  part  of  the  tenant  for  life  if 
f*live,    there    could    be    none    against    the 
'  nmainderman. 


L.C. 


Dec.  22. 


TURNER  r.  COLLINS. 

Voluntary    Settlement — Parental    itjfluence — 
Laches — Partial  revocation  of  Trust. 

Though  the  Court  looks  with  jealousy  upon 
a  settlement  made  by  a  child  for  the  benefit 
of  his  father,  and  requires  to  be  satisfied  that 
the  settlement  was  the  independent  act  of  the 
child  before  it  can  be  allowed  to  stand,  yet  in 
this  case  the  lower  Court  refused  to  set  aside 
ft  settlement  made  by  a  son  of  a  reversion  on 


the  father's  life,  which  had  not  come  into 
possession,  in  favor  of  his  father  and  his 
father's  second  family,  on  the  ground  of  laches 
on  the  part  of  the  son,  who  for  seven  years 
after  he  left  his  father's  protection  took  no 
steps  to  set  aside  the  settlement.  But  His 
Lordship  struck  out  of  the  settlement  a 
power  given  to  the  father  to  revoke  the  trusts 
of  a  part  of  the  property  and  to  deal  with  it 
as  he  pleased,  on  the  ground  that  the  power 
was  unreasonable,  and  the  son  did  not  appear 
to  understand  it. 


L.J.  J.  Dec.  22. 

HEASMANxr.  PEARSE. 

I  Vill — Construction — Remoteness — Join  t 
tenancy-^Tenancy  in  common. 

In  this  case  the  L.  J.  J.  (overruling  an 
order  of  V.  C.  M.)  held  that  the  proviso  at 
the  end  of  a  will  respecting  the  issue  of 
deceased  issue  taking  their  parent's  shares 
was  i)Ot  void  for  remoteness,  inasmuch  as  it 
was  dependent  on  the  termination  of  an 
estate  tail,  the  effect  of  it  being  to  extend  the 
meaning  of  the  word  issue  to  remoter  descend- 
ants of  the  issue  of  a  deceased  child  who 
should  survive  the  period  of  distribution  ;  so 
that,  although  the  gift  to  each  class  of  issue 
would  be  originally  in  joint-tenancy  inter  se^ 
yet  if  any  one  of  such  classi^died  leaving  issue, 
the  joint-tenancy  would  be  severed  as  to  his 
share,  and  would  go  to  his  issue. 


M.  R. 


Jan.  II. 


RENNIEv.  MORRJS. 


Tra  nsfer  of  Sh  a  res — Infa  n  t  Transferee —  Usage 
of  Stock  Exchange — Liability  of  jfobber, 

• 
By  the  usage  of  the  stock  exchange  (bind- 
ing on  the  Court  when  not  contrary  to  law), 
a  jobber,  in  purchasing  shares,  is  considered 
to  have  fulfilled  his  contract  with  the  vend- 
or's  broker  if  on  the  "  name-day"  he  gave 
the  broker  the  name  of  the  transferee  and  paid 
the  price  of  the  shares,  and  is  not  liable  (as 
held  iii  this  case)  though  the  transferee  was 
an  infant  but  unknown  to  him  at  the  time. 


V.  C.  M.  Jan.  11. 

HADLEY  v.  McDOUGALL. 

Production  of  Document — Entry  in  Partner- 
ship book — Individual  Transaction. 

WuERB  an  entry  is  made  in  a  partnership- 
book  of  a  transaction  made  by  a  partner  on  bis 
sole  account,  the  production  of  the  partner- 
ship-book may  be  enforced. 
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V.  C.  B. 


Jan.  II. 


/«  r^  EUROPEAN  CENTRAL  RAILWAY  CO. 

SYKES'  CASE. 

Company — Directors*  Fees — Fraudulen t 

Preference. 

The  payment  of  their  calls  in  advance  by 
the  directors  under  a  clause  in  the  articles 
of  association  empowering  any  shareholder 
to  do  so,  followed  by  the  immediate  appropria- 
tion of  the  money  so  raised  in  payment  of  their 
own  fees,  was  held  to  be  invalid  and  as  not 
made,  and  therefore  incapable  of  relieving 
them  from  all  further  liability  on  their  shares. 


M.  R. 


NESHAM  V.  SELBY. 


Jan.  12. 


Agreement  for  Lease — Memorandum  in 
Writtng — Correspondence^Staiute  of  Frauds, 

In  this  case  a  correspondence  (consisting  of 
two  letters  signed  by  the  defendant,  one 
containing  the  terms  of  a  parol  agreement  to 
take  a  lease  of  a  house,  and  the  other  written 
on  the  following  day  supplying  an  omission  in 
the  former  letter  as  to  the  commencement  of 
the  lease)  was  held  to  amount  only  to  a  nego- 
tiation, and  not  to  constitute  an  agreement  for 
the  specific  performance  of  which  a  suit  could 
be  brought,  the  M.^.  holding  that  the  former 
letter  was  not  a  sufficient  memorandum  to 
satisfy  the  Statute  of  Frauds. 


V.  C.  W.  J  AST.  12. 

WILKINSON  ».  JOUHIN. 
Ward  of  Court — Marriage — Setilemeitt, 

A  Yoi'NG  lady  married  whilst  a  minor, 
both  she  and  her  husband  not  having  the 
slightest  knowledge  of  her  being  a  vard  df 
the  Court  and  entitled  to  a  small  fund  in 
Court.  Upon  petition  to  obtain  a  setilemcni 
of  the  fund,  the  V.  C.  settled  the  fund  on  her 
for  life  for  her  separate  use,  and  remainder  to 
her  children,  with  power  to  appoint  by  will 
only  to  her  husband  a  life- interest  in  the  fnod 


V.  C.  W.  Jan.  ij. 

In  re  SHILLITOE'S  ESTATE. 

SHILLITOE  V.  SHILLITGE. 

Husband  and  Wife — W^ife^s  Chose-in-aciion-^ 
No  Settlement — Reduction  into  fiossessioa 
of  Husband. 

Where  a  wife's  chose-in-action  was  re- 
duced into  possession  by  the  husband  and 
not  settled,  and  he  died  soon  after  the  marri* 
age  insolvent,  the  Court  was  obliged  to  order 
payment  of  the  money  over  to  the  husband's 
estate  instead  of  to  the  widow. 


V.  C.  M.  Jan,  12. 

In  re  EUROPEAN  ASSURANCE  SOCIETY. 

Assurance  Society — Compulsory  Winding-up — 
Meeting  of  Policy-holders. 

Whkn  there  is  no»scheme  suggested  for 
keeping  agoing  a  company  in  liquidation, 
there  is  no  necessity  for  calling  a  meeting  of 
the  policy-holders,  and  the  best  thing  to  be 
done  is  to  get  an  order  for  winding  it  up 
compulsorily. 

V.  C.  W.  .   Jan.  12. 

In  re  BELFAST  TRAMWAYS  COMPANY. 

Co  mpany —  Windings  up — Pet  it  io  n  of  fully 
paid-up  Shareholder, 

In  this  case  it  was  held  that  the  request  of 
a  fully  paid-up  shareholder  for  the  return  of 
part  of  his  purchase-money,  and  the  refusal 
of  the  company  to  do  so,  afforded  no  ground 
for  his  presenting  a  petition  to  wind-up  the 
company  compulsorily,  a  resolution  having 
been  passed  at  a  meeting  of  the  Company  to 
wind  it  up  voluntarily. 


Common  lak 

Q.  B.  Jan.  11. 

LLOYD  AND  ANOTHER  9.  FLEMING. 
LIi3Y0  AND  ANOTHER  V.  SPENCC. 

Marine  Assurance — Assignment  of  Policy — Ac* 
tion  by  Assignee  after  Loss — j/  &  ji  Vic, 
C.86. 

In  this  case  it  was  held  that,  after  a  loss 
of  goods  by  ttie  perils  insured  against,  a  policy 
of  marine  assurance  could  be  assigned  under 
31  &  32  Vic,  c.  86,  so  as  to  enable  the 
assignee  to  sue  on  it. 


P.  &  M.  Jan.  16. 

SIDEBOTTOM  and  HOLME  v.SIDEBOTTOM. 

Will — Residuary  Legatee — Failure  of  Issue 

.ascertained. 

Testator  gave  the  residue  of  his  estate  to  I 
his  brothers,  W  and  J,  in  trust  for  any  child 
living  at  his  death  or  born  in  due  time  after- 
wards, and  on  failure  of  trust  to  such  of 
his  brothers,  W  and  J,  as  should  be  livinf 
at  the  time  that  the  failure  of  the  trust  is 
ascertained.  Testator  died  on  30th  Januaiy 
without  any  child  living  or  born  afterwards, 
and  J  died  on  i4ih  February  following.  W 
on  citation  to  take  out  probate  or  administra- 
tion  did  not  appear.  Administration  with 
will  annexed  to  J's  executors  was  applied  for 
on  the  ground  that  the  failure  of  the  pre- 
vious trust  was  ascertained  by  the  death  of 
the  testator,  as  per  1  '  Jarman  on  WUU  797, 
n.  (d),  and  granted. 
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/ft?      ♦«  ♦  ^-  '  ^^^^8^^  ^^®  ""^'"^  notice  to  treat  did  not  con- 

w  Q  H  t  V  §♦  I  stitute  a  contract,  yet  when  the  price  had 

'  been  fixed  by  an  arbitrator,  there  was  a  con* 
Jan.  13.  i  tract  which  could  be  enforced  in  equity. 

In  re  LADY  AMHERST'S  TRUSTS. 


^nant    for    Life— Cesser    of  Life    Estate — 
Part  from**  ^Liquidation — Forfeiture, 

^Testatrix  by  will  gave  B  a  life-estate  in 
income  of  certain  consols  with  remainder 
his  children,  provided  that  if  B  should  at 
jny  time  or  in  any  manner  **  part  from  *'  the 
come  (in  whole  or  part)  until  due,  his  right 
d  interest  in  such  income  shall  cease 
d  determine  as  if  he  were  actually  dead. 
B  filed  a  petition  for  liquidation ;  but  after- 
Vards,  at  a  general  meeting  of  creditors,  a 
special  resolution  was  passed,  declaring  that 
B*s  affairs  should  be  liquidated  by  arrange- 
)bent  and  not  in  bankruptcy,  and  a  trustee 
was  appointed  without  a  committee  of  in- 
Ipection.  Held  that  the  filing  of  the  petition 
fcr  liquidation  operated  as  a  forfeiture  of  B's 
I  life-estate. 


M.  R. 


Jan.  15. 


ELSE  r.  ELSE. 


V.  C.  W. 


Jan.  13. 


In  re  BARBER. 


Vendor  and  Purchaser — Sale  by  Court^Condi-' 
tion  as  to  coiumeiicement  of  Title — Prior  Title 
bad. 

The  question  in  this  case  was  whether,  in 
a  sale  by  order  of  the  Court  under  conditions 
of  sale  which  provided  that  the  title  should 
commence  with  a  conveyance  on  a  sale  in  1838, 
the  purchaser  was  bound,  notwithstanding  that 
he  had  discovered  that  the  vendor  in  1838  was 
still  alive  and  childless,  and  claimed  under  a 
will  by  which  the  property  in  question  was 
devised  to  him  in  fee  but  followed  by  a  gift 
over  in  the  event  of  his  dying  leaving  no 
children.  The  M.  R.  held  that  the  title  was 
I  bad, and  not  binding  on  the  purchaser  in  a  sale 
by  the  Court,  without  deciding  what  the  case 
might  be  on  an  ordinary  sale. 


iiarriage  Articles — Covenant  to  effect  and  assign 
Policies — Policies  effected — No  Assignment, 

Bv  articles  of  agreement  made  on  his  mar- 

,Tiage,   B   covenanted   to  effect  a  policy  or 

policies  of  assurance  on  his  life  within  12 

moBihs  of  the  date  thereof,  and  to  assign  the 

same  to  the  trustees  of  the  articles  on  the 

trusts  thereof.     At  the  time  of  the    marriage 

there  existed  four  policies  on  his  life  subject 

to  certain  charges,  and  B  afterwards  effected 

"two others  and  died  insolvent  2\  years  after 

^his  marriage,  without  having  assigned  the 

two  new  policies  to  his  trustees.     Held  upon 

the  evidence  that  these   two  policies  were 

within  the  covenant. 


M.  R. 


Jan.  15. 


COOPER  V,  KYNOCK. 


^-  C.  Jan.  15. 

HARDING  V,  METROPOLITAN  RAILWAY  Co. 

Compulsory  Purchase — Contract — Leaseholds — 

Assignment. 

In  this  case  a  railway  company,  the  pur- 
chaser of  certain  leasehold  lands,  was  com- 
pelled to  accept  the  assignment  of  the  lease 
and  to  covenant  for  indemnity,  the  L.  C. 
holding  that  the  assignor  of  leaseholds  was 
entitled  to  a  covenant  of  indemnity ;  and  that. 


Settlement — Constru3ion — Estate  of  Trustee-^ 
Rule  in  Sh  el  leys  Case, 

By  a  settlement  made  on  the  marriage  of 
plaintiff  and  her  late  husband,  certain  real 
estate  was  limited  to  the  use  of  her  father 
and  mother  successively  during  their  respec- 
tive lives,  with  remainder  (in  case  of  plaintiff's 
diseoverture  at  the  death  of  her  mother)  to 
the  use  of  plaintiff  in  fee,  hut  (in  case  she 
should  then  happen  to  be  married)  to  the  use 
of  a^trustee,  his  heirs  and  assigns,  upon  trust 
to  pay  the  rents  and  profits  to  plaintiff  for 
life  for  her  separate  use,  with  power  to  her 
to  appoint  by  will,  and  in  default  of  such 
appointment  to  the  use  of  her  heirs  and 
assigns.  Held  that  plaintiff  was  not  entitled 
to  an  estate  in  fee-simple ;  that  the  estate  of  the' 
trustee  was  confined  to  the  life  of  the  plaint- 
iff; and  that  the  limitation  to  the  plaintiff's 
heirs  and  assigns  was  legal  and  did  not  coalesce 
with  her  equitable  life-estate.  "* 

B 
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Bankruptcy. 

Ex  parte  SiR  PETER  TAIT. 
In  re  TAIT  &  Co. 

Bankruptcy  Ac9,  j86g — Injun«^ion — Deed  of 

Inspehorship. 

In-  this  case  the  Chief  Judge,  acting  un- 
der section  72  of  the  Bankruptcy  Act,  1869, 
granted  an  injunction  restraining  a  creditor, 
whose  claim  to  prove  against  the  estate  of  a 
firm,  under  a  deed  of  inspectorship  mide 
between   the   firm   and   their   creditors,   for 
arrears  of  salary  due  to  him  by  the  tirm  had 
not  been  admitted  by  the  inspectors,  from  > 
continuing  proceedings  commenced  by  him  1 
against  a  partner  of  the  said  firm  for  the  | 
recovery  of  the  said  debt  due  to' him  from; 
the  firm,  and  also  for  a  private  debt  due  to 
him  from  the  said  partner. 


V.  C.  M.  Jan.  16.  ! 

//»  re  IMPERIAL  ANGLO-GERMAN  BANK.     , 

Company-^To  he  registered  according  to  Law   I 
of  Germany — Winding-up, 

This  was  an  association  of  more  than  seven  \ 
persons,  which  was  to  be  registered  according 
to  the  law  of  Germany,  the  prospectus 
*  stating  that,  according  to  that  law,  all  the 
deposits  would  have  to  be  returned  in  full  in 
case  the  company  %'as  not  formed  and  regis- 
tered. Upon  failure  to  obtain  shareholders 
in  Germany,  the  project  for  forming  the  bank 
was  abandoned  ;  and  the  directors  having 
expressed  their  intention  to  return  the 
deposits  in  full,  a  winding-up  order  was  made 
upon  the  petition  of  an  advertising  agent, 
who  had  expended  a  large  sum  of  money 
for  advertising  the  company,  and  of  two 
clerks  in  the  Compan^r  claiming  payment  of 
their  salaries,  the  V.  C.  holding  that  the  order 
for  publishing  advertisements  having  been 
given  by  the  duly  appointed  secretary,  with 
the  approbation  of  the  directors,  they  were 
liable;  and  that  this  was  an  association  that 
could  be  wound-up  under  the  Act  of  1362. 


Jan.  15.  the  consent  of  the  majority  of  tbeir  guardi- 
ans or  trustees,  to  be  settled  for  their 
separate  use  with  power  to  dispose  of  tbe 
same  by  deed  or  will  among  their  issue  i 
there  be-  issue,  or  (if  none)  as  thej  should 
think  fit  respectively,  with  remainder  (» 
case  any  of  them  died  under  2 1  or  unmarrifd) 
to  the  other  grand-daughters  or  their  issae, 
to  be  settled  or  secured  in  like  manner  n 
their  original  portions  ;  and  if  all  died  under 
21  and  unmarried,  to  sink  into  the  residue  ol 
his  personal  estate  which  he  gave  after  tke 
death  of  his  daughter  to  his  two  grandsoas. 
Upon  a  special  case  filed  by  two  uomanied 
daughters  against  the  residuary  legatees  Ui 
determine  the  nature  of  plaintiff's  interest 
in  their  respective  legacies,  the  L.  C.  agreed 
with  V.  C.  B.  that  the  plaintiffs  took  only  a 
life-interest  in  their  respective  legacies,  b^ 
declined  to  declare  future  interests  upon  a 
special  case. 


L.  C. 


Jan.  16. 


SAVAGE  V.  TYERS. 


Will-^Construction — Direction  to  settle  upon 
Marriage-Especial  Case — Future  interests,. 

Testator  gave  shares  in  certain  companies 
"for  the  benefit  of  three  of  his  grand-daugh- 
ters and  their  issue  respectively,  and  also  a 
leasehold  house  for  the  benefit  of  a  fourth 
grand-daughter  and  her  issue,  upon  their 
attaining  21  op  before  upon  marriage  with 


Common  lak 

Q.  B.  Jan.  13. 

JONES  AND  WIFE  v.  CUTHBERTSON. 

Husband  and  Wife — Loan — Mortgage  of  Wifti 

Separate  Property, 

A  LOAN  was  obtained  by  a  mortgage  effect- 
ed by  both  husband  and  wife  on  real  property 
settled  to  wife's    separate  use   in    order  to 
enable  the  husband  to  pay  off  a  debt  and 
the  wife  to  build  and  repair  some  cotUges 
on  her  property,   husband  and   wife  each 
depositing  a  policy  on  his  and  her  life  f<v  a 
like  amount.    The  husband  covenanted  for 
the  payment  of  the  money  borrowed,  and 
both   gave  the   solicitor  who   was  advising 
them  a  joint  authority  to  receive  the  money 
from  the   mortgagee.     The    solicitor,    after 
paying  off  the  husband's  debt,  kept  a  portion  ' 
of  the  money  in  payment  of  a  debt  due  to 
him  from  the  husband,  and  handed  oyer  the 
balance  only  to  them.     Upon  an  acdon  by 
husband  and  wife  against  the  solicitor  Thk 
Court,  considering  that  defendant  had  fail 
knowledge  of  the  facts,  and  had  been  em- 
ployed to  carry  out  the   several  objects  of 
the  plaintiffs,  held  that  the  money  received 
by  him  had  been  received  as  agent  for  the 
plaintiffs  to  carry  those  objects  into  effect, 
and  that  he  could  not,  against  the  will  of  the 
parlies,  treat  the  transaction  as  a  redaction 
into  possession  by  the  husband,  on  his  own 
account  and  for  his  own  purpose,  of  a  chose* 
in-action  of  the  wife,  and  gave  judgment 
for  the  plaintiffs. 


l72.] 
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C.  Jan*.  17. 

SINNETT  V,  HERBERT. 

hrimain — Endowment  of  future  Church'^ 
Cy 'fires — 4J  Geo.  11/.,  c,  108, 

In  this  case  the  L.  C.  ruled  that  the  bequest 
an  endowment  of   a  future  church  was 
good   charitable   gift;    but  before  decid- 
as  to  the  applicability  of  the  doctrine  of 
f'PreSf   directed  an    inquiry   whether    the 
[uesi  could  be  employed  in  endowing  a 
church  at  the  place  mentioned  in  the 
111.     As   to   the  effect   of  the   Sjtatute  of 
Geo.  III.,  c.  108,  his  Lordship  considered 
|kat  ;^50O  out  of  the  mixed  personalty  was 
»ltcable  to  the  erection  of  a  new  church, 
tving  all  the  pure  personalty  applicable  to 
endowment. 


W»  C,  B.  Jan.  18. 

Sfeff  NORTH-WEST  OF  IRELAND  DEEPSEA 
FISHING  COMPANY. 

Company—^  Volu n  tary  Winding'  up-^Credi* 

tor's  Lien, 


r 


i 


\  In  this  case  the  V.  C.  ruled  that  a  volun- 
mxy  winding-up  did  not  differ  from  any  other 
tinding-up,  and  that,  upon  the  passing  of  a 
lesolution  by  a  company  to  wind  up  volun- 
Iwily,  the  right  to  all  property  of  the  com- 

y  at  once  became  vested  in  the  liqui- 
tors,  so  that  the  lien  could  thereafter  be 

blished  against  it. 


V.  C^  B. 


Jan.  18. 


FORD  V.  FOSTER. 


I  Trade-mark — Onus  of  proving. 

■  In  this  case  the  V.  C.  held  that  plaintiff, 
whilst  claiming  a  trade-mark  in  the  words 
*R.  Ford's  Eureka  Shirt/*  had  prayed  for 
relief  as  to  ahirts  marked  "  Eureka"  only, 
which  word  was  not  the  trade-mark  he 
claimed,  and  that  the  plaintiff,  coming  to  a 
Court  (A  Equity  for  protection  of  a  right, 
WW  bound  to  show  that  he  had  exercised 
that  right  honestly. 


Jan.  19. 


^.  C.  B. 

CADMAN  V.  CADMAN. 

W^i// — Construction — Navigation  Shares. 

In  this  case  the  V.  C.  was  of  opinion  that 
the  effect  of  the  South  Yorkshire  Railway 
Act,  1847,  was  that  the  testator's  navigation 

Vol  XVII. 


shares  became  converted  in  equity  and  passed 
under  the  bequest  of  personal  estate;  but 
that,  even  assuming  that  they  remained  in 
their  original  condition  of  real  estate,  they 
would  pass,  with  reference  to  the  general 
scope  of  the  will,  under  the  words '"  personal 
estate  and  effects.'' 


V.  c.  M. 


Jan.  19* 


ROBINS  r.  GOLDINGHAM. 


Solicitor  and  Client— Papers  of  Suit— Lien  for 
Costs — Discharge  by  Client. 

A  SOLICITOR  applied  to  his  client  for 
money  to  pay  counsel's  fees,  and  not  being 
furnished  with  any.  declined  to  act  further  in 
the  suit  and  to  hand  over  the  papers  relating 
to  the  suit  until  he  was  paid  his  bill  of 
costs.  Upon  motion  to  compel  the  solicitor  to 
hand  over  the  papers,  the  V.  C.  held  that 
instead  of  the  solicitor  having  been  discharged 
by  the  client,  it  was  a  discharge  by  the 
solicitor,  and  that  he  was  not  entitled  to 
keep  the  papers. 


M.  R. 


SMITH  V.  STONE. 


Jan.  19. 


Will — Co ns true t ion — Shares  to  Dau^h ters-^ 
Daughter  dying  in  Testator's^  lifetime'^ 
Intestacy,  9 

Testator  directed  a  moiety  of  his  general 
trust  fund  to  be  divided  into  five  parts,  and 
one-fifth  to  be  given  to  each  of  his  three 
daughters  and  two* fifths  to  his  son,  provided 
that  if  his  son  or  any  of  his  daughters  should 
die  in  his  lifetime  without  leaving  issue 
living  at  the  death  of  the  testator,  the  shares 
given  to  his  son  and  to  each  of  his  daughters 
so  dying  should  sink  iflto  and  form  part  of 
his  general  trust  fund  as  if  the  name  of  the 
said  son  and  daughter  had  never  appeared 
in  the  will.  Testator  died»  one  of  his 
daughters  having  predeceased  him ;  and  upon 
a  suit  instituted  to  obtain  the  opinion  of  the 
Court  as  to  who  were  entitled  to  her  share, 
the  M.  R.  held  that  there  was  an  intestacy  as 
to  the  whole  share  in  question. 


M.  R. 


PALMER  V,  NEWELL. 


Jan.  19. 


Settlement —  Construction —  Gift  to  pay  a  sum 
not  exceeding  J(^joo^Discretion  of  Trustees, 

A  SETTLOR  covenanted  with  his  trustees  that 
if  R  B  attained  21  either  before  or  after 
settlor'sdeath^the  heirs,  executors,  or  adminis* 
trators  of  the  settlor  should  at  such  time 


Brief  Notts 
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after  his  death  or  after  R  B  attained  21 
(whichever  should  last  happen),  as  the 
trustees  or  the  survivors  or  survivor  0/  them 
should  in  their  or  his  uncontrolled  discre- 
tion think  fit,  pay  R  B  ^f  300  in  one  sum 
or  from  time  to  time  in  various  sums.  R  B 
survived  the  settlor,  and  on  attaining  21 
applied  to  the  trustees  for  the  ^f  300.  They 
paid  him  £^  and  expressed  their  intention 
'to  exercise  their  discretion  for  his  benefit 
no  further;  whereupon  a  suit  having  been 
instituted  for  the  administration  of  the  trusts, 
R  B  presented  a  petition  asking  for  pay- 
ment of  the  remaining  ^f  295  ;  and  the  M.  R. 
held  that  the  discretion  of  the  trustees  was 
confined  to  the  time  at  which  the  sum  or 
sums  were  to  be  paid  to  R  B,  and  that  R  B 
was  entitled  to  be  paid  the  full  sum  of 
/'300  at  the  death  of  the  surviving  trustee 
if  the  trustees  did  not  exercise  their  discre- 
tion sooner ;  and  as  they  had  announced  their 
intention  against  further  exercising  their 
discretion,  the  M.  R.  ordered  payment  of  the 
\^295  to  RB. 


the  Company  informed  hhn  of  the  allotmeil 
having  been  cancelled.  Held  that  the  direc- 
tors had  no  power  to  cancel  an  actn^ 
allotment. 


V.  C.  M.  Jan.  20. 

ROLLINS  v.HINCKS. 
Patent — Threats  of  Legal  Proceedings, 

In  this  case  the  V.  C,  in  making  an  order 
to  restrain  the  publication  of  a  circular,  held 
that  there  was  no  presumption  in  favor  of  the 
vaKdity  of  a  patent,  and  that  a  patentee  had 
no  right  to  issue  circulars  calculated  to  inti- 
midate persons  from  buying  the  articles  of 
rival  manufacturers  without  being  prepared 
to  assert  his  legal  right  to  his  patent. 

•V»  C.  B.  Jan.  20. 

In  re  UNITED  PGRTS  AND  GENERAL 
INSURANCE    COMPANY. 

ADAM'S  CASE. 

Winding-up —  Contributory —  Allotment^' 

Cancelment, 

The  B.  Company  became  amalgamated 

•^Ub  the  U.  P.  Company  under  an  agreement 

etitered  into  in  March   1869,  accordFftg  to 

which   each  B.  shareholder  was  entitled  to 

receive  one  £1  share  in  the  U.  P,  Company 

for  every  share  with  £2  paid  thereon*in  the 

B.  Company.     In  April   1869,  A,  a  director 

and  shareholder  in  the  B.  Company,  signed 

tbc  printed  form  of  application  for  50  shares 

•In  the  U.  P.  Company,  by  which  he  expresslv 

agreed  tp  receive  the  same,  and  authorized 

the  direetors    to    insert   his   name    in    the 

•  register     of     shareholders.    A     afterwards 

^di^lined  to  accept  shares,  and  the  solicitor  of 


V.  C.  w.  jAS. ». 

In  re  CLINTON'S  TRUST. 

Marriage  Settlement — Court  to  settle  Aftte^ 
acquired  Property — Construction — •*  SIM 
become  entitled  J* 

Where  a  marriage  settlement  contaioed 
a  covenant  by  a  husband  and  wife  joiniir 
and  separately  that  "  if  at  any  time  or  times 
after  the  solemnization  of  the  intended  mir-^ 
riage,  and  during  the  joint  lives  of  hnsbaadi 
and  wife,  they,  or  either  of  them  in  |0; 
right,  shall,  by  gift,  descent,  succession.  m\ 
otherwise  howsoever,  become  entitled  09 
any  real  or  personal  estate,  property,  or 
effects  of  the  value  or  to  the  amount  of  £i0tt^ 
or  upwards  at  any  one  time,"  the  same  shooU 
be  paid  to  the  trustees  upon  the  trusts  de-^ 
dared,  and  the  reversionary  interest  fell 
into  possession  during  the  coverture,  it  was 
held  by  the  V.  C.  that  the  words  '*sliifl 
become  entitled"  meant  in  this  case  iMT 
become  entitled  in  possession  during  tlr 
coverture,  and  that  the  fund  was  bound  \tj 
the  covenant. 


Ex. 


Commntt  ia&j. 


MOUFLET  V,  COLE. 


Jah,  17. 


Covenant  not  to  carry  on  Trade  vithin  cerUiu 
Distance — Mode  of  Measurement.  ' 

In  this  case  the  Court  hetd  that  the 
proper  mode  of  measurement  of  the  distance 
within  which  a  covenant  not  to  carry  on  i£ 
trade  was  to  prevail  was  in  a  direct  liis^ 
"  as  the  crow  flies." 


Ex.  %  ja».  I^ 

WILSON  V.  HOBSON  and  another. 

Executors  of  Executrix  de  son  tort — Liability 
for  Breach  of  Contract  by  Person  whose  As* 
sets  intermeddled  with. 

In  this  case  the  Court  held  that  the 
executors  of  an  executrix  de  son  tort  were 
not  liable  for  a  breach  of  contract  by  the 
person  with  whose  assets  the  executrix  de 
son  tort  had  intermeddled. 


t^»] 
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.  R.  Jan.  22. 

LABOUCHERE  v.  DAWsON. 

Vendor  and  Purchaser — Sale  of  Business  and 
Good-will — New  Business  by  Vendor — SoH- 
,    citing  Customers  of  old  Business, 

Defendant,  who  had,  on  the  death  of  his 
ner,  concurred  in  a  sale  to  plaintiffs  of 
ir  brewery  business  as  a  going  concern, 
luding  the  good-will  of  the  business  and 
le  exclusive  right  to  use  the  name  of  the 
"firm,  was  restrained  from  applying  to  a 
^tner  of  tbe   old  firm  prior  to  the  sale 
reof  to    the  plaintiffs,   privately  by  letter 
personally,  or  by  his  partners,  travellers, 
ants,  or  agents,  asking  such  customer  to 
btinue  dealing  with   defendant  or  not  to 
*  with  plaintiff. 

C.  Jan.  22. 

KEMP  V.  S.  E.  RAILWAY  COMPANY. 

ilway  Company — Agreementwith  Landowner 
—  Time — Lrnd  required, 

A  RAILWAY  company,  whose  compulsory 

ers   of    taking   land    were   to   cease   in 

ril  1865,  and  the  railway  was  to  be  com- 

ted  in  June  1867,  agreed  with  the  land- 

ner  to  buy  for  £2,000  ten  acres  of  land 

ith  an  additional  acre  for  the  station,  and 

|f  more  than  one  acre  was  required  for  the 

tttttion  or  any  additional  ground  for  any  pur- 

!pose,  to  pay  for   the  same   at  the  rate   of 

£iQO  an  acre.     By  some  mistake  it  was  not 

imtil  May    1865    that  they   gave   notice   to 

treat  for  four  additional  acres  required  for  the 

^tion,  and  they  entered  on  about  four  acres 

pb  May  1867,  having  already  been  in  occupa- 

Ltioa  of  some  land  covered  by  the  slipping 

.of  an  embankment.     Held   that  the  com- 

ikpany  were  entitled   under   their  agreement 

^o  take  a  reasonable  quantity,  if  necessary,  at 

tbe  rate  of  ;f  100  per  acre,   and   that  this 

power  would  cease   when  the  time  for  con; 

struclion  ended,  but  that  the  land  covered  by 

slips  did  not  come  under  the  agreement,  and 

must  be  taken   under  the  povirers   given  to 

the  Board  of  Trade. 


•^«R«  Jan.  23. 

COHEN  V.  WATSON. 

Vendor  and  Purchaser — Specific  performance 

— Delay, 

This  was  a  bill   filed   for  specific   per- 
formance of  a  contract  of  sale  of  certain 


leasehold  property  by  auction  ;  and  the  M.  R, 
held  that,  though  the  plaintiffs  were  right 
in  refusing  to  comply  with  tbe  defendant's, 
request,  yet  as  the  defendant's  letter  to  the 
auctioneer  asking  for  a  return  of  his  deposit 
was  a  complete  repudiation  of  the  contract, 
and  as  the  auctioneer  was  the  plaintiffs' 
agent  and  therefore  must  be  taken  to  have 
known  of  the  letter,  the  plaintiffs  had,  by 
not  filing  their  bill  for  nearly  two  years 
afterwards,  come  too  late  to  obtain  relief  in 
that  Court. 


M.  R. 


Jan.  23.: 


GOUGH  v.  SMITH. 


Breach  of  Trust — Liability  of  Co-trustees, 

A  AND  B  were  trustees  under  a  marriage 
settlement  to  collect  C's  share  of  certain 
fee  farm  rents.  A  collected  C's  share  of  the 
rents,  and  paid  the  same  to  C  till  Lady-day 
1861,  when  he  discontinued  doing  so.  C 
brought  A's  default  to  B's  notice,  but  ex- 
pressed no  desire  that  he  should  take  legal 
proceedings  to  compel  A  to  perform  his 
duty  as  trustee.  C  filed  a  bill  against  both  • 
A  and  B,  seeking  for  an  account  and  pay- 
ment of  her  share  of  ilje  fee  farm  rents; 
and  the  M.  R.  held  that  A  and  B  were 
jointly  and  severally  liable  for  C's  share  of 
the  rents  received  since  Lady-day  1862  ;  that 
it  was  B's  duty,  on  A's  default  being  brought 
to  her  attention,  to  give  notice  to  the  tenants 
not  to  pay  C's  share  of  the  rents  to  A  alone ; 
and  if  this  failed  to  make  A  perform  bis 
dutv  as  trustee,  then  to  file  a  bill. 


V.  C.  M.  Jan.  24. 

RUBERY  V.  GRANT. 

Exception  to  Bill — Scandalous  and  Imper- 
tinent matter. 

In  this  case  the  V.  C.  allowed  an  excep- 
tion to  a  paragraph  in  a  bill  charging  defend- 
ant with  dishonesty  and  fraud,  holding 
that  such  a  charge  could  not  be  permitted 
unless  it  was  relevant  to  the  matter  in  issue 
between  the  parties;  but  as  in  the  prayer 
of  the  bill  no  relief  was  founded  upon  thi^ 
charge  of  fraud,  the  V.  C.  considered  that 
the  allegation  was  not  pertinent  to  the  issue  * 
raised  between  the  parlies,  and  ordered  the 
scandalous  matter  to  be  expunged. 
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V.  C.  B.  Jan.  34. 

GOMPERTZ  V.  KENSIT. 

Marriage  Act  (4  Geo,  IV, ^  c,  y6J  —  Undue 
publication  0/  Banns — Presumption  in  favor 
of  Marriage, 

Plaintiff,  as  one  of  the  trustees  of  his 
daughter's  marriage  settlement  of  a  rever- 
sionary interest  in  certain  shares  to  which, 
by  the  bill  of  a  testatrix,  she  was  entitled 
in  reversion  expectant  on  the  death  of  a 
tenant  for  life,  applied  on  the  death  of  the 
tenant  for  life  to  the  executor  of  testatrix^s 
executor,  who  refused  to  transfer  them  on  the 
allegation  that  the  plaintiff's  marriage  was 
invalid,  because  without  due  publication  of 
banns  under  4  Geo.  IV.,  c.  76,  s.  33,  the 
irregularity  consisting  of  the  omission  of 
plaintiff's  and  his  wife's  first  Christian  names 
from  the  register  of  banns.  The  V.  C.  held 
that  there  was  no  direct  evidence  as  to  how 
the  banns  were  actually  published ;  noevidence 
of  the  wife's  complicity  in  any  irregularity ; 
and  the  evidence  of  the  plaintiff  as  to 
motive  was  uncontradicted.  The  presump- 
tion in  favor  of  the  marriage  must  prevail, 
and  there  was  no  reasonable  ground  for  the 
refusal  by  the  defendant  of  the  plaintiff's 
request. 

P.  &  M.  Jan.  19. 

JONES  r.  JONES. 

Suit  for  yudicial  Separation — Wife's  Costs 
^^20  &  2t  Vic.t  c,  ^5,  .f5.  5/,  5^. 

In  an  appeal  before  the  full  Court  against 
a  decree  of  the  Judge  Ordinarr  dismissing 
a  wife's  petition  for  a  judicial  separation,  and 
refusing  to  condemn  the  respondent  in  any 
costs  incurred  by  the  petitioner,  held  that 
the  wife  was  entitled  to  alimony  pending  the 
appeal ;  that  the  decision  of  the  Judge  Ordi- 
nary was  not  against  the  evidence;  that  the 
20  &  21  Vic,  c.  85,  ss.  51  and  53,  gave  the 
Judge  Ordinary  full  authority  to  make  orders 
as  to  the  wife's  costs,  even  in  suits  for  judicial 
peparation;  and  that  in  the  present  cave  it 
was  a  proper  exercise  of  discretion  to  refuse 
to  order  the  husband  to  pay  his  wife's  costs. 


months  "  in  38  Geo.  III.  c.  87, 8. 1 ,  with  the  form 
of  affidavit  given  in  s.  2  and  the  form  of 
grant  in  s.  3,  was  of  opinion  that  the  period  at, 
which  an  executor  must  be  absent  from  this 
country  in  order  that  the  statute  might  h^Ve 
operation  was  at  or  after  the  expiraiioa  dt 
1 2  months  from  the  time  of  the  death  of  the 
testator. 


P.J&  M. 


J  Alt.  S3. 


TWISLETON  V.  TWISLETON. 

Dissolution  of  Marriage — Husband* s  Petitwm 
—  Withdrawal — A  limony. 

Husband's  petition  for  dissolution  of  mar« 
riage  was  filed  on  3rd  March  1871.  Wife's 
petition  for  alimony  was  filed  on  6tb  Decem- 
ber, and  was  not  answered.  The  Jiixit 
Ordinary,  in  dismissing  the  former  petitioc, 
held  that  the  mere  presentation  of  a  petitioo 
for  alimony  at  the  last  moment  was  not  suffi- 
cient to  oblige  the  Court  to  stay  its  hands, 
and  to  order  the  motion  for  dismissal  of  the 
petition  for  dissolution  to  stand  over  until  the 
husband  had  answered  the  petition  for  ali- 
mony and  paid  what  might  be  allotted  theft- 
on,  although  the  result  might  have  been 
different  had  the  wife  acted  promptly. 


Q.  B.  Jan.  »  . 

GEISSEL  AND  oiHBRS  V.  SMITH  and  diheis. 

Charter-party —  yustification  for  Breach  of-^ 
Blockade  of  Port  of  Discharge — Restraint  of 
Princes,  • 

In  this  case  the  blockade  of  the  \^on  of  dis- 
charge was  held  to  be  a  restraint  of  princes 
and  rulers  justifying  the  breach  of  a  charter- 
party. 


P.  &  M.  JAN.  23. 

In  the  goods  <?/  T.  R  U  D  D  Y. 

Executor  out  of  jurisdiction — 38  Geo.  IJl,^  c.  8y, 
ss,  /,  2,  s — ^^  ^''^  expiration  of  12  months 
from  Death  of  Testator, 

In  this  case.  Lord  Penzance,  comparing 
the   words   "at    the   expiration    of    twelve 


Ex.  Jan.  27. 

JAMESr.  LONDON  ANDS.W.  RAILWAY  CO. 

A  dm  ira  Ity  y //  risdiction — Inju  net  ion — 24  \  Vf .. 

r.  in,  s.  /,?. 

In  this  case  the  Court  held  that  the  Court 
of  Admiralty  had  no  power  under  24  Vic, 
c.  10,  s.  13,  to  issue  an  injunction  against  all 
actions  arising  out  of  a  collision  when  neither 
the  ship  nor  the  proceeds,  nor  anything  in 
the  op^pion  of  the  Court  equivalent  to  the 
proceeds,  were  under  arrest  at  the  time  d 
the  application. 
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Bankruptcy.  Jan.  22. 

Ejc  parte  APPLEBY  and  PIKE. 

•  Ex  parte  \S\QYi'E. 

'  In  re  WYCHE  and  BRYAN. 

Bankruptcy — Joint  and  Separate  Estate^Rent 
— Landlord  and  Tenant. 

W,  the  owner  in-fee  of  a  mill  and  some 
land    subject    to  a  mortgage,   entered    into 
partnership  with  others,  and  the  articles  of 
partnership      provided     that     the     business 
should  be  carried  on  upon  the  mill  and  pre- 
!  mises,  and   that  the  stock  and  effects  of  W 
should    be     valued   and    purchased    by    the 
partnership,  and  ihat  £t\o  per  annum  should 
be  allowed   and  paid  out  of  the  partnership 
property   to  W  for  the  rent  of  the  mill  and 
premises.     The  Chief  Judge   held  that  no 
lent  was  created  by  the  clause  in  the  part- 
nership   deed,  as   the    relation   of   landlord 
■  and   tenant    was   not   created    between    the 
parties;  and  that  the  claim  of  the  trustee  of 
the  joint  estate  must  be  preferred  to  that  of 
the  trustees  of  the  separate  estate. 


V.C.  M. 


BURGESS  V,  EVE. 


Jan.  25. 


[ 


Guarantee  of  Banker — Limited  or  continuing. 

In  this  case  the  question  was  as  to  the  con- 
struction of  the  following  guarantee  under  seal 
given  to  a  banker  by  a  father  on  behalf  of  his 
son;  **  In  consideration  of  your  discounting 
for  my  son  my  promissory  note   10  him  for 
/"ajOoo  dated  this  day  {>;iyable  rour  months 
after  date,  ani  of  the  sum  or  ^s.  tlie  receipt 
of  which*  1  hereby  acknowleUge,    1  deposit 
with  you  tne  scver.il  do.  umcnis  moniioned  in 
the   schedule    hereunder    written,    which    1 
agree  shall  remain  with  you  as  a  security  for 
the  payment  to  you  of  all  money  due,  or  to 
become  due,  from  him  to  the  said  company  on 
any  account  whatsoever,  includmg  charges  for 
interest,  commission,  and  all  costs,  charges, 
and  expenses  which  you  may  incur  in  enforc- 
ing orobtaining  payment  of  such  money,  or 
in  realizing  this  or  any  further  security.  And 
I  agree  to  pay  you  upon  demand  all  such 
money,  and  I  hereby  charge  the   heredita- 
ments and  premises  comprised  in  such  docu- 
ments respectively   with    payment   thereof." 
The  V.  C.  was  of  opinion  that  the  guarantee 
was  not  limited  to  the  promissory  note,  but 
was  a  continuing  guarantee  extending  to  all 
money  then  due,  or  to  become  due,'  from  the 
son  on  any  account  whatsoever. 


L.  c. 


Jan.  26. 


NEWILLiF.  NEWILL. 


Will^Construction^Gift  to  WifeandCh  ildren. 

Where  a  testator  devised  and  bequeathed 
all  his  property  unto  his  wife  for  the  use  and 
benefit  of  herself  and  all  his  children  whether 
born  of  her  or  his  former  wife,  it  was  held 
that  the  property  passed  to  the  wido^e  and 
children  as  joint  tenants. 


M.  R. 


LEMAN  V.  SAFFERY. 


Jan.  26. 


Settlement— Proviso  for  Cesser  on  Alienation  or 
Bankruptcy—Mortgage  of  Life  Interest. 

Bv  a  marriage  settlement  the  intended 
wife's  property  was  settled  upon  trust  during 
the  joint  lives  of  husband  and  wife,  after 
certain  payments,  to  pay  the  residue  of  the 
income  to  the  husband,  and  after  his  death 
upon  tiust  for  the  wife  and  children  of  the 
marriage,  provided  that,  **  in  case  the  hus- 
band shall  commit  any  act  of  bankruptcy,  or 
do  any  act  with  a  view  to  assign,  anticipate,  or 
incumber  any  interest  to  which  he  is  entitled 
under  or  by  virtue  of  these  presents  in  the 
trust  moneys  and  premises  hereby  settled,^ 
or  any  of  them,  or  any  part  thereof,  or  of* 
the  income  of  the  same  ....  then  the 
interest  of  the  said  husjfand  in  the  said  trust 
moneys,  funds  and  premises  shall  cease;" 
and  by  the  same  indenture  the  husband's 
propeny  was  settled  upon  him  for  his  life 
with  remainder  upon  other  trusts.  The 
husband  assigned  to  plaintiff  by  way  of 
mortgage  all  his  life  and  other  interest  under 
the  settlement  and  became  a  bankrupt.  Held 
that  the  proviso  for  cesser  in  the  event  of 
bankruptcy  or  alienarton  was  not  limited  to 
the  wife's  property  but  extended  to  the 
whole  settlement;  that  the  words  "hereby 
settled'  could  not  be  taken  to  mean  **  here- 
inbefore setded,''  so  as  to  limit  the  operation 
of  the  proviso  to  the  wife's  property;  and 
that  the  Court  could  not  rectify  the  settle- 
ment so  as  to  enable  the  plaintiff  to  enforce 
his  security  against  the  husband's  property 
comprised  in  the  latter  part  of  the  settle- 
ment. 


^-  ^'  ^-  Jan.  26. 

GRAY  '0.  SECKHAM. 

Company— Liquidation— Proof  of  Debts— Prin^ 
cipal  Debtor  and  Surety. 

YovK  directors  of  a  company  stood  secu- 
rity for  any  balance  that  might  be  due  fro 
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the  company  to  a  bank.  During  the  wind- 
ing-up of  the  company,  the  bank  recovered 
judgment  against  one  of  the  sureties  for  a 
portion  of  the  company's  certified  debt  to 
the  bank ;  and  upon  a  special  case  settled  by 
consent,  the  V.  C.  held  that  the  bank  was 
entitled  only  to  the  balance  after  deducting 
the  amount  received  by  the  bank  from  the 
aforesaid  surety  and  subject  to  the  deduction 
arising*  from  the  ruling  in  ex  parte  Turner 
(3  Ves.  243)- 


V.  C.  B.  hJ^a?. 

ANDERSON  v.  ANDERSON. 

]Vill—Republicatiou, 

In  this  case  it  was  held  that  a  codicil,  duly 
executed  and  attested,  and  confirming  a  will, 
had  the  effect  of  republishing  the  will  and 
rendering  it  a  new  and  original  disposition, 
thereby  curing  the  defect  attaching  to  a 
legacy  to  a  man  from  the  attestation  of  the 
will  by  the  man's  wife. 


V.  C.  vv. 


THOM  V.  SYDDALL. 


Jan.  27. 


Copyright  of  Desit^ns—'* Pattern  '"—Registra- 
»  tion — Novelty — Infringemeni, 

Where  an  inventor  moved  for  an  injunc- 
tion to  restrain  defe^lanls  from  infringing  a 
design  for  printing  calico,  and  defendants 
objected  (i)  that  plaintiff  had  registered  his 
**  pattern"  or  design  only  without  a  written 
description;  (2)  invention  not  novel ;  and  (3) 
no  infringement ;  the  V.  C.  decided  that  there 
had  been  no  substantial  or  even  colorable 
infringement  of  the  plaintiff's  design. 


C0mm0n  I;a&j. 

8.  B.  Jan.  34. 

ORREY  AND  ANOTHER  V.  PATON  A\'D  ANOTHEE. 

Marine  Insurance — Slip  Policy — Concealment 
Plaintiffs,  at  the  time  a  policy  was  effect-, 
ed  for  them,  concealed  from  the  defendants  a 
material  fact  then  known  to  plaintiffs  but  aot 
known  to  defendants  and  not  known  to  plain- 
tiffs until  after  the  slip  which  had  been  pre- 
viously made  was  initialed.  The  Coort,  <» 
the  authority  of  L.  R.,  6  Q.  B.  674,  gave 
judgment  for  plaintiffs. 

Ex.  Jan.  39. 

CROUCH  V.  TREGONNING. 
Landlord  and  Tenant — Assignment — Implied 

Indemnity* 
By  an  agreement  not  under  sea!,  plaintll!, 
the  tenant  of  a  farm,  professed  to  assign  the 
residue  of  his  interest  to  defendant,whoentered 
and  occupied  the  farm,  but  the  landlord  with- 
held his  license  (which  was  necessary  nnder 
the  plaintiff's  lease).     No  actual  legal  assigiH 
ment  was  ever  executed.     The  landlord  never 
accepted  defendant  as  his  tenant,  and  the  de* 
fendant  during  his  occupation  paid  rent  lo  tin 
landlord  for  the  plaintiff.  Held  that  there  vas 
no  promise  by  defendant  to  indemnify  plaiMiff 
against  rent,  to  be  implied  from  the  relatioa 
between  the  panies,  at  any  rate  after  defeod- 
ant's  actual  occupation  had  ceased,  aii4  thit 
no  relation  of  landlord  and  tenant  had  ever 
been  established  between  them. 


V.  C.  M. 


Jan.  27. 


///  re  GARNIKR. 


Trustee  Relief  Act — Discretion  of  the  Court — 
Lunatic — Curator  Bonis  under  French  Lano. 

An  English  subject  became  a  lunatic  while 
travelling  in  France.  He  was  confined  in  an 
asylum  in  Paris,  and  a  registrar  in  one^of 
the  French  Courts  was  appointed  the  curator 
bonis  of  the  lunatic.  The  curator  having; 
petitioned  for  payment  out  of  Court  to  hiift  of 
2^  sum  of  money  belonging:  to  the  lunatic 
which  had  been  paid  in  under  the  Trustees 
Relief  Act,  the  V.  C.  in  exercise  of  the 
discretion  vested  in  the  Court,  declined  to 
band  over  the  principal  to  a  foreign  curator, 
and  directed  all  costs  and  expenses  properly 
incurred  for  the  maintenance  of  the  lunatic 
to  be  paid  to  the  curator. 


Ex.  Jan.  ag. 

BRITTON  V.  GREAT  WESTERN  COTTON 

CO. 

Master  and  Servant — Dangerous  Machinery'^ 
Duty  to  Fence — Contributory  Segligencef 

In  an  action  brought  under  Lord  Camp- 
bell's Act  by  the  widow  and  child  of  a  person 
who  was  employed  by  the  defendant  to  stand 
on  the  edge  of  a  wheel -race  to  grease  the 
bearings  between  a  fly  and  spur-wheel  of  a 
steam-engine  and  who  was  caught  by  the  fly- 
wheel, whirled  into  the  air,  and  killed,  the 
Coi^RT  held  that  the  defendants  were  bound 
to  fence  the  place  where  the  deceased  was 
put  to  work,  and  that  the  dangerous  chsShicter 
of  the  employment  was  not  so  obvious  that 
he  must  necessarily  be  taken  to  have  known 
it ;  or  even  supposing  he  did  know  it,  that 
circumstance  taken  by  itself  was  not  enough 
to  enable  them  to  say  that  there  was  no  evi- 
dence which  ought  to  have  been  left  to  the 
jury;  and  that  as  the  jury  had  on  all  the 
facts  foupd  that  he  had  aot  been  guihy  of 
contributory  negligence,  thk  Court  saw  00 
reason  to  dissent  from  that  finding. 

f 
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Jan.  27. 


V,  c  w, 

HOLLAND  r.  HOLLAND. 
•  I^ariition — 31  &  ^2  ric,  c.  40 ^  s.  4 — Sale. 

•  Where  a  bill  filed  under  31  &  32  Vic, 
ci.  40,  s.  4,  prayed  *'  a  sale  "  only  of  certain 
l^reditaments,  and  not  "  for  a  partition  or  in 
the  alternative  for  a  sale/'  the  V.  C.  directed 
the  bill  to  be  amended  by  adding  a  prayer 
fbr  a  partition. 


L.  C. 


BRIGGS  V.  UPTON. 


Jan.  29. 


Afiirriage  Settlement — Personal  Representatives 

— Next  of  Kin, 

Bt  a  marriage-settlement  certain  real  estate 
mud  a  sum  of  consols  were  assigned  to  trustees 
on  trust  to  sell  the  real  estate,  and  to  pay  the 
Unnual  produce  of  the  trust-estate  to  husband 
and  wife  for  their  lives,  and  after  the  death 
of  the  survivor  in  trust  as  the  wife  should 
i^ppoint,  and  in  default  upon  trust  to  pay  the 
same  to  her  legal  representatives  in  due  course 
of  administration.  The  husband  survived  and 
took  out  letters  of  administration  to  his  wife. 
•Considering  that  part  of  the  settled  property 
was  land  in  which  the  husband's  representa- 
tives but  for  the  settlement  would  take  no 
iiSierest,  the  L.  C.  had  great  doubts  whether 
the  executors  or  administrators  of  the  wife 
were  not  to  take;  but  having  such  doubts, 
be   thought  it  better  to  affirm  the  V.  C.'s 
decision,  holding,  that  the  wife's  next  of  kin 
were  entitled. 


M^R. 


Jan.  29. 


In  re  HASLEFOOT'S  ESTATE. 
CHAUNTLER'S  CLAIM. 


Mortgage  of  Testator — Balance  in  hand — 
Private  Debt — Right  to  tack. 

In  this  case  a  firm  of  solicitors,  a  testa- 
tor's mortgagees  of  a  policy  of  assurance, 
after  repaying  themselves  for  principal, 
interest,  and  costs,  were  held  entitled  to 
.retain  the  amount  of  other  bills  of  costs  due 
to  them  by  the  testator  out  of  the  balance  in 
their  hands. 


V.  C.  W.  Jan.  29. 

JACUBS  V.  RYLANCE. 

Leaseholds'^ Administration  with  Will  annex^ 
ed — Sale  Purchaser  for  Valup  without 
Notice — Enqu  tries. 

The  question  in  this  case  was  w^at  inter- 
.est  actually  passed  on  a  sale  of  certain  lease- 
holds by  the  administrator  with  will  annexed 


of  a  testatrix  under  which  trusts  were 
created.  The  V.  C.  held  that  the  deeds 
executed  by  the  administrator  passed  what- 
ever beneficial  interest  he  had  in  the  lease- 
holds, and  directed  consequential  inquiries 
accordingly. 


Jan.  29. 


L.  C.  &.  L.  J.  J. 

PILCHERi-.  RAWLINS. 

Mortgages— Fraud— -Priority—  Legal  Estate-^ 

Notice  of  Trust, 

Where  new  mortgagees  had  no  notice  of  a 
prior  mortgage  and  reconveyance  or  of  the 
noortgagor  being  a  surviving  trustee  under  a 
deed  of  settlement,  and  had  acquired  the 
legal  estate,  the  Court  of  Equity  declined  to 
interfere. 


V-  C.  M.  .  Jan.  30. 

HENRIQUES  v.  BENSUSON. 

Trust — Recognition  of  Claim  bound  by  Limita- 
tion— Direction  to  pay  amount  due  when 
required, 

A  BOND,  dated  in  1813,  ^^d  not  recognized 
by  obligee  since  1817,  was  referred  to  in 
obligor's  sister's  marriage-settlement  dated  in 
J  833*  by  which  a  fund  was  vested  in  trustees 
upon  trust  to  pay  to  the  Bank  of  England, 
the  amount  due  and  owing  under  the  bond* 
when  required,  and  then  upon  other  trusts. 
By  a  further  ante-nupAl  settlement  dated 
in  1835  recognizing  the  trusts  of  the  pre- 
vious deed,  the  sister  held  a  testamentary 
power  of  appointment,  in  exercise  of  which 
she,  by  her  will  in  1869,  directed  the  funds  to 
be  held  upon  trust  to  pay  the  principal  and 
interest  on  the  bond  if  and  when  the  trustees 
of  the  deed  of  1833  should  be  reqalred  to 
pay  the  same.  The  V.  C.  held  that  no  trust 
was  created  by  the  terms  of  the  deed  in  favor 
of  the  bank ;  that  the  fact  of  the  settlement 
not  being  communicated  to  the  bank  showed 
that  no  trust  for  them  was  intended;  and 
that,  on  the  terms  both  of  the  deeds  and  the 
will,  the  trustees  were  only  directed  to  dis- 
charge any.  legal  liability  of  the  obligor. 


^-  ^'  ^^'  Jan.  31. 

'    •     In  re  EAST  OF  ENGLAND  BANK. 
Winding-up — Compromise  of  Debt — Power  of 
Liquidators— Jurisdiction  of  Court, 

A  CLAIM  was  made  by  the  liquidators  of  a 
bank  against  a  female  contributory  who  sup- 
ported herself  by  literary  and  other  occupa^ 
tions  for  900/.  on  account  of  calls.  In  her 
a&davit  she  averred  that  her  only  property 
coBS^sted  of  an  annuit}'  of  60/.  and  a  sum 
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of  40/.  expected  from  the  publication  of  a 
book,  and  she  offered  to  compromise  the  debi 
by  a  payment  of  ^o/.  The  liquidators  havin^r 
declined  an  inqui:y  into  her  nienn^*,  the  V.  C. 
made  an  order  m  chambers  that  the  liquida- 
tors do  accept  the  offer,  and  upon  mo  i  'U  to 
discharge  the  order,  overruled  the  oiijeciion 
that  the  Judge  had  no  jurisdiction  to  dt-ci  ie 
upon  a  compromise  until  after  it  was  sanc- 
tioned by  the  liquidators,  observing  that  a 
liquidator  was  an  officer  of  the  Court  and  was 
bound  to  obey  the  directions  of  the  Ju(]ge. 


L.  J.  J.  Jan.  31. 

In  re  NATIONAL  ASSURANCE  AND  INVEST- 
MENT ASSOCIATION. 
In  re  CROSS. 
Solicttor*s  Lien — Apt^eal  for  Small  Amount. 

The  L.  J.  J.  refused  on  account  of  the 
smallness  of  the  amount  to  entertain  an 
appeal  from  a  decision  of  the  M.  R.  refusing 
an  application  of  a  Solicitor  for  a  declaration 
that  he  had  a  lien  on  the  dividends  payable 
to  a  client  who  had  been  successful  in  a  claim 
against  a  company  under  a  winding-up,  for 
costs  assessed  at  i/.  15^. 


ply  a  proper  pipe,  from  the  main  outside  to 
a  meter  inside  plaintiff's  premise^,  and  a  gas- 
lilt  rs  >ti{vmi  emploved  b}  t'Liiniiff,  upon 
hearing  of  ii.  went  irto  the  sho  >  with  a  * 
li:,4i  ei  car. die  in  his  ban  1  with  a  viev  to 
ascertain  me  cause,  and  an  explosion  took. 
place,  doing  damage  to  plain' iff's  premises 
and  stocli.  Th/  Court  li (firmed  the  judg- 
ment of  the  Court  below  who,  upon  tbefind- 
iiig  of  the  jury  as  to  defect  in  the  pipe  and 
gasfuter's  servant's  negligence  in  carrying  a 
lighted  candle,  h.eld  that  plaintiff  was  entitled 
to  recover,  and  that  the  defendants,  the  Gas 
Company,  were  not  exonerated  by  the  negli- 
gent act  of  the  gasfitter's  servant. 


Commou  iahj. 

Q*  B.  Jan.  29. 

THE  QUEEN  v.  THE  LORDS  OF  THE 

TREASURY. 

Mandamus — Ld^s  of  The  Treasury, 

In    this    case    the    Court    held    that    a 

mandamus  would   not   lie  to  the  Lords   of 

the  Treasury,  inasmuch  as  they  received  the 

money  which  was  granted  to  Her  Majesty 

as  servants  of  the  Queen,  and  no  duty  was 

imposed  upon  them  as  between  them  and  the 

person%  to  whom  the  money  was  payable. 

tJewby  v.  van  oppSn  and  COLT'S  pat!* 

ENT  FIRE  ARMS  iMANUFACTORY 

COMPANY. 

Practice — Foreign  Corporation — Service 

of  Writ. 

In  this  case  THE  Court  held  that  a  foreign 
corporation  could  be  sued  in  an  English 
Court,  and  that  service  of  the  writ  on  ^he 
head  oflQcer  of  the  English  branch  of  the 
corporation  was  a  proper  service. 


Ex.  Ch.  from  Ex.  Feb    i 

BURROWS  V.  MARCH  GAS  and  COKE  COmI 

PA  NY. 

Damages — Remoteness— Injury  resulting  from 
^    two  independent  Cn uses— Negligence— Breach 
of  Contract. 

Gas  escaped  from  a  service  pipe  laid  down 
by  a  Gas  Company,  under  a  contract  to  sup- 


Ex.  Ch.  from  Ex. 


Fkb.  3. 


CASTLE  AND  OTHERS  v.  PLAYFORD. 

Vendor  and  Purchaser — Condition  Precedent-^ 
Bills  of  Lading — Loss  of  VesseL 

Plaintiffs  agreed  to  ship  a  cargo  of  ice  to 
any  ordered  port  in  the  kingdom  "  the  ven- 
dors forwarding  bills  of  lading  to  the  pur- 
chaser, and  upon  receipt  thereof  the  purchaser 
takes  upon  himself  all  risks  and  dangers  of 
the  seas,^*  and  the  defendant  agreed  to  boy 
and  receive  the  ice  on  its  arrival,  and  pay 
for  it  in  cash  on  deliver}'  at  a  certain  rate. 
The  vessel  was  lost  during  the  voyage  by 
risks  and  dangers  of  the  seas  within  the 
meaning  of  the  agreement  and  after  tbe 
receipt  by  the  defendants  of  the  Bills  of 
Lading.  The  Court  of  Exchequer  Chamber 
(reversing  the  judgment  of  the  Coort  of 
Exchequer  reported  L.  R.,  5  Ex.  165),  held 
that,  after  the  bills  of  lading  had  been  receiv- 
ed, the  defendant  became  liable  to  pay  the 
plaintiffs  the  value  of  the  cargo,  and  was 
answerable  to  them  for  all  loss  arising  from 
risks  and  dangers  of  the  seas. 


Ex.  Ch.  from  Ex.  Fbb.  3. 

MOULEr.  GARRETT. 

Lease — Liability  of  ultimate  Assignee  to  Origi' 

nal  lessee,  * 

In  this  case  the  Court  of  Exchiquh 
Chamber  affirmed  the  decision  of  the  Court 
below  in  favor  of  plaintiff  in  an  action 
brought  to  recover  from  defendant  sums  d 
money  which,  as  original  lessee,  the  plaintiff 
had  been  compelled  to  pay  the  lessor  in  re- 
spect of  dilapidation  which  had  occurred 
during  ijic  tenancy  ot  ilic  defendant,  the 
ultimate  assignee  of  the  case  (reported  L.  R-» 
5  Ex.  132). 
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L.  C. 


Feb.  8. 


C.  B. 


ABBOTT    c.  BAKERS  AND   CONFECTION- 
Jan.  27.  ERS  TEA  ASSOCIATION. 


MANNING  V.GILL. 


iluntary  Deed  to  avoid  Forfeiture-^Lunacy, 

Where  a  criminal  lunatic,  the  day  before 
trial,-  was  told  by  his  solicitor  that,  on 
iviction  of  felony,  his  property  would  be 
Felted,  and  was  persuaded  by  him  to  exe- 
deeds  by  which  he  conveyed  all  his  real 
id  personal  estate  to  his  brother,  and  the 
lestion  was  whether  the  accumulated  fund 
^81  ng  from  the  lunatic*s  property  belonged 
the  brother  beneficially  so  as  to  pass  to 
latter's  residuary  legatees,  the  V.  C.  held 
the  deeds  in  question  were  purely 
luitous  deeds  executed  by  an  insane 
tan  under  a  total  misapprehension,  and  for 
purpose  which  had  not  taken  effect,  and 
kt  the  brother  knew  that  he  was  a  trustee 
id  never  touched  the  money. 


c.  vv. 


J  A.N.  30. 


GARDINER  ir.JEWERS. 


^ill^^Devise  of  ** my  House*'  where  Testatrix 
had  two — Interest  on  Legacy — Investment  in 
India  Stock, 

Testatrix  by  will  devised  **  to  my  brother 
^  J.  my  house  in  Guildhall-street  for  his  use 
jusing  his  life,  my  trustees  keeping  the  same 
(ured  against  fire  and  in  tenantable  repair," 
id  bequeathed  ^'2,000  to  her  executors  upon 
ist  to  pay  the  income  to  her  brother  for  his 
Ife  and  then  for  his  children,  the  insurance 
md  repair  being  paid  for  out  of  the  income  of 
the  /"a.ooo.  She  had  two  houses  in  Guildhall- 
street,  Nos.  62  and  63,  adjoining  each  other, 
in  the  former  of  which  the  brother  had  lived 
rent-free;  and  the  questions  were  (i),  whe- 
ther he«took  either  and  which  or  both  or  any 
house;  (2),  whether  he  was  entitled  to  in- 
terest on  the  ;^2,ooo  from  testatrix's  death; 
and  (3)  whether  the  property  invested  in  the  5 
per  cent.  India  stock  should  be  continued  there. 
The  V.  C.  held  that  the  house  No.  62  passed 
by  the  devise ;  that  the  interest  on  the  ^  2,000 
was  only  payable  from  the  time  when  it  was 
actually  set  apart,  or  from  the  end  of  one 
year  from  testatrix's  death,  whichever  was 
earliest;  and  declined  to  approve  the  continu- 
ance of  the  investment  in  India  stock. 

Vol,  XVII. 


Trade  Mark—^In junction. 

In  this  case  the  L.  C,  in  affirming  an  order 
of  V.  C.  M.  granting  an  injunction  to  restrain 
the  use  of  a  paper  wrapper  like  that  used  by 
the  plaintiff,  said  that,  though  no  one  particu- 
lar mark  was  exactly  imitated,  the  combin- 
ation was  very  similar  and  likely  to  deceive, 
and  that  proof  of  anyone  having  been  deceived, 
or  of  the  plaintiff's  having  incurred  zxty  loss, 
was  not  material  where  the  similarity  was 
obvious. 


V.C.  M. 


Feb.  8. 


JACKSON  V.  BRIGHTON  AQUARIUM 

COMPANY. 

* 

Contempt  of  Court — Newspaper    Comments-^ 
Pe  nding  Litiga  tion . 

Upon  a  motion  to  convict  a  printer  and 
publisher  and  the  proprietor  and  editor  of  a 
paper  to  prison  for  contempt  of  Court,  the  * 
V.  C.  said  that  the  object  of  the  article  cofti- 
plained  of  was  to  run  d^n  every  one  con- 
nected with  certain  directors  of  this  Com- 
pany. Where  such  attacks  were  made,  the 
writers  should  be  careful  to  ascertain 
correctly  the  facts  which  they  asserted.  The 
statement  as  to  the  plaintiff  having  with- 
drawn from  the  litigation  against  the  Com- 
pany was  a  gross  misrepresentation,  and  was 
calculated  to  prejudice  the  plaintiff  in  this 
Court,  and  to  injure  hipi  in  the  eyes  of  the 
public  and  the  shareholders.  There  was 
nothing  to  prevent  the  writers  in  newspapers 
from  making  statements  as  to  proceedings  in 
Court  so  long  as  such  statements  were  true ; 
but  it  was  a  contempt  of  Court  to  misre- 
present the  proceedings  to  the  injury  of  any 
one* 


V.  C.  M.  Feb.  9. 

In  re  THOROLDS  SETTLED  ESTATES. 

Settled  Estates  Act — Investment  of  Purchase* 

money. 

In  this  case  the  V.  C.  directed  an  invest* 
ment,  under  the  Settled  Estates  Act,  of  the 
proceeds  of  the  sale  of  a  settled  estate. 


3« 


Brief  Notes 


THE  WMMLY  KiPORTER.       English  Cases.         Vol.  XVU. 


V.  C.  M.  Feb.  9. 

LETHBRIDGE  v.  ADAMS. 

Ex  parte  LIQUIDATOR  OF  THE  INTERNA- 
TIONAL LIFE  ASSURANCE  SOCIETY. 

Policy  of  Assurance — Assets  of  Society '■^Limit^ 
ed  Liability — Breach  of  Contract — Failure  of 
Company* 

This  was  a  claim  by  the  liquidator  of  a 
Life  Assurance  Society,  under  the  terms  of 
whose  policy  and  deed  of  settlement  the 
policy-holders  were  only  entitled  to  be  paid 
out  of  the  assets  of  the  Society,  to  prove 
against  the  estate  of  an  individual  shareholder 
for  the  amount  necessary  to  make  good  to 
subsisting  policy-holders,  the  loss  they  had 
sustained  by  the  failure  of  the  company,  on 
the  ground  that  the  failure  to  continue  the 
business  was  a  breach  of  contract  which 
would'  entitle  subsisting  policy-holders  to 
damages  against  an  individual  shareholder. 
The  V.  C.  held  that  the  question  could  only 
be  raised  on  a  bill  filed  by  a  policy-holder  on 
behalf  of  himself  and  all  the  other  policy- 
holders ;  and  that  by  the  terms  of  the  deed  of 
settlement  and  the  policy  a  limited  liability 
had  been  constituted,  and  the  only  claim  of 
the  policy-holders  was  upon  the  assets  of  the 
Society. 

V.  C.  W.  Feb.  10. 

DIXON  V.  ENOCH. 

Libel  in  Newspaper^- Action  at  Law — Bill  of 
discovery  against  Printer  and  Publisher — 
Names  of  Proprietors, 

In  this  case  the  V.  C.  held  that  by  6  and 
7  William  IV.,  c.  76,  s.  19,  as  re-enacted  by  32 
and  33  Vic,  c.  24,  a  person  complaining  of  a 
libel  in  a  newspaper  might  file  a  bill  against 
the  printer  and  publisher  to  ascertain  the 
names  of  the  proprietors  for  the  purpose  of 
bringing  his  action  against  the  proprietors 
alone. 

L.  J.  J.  Fkb.  12. 

In  re  BIGNOLD  S  SETTLEMENT  TRUSTS. 

Appointment  of  new  Trustees — **  Incapable  to 
act** — Residence  abroad — Trustee  Act^  j8^o, 
s,  32.  * 

This  was  an  application  for  the  appointment 
of  a  new  trustee  in  the  place  of  one  out  of  the 
jurisdiction.  The  authorities  were  conflicting 
on  the  subject,  but  the  better  opinion  seemed 
to  be  that  a  trustee  permanently  out  of  the 
jurisdiction  was  "incapable  to  act."  The 
L.  J.  J.  inclined  to  that  opinion,  but  they 
suggested  the  appointment  of  a  trustee  by  the 
Court  under  section  32  of  the  Trustee  Act, 
1850,  and  ruled  that  the  Court  could  remove 
a  trustee  without  his  consent. 


Cotttm0tt  lak 

Ex.  Ch.  from  Ex.  Feb.  4. 

PICK  WELL  r.  SPENCER  AND  OTHERS-* 

Will  before  i8j8 — Gift  without  words  of 
limitation  enlarged  to  a  fee. 

Plaintiff  claimed,  as  heir-at-law  to  a  per* 
son,  lands  which  the  latter  had  devised  with- 
out words  of  limitation  to  his  widow,  with  a 
direction  to  pay  a  sum  of  money  yearly  to 
his  son,  and  a  limitation  over,  on  her  many- 
ing  again,  for  the  benefit  of  all  his  children. 
Defendants  claimed  through  a  purchaser 
from  the  widow  who  had  died  without  hav* 
ing  married  again.  The  Court  of  Ex» 
CHEQUER  Chamber  affirmed  the  judgment 
of  the  Court  of  Exchequer  (reported  L.  R., 
6  Ex.  190)  in  favour  of  defendants. 


Ex.  Ch.  from  Ex. 


Fib.  6. 


SLATER  V,  PINDER. 


Bankruptcy  Act^  i86g — Execution — Seisure&nd 
Sale — Seizure  before  ActofBankruptcy^-Sale 
after  Adjudication, 

An  execution-creditor  for  a  sum  less  than 
£lOy  who  has  seized  the  goods  of  a  bank- 
rupt before  the  committing  of  any  act  of 
bankruptcy,  is  entitled  to  the  proceeds  of  them 
as  against  the  trustee,  ahhough  the  adjudica- 
tion is  prior  to  the  sale. 


P.  AND  M. 


FEik6. 


In  the  goods  of  ADAMS. 


Will— Printed  Form— Partly  filled  up  in  Ink 
and  partly  with  Pencil, 

A  WILL  was  executed  on  a  printed!  form, 
with  blanks  for  the  names  of  the  legatees, 
one  of  which  was  filled  up  in  the  deceased  s 
handwriting  with  words  in  ink  and  pencil. 
Not  only  was  the  pencil-writing  written  over 
by  the  words  in  ink,  but  it  was  in  part 
obliterated ;  whilst  the  writing  in  ink  was  of 
such  a  character  as  to  work  in  with  the  print- 
ed  matter.  Held  that  the  presumption  was 
that  the  writing  in  ink  was  the  will,  and  not 
that  in  pencil,  and  that  it  was  the  intention 
of  the  testatrix  to  supersede  the  pendl* 
writing. 
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GILCHRIST  tr.  HERBERT. 

liptial  promise  of  Testamentary  Gift~ 
\  J.ast  Diietimenl — Parol  Evidence — Stamp 
\Act. 

Plaintiff,  a  widow,  residing  In  Calcuila, 
and  having  a  family  by  a  former  husband,  was 
engaged  to  be  married  to  Dr.  E.,  when  G. 

t>roposeil  to  marry  her,  and  wrote  to  lier  several 
etiers,  in  one  of   which   he  said:    "If  you 
wiU^decline  Dr.  E,  and  marry  me,  I  will  under- 
take to  maiotain  and  educate  your  children. 
1  will  seiile  on  you  ^10,000  for  pin-money ; 
and  I  v\ill  make  a  will  leaving  you  half  my 
fortune,  .md  that  will  shall  not  be  altered." 
Plaintiff  thereupon  accepted  G.  and  broke  off 
,  her    engagement   to    Dr.    E.,    lo  whom  she 
';  showed  the  letter.     After  marriage  they  went 
;  over  to  ?'.ngland,  and  the  husband  left  her, 
and  a  se  pa  rati  on -deed  was  executed  securing 
,  lo  plainiift  £koo  a  year  during  their  joint 
lives  and  /loo  a  year  after  the  husband's 
death.     Plainiift  wrote  to  him  several  letters, 
complaining  ot  the  in  adequacy  of  the  provision 
without  referring  lo  the  alleged  ante-nuptial 
promise.     Plaintiff   returned   to  India,  and 
dtiring  ihe  voyage  all  her  luggage,  including 
her    husband's  letters,  were  destroyed  in  a 
Sturm,     A  lew  years  afterwards  the  husband 
died,  leaving  by  will  all  his  property,  after 
some  legacies,  to  his  daughter  by  a  former 
marriage.    The  M.  R.  held  that  the  evidence 
established  the  fact  of  a  written  promise  in 
'  the   terms  alleged  by  plaintiff  though    the 
dortimenis  were  lost;  that  the  Court  must 
.  give    elfecE  to   the   promise  as   against    the 
testator's    estate ;    that  the    objection    as    to 
the  letters  being  unstamped  failed,  as  such  a 
ipromise   in   writing    respecting    property  at 
fCalcutta  did  not  come  within  the  provisions 
lof    the  Stamp  Act  then  in  force;  and  that 
I  plaintiff  was  entitled  to  one-half  of  the  estate, 
'  which  must  bear  all  the  costs  of  the  suit. 


L.J.J.  Feb.  .3. 

]n  rr  CONTRACT  CORPORATtON. 

GOOCH'S  CASE. 

Winding-up^Official  Liquidators— Affidavit 

of  Documents. 

In  this  case  the  Court  held  that  where  the 

question  was  between  a  company  as  a  litigant 

and  a  person  outside  the  company,  a^  in  the 

case  of  a  per'ion  whom  the  Official  Liquidator 


sought  to  place  In  the  list  of  contributories 

4be  Official  Liquidator.as  representing  the  com- 
pany, was  bound  to  make  the  ordinary  affi- 
davit as  to  documents.  But  where,  as  here, 
the  main  contest  lay  between  a  past  share- 
holder and  other  past  shareholders  and  parti- 
cular creditors,  the  question  was  one  in  which 
the  company  had  really  no  concern.  In  such 
a  case,  therefore,  the  only  duty  of  the  Official 
Liquidator,  as  an  officer  of  the  Court,  was  to 
afford  every  facility  to  the  contending  parties, 
and  to  see  that  each  had  fair  play. 


I,.  J.  Jambs.  Feb.  13. 

In  re  PATENT  BREAD  MACHINERY  COM- 
PANY   ex  parte  WKLTW 

Companies  Act,  1863,  s.  41 — Registry  0/ charge 
—Duty  0/ Solicitor. 
Where  a  solicitor  employed  by  a  company 
required  security  for  costs,  and  obtained  from 
two  of  the  directors  and  the  secretary  a  note 
agreeing  that  his  costs  should  be  a  5rst 
charge  on  certain  specified  debts  of  the  com- 
pany, HELD  that  it  was  his  duty  to  see  that 
the  charge  was  registered  according  to  the 
Companies  Act.  1S62,  s.  43  ;  and  that  as  he 
had  failed  to  perform  that  duty,  he  could  not 
claim  the  beneRt  of  the  S' 


/nre  PALMER'S  WILL. 


Where  trustees  for  sale  wished  to  sell  the 
surface  without  selling  the  subjacent  miner- 
als, the  V.  C.  made  an  order  for  that  purpose 
upon  the  cesluis  que  Irusi  being  made  co- 
petitioners,  and  upon  b^ing  saiisiied  that  the 
sale  was  expedient. 


Rail-aay — Mail  Trains — Breach  of  Covenant — 
Swindon  Refreshment-rooms, 

Pr.AiNTifK's  predecessors  and  defendants 
entered  into  a  covenant  according  to  which 
certain  passenger  trains  of  the  defendants 
were  to  stop  at  Swindon  for  ten  minutes,  in 
order  that  passengers  might  procure  refresh- 
ments at  the  plaintiffs  rooms  there.  The  ' 
Posimaater-Geueral  having  given  notice  to 
defendants    that    the    mail    trains    must    in 
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future  stop  at  Swindon  for  five  minutes  only, 
the  plaintiffs  moved  for  an  in]  unction  to  restrain 
defendants  from  breach  of  covenant,  and  to 
compel  defendants  to  allow  the  trains  in 
question  to  stop  for  ten  minutes  at  Swindon ; 
and  th'*  V.  C.  granted  the  injunction  to 
re-iirain  defendants  from  carr}'ing  between 


V.  C.  M. 


LARIVIRRE  V.  MORGAN. 
LARlVlEREff.  FERAR. 


Feb.  12. 


Suit  against  Foreign  Government — Sotice  to 
Rep resen tative  of  th a t  Government,       , 

These  were  suits  arising  out  of  the  sappW 


Swindon    and    the   defendant's    railway    to  I  of  cartridges  to  the  French  Government  dm 

which  Swindon  was  intermediate  any  passen- 1  ing  the  late  war ;  and  the  V.  C.  held  that 

gers  other  than  their  own  and  the  Post  Office  '  information  roust  actually  be  given  to  the 


guards,  servants,  and  officers  by  any  trains 
appointed  to  run  at  stated  times  which  might 
be  lawfully  required  to  stop  for  any  shorter 
time  than  ten  minutes. 


representative  of  the  French  Government  so 
as  to  enable  them,  if  they  chose,  to  submit  to 
the  jurisdiction. 


M.  R.  Fed.  8. 

In  re  BOWEN. 

Solicitor  and  Client — Bill  of  Costs —Taxation, 

The  M.  R.  upheld  an  order  for  taxation 

of  costs  of  a  solicitor  who  had  been  request- 


C.  P. 


Common  lak 

I.EK  AND  OTHERS  V.  WALKER. 

Patent  Agent — Negligence, 


Feb.  9. 


ed  by  another  solicitor  to  search  among  the  ,  ,  ...    ^^^^  ^  ^«,^„»  ««,^«*  „-.»  k-.m  iuku 

,      ^      ^'u*               -^f-.       -*•-  A^^A^  ss  this  case  a  patent  agent  was  hela  liaoie 

documents  m  his  possession  for  certam  deeds  .     j^^^^.^  r^^  I,^.  ^^,,\i„  ^u:^*:<r»  «*i««» 

which  the  latter^equired   for  one  of   his  ^,ir,X«.  ^'^^'^'"irfnr'iLrThf^^ 

clients,  promising  to  pay  him  for  his  trouble,  "^^f^  ^°  Kv^°"f  P"*°'^'  ^^^Z 

J     '.'^       J   .u  »  .u     f„  _-.    u-j    u«--  vention  of  which  the  provisional  speaficatjon 

and   observed   that  the   forme     had    been  ,  j^^  j^         filed  subsequently,  it  bdng  wart 

employed  by  the  latter  as  solictor  for  a  cer-  ^j  ^^^^nable  care  and'skiU  to  be  ignJantof 

tain  qualified  purpose.  ^  ^^j^j^^  pronounced  only  a  year  ago.  and  » 


V.  C.  M,  Ffb.  10. 

In  re  ALFRED  AVERAGE  ASSOCIATION. 
CLARK'S  CASE. 

Mutual  Marine  Iihurance — Losses  incurred 
after  cancellation  of  Policies, 

In  this  case  the  V.  C.  held  that  the  liabi- 
lity of  appIicant^(who  was  a  member  of  a 
marine  insurance  club  or  association  formed 
for  the  protection  of  the  members  by  mutual 
insurance  of  their  ships)  for  losses  on  other 
ships  terminated  on  the  date  when  his  pro- 
tection ceased. 

s 

V.  C.  W.  Feb.  10. 

In  re  UNION  CEMENT  AND  BRICK 

COMPANY  e  ■  parte  THE  OFFICIAL 

LIQUIDATOR. 

Winding-up — Liquidator — Calls  received  by 
So  I  icito  r —  Costs, 

In  this  case  the  V.  C.  said  he  ha^  no 
doubt  as  to  the  general  principle  that  neither 
a  liquidator  nor  his  solicitor  had  a  right  •to 
retain  any  moneys  without  the  order  of  the 
Court ;  and  as  the  orders  in  this  case  were  not 
intended  to  authorize  any  retention  by  the 
solicitor  of  the  moneys  received  by  him,  be 
must  pay  them  into  Court.  A  solicitor  to  a 
^liquidator  was  only  entitled  to  retain  the 
costs  received  by  him  from  those  litigating 
parties  who  had  been  ordered  to  pay  costs. 


materially  affecting  the  practice  of  the  profes- 
sion which  he  carried  on,  viz.,  that  of  Ex 
parte  Bates  and  Redgaie  (L.  R.,  4  Ch  57"). 
where  it  was  held  that  a  second  patent  will 
not  be  granted  for  the  same  invention  after 
one  has  already  been  sealed,  though  provi- 
sionally specified  at  a  later  date. 


C.  P.  Fh.0. 

EVANS  r.  ROE  and  others. 

Contract   of  Service— 'Weekly   hiring^cvi' 
dence  to  explain. 

Plaintiff  having  entered  into  the  service 
of  the  defendants  under  a  memorandam  ia 
writing  by  which  he  agreed  to  serve  defend- 
ants faithfully  and  promote  their  welfare  on 
his  receiving  a  salary  of  ^2  a  week  aod 
house  to  live  in  from  a  certain  date,  the 
Court  held  that  this  was  a  weekly  hiring, 
and  that  oral  evidence  was  not  admissible  ta 
show  that  a  yearly  hiring  was  intended. 


C.  P.  Feb.o< 

DUNVILLE  AND  OTHERS  V.  NOWLA.V. 

Principal  and  Age  nt^  Authority  of  Agent-- 
Payment  in  Goods, 

Where  an  agent  supplied  goods  to  a  cus- 
tomer, if  was  held  that  he  had  no  authority  to 
receive  payment  in  goods  bat  only  io  money. 

d 
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V.  C.  W.  FfiB.  13. 

BESTv.  STANDEVEN. 

Will  and  Codicils — Devise  of  real  Estate^ 
Leasehold  Estate — Mortgage  of  the  whole  Pro^ 
perty  together. 

This  was  a  case  which  the  V.  C.  consi- 
dered a  peculiar  one  and  not  likely  to  govern 
any  other,  and  in  which,  aftei'  reference  to 
the  26th  Clause  of  the  Wills  Act,  1837,  he 
held  that  a  testator's  leasehold  estate  passed 
by  the  devise  of  his  real  estate  under  the  will 
and  codicils,  both  the  freehold  and  leasehold 
estate  having  been  mortgaged  together. 


alleging  his  inability  and  unwillingness  to 
comply  with  the  purchaser's  requisitions.  On 
the  suit  of  the  intestate* s  heir  for  the  pur* 
chase-money,  the  M.  R.  held  that,  at  the  time 
of  the  intestate's  death,  a  contract  existed 
which  the  vendor  might  have  enforced  if 
so  minded ;  that  the  intestate's  heir  was 
entitled  to  the  benefit  of  that  contract;  and 
that  it  was  immaterial  that  the  vendor  had 
subsequently  rescinded  under  the  power  re* 
served  to  him  by  the  contract ;  and  he  made  a 
decree  in  favour  of  the  plaintiff. 


V.  C.  M.  Feb.  14. 

CRUIKSHANK  v.  DUFFIN. 

Mortgafre  by  an  Executor  to  a  Building  Society 
I  — Power  of  Sale, 

I       Ik  this  case  the  V.  C.  said  he  considered 
I   it  now  settled,  contrary  to  some  of  the  older 
;    decisions,    that  an  executor  might  give  a 
power  of  sale  in  a  mortgage,  and  no  question 
would  have  arisen  if  this  had  been  an  ordi- 
nary mortgage.    It  was  the  first  case  he  had 
ever   known   of   an   executor   becoming   a 
;    member  of  a  Building  Society  for  the  purpose 
i    of  obtaining  money  upon    mortgage ;    but 
I    from   the    nature   of  this   property,   it   was 
I    doubtful  whether  he  could  have  raised  the 
I    money  by  any  other  means.    The  executor, 
by  taking   shares  in  the  Society,   rendered 
;    himself   liable  to  pay  the  instalments  and 
premium,  but  he  could  not  see  that  this  was 
af;round  for  declaring  the  mortgage  invalid. 
^   He  shoulti ,  therefore,  decree  specific  perform- 
ance of  the  contract. 


M.  R.  Feb.  15. 

HUDSON  r.  COOK. 

Contract  for  purchase  of  Realty — Death  ofPur- 
chaser — 'Intestacy — Rescission  by  Vendor — 
Right  of  Heir  of  Purchaser  to  Purchase* 
mofley, 

Ik  September  1868  A  entered  into  a  con- 
tract, which  was  to  be  completed  on  the  21st 
December,  for  the  purchase  of  certain  really, 
the  contract  containing  a  clause  .enabling  the 
vendor  to  rescind  in  case  the  purchaser  should 
make  any  requisition  with  which  the  vendor 
should  be  unable  or  unwilling  to  comply. 
Requisitions  were  made  in  October,  which 
were  not  completely  answered  at  the  time  of 
A's  death,  intestate,  in  January  X869.  In 
April   the  vendor   rescinded   the   contract, 


V.  C.  M.  Feb.  16. 

In  re  BRISCOE'S  TRUSTS. 

Will — Charitable    Gift — Insufficient    descrip* 
tion — Evidence  of  intention. 

This  was  the  case  of  a  gift  by  will  to  the 
"  Victoria  Hospital,''  and  the  question  being 
which  of  two  Victoria  Hospitals  was  meant, 
the  V.C.,  upon  the  evidence,  decided  in  favour 
of  the  hospital  with  which  the  testator  was 
connected . 


L.  J.  J.  Fkb.  16. 

In  re  EAST  OF  ENGLAND  BANK. 

Jurisdiction-^  Winding-up — Power  of 
Liquidator — Comprom  ise. 

The  L.  J.  J.  held  tlrat  the  Court  had  no 
jurisdiction  to  compel  the  liquidators  in 
winding-up  of  a  company  to  agree  to  a  com- 
promise with  a  contributory,  and  discharged 
the  order  of  V.  C.  M.  {qntCy  p.  33).  ' 


L.  J.  J.  Feb.  16. 

HADLEY  V.  McDOUGALL. 
Production  of  Documeftts — Partnership  Books, 

The  L.  J.  J.  discharged  V.  C.  M.*s  order 
{antey  p.  23)  to  compel  the  production  of 
books  belonging  to  a  partnership  firm,  one  of 
the  partners  of  which  was  a  defendant,  with- 
out the  consent  of  the.  other,  observing  that 
an»order  for  production  could  not  be  made 
against  a  perison  who  was  not  a  party  to  the 
suit. 


V.  C.  \V.  Feb.  17. 

ATTORNEY-GENERAL  r.  AKERS. 

Infa n t — Cla ndestine  Ma rriage — Mis-statemen  t 
of  facts — Forfeiture  by  Husband-^SettU' 
ment  on  Wife  and  Issue — Costs, 

Is  this  case  a  young  lady  of  the  age  of  16 
years  had  contracted  a  valid  marriage  under 
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19  &  20  Vic,  c.  119,  by  license,  the  husband  *  real  estate  for  the  taxed  costs,  charges,  and 
having  falsely  sworn  before  the  Registrar  that  1  expenses  of,  and  in  reference  to,  the  sait,  was 
she  was  of  age,  that  she  had  her  mother's  ,  a  valid  one ;  and  that  the  Statute  of  Dmita- 
consent,   and  that  the  parties  had  resided    tions  was  not  a  bar  to  it. 
within  the  due  parochial  limits  for  the  pre- 
scribed time.    The  V.  C.  made  a  declaration 

that,  under  the  4  Geo.  IV.,  c.  76,  and  the  19  OTntlYmrm  %  iflt 

&  20  Vic,  c  1 19,  the  husband  had  incurred  V^MUUIWH  X/UUI. 

a  forfeiture   of   all  estate,  right,  title,  and    ex.  Ch.  from  Q.  b.  Feb.  13. 

interest  in  and  to  any  property  which  had  TOLEMAN  v  PORTBURV 

accrued,  or  should  accrue,  to  him  by  virtue  of  •  Eject meni^Breach  of  Cavenant^Forfeiiure^ 
his  marriage  with  the  young  lady,  that  her      -'  Waiver  *  «'y«^""''^— 

property  must  be  settled  upon  her  and  her  ! 

issue  exclusive  of  the  husband,  and  that  he        Where    in   an   action  for  ejectment  for 
must  not  be  allowed  his  costs.  breaches  of  covenants  in  a  lease  the  breaches 


stated  were  the  permitting  a  sale  by  auction 

V.  C.  M.  Fkb.  17.  '  on  the  premises  without  plaintiffs  consent, 

In  re  MARSEILLES  EXTENSION  RAILWAY  |  and  the  non-payment  of  rent  due  after  the 

AND  LAND  COMPANY.  .  date  of  the  sale,  the  Couri  of  Ex.  Chamber, 

HOLMES'  CASE.  ,  affirming  the  judgment  of  the  Court  of  Q.  B.. 

Obligations-'Promissory  Notes-Stamp  Duty    ^^^^  ^^at  the  claim  of  subsequent  rent  was 

—Guarantees.  '     no  waiver  of  the  forfeiture  by  the  sale  by 

In  this  case  the  question  was  whether  cer-  ;  *^ction. 
tain  documents  issued  by  the  Company,  and  |  ^^  ^^  q'T 

denominated  **  obligations,"  which  were  in  the  •      *      '  ^^i!^ktkt  '^ 

following  terms  :  "  This  obligation  is  redeem-  '  DENNETT  v.  ATHERTON. 

**able  at  the  sum  of /"30  sterling,  and  m\\\  Covenant  for  quiet  enjoyment— Restriction  by 
"  be  guaranteed  by  the  produce  of  the  re-sale  ;  ^  Covenant  as  to  a  particular  Trade. 
**^oi  the  lands  belonging  to  the  Company.  \  In  this  case  the  Court  of  Exchequer 
"  Its  redemption  will  be  effected  by  annual  1  Chamber  held  that  a  restriction,  founded 
**  drawings  in  confounity  with  the  table  an-  upon  a  covenant  by  the  lessor  with  his  vendor 
''nexed.  The  drawings  will  take  place  at ,  against  the  use  of  the  premises  in  a  particular 
"Marseilles,  commencing  in  the  year  1870,  manner,  was  no  breach  of  a  covenant  by  the 
"  under  the  superintendence  of  the  Board  of  >  lessor  with  the  lessee  for  quiet  enjoyment. 

"  Directors,"  were  promissory  notes,  and  re- ' 

quired  a  stamp  according  to  the  English  law, 

before  they  could  be  receivable  in  evidence,    ^     ^"*    ^^^1 

or  were  mere  guarantees  that  a  certain  sum  NOTARA  v.  HENDERSON.  • 

would  be  paid  to  the  persons  who  might  at  '  Ship-owner  and  Shipper—Duty  of  'Master-^    , 

any  time  be  the  possessors  of  the  documents ;  ;  Preservation  of  Goods. 

and  the  V.  C.  was  clearly  of  opinion  that        Plaintiffs  shipped  beans  on  board  the 

these  obligations  were  promissory  notes,  and    defendant's    steamer    from    Alexandria   to 

that  the  period  of  payment  was  the  first  <  Glasgow.     The    steamer    having    pat   into   ) 

drawing  at  Marseilles.  |  Liverpool  met  with  a  collision  on  coming  out, 

and  was  obliged  to  put  back  for  repairs.    The 

V.  C.  W.  Feb.  17.    beans  were  wetted  by  sea- Water  by  the  direct 

BAILE  t?,  BAILE.  ^       consequence  of  the  collision  ;  and  the  plaint- 

Suit  on  behalf  of  Infant  Plaintiff—Solicitor—    iffs,   being   in  Liverpool,  offered  to  itceive 

Real  Estate— Costs— Charge.  ^^^^  there,  paying  freight  pro  raid;  but  the 

In  this  case  the  V.  C.  held  that  a  suit  had  :  master  refused  to  deliver  without  full  freight, 
been  properly  instituted  on  behalf  of  an  '  and  he  carried  them  on  to  Glasgow  without 
infant  plaintiff;  that  Mr.  J.  the  solicitor  had  !  drying  them,  the  consequence  being  that  they 
been  well  "employed"  within  the  meaning  1  were  much  deteriorated  in  value.  TheCouw 
of  23  &  24  Vic,  c.  127,  s.  28;  that  the  of  Exchequer  Ch.\mber  held  that  it  was 
];>laintif!  had  adopted  the  suit  after  attaining  |  the  duty  of  the  master,  acting  for  the  ship- 
his  majority;  that  the  claim  of  Mr.  J.'s  I  owners,  to  have  dried  the  beans,  and  that 
widow  to  a  declaration  that  she,  as  his  exe-  the  defendants  were  liable  for  the  neglect  of 
culrix,  was  entitled  to  a  charge  on  plaintiflF's    the  master  to  do  so. 

f 
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•  M.  R. 


i^quttg. 


In  re  PARN HAM'S  TRUSTS. 


FbB.   12. 


f 


Will-^Clause  of  FQrfeiture--Bankriiptcy^ 

Annulment. 

Petitioner  had  a  life-interest  under  a 
will  subject  to  forfeiture  in  the  event  of  his 
assigning  or  otherwise  disposing  of  such  life- 
interest.  Testator  died  on  i6th  January 
1862.  Petitioner  became  bankrupt  on  I9ih 
August  1864.  On  13th  November  1871 
petitioner  executed  an  assignment,  to  the 
assignee  of  his  estate  in  the  bankruptcy,  of 
his  interest  in  the  dividends  which  had 
accrued  due  on  the  fund  which  had  been 
transferred  into  Court.  On  21st  November 
187 1,  the  bankruptcy  having  been  annulled, 
the  present  petition  was  presented  by  peti- 
tioner, praying  for  payment  of  the  past  divi- 
dends to  the  assignee  in  bankruptcy  and  the 
future  dividends  to  himself.  The  M.  R. 
held  that  the  petitioner  had  forfeited  his 
interest  under  the  will,  and  dismissed  the 
petition  with  costs. 


L.J.J.  Feb.  17. 

In  re  IMPERIAL  ANGLO-GERMAN  BANK. 

Winding-up — Liability  of  Promoters  of  Rail- 
is  ay  Scheme » 

The  L.  J.  J.,  on  an  appeal  from  an  order 
of  V.  C.  M.  {anle.,  p.  26),  ruled  that,  as  the 
projected  Company  had  not  been  formed,  the 
scheme  had  fallen  to  the  ground,  and  the 
wiading-up  order  could  not  be  sustained. 
The  case  as  to  the  promoters  of  railway 
schemes  go  on  the  principle  that  the  pro- 
moters incur  no  collective  responsibility,  each 
being  answerable  only  for  those  claims  to 
Y  which  he  made  himself  individually  liable. 


amount  from  the  defendants  ;  and  the  L.  J.  J. 
held  (apart  from  the  question  of  notice  of 
illegality)  that,  as  the  defendants  had  handed 
the  cheque  to  their  manager,  who  remained 
their  agent  until  he  had  paid  the  money  to 
the  plaintiffs  to  whom  it  was  due,  which  he 
never  did,  the  defendants  never  discharged 
themselves  from  the  debt. 


L.  J.  J.  Feb.  19. 

HARDY  V.  METROPOLITAN  LAND 
AND  FINANCE  COMPANY. 

Liability  of  Company -^Fraud  of  Manager. 

Plaintiffs,  a  building  society,  allowed 
their  manager  (who  was  also  manager  of  de- 
fendant Company)  to  deposit  moneys  belong- 
ing to  the  society  with  the  defendant 
Company,  the  society  and  its  officers  having 
no  power  to  make  such  deposits.  In  1869 
the  defendants  drew  a  cheque  for  the  amount 
of  the  deposit,  and  handed  it  to  their  manager, 
who  applied  it  to  his  own  use  and  died  in- 
solvent.   Plaintiffs  now  sue  to  recover  the 


V.  C.  M.  Feb.  19. 

In  re  VALPARAISO  WATER-WORKS 
COMPANY. 

Company -^Agreement  to  become  a  Member-^ 
Notice  of  Allotment, 

In  this  case  the  V.  C.  held,  upon  the  facts, 
that  it  was  part  of  the  original  arrangement 
that  the  agents  should  take  shares  in  the  Com- 
pany, and  that  consequently  the  apglication 
for  shares  and  the  appointment  as  agents 
constituted  together  an  agreement  to  become 
a  member  of  the  Company,  and  that  it  was 
not  necessary  that  the  applicant  should  have 
notice  of  allotment. 


V.  C.  W.  Feb.  19. 

PROSSER  V.  BANK  OF  ENGLAND. 

Bank  of  England — Fund  in  the  Names  of  three  • 
Persons — Death  of  one — Evidence, 

A  FUND  stood  in  the  books  of  the  Bank  in 
the  names  of  three  person!,  on  the  death  of  one 
of  whom  an  extract  from  the  entry  in  the 
register  of  the  parish  where  the  deceased 
was  buried,  together  with  a  statutory  decla* 
ration  as  to  the  identity  of  the  deceased,  was 
forwarded  by  the  other  two  persons  to  the 
Bank,  in  order  to  enable  the  Bank  to  affix  to 
the  name  of  the  deceased  in  their  books  the 
usual  memorandum  of  her  death.  The  Bank 
however  declined  to  do*so,  on  the  ground  that 
the  statutory  declaration  did  not  state  that 
the  extract  had  been  compared  with  the 
original  register  for  the  parish  where  the 
deceased  was  buried  ;  and  the  V.  C.  held  that 
the  Bank  had  a  discretion  to  exercise  in  this 
case,  and  that  in  this  instance  they  had  exer- 
cised it  bond  fide. 

V.'CtB.  Feb.  20. 

GROVE  V.  MARSHALL. 

Will — Construction-^**  Issue  ^*    held  to   mean 

"  Children." 

In  this  case  th/e  V.  C.  held,  upon  the  con- 
struction of  a  will,  that  the  testSitor  had  him-' 
self  put  his  own  interpretation  upon  the  word 
''issue,"  and  had  confined  its  meaning  to 
children  or  child  of  the  first  degree. 
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V.  C.  M.  F«B.  34. 

In  re  CITY  TERMINUS  HOTEL  COMPANY. 

CLAIM  OFSOUTH.EASTERN  RAILWAY 

COMPANY. 

Loan  to  a  Company — Security  of  Shares-^ 
Shareholders  or  Creditors. 

It  being  of  importance  to  the  Railway 
Company  that  the  hotel  should  he  completed 
as  it  formed  part  of  their  station  works,  the 
Railway  Company  agreed  to  advance  ^f  40,000 
to  the  Hotel  Company,  and  to  receive  from 
them  4,000  shares  in  the  Hotel  Company, 
which  were  placed  in  the  names  of  two 
trustees  for  the  Railway  Company.  The 
Railway  Company  had  recently  purchased 
the  hotel  for  /"20 1,000  under  the  po>*ers  of 
their  Act,  and  the  Hotel  Company  was 
wound  up  in  order  to  effect  the  sale;  and 
the  V.  C.  held  that  the  Railway  Company 
must  stand  as  creditors  for  the  amount  of  the 
advances,  and  were  at  liberty  to  deduct  the 
^40,000  from  the  amount  of  their  purchase- 
money. 


M.  K. 


Feb.  26. 


BLOOMER  p.  SPITTLE. 


Conveyance  to  Ptirc%aser — Common  mistake^- 
RectiJication'-'Setting  aside  Sale, 

In  a  contract  for  the  sale  of  land  including 
the  minerals,  the  conveyance  (by  a  common 
mistake  on  the  part  of  the  solicitors  on  both 
sides)  contained  a  reservation  of  the  minerals 
to  the  vendor ;  and  the  M.  R.  held  that, 
having  regard  to  the  lapse  of  lime  and  to.the 
resistance  to  rectification  offered  by  the 
defendant,  the  latter  must  have  his  option, 
either  to  have  the  conveyance  rectified,  or 
else  to  have  the  whole  transaction  set  aside. 
Id  the  latter  event  the  plaintiff  would  be  fixed 
with  an  occupation  rent,  while  the  defendant 
would  have  to  repay  the  purchase-money 
with  interest,  and  also  all  sums  expended  by 
the  plaintiff  for  permanent  improvements. 


iM.  R. 


JAMES  V.  JAMES. 


Feb.  23. 


Secret  Invention — Rightto  use  Name  of  Original 
Discoverer— ^Advertisement  of  Article  as  **the 
*     only  Genuine'' — Injunction. 

In  this  case  the  M.  R.  refused  an  injunc- 
tion to  restrain  the  defendant  Robert  Joseph 


James,  who  had  discovered  the  secret  of  the 
invention  without  any  breach  of  confidence, 
from  selling  Lieut.  Robert  James's  Horse  Bti- 
ster  (an  unpatented  chemical  preparation),  or 
from  using  Lieut.  James's  name  in  connection 
therewith,  pr-ovided  he  did  not  represent  his 
manufacture  as  the  manufacture  of  the  suc- 
cessors of  Lieut.  James,  and  did  not  put  the 
signature  of  Robert  James  (omitting  his 
second  name  of  Joseph)  on  his  la^ls,  or 
advertise  his  preparation  as  the  only  genuine. 


L.J.J. 


Fkb.  sS. 


SHEFFIELD    IMPROVED    INDUSTRIAL 
AND  PROVIDENT  SOCIETY  r  JARVIS 

Farty  Wall—Right  to  support. 

In  this  case  the  L.  J.  J.  upheld  an  injanc* 
tion  granted  by  V.  C.  M.,  restraining  the 
defendant  from  interfering  with  the  use  by 
the  plaintiffs  of  the  wall  which  divided  the 
houses  of  the  plaintiffs  and  the  defendant. 


Common  ia(v. 


p.  &  M. 


I'tE.  20. 


In  the  goods  «>/PUNCHARD. 


Will^-Executor according  to  the  Tenor-^ 

Trustee. 

In  this  case  grant  of  probate  was  refused 
to  C  as  executor  according  to  the  tenor  of 
the  will,  where  testator  left  a  house  which 
he  desired  to  be  sold  to  pay  expenses  and 
legacies,  and  wished  C  to  act  as  trustee  to 
the  estate,  ;and  where  he  gave  several  legacies 
but  did  not  dispose  of  the  residue. 


P.  &  M. 


1  EB.  JO. 


RAVENSCROFT  f.  RAVENSCROFf  & 

SMITH.         , 

Ma t rimon  ia  I  Su  it — Decree  n  isi-^Intervention 
of  Queen^s  Proctor — Reversal  of  Decree^ 
Damages. 

In  this  case  the  Judge  Ordinary  reversed 
a  decree  ntst\  the  petitioner  having,  upon  the 
intervention  of  the  Queen's  Proctor,  been 
found  by  a  jury  guilty  of  adultery  himsdf, 
and  gave  his  opinion  that  the  Legislature  did 
not  intend  that  damages  should  be  recovered 
when  the  marriage  was  not  dissolved. 

h 
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Ba.nkruptcv»  Feb.  12. 

ii-v/^ar^tfCROSSLEV. 

/«  re  TAYLOR. 

Power  of  Court — Examination  of  Trits  tee. 

The  Court  has  power,  on  the  application 
of  a  creditor,  to  summon  a  trustee,  and  compel 
him  to  disclose  all  his  dealings  with  a  bank- 
rupt's property. 

Bankruptcy.  Feb.  19. 

/«r^  SUTHERLAND. 

Judgment  on  Joint  Guarantee —Right  of 
Action  against  Joint  Guarantor  as  against 
whom  Judgment  was  set  aside. 

An  action  was  brought  by  a  Company 
upon  a  guarantee,  and  judgment  recovered 
against  all  the  guarantors.  Thereupon  a 
debtor's  summons  was  issued  against  one  of 
them  S,  who  ultimately  was  adjudicated  a 
bankrupt,  notwithstanding  that  it  appeared 
that  the  judgment  had  been  set  aside  as 
against  him  on  the  ground  of  irregularity. 
The  Chief  Judge  held,  upon  the  appeal  of 
S,  that  the  debt  having  merged  in  the  judg- 
ment, the  Company  had  no  right  of  action 
against  S,  and  that  there  was  no  debt,  either 
at  law  or  in  equity,  sufficient  to  support  a 
petition  in  bankruptcy. 


Clauses  Consolidation  Act,  to  pay  the  costs  of 
an  abortive  attempt  to  re-invest  in  land  a 
fund  paid  into  Court  in  respect  of  lands  taken 
for  the  purpose  of  their  undertaking,  the 
contract  for  the  proposed  purchase  having 
been  sanctioned  by  the  Court,  and  having 
fallen  through  simply  by  reason  of  the  vend- 
or's title  being  unsatisfactory. 

M.  R.  Feb.  28. 

In  re  SOUTHAMPTON  IMPERIAL   HOTEL 

COMPANY. 

HUNT'S  CLAIM. 

Company'-^  Winding-up'— Trustee  of  Lease, 

Where  a  few  years  after  H,  as  trustee  of  a 
Company,  had  entered  into  an  agreement  to 
take  a  lease  of  land  for  39  years,  the  Com- 
pany was  ordered  to  be  wound  up,  and  H 
was  cqmpelled  to  pay  a  sum  due  uifder  the 
agreement,  and,  in  order  to  put  an  end  to 
his  liability,  entered  into  an  agreement  to 
assign  the  benefit  of  the  agreement  in  con- 
sideration of  a  sum  of  money  to  be  paid  by 
him  in  instalments,  the  M.  R.  held  him 
entitled  to  prove  for  both  sums. 


L.J.J. 


OLIVE  v.CLIVE. 


Feb.  26. 


Apportionment — Determination   of  Interest — 
Estate  for  Life  without  Impeachment  of  Waste. 

Ax  apportionment  was  allowed  of  the  cur- 
rent incon^e  of  a  testator's  residuary  personal 

>  estate  settled  on  his  two  granddaughters  at 
the  time  of  their  marriage,  notwithstanding 
that  it  had  been  contended  that  there  could 
be  no  apportionment  in  this  case,  because  there 

^was  no  determination  of  property,  but  only 
an  alteration  in  the  mode  of  enjoyment  of 
the  property;  and  it  was  held  that  the  trust 
for  the>  separate  use  of  one  of  them,  with 
restraint  on  anticipation,  was  given  for  her 
protection  ;  and  that  if  the  estate  was  without 
impeachment  of  waste,  the  timber  might  be 
cut  and  sold  for  the  husband's  debts. 


M.  R.  Feb.  26. 

In  re  CARNEY'S  TRUSTS. 

L>ands  Clauses  Consolidation  Act,  184^ — Re' 
investment  in  Land — Costs  of  Abortive  In- 
vestment,  . 

The  AL  K.  held  that  a  Railway  Company 
was    bound,    under    s.    80    of    the  Lands 

Vol,  XVII. 


V.  C.  \V.  Feb.  28. 

CASS  If.  RILEY. 

Will — Construction — Gift  to  late  Husband's 
Sisters — Issue  of  such  Sisters  who  died  before 
Testatrix  not  entitled,   m 

On  the  marriage  of  a  widow,  her  personal 
estate  was  assigned  to  trustees  in  trust  to 
pay  the  income  to  her  for  life  for  her  sepa-* 
rate  use,  and  after  her  death  to  stand  pos- 
sessed of  the  estate  upon  such  trusts  as  she 
should  appoint.  By  her  will  she  directed 
the  trustees  to  stand  possessed  of  the  estate 
upon  trust  for  her  late  husband's  sisters,  her 
own  brothers  and  sisters,  and  her  husband 
and  one  of  the  trustees  equally  per  capita; 
but  in  case,  at  the  time  of  her  decease,  any  of 
her  late  husband's  sisters,  or  any  of  her  own 
brothers  and  sisters,  were  dead,  having  left 
issue,  such  issue  should  take  their  parents' 
share.  Before  the  date  of  the  will,  four  sis- 
ters^f  the  testatrix's  late  husband  had  died, 
each  of  them  having  left  issue,  and  the  ques- 
tion was  whether,  upon  the  true  construc- 
tion ^f  the  will,  such  issue  were  entitled  to 
share  in  the  trust  fund,  and  the  V.  C.  held 
that  they  were  not. 

L.  J.  J.  March  1. 

In  re  EUROPEAN  BANK. 

MASTERS'  CASE. 

Contributory  —  Bond-fide    Transfer  -^^Misde*^ 

scnption. 

Where  a  retired  butcher  had  transferr 
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some  shares  in  a  Bank  to  his  son-in-law,  a 
journeyman  butcher,  but  described  in  the 
deed  of  transfer  as  a  gentleman,  and  the  Bank 
stopped  payment  a  few  days  afterwards,  the 
L.  J.  J.  held  that  the  transfer  was  valid, 
because  the  description  of  the  son«in-law  as 
"gentleman"  was  merely  vague,  and  not 
intended  to  deceive  the  Company,  and  it  did 
not  appear  that  the  Company  would  not  have 
accepted  him  if  they  had  been  distinctly 
iraformed  that  he  was  a  journeyman  butcher. 


V.  C.  M.  March  a. 

In  re  HERCULES  INSURANCE  COMPANY. 

PUGH'S  CASE. 

HARMAN'S  CASE. 

Company  —  Contributory  —  Misdescription  — 
Taking  Shares  in  name  of  Fictitious  Person 
'^Substitution  of  party  really  entrusted, 

A  FATHER  had  a  number  of  shares  in  a 
company,  and,  being  unable  to  take  any 
more  in  his  own  name,  procured  his  daughter, 
a  married  woman,  to  sign  a  paper  for  him, 
without  telling  her  what  the  object  was.  It 
was,  in  fact,  an  application  for  400  shares, 
and  her  name  appeared  simply  without  stating 
lyjr  condition.  The  father  paid  the  allotment- 
money,  and  always  acted  as  the  owner  of  the 
shares.  Neither  the  daughter  nor  her  hus- 
band knew  that  she  N^s  on  the  list  of  con- 
tributories  until  after  the  winding-up  order; 
and  the  V.  C.  considered  the  case  like  that 
of  shares  being  taken  in  the  name  of  a  ficti- 
tious person,  and  directed  the  father  to  be 
placed  on  the  list  in  substitution  for  the 
daughter. 


tual  payment  of  the  above  bahtnce  is  requi- 
site. The  bankers  are  instructed  not  to 
receive  payments  after  that  day  without 
charging  interest  at  10  per  cent,  per  annum. 
On  the  i6ih  H  wrote  from  Dublin,  repu-- 
diating  the  shares.  The  V.  C.  held  that  the  • 
contract  was  complete  directly  the  notice  of 
allotment  was  posted ;  that  it  was  posted  in 
sufficient  time ;  that  the  words  in  red  ink  in 
the  letter  made  no  new  term,  but  simply 
worked  out  the  provision  for  payment  of  10 
per  cent,  in  the  prospectus;  and  that  the 
allotments  made  by  the  Committee  were 
valid. 


V.  C.  M. 


March  4. 


In  re  IMPERIAL  LAND  COMPANY  OK 
MARSEILLES. 

HARRIS'S  CASE. 

Company-^A  llotment  of  Shares — Complete  Con^ 
tract — Repudiation — Neu*  Term  of  Contract » 

On  5th  March  1866,  H  sent  through  post 
a  printed  form  of  application  for  shares  up^o 
200,  which  had  been  annexed  to  a  copy  of 
the  prospectus,  which  contained  a  provi^on 
for  payment  of  10  per  cent,  interest.  The 
directors  appointed  an  Allotment  Committee, 
who,  on  15th  March,  allotted  100  shares  to 
H.  The  notice  of  allotment  was  posted 
early  on  the  i6ih,  and  reached  H  at  Dublin 
bn  the  17th,  stating  the  balance  due  from  H, 
and  containing  in  red  ink  the  words,  *'  As  the 
interest  warrants  attached  to  the  shares  bear 
interest  from  the  21  si  of  March  1866,  punc- 


M.  R. 


March  5. 


HARRISON  V.  HARRISON. 


Elect  io  i«— Co  mpensatio  n^-^Appl  teat  ion  of 
Assets — Costs  of  Suit. 

Wherk  a  testator  devised  certain  real 
estate  in  Scotland,  and  gave  a  legacy  to  his 
eldest  son,  who  was  his  heir  according  to  the 
Scotch  law,  and  the  eldest  son  elected  to  take 
against  the  will,  and  it  appeared  that  the 
testator's  personal  estate  was  insufficient  to 
pay  the  costs  of  suit,  the  debts  of  the  testa- 
tor, and  the  legacies  given  by  his  will  io 
full,  the  M.  R.  held  that  the  legacy  given  to 
the  eldest  son  must  be  applied  in  compen- 
sating the  parties  disappointed  by  the  election 
to  take  against  the  will,  and  that  the  debts 
and  costs  of  suit  must  be  paid  out  of  the 
Scotch  estate  which  had  descended  on  the 
heir-at-law  before  the  pecuniary  legacies 
abated. 


C0mm0tt  iak 


P.  &  M. 


Feb.  20. 


BONDON  V.  MORGAN. 


L  im  ited  A  dm  in  istra  tio  n  — Assignee — Property 
assigned  not  belonging  to  Assignor  in  his 
010 n  Right. 

Where  a  claim  was  made  to  the  grant  of 
administration  of  an  unad ministered  estate  by 
the  executor  of  the  assignee  of  the  unadminis- 
tered  estate  (the  property  assigned  not  be- 
longing to  the  assignor  in  his  own  right), 
Lord  PiNZANXBi  on  the  grounds  that  the 
claim  was  not  free  from  doubt,  and  that  the 
person  primarily  entitled  to  take  out  admin- 
istration had  not  been  personally  served 
with  the  citation,  made  a  grant  limited  to 
taking  proceedings  in  Chancery,  and  to  re- 
ceiving what  that  Court  should  consider  ftc 
applicant  entitled  to. 

b 
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BI^AKISTON  «.  TE8BS. 

■  IViU-^Constriiclicii-^Reatly  {Estaie-tail  in)— 
'  Parsonmlly — Life -estate. 

Whsrr  !i  testator  devised  and  bequeathed 
all  his  red  and  personal  property  to  trustees 
upon  trust  to  pay  the  rents  and  profits  "  un- 
to his  sister  M  for  the  term  of  her  personal 
life,  and-  after  her  decease  in  like  manner 
unto  his  sister  S,  and  after  her  decease  i 
his  brother  J,  and  after  his  decease  to  his 
issue  (if  any),  if  no  issue  unto  his  godson 
(ao  infatit)  and  to  his  issue,  second  son  to  be 
preferred  to  older,"  Hn-n.lhat  ihe  wil 
created  successive  life-estates  in  the  property 
and  that  J,  the  brother,  took  ihal  interest  ir 
the  personally. 


V.  C.  W.  March  4. 

DEACON  p.  YEARSLEY. 

fn/ant's  SiiitS/'eeific  Ugalee— Bill  for 
general  Administration — Limited  Decree. 
Ik  a  suit  instituted  on  behalf  of  an  infant, 
a  speci^c  legatee  of  leaseholds,  and  praying 
a  decree  for  the  general  administration  of  the 
testator's  rqal  and  personal  estates,  the  V.  C. 
made  a  decree  for  .t,he  administration  of  the 
estate  limited  to  the  plaintiff's  legacy,  with 
inquiries  as  to  debts,  incumbrances,  and  in- 
come, reserving  further  con^deration,  and 
allowing  the  executors  to  retain  their  costs 
out  of  the  residue. 


Juit  against  Foreign  Governmenl — 'Breach  of 

Contract— Deposit   of  Fund  milh   Bank 

Money  brought  into  Court. 

In  this  case  the  V.  C.  held  that,  though  a 

foreign  Government  could  not  be  sued  for 

a  breach  of  contract,  yet  \ybere  money  had 

been  actually  deposited   with   a  banker  as 

security  for  the  performance  of  the  contract, 

that  enabled  him  to  order  the"  bankers   to 

bring  the  monej.imo. Court, Apd to  direct  an 

inquii'y  as  to  what  was  due  to  the  plaintiff 

on- the  contract. 


V.  C,  B.  Mj(hcb6. 

BEATTIE  V.  LORD  EBURY. 

Satlway  Company^Bank — Security  for  Ad- 
vances— Shares  and  Debentures — Contract — 
Representations. 
In  this  case  the  V..C.   found   upon  the 

evidence  that  the.  bank,  of  which  plaintiffs 


f,  p.  3K. 


were  trustees,  never  intended  to  advance 
money  to  a  Company  on  the  security  of 
worthless  documents  {i.  e.,  debentures  which 
had  been  issued  before  the  Company  had 
acquired  the  statutory  power  of  issuing  ihem, 
viz.,  when  the  whole  of  the  additional  capital 
was  bond  Jide  subscribed  for),  and  that  the 
directors  of  the  Company  were  liable  to 
make  good  the  representations  on  ihe  faith 
of  which  the  bank  had  advanced  money  and 
had  withheld  proceedings,  and  ruled  that 
the  directors  were  liable  to  pay  the  debt  and 
hand  back  the  documents  which  they  had 
received. 


HUNTER  n.  BULLOCK. 

Will— Legacy— Gift  made  subject  to-Trust  iiw 
possible  IB  be  performed — Legacy  valid. 

Whkre  a  gift  by  will  to  an  institution 
was  upon  trust  for  keeping  in  repair  a  grave- 
stone for  a  certain  day  yearly  if  required,  and 
appropriating  the  balance,  the  trust  waa  held 
to  be  one  impossible  to  be  performed,  but  the 
gift  to  the  instituiion  perfectly  good. 


V.C.  B.  March  7. 

In  re  PATENT  FLOORCLOTH  COMPANY. 

DEAN  AND  GILBERT'S  CLAIM. 


In  this  case  the  V.  C.  held  that  an  agree- 
ment for  the  employment  of  claimants  as 
travelling  agents  of  the  Company  for  three 
years  at  a  certain  regiuneration  by  commis- 
sion was  distinctly  proved ;  and  also  that  the 
awhority  of  the  manager  of  the  Company 
eztefided  to  the  employment  of  travelling 
agents,  and  that  he  had  exercised  thai  right 
in  the  case  of  the  claimants  with  the  know- 
ledge  of  the  directors;  and  ordered  that  ihe 
el,^mants  should  be  allowed  compensation  for 
the  iwo  years  of  their  engagement  remain- 
ing unexpired  when  the  Company  went,  into 
liquidation,  notwithstanding  the  contention 
made  on  behalf  of  the  Official  Liquidator  that 
there  was  no  written  agreement  within  the 
Statute  of  Frauds  capable  of  being  enforced 
against  the  Company,  that  the  manager  had 
no  anthority  to  bind  the  directors,  and  iha^t 
the  contract  to  remunerate  services  by  com- 
mission differed  from  an  engagement  at  a 
fixed  aalaty,  and  Ihat  the  person  employed 
ninst  take  hit  chance.  . 
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V.  C.  M. 


March  7. 


THRUPP^r.  SCRUTON. 


Party  Wall — yoint  Landlord, 

B,  the  owner  of  houses  Nos.  65  and  66, 
rented  the  latter  to  plaintiff,  and,  in  consi- 
deration of  defendant,  at  plaintiff's  request, 
placing  a  wooden  pilaster  with  the  end  fixed 
into  an  iron  girder  on  the  party  wall  between 
the  two  houses,  was  to  pay  an  increased 
annual  rent.  1^  assigned  the  lease  of  the  for- 
mer house  to  the  use  of  the  defendant,  who, 
in  carrying  out  certain  considerable  altera- 
tions in  the  frontage  of  his  house,  deter- 
mined upon  removing  the  pilaster  and  iron 
girder  from  the  party  wall.  The  V.  C. 
granted  an  injunction  restraining  the  defend- 
ant from  removing  the  pilaster  and  iron 
girder,  and  considered  it  clear  upon  the  evi- 
dence that  the  defendant  was  aware,  before 
he  purchased  his  house,  that  the  pilaster  and 
girder  had  been  erected  by  the  plaintiff's 
landlord;  that  defendant  could  not  have  taken, 
under  the  assignment  from  B,  more  than  B 
had  power  to  give  him  ;  and  that  the  wall  was 
not  the  property  of  the  defendant,  but  a  parly 
wall  between  the  two  houses,  which  the  de- 
fendant had  no  right  to  appropriate  to  his 
own  purpose. 


firms  stopped  payment  in  the  same  montb,| 
and  the  question  was  whether  the  Bombaj; 
firm  was  entitled  to  prove  against  the  Lon- 
don firm.  The  V.  C.  held  that,  as  a  general 
rule,  a  partner  in  a  bankrupt  firm  could  ndl 
prove  in  competition  with  the  creditors  S 
the  firm  who  were,  in  fact,  his  own  creditors; 
and  that,  even  if  an  exception  were  made  in 
favour  of  allowing  proof  where  the  debt  \**a^ 
in  respect  of  a  distinct  trade  carried  on  bjj 
one  of  the  bankrupt  partners,  it  could  onl) 
be  in  respect  of  goods  supplied,  and  not  ii 
respect  of  cash  balances. 


M.  R. 


WARD  r.  WEIGHTMAN. 


March  12 


L.  J.  J.  ,  March  8. 

HEMMING^i?.  MADDICK. 

Evidence  to  discredit  Witness — Exhibit  append' 
ed  to  Affidavit  (hoiv  to  admitj. 

Where  J  made  an  affidavit  for  the  plaint- 
iff that  there  had  been  no  understanding  as 
to  a  certain  matter,  and  the  defendant's  soli- 
citor filed  an  affidavit  in  answer,  stating  that 
J  had  made  a  statement  to  him  which  was 
at  the  time  reduced  into  writing  and  signed 
by  J,  and  in  which  he  said  that  there  was 
that  understanding,  and  the  solicitor  append- 
ed this  statement  to  his  affidavit  as  an  ex- 
hibit, the  L.  J.  J.  were  clearly  of  opinion 
that  the  statement  was  not  evidence,  and  that 
the  only  way  in  which  such  a  statement  could 
be  admitted  would  be  by  cross-examiningLj, 
$ind  putting  the  statement  into  his  hand  for 
the  purpose  of  discrediting  him. 


V.  C.  M.  March  o. 

NARRAWAY  r.  BEATTIE. 

Insolvent  Partnership — Proof  by  one  Partner, 
of  Debts  in  a  separate  Firm, 
C  WAS  partner  with  P  in  London,  but 
resided  at  Bombay,  where  he  carried  on  a 
separate  mercantile  business.  The  two  firms 
were  distinct,  but  had  large  mercantile  deal- 
ings  and   bill  transactions  together.     Both 


Breach  of  Trust — Liability  of  Estate  of  De 
ceased  Trustee — Advertisement  for  Claims  b) 
Executors — 22  &  2^  Vic,  c,  J5,  s,  29. 

In  this  case  the  M.  R.  held  that  the  estate 
of  a  deceased  trustee  was  liable  for  a  bread 
of  trust  committed  by  him  in  allowing  hii 
solicitor  to  receive  and  retain  in  his  handi 
certain  trust  moneys  when  the  mortgage  on 
which  they  were  invested  was  paid  off 
whereby  the  same  was  lost  to  the  trust-estate 
that  the  advertisements  in  the  local  news 
papers  published  by  the  executors  previousl; 
to  the  distribution  of  the  estate  were  not  \ 
proper  compliance  with  the  22  &  23  Vic. 
c.  35,  s.  19,  the  Court  always  requirin| 
notices  to  be  inserted  in  the  London  GazeiU 
and  generally  in  the  Times;  that  three  weeks 
from  the  date  of  the  notice  was  too  sbort  s 
time  for  claims  to  be  sent  in ;  and  that  th( 
executors  were  personally  liable,  as  well  aj 
the  estate  of  the  testor.  •    - 


L.J.J.  .       March  15 

COOPER  v.KYNOCK. 
Estate  of  Trustee, 

The  L.  J.  J.  in  this  case,  reversing  th< 
decision  of  the  M.  R,  (ante,  p.  25),  held  thai 
the  trustee  took  an  estate  in  fee. 


Commoit  3Uk    . 

p.  &  M.  March  n 

In  the  goods  of  PARNELL. 
Appointment  of  Guardian-- Authority  to  om 

Guardian  to  appoint  a  new  one — 12  Car.  II. 

c,  24, 

Where  a  testator  in  effect  said:  "I  ap 
point  A  and  B  guardians  for  life,  and  on  lh« 
death  of  either  the  person  whom  the  othei 
shall  nominate,"  Lord  Penzance  held  thii 
he  thereby  properly  disposed  of  the  custo<i^ 
of  his  child  under  12  Car.  IL,  c.  24. 
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Igoust  0f  iorb^ 


tber  tlie  \ 

^Pinstb  March  14. 

^f'^^^J^AW,  Official  Liquidator,  v.  FOSTER,  Bart, 

31  firm  cot 

ihe  ^^niract'-Notice  of  Deposit — Equitable  Mort- 

ilsotnct:  g^S^' 

>n  tercEt  F  entered  into  a  contract  to  sell  the  AI- 
leretkibtmbra  Palace  to  P,  the  deeds  to  be  in  the 
le  carriecaiuls  of  the  vendor  until  the  purchase-money 
irs,  it  cfiu^as  completely  paid,  when  a  conveyance  of 
)IieA  awae  premises  was  to  be  executed.  To  secure 
ayment  of  certain  bills  accepted  by  P,  he 
:eposited  with  a  bank  the  agreement  be- 
ween  himself  and  F,  and  executed  a  memo- 
jy;^y*''^andum  of  the  deposit  by  which  he  undertook 
inter  alia)  to  execute  a  valid  assignment  of 
t/ tolls  contract  with  F  by  way  of  mortgage. 
tnififi^QXXQQ  of  the  deposit  and  memorandum  was 
•  J5.^v'iuly  given  to  F  by  the  bank's  solicitor,  to 
Idtlmtbi^rhom  F  sent  a  memorandum  of  acceptance 
hlefej^Df  such  notice.  The  purchase  was  complet- 
JD  m^di  without  prior  notice  to  the  bank,  and  the 
iain&^ank  having  afterwards  gone  into  liquidation, 
[lenKu^the  Official  Liquidator  filed  a  bill  in  Chancery 
lis  jitagainst  F,  praying  for  a  declaration  that,  by 
!iK(ni(-6ivirtue  of  the  deposit  and  the  memorandum 
;kfc':%nd  the  notice  thereof  given  to  F,  the  bank 
j5/»rnssr>ecame  entitled  to  an  equitable  charge  on  the 
jfotv^Alhambra  Palace,  that  the  conveyance  by  F 
/ttJ^^lifter  such  notice  was  a  breach  of  trust,  and 
k<^s  i^ilhat  F  was  liable  to  make  good  to  the  bank 
jifi/frii  Gsthe  loss  thereby  occasioned.  The  Lords 
itterafBrmed  the  decision  of  the  L.  C.,  holding 
IS  too  sjthat  F.was  not  liable. 

e,  asK 


earnings  to  the  plaintiff  by  the  mortgagor 
had  not  been  given  to  mortgagee,  plaintiff 
could  not  recover  the  amount  of  the  freight 
upon  the  homeward  voyage. 


V.  C.  VV. 


HEXTr.  GILL. 


March  13. 


j  Mines, and  Minerals— 'China  Clay, 

I      In   this  case   the   V.   C.   said   that    pro- 

j  bably    the   original    meaning   of    the    term 

•  *'  mines  and  minerals"  was  mines  and  what 

was  gotten  from  mines;  but  etymology  was 

a  very  unsafe  guide  to  meaning,  and  he  must 

hold  that  the  word  "  minerals ''  had  acquired 

a  meaning  of  its  own  independently  of  any 

I  question   as   to   the    manner   in   which    the 

1  minerals    were    gotten ;    that    the    evidence 

[  showed  that  "kaolin"  or  China  clay  was  a 

metalliferous   mineral   distinguishable  from, 

I  and  much  more  valuable  than,  ordinary  agri- 

:  cultural  earth,  and  that  it  produced  metal  4n 

I  a  larger  proportion  to  its  bulk  than   many 

ores  ;  and  that  "mines  and  minerals''  included 

China  clay. 


(0quttg. 


M 


V.  C.  M. 


L.  J.  J.  March  14. 

In  re  BROADWOOD'S  SETTLED  ESTATES. 

Settled  Estates  Act^  s,  sy-rMarried  Women — 

Infam, 

In  this  case  it  was  held  that  a  married 
woman,  who  was  under  age,  was,  for  the  pur- 
poses of  the  Settled  Estates  Act  (19  k  20 
Vic,  c.  120),  in  the  same  position  as  a 
married  woman  of  full  age,  and  that  she 
must  be  examined  under  s  37. 


March  11. 


LEANii.  CARRICK. 
Bill  of  Sale — Bankruptcy — Registration. 

fversi^     It  was  held  in  this  case  that  bills  of  sale 

;),  beb-given  by  a  Sheriff  were  not  exempt  from 
regj"istration,  that  it  was  not  necessary  to 
'  lead -non -registration,  and  that  apparent 
ownership  did,  under  the  Bankruptcy  Act  of 

.    •  ^"86 1,  apply  to  non-traders. 

m'-  

Aiitu'^'  ^'  *^^*  March  12. 

^y[^j,:  WILSON  V.  WILSON. 

Afortgage  of  a  Ship — Freight  included^Notice 
J;  'U  of  Incumbrance, 


°°  ^  In  this  case  it  was  held  that  the  mortgage 
y|?.^t)f  a  ship  included  the -freight  and  the  earn- 
°*' gjings  of  the  ship;  and  that  as  notice  of  a 
^^"^  previous  assignment  of  the  freight  and  the 


V'  C.  M.  March  14. 

SHEPPARD  V.  HONG-KONG  and  SHANGHAI 
BANKING  COMPANY. 

Lessor  and  Lessee — Covenant  not  to  under-let 
without  consent — Reasonable  ground  for 
withholding  consent. 

Ts  this  case  it  was  held  that  the  plaintiff's 
(lessors)  had  no  right  to  withhold  their  con- 
sent to  any  under-tenant  proposed  by  the 
defendants  (lessees)  without  showing  some 
reasonable  ground  for  their  conduct,  and 
that  mere  dislike  to  the  character  of  the 
proposed  under-tenant  was  not  such  a  reason- 
able ground  for  withholding  consent  as  the 
plaintiffs  were  entitled  to  set  up,  particular!/ 
when  the  effect  might  be  to  6blige  the  defend- 
ants to  pay  a  heavy  rent  for  keeping  the 
house  empty. 
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V.  C.  B. 


In  re  BEAK'S  ESTATE. 
BEAK  r,  BEAK. 


MARCSi  1 4* 


Donatio  mortis  causa — Delivery  of  Bank  Pass- 
book and  Cheque — Cheque  not  presented  till 
after  Donor* s  Deaths 

Thk  difference  between  a  pass-book  and  a 
deposit-nole,  the  delivery  of  which  had  been 
held  to  be  a  good  donatio  mortis  causd,  is 
enormous.  Nor  is  a  pass-book  in  any  degree 
like  a  bond.  The  delivery  of  the  pass-book 
was  not  distinguishable  from  the  simple  one 
of  the  delivery  of  a  cheque  drawn  by  the 
donor,  but  not  presented  till  after  his  death. 


V.  C.  B.  March  14. 

MEINERTZHAGEN  v.  WALTERS. 

Rill — Ademption — Residue, 

ON^a  bill  filed  for  administration  of  a  tes- 
tator's estate,  one  of  the  questions  on  further 
consideration  was  whether,  in  estimating  the 
moiety  of  the  residuary  estate  to  which  the 
testator*s  widow  (the  plaintiff)  was  entitled 
under  the  will,  the  sums  advanced  to  the 
children  by  the  testator  during  his  lifetime 
were  to  be  taken  into  account  as  part  of  their 
shares  in  the  residue,  so  that  the  widow 
would  be  entitled  to  one  equal  moiety  of  the 
income  of  the  residuary  estate,  including  the 
value  of  such  advances  or  settlements.  The 
V.  C.  said  that  th^rgument  in  favour  of  the 
widow  proceeded  on  the  fallacy  that  the 
residue  of  which  the  testator  died  possessed 
had  undergone  some  augmentation  by  virtue 
of  the  advances  made  by  him  to  his  children 
in  his  lifetime.  The  widow  was  entitled  to 
the  income  of  one  moiety  of  the  property  of 
which  the  testator  died  possessed,  and  there 
was  no  trace  of  any  intention  to  give  her 
anything  more.  Sne  was  not,  therefore, 
entitled  to  the  benefit  of  the  hotchpot. 


V.  C.  B. 


HICKS  V.  ROSS. 


March  16. 


Will-^Legacies — Whether  for  Life  or 
Perpetual, 

Testator  left  a  sum  of  £^0  per  annum  to 
be  paid  quarterly  to  his  wife,  and  afterwards 
gave  an  annuity  to  another  legatee  *^  during 
her  life."  He  also  left  a  sum  of  j[%oo  a 
year  out  of  the  proceeds  of  the  profit  of  the 
working  of  his  East  Indian  estate  to  the 
maintenance  and  education  of  the  eight 
children  of  his  daughter,  provided  they  ex- 
changed their  own  names  for  his,  under  for- 
feiture of  the  siid  £%oo  per  annum,  should 
they  decline  to  do  so.  The  V.  C.  held  that 
the  legacy  to  the  widow  was  for  life  only ; 


and  that  the  gift  otiht  £%qq  1>c««  tc 
daughter's  children  was  unlimited  in  * 
and  payable  out  of  the  whole  estate  ol 
testator ;  and  His  Honor  .thought  that. 
800/.  should  not  be  paid  to  the.  daaghter 


M.  R.  Mabci 

In  re  NANTON'S  CONSOLS  COMPAN 

THOMAS*  CASE. 

Winding-up — Con  tributary — Agreement  tty 
Shares — Power  X)f  Directors  to  rescind  K 
tracts 

In  this  case  T,  the  ^secretary  of .  a  G 
pany,  under  an  agreement  to  take  i, 
shares,  took  up  85b  shares  up  to  the  time 
his  resignation  of  the  secretaryship,  and 
consideration  of  his  resignation,  the  dtrec 
agreed  to  relieve  him  from  further  paym< 
in  respect  of  such  shares  as  he  had  agree; 
take.  An  ordei:  having  been  made  a  1 
months  afterwards  for  winding-up  the  Cc 
pany,  the  question  arose  whether  T  should 
made  a  contributory  in  respect  of  the  remaini 
shares  which  he  had  not  taken  up  at  ! 
time  of  his  resignation,  and  the  M.  R.  b 
in  the  negative. 

V.  C.  M.  March 

ARCEDECKNEv.  LORD  HOWARD. 

AccomtnodMition  fiills — Agreement  to  shar 

Liabilities. 

The  V.  C.  was  of .  opinion,  both,  vi 
regard  to  the  intention  of  the  parties  and  t 
legal  effect  of  an  agreement  signed  by  plaii 
if!  and  three  other,  guarantors  to  share  lial 
lities  as  to  s^*Qrat  acoQmi^odation  billf 
which  all  had  been  signed  by  plaintiff  ai 
some  one  or  more  by  the  others,  that  thi 
were  to  contribute  each  one-fourth  to  li 
liabilities  of  the  jdeb^r»  and  one  of  the  foi 
having  died  insolvent,  the  other  three  ma 
contribute  each  a  third  of  the  amount. 


V.  C.  B.  March  i| 

SUTCLIFFEv.  RICHARDSQn! 

Life-annuity  to  a  Wife  so  long  as  hhe  m 
Testator's  Son  should  live  together — Deaihi 
Son — NoH'Cesser  of  Annuity. 

Testator  by  his  codicil  left  an   annai 
to  his  wife  during  her  life  (in  addition  totl« 
provision  made  for  her  by  his  will),  **  so  W" 
as  ray  said  wife  and  my  son  Edwin  shooM 
live  together ;   but  if  they  .shpuld  cease » 
reside  together,  then  I  direct  that  ibe  sd 
payment  should  cease."    The  V.  C.  h^ldlbj 
the  annuity  d^d  ROt  ce^^se  on  the  death  ff 
the  son. 
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^m&t'tA  Horbs. 


V.  c.  vv. 


March  22. 


MULKERN  v.  WARD. 


'n. 


April  12. 
EREND,  GURNEY  &  CO.  r.  GIBB 

AND    ANOTHER. 

%npauy — Agent — Directors — Authority  to 
y^\  purchase  a  Btdsiness, 

k 

J* 

ptJjkiiE  Lords  affirmed  the  decision  of  the 
roE.albwiftg  a  demurrer  to  a  bill  hied  against 
Bdirfcctors  of  Overend,  Garnejr  &  Co.  (Ld.) 
aspect  of  the  purchase  of  the  good-will 
assets  of  the  bill  brokers  Overend  & 
ley    with    the    liabilities    of    the   firm, 
the  grounds  that  the  plaintiff   Co.   had 
n -the   directors  full   authority  to   pur- 
e'the  business  of  Overend  &  Gurney; 
at  4he  time  the  authority  was  given  the 
rsons  composing  the  Co.  knew  all  the  facts ; 
it  the  purchase  was  a  hazardous  one,  but 
It  the  persons  who  gave  the  authority  to 
rchase  it  must  have  known  it  to  be  so,  and 
bably  had  made  up  their  minds  to  incur 
hazard  m  the  hope  6f  great  prcrfit ;  that 
lebill  did  not  allege  any  violation  of  a  direct 
y.  nejT  any  gross  negligence  in  the  dis- 
ifge  of  that  task  which  the  directors  had 
in  authorized  to  perform,  and  there  was 
imputation  that  the  directors  had  acted 
the  manner  complained  of  for  their  own 

i)rofit;  and  that  the  directors  were  not  acting 
n  the  character  of  trustees,  but  in  that  of 
ligems  in  the  discharge  of  a  duty,  and  they 
Appeared  to  have  performed  it  according  to 
|lhe  instroctions  given  to  them. 


Building  Society — Book  containing  alleged 
libellous  Paragraphs — Injunction  to  restrain 
Publication, 

In  this  case  the  V.  C.  refused  to  grant  an 
injunction  to  restrain  the  publication  (until 
an  action  for  libel  could  be  brought  in  a 
Court  of  law)  of  a  book,  or  certain  alleged 
libellous  paragraphs  therein,  impugning  and 
reflecting  upon  the  principles  of  the  calcu- 
lations on  which  building  societies  generally 
were  based,  and,  in  doing  that^  singling  out 
the  name  of  the  plaintiff's  society,  the  V.  C. 
being  of  opinion  that  there  had  been  no 
malice  on  the  part  of  the  author  in  men- 
tioning the  name  of  the  plaintiff's  society. 


t0! 


I 


(J^qutts- 


V.C.B. 


March  22. 


HARDING  V,  HARDING. 


Pu rch ase — L ien  for  u npa id  Pu rch ase- money-^ 
Intestate  Purchaser-^Locke  King's  Amend- 
menfAct. 

■WHT:!tE  a  person  died  in  state,  having  in 
his  lifetime  contracted  for  the  purchase  of  the 
reversion  in  fee  expectant  upon  a  church  lease 
and  accepted  the  title,  nothing  remaining  at 
his  death  for  completion  of  the  matter  but 
payment  of  the  purchase-money  and  execu- 
tiott  of  the  converyance,  the  V.  C.  (with  re- 
ference to  Locke  King's  Amendment  Act  30 
&  31.  Vic,  c.  69)  held  the  heir-at-law  en- 
titled to  have  the  contract  carried  into  effect 
at  the  expense  of  the  personal  estate. 


V.  G.  B.  March  23. 

In  re  BAYLEY'S  SETTLEMENT.* 

Will — Construction — Estate  for  Life  in 
Father — Remainder  to  Son  in  tail. 

Where  a  testator  gave  his  residuary  real 
estate  to  A  and  to  his  eldest  son  at  his  death, 
should  A  have  no  male  issue  then  over, 
and  A  had  a  son  who  was  born  in  the  testa- 
tor's lifetime  and  was  still  living,  it  was 
held  that  A  took  an  estate  for  life  in  the 
residuary  real  estate  with  remainder  to  the 
son  in  tail. 


~> 


V.  c.  w. 


March  23. 


/wrtfWlLKlNSON'S  MORTGAGED  ESTATES. 

Mortgage — Sale  of  Surface  of  Mortgaged  Pro- 
perty — Reservation  of  Mines  and  Minerals, 

The  V.  C.  said  that  the  25  &  26  Vic, 
c.  108,  applied  to  mortgagees  as  well  as  to 
trustees,  and  that  theref<9re  he  had  jurisdiction 
to  say  that  the  power  of  sale  in  this  case 
must  be  read  as  if  it  had  expressly  author- 
ized a  sale'  of  the  surface  separate  from  the 
minerals ;  and  as  the  evidence  satisfied  him 
that  the  power  of  sale  would  be  more  pro- 
ductive if  the  surface  and  minerals  were 
5old*separately,  he  would  authorize  the  sale 
of  the  surface,  reserving  the  minerals. 


V.  C.  B. 


April  16. 


DAVIES  'D.  NICHOLLS. 


'  Legacy—Statute-barred  Debt — Set-off  by 

Executor, 

Where  a  legatee  was  indebted  to  the 
testator  /*ioo  upon  a  promissory  note  found  in 
a  secret  drawer  of  the  testator's  desk,  although 


5;o 


Brief  Noles 


THB    WEJntCY  RTFOKTER. 


jLngiisn  i^asa. 


t_ 


T 


the  statute  was  a  bar,  yet  according  to  tbe 
well-established  rule  that  an  executor  naight 
set-off  a  debt,  upon  the  principle  that  the 
legatee  having  had  payment  once  was  not  to 
have  it  over  again,  the  V.  C.  was  of  opinion 
that  the  jC^oo  must  be  deducted,  but  without 
interest. 


\  .  «. .  April  i6. 

/n  r,   BASSETT'S  ESTATE. 

!»'  i;KINS  V.  FLADGATE. 

i'      '  —ij J  Is f ruction — "  /  leave  to  J/*' — Good 
aft  of  Residue, 

!  r^iAiiax  by  her  will  gave  to  A  and  B's 
.V.r.'e  ctiii.lren  the  sum  of  £\o  each  (whereas 
A  An  1  i{  had  four  children),  and  after 
.V  .  jiior  0.1. v'r  legacies  went  on  to  say,  "  Afier 
•  :'sc  legacies  and  my  doctor's  bills  and 
I'liie'v  «*Kpcnses  are  paid,  I  leave  (without 
•nif?nil0!iifig:  yvhat)  to  my  sister  M,"  it  was 
held  that  A  and  B's  four  children  were 
entitled  each  to  a  legacy  of  £\o^  and  that 
the  testatrix's  intention  was  to  give  the 
whole  of  her  residue  to  M. 

V.  C.  ^.  April  i6. 

MACKETT  t,  MACKETT. 

I 

Will — Construction — Personalty — Proceeds  to 
be  applied  to  the  Maintenance  of  Children — 
Absolute  Gift, 

Testator  by  his  ^^-^ll  gave  the  residue  and 
remainder  oi  his  estate,  both  real  and  per- 
sonal, unto  Sarah  M,  the  wife  of  George  M, 
%nd  to  her  heirs  and  assigns  for  ever,  but 
jpon  trust  as  to  all  the  freeholds  for  the  sole 
nd  separate  use  and  for  the  maintenance  of 
e/  son  John  until  he  was  21  ;  and  as  to  the 
Dersonalty  to  the  said  Sarah  M  to  and  for 
her  proper  use  and  bei^efit  free  from  the  con- 
^o\  of  her  present  or  any  future  husband, 
'  and  the  proceeds  to  be  applied  by  her  in 
.he  maintenance  of  the  said  John  and  all 
other  the  children  of  the  said  Sarah  M,'' 
ihe  V.  C.  held  that  there  was  an  absolute 
?ift  to  Sarah  M  of  the  personalty  unaccom- 
panied by  any  trust  or  obligation  attachr^g 
:o  the  property. 

M.  R.  April  16. 

In  re  ENGLISH  ASSURANCE  COMPANY. 
HOLDICH'S  CASE. 

Life  Assurance  Compa  ny —  Winding-up^^Value 
<  of  Policy  (how  to  be  determined), 

^  The  question  in  this  case  was  as  to  the 
Jiroper  mode  of  valuation  of  current  policies 
Or  the  proper  amount  for  which  holders  of 


(jU 


life  policies  were  entitled  to  prove  in  * 
liquidation  of  a  life  office.  In  SeiFs  i 
L.  J.  James  had  laid  down  the  rtile  tiiat 
measure  of  proof  was  the  sum  which  woi 
under  the  particular  circumstances  of  the  c 
be  required  to  purchase  a  policy  to  the  sa 
amount  at  the  same  premium  in  a  slml 
office.  In  Carpenler^s  casty  however,  Ia 
Cairm,  in  his  arbitration  in  the  Albert  I 
Assurance  Company,  differed  from  the  ah 
decision,  and  held  that  the  then  present  va 
of  the  reversion  of  the  sum  assured  wai 
be  ascertained,  and  the  then  present  valo^ 
the  future  premiums,  taking  into  consid^ 
tion  the  pure  premiums  only  without  i 
loading,  and  that  the  difference  between  li 
two  sums  was  the  value  of  tbe  claim  on  i 
policy.  The  M.  (I.  held  that,  in  this  fai 
the  rule  laid  down  in  Bells  ca^c 
followed. 


jii.*^' 
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L.  C.  &L.  J.  J.  A: 

PHILLIPS  i».  GREAT  WESTERN  PAi'.,,  \ 

COMPANY. 

Covenant  to  stop  Train  at  Swihili  /.  — *'  "c  .«- 
master 'General, 

Their  Lordships  dissolved  tbe  ir..  -^  :  - 
granted  by  V.  C.  W.  {anie,  p.  37)  rer.  r»i>.«t 
the  Railway  Company  from  carrying  -  ;i55.T 
gers  by  any  trains  which  did  not  stop  » :f  t 
minutes   at   Swindon,  on    the   ground   ;r 
trains,  which,  by  the  legal  orders  of  i<e  V^ 
master- General,  were  not  allowed  lo     c: 
minutes  at  Swindon,  were  not  uti»! 
trol  of  the  Company,  and  therefore  c./  . 
come  within  the  covenant  to  cause  all  s^v 
trains  to  stop,inasmuch  as  the  agre  *nent  cle| 
ly  contemplated  that  trains  migh'  '^iF 

the  stopping  of  which  the  Con- 
control,  and  it  could  not  be  said  tn-at . 
pany  might  not  hook  on  to  these  trains  cai» 
ages  with  passengers. 


M.  R. 


April  i& 


In  re  BRISTOL  VICTORIA  POTTERY  COM. 

PANY. 

Company  Winding-up — Change  from  compiil 
sory  Winding-up  to  Winding-up  volnntaril} 
under  Supervision, 

In  this  case  the  M.  R.  made  an  order  change 
ing  the  compulsory  winding-up  of  acomptn) 
into  a  winding-up  voluntarily  under  sujper 
vision  of  the  Court,  it  being  stated  that  th« 
company  was  solvent,  and  that  the  only  reason 
\  for  winding-up  was  that  it  was  found  impos* 
'  sible  to  carry  on  the  business  profitably. 
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